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the FEE SIMPLE
CHAIRPERSON’S MESSAGE
by Paul A. Bellegarde *
What a difference five years can make!
If you asked anyone involved in real estate in 2005 how it was going, you would often get a one
word reply—BUSY! Other more verbose, yet similar responses may have included: “Going
Gangbusters” or “Never Been Better!” or “Firing on All Cylinders.” In other words, things were doing so
well that we had little time or motivation to focus on professional development, educational requirements,
or (worse yet) administrative improvements. We were all too busy just keeping up with the business. I
know I was!
With seemingly endless opportunities abounding, I (like many of you) pursued them fast and
furious, and not just in the legal arena. I also hold licenses as a real estate broker and builder, and
expanded my business activities accordingly to take advantage of the many top-of-the-cycle opportunities
available over the last few years. And though there was certainly much money to be made during that
period, we all knew that it could not last forever. And of course – it did not.
By 2007, things began slowing down, and by late 2008, with the unprecedented Lehman Collapse
and the advent of TARP, we were on the brink of . . . well, let’s just say we were on the brink!
2009 was simply about survival—dealing with concepts like “belt tightening” and
“consolidation.” 2010 was supposed to be about recovery, which has been slower to materialize than we
had hoped. For many of us, real estate practice these days is largely a waiting game; with the exception
of disputes, work-outs or bankruptcies (of which there are many), most other aspects of the game have
gone dormant. Those companies that have survived are waiting for the bottom to level off, with the
proverbial “sideways market” shuffling along as it tends to do for some time following such pronounced
market downturns.
What does all of this mean to us and our real estate practices? For most, a more “lean and mean”
approach is advised, focusing on near-term efficiency and precision, while at the same time remaining
flexible to new ideas for the longer term. In short, NOW is an excellent time to rethink and revamp
administrative and educational operations—that is, a time to enhance both your office infrastructure and
the intellectual bandwidth of your practice. Many of you have already made such moves, and so has the
Real Property Section.
We began last fiscal year through the work of my predecessor, Joe Cochran, who went “on the
road” statewide to meet with all of the then-current Section “Area Representatives” 1 to reiterate the
*

Paul Bellegarde is current Chairperson and multi-term member of the Board of Governors of the
Virginia State Bar's Real Property Section. In addition to practicing law in Virginia, Maryland and DC,
he is also a licensed real estate broker (MD, VA), builder (VA) continuing-education instructor (VA, and
other), and public speaker. He is a former principal in one of Maryland's largest law firms—Shulman,
Rogers, Gandal, Pordy & Ecker, P.A., and former Exxecutive Vice President and General Counsel of
Zalco Realty Inc., one of Washington's largest locally based real estate services companies. He is also the
author of several published works, including Real Estate Brokerage Law in Virginia, which is Chapter 17
of the Virginia Law Foundation's 2-volume legal practice handbook, REAL ESTATE TRANSACTIONS IN
VIRGINIA.
1

Unlike most other sections, the Real Property Section has approximately 70 “Area
Representatives” from around the Commonwealth, who—along with the Board of Governors—participate
in the Section’s four quarterly governing and policy meetings and help shape the direction of the
Section’s annual activities and longer term goals. The Section’s Board positions are also filled by
members of this group. Area Representatives are expected to develop and maintain relationships with
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expectations for participation in that level of the Section’s governance. During this same period the
Section’s Bylaws were also revised for the first time since the last banking crisis (circa 1990) to
modernize and streamline some of the governing processes and procedures and to expand the Board’s
access to practitioners who could serve as Board Members. Much appreciation goes out to the members
of that Bylaws Revision Committee, which included Larry McElwain, Kathryn Byler, Susan Walker, and
Larry Schonberger, with special thanks to Michael Barney, who served well as chief draftsman and editor
of the finished product.
This year, as most members are now well aware, the Section will no longer disseminate the FEE
SIMPLE in hard copy to its more-than 2000 members—a decision that will lower the Section’s carbon
footprint, while also saving the Section thousands of dollars annually. These funds can now be
reallocated to other initiatives that will not only help achieve the Section’s overall mission of service to
the general public, but also provide enhanced benefits to the Section’s membership at large.
One example of serving the public is the Section’s support of a project spearheaded by its
Eminent Domain Standing Subcommittee, chaired by Charles “Chuck” M. Lollar. This Subcommittee
will be producing for VSB publication a pamphlet entitled Understanding Condemnation—A Guide for
Landowners, the purpose of which is to educate the general public about the condemnation process and
their related rights. Projects like these are encouraged by the Section, and the hope is that more such
efforts can be successfully sponsored.
On the enhancement-of-benefits side, the Section plans to have established, by the end of this
fiscal year (i.e., my tenure as Chair), a true “knowledge sharing” website to better facilitate the easy
exchange of information and ideas among Section members. The plan for this site is ambitious, with
intended capabilities such as: 1) discussion threads, 2) announcements and alerts, 3) virtual Section
library, 4) Section member contact list with e-mail capabilities, 5) Frequently Asked Questions (FAQ), 6)
access security and data safeguarding, and more.
With initiatives like these, the Section continues to develop effective means of bringing real
estate knowledge and awareness to the general public, including efforts to improve the productivity of
those practitioners who serve that public. And although the economic landscape is still uncertain, we all
know that better times will again return. For its part, the Section is doing what it can to help us all be
ready.
So let’s all do that . . .
. . . let’s all be ready!

real estate colleagues in their local geographic practice areas, and keep an eye out for cases or topics that
might be of interest to the Section membership, for possible seminar and/or FEE SIMPLE topics. Personal
participation—through submission of articles or presentation of seminar materials—is also encouraged.
Vol. XXXI, No. 1

2

November 2010

the FEE SIMPLE
Irving M. Blank, President
ParisBlank, LLP
1st Floor
1804 Staples Mill Road
Richmond, VA 23230
Telephone: (804) 355-0691

Karen A. Gould
Executive Director and
Chief Operating Officer

George Warren Shanks, President-elect
Miller, Earle & Shanks PLLC
136 General Drive, Suite 200
P.O. Box 246
Luray, VA 22835
Telephone: (540) 743-4511

Elizabeth L. Keller
Assistant Executive Director
for Bar Services

Mary Yancey Spencer
Deputy Executive Director

Virginia State Bar

Jon D. Huddleston, Immediate Past President
Sevila, Saunders, Huddleston & White, P.C.
P.O. Box 678
Leesburg, VA 20178-0678
Telephone: (703) 777-5700

Eighth and Main Building
707 East Main Street, Suite 1500
Richmond, Virginia 23219-2800
Telephone: (804) 775-0500
__________________

Susan C. Busch
Assistant Executive Director
for Finance
Edward L. Davis
Bar Counsel

Facsimile:(804) 775-0501 TDD (804) 775-0502

November 1, 2010
Dear Real Property Section Member:
As I am sure you are well aware, the FEE SIMPLE publication continues to be the flagship benefit
that the Real Property Section provides to its members. Twice annually – May and November – this
publication never fails to deliver informative and interesting subject matter to us all.
For the past several years, the FEE SIMPLE has been posted in its entirety on the Section’s website
(at http://www.vsb.org/sections/rp/newsletters), and all such publications, beginning with the November
1999 issue, can be viewed, copied and printed out by anyone, at any time.
Given its present electronic availability, the publication’s continued mailing in “hard copy” to all
Members is largely superfluous, and in these times of increasingly “Green” awareness, many would deem
it downright wasteful! On this issue, many of the other VSB Sections have shifted away from providing
hard copy forms of their newsletters to their membership, in favor of electronic delivery. Such action is
not only environmentally conscious, but also fiscally responsible; in this regard, the continuously rising
cost of publishing, printing and mailing the FEE SIMPLE presently accounts for over 60% of the Section’s
entire annual budget.
ACCORDINGLY, THE NOVEMBER 2010 ISSUE OF THE FEE SIMPLE WILL BE THE
LAST ISSUE MAILED IN HARD COPY AUTOMATICALLY TO ALL MEMBERS.
Beginning with the May 2011 issue, each Section member will receive an e-mail transmission
from the FEE SIMPLE, advising that this issue has been posted to the Section’s website, along with a link
on which to click for easy access to that issue. This will be the default delivery mechanism for the FEE
SIMPLE from now on.
That said, those section members who wish to continue receiving the FEE SIMPLE in hard copy, please
complete the form attached to this letter, requesting such continued delivery, and send it to the following
address:
Virginia State Bar
Attn: Bar Services
707 E. Main St., Ste. 1500
Richmond, VA 23219-2800
Or you may send an email to barservices@vsb.org.
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By providing this completed form to the FEE SIMPLE, you will continue receiving the FEE SIMPLE
in hard copy, while also receiving the e-mail alert sent to all Section members.
For those of you who do not have registered e-mail addresses with the Section, you will continue
receiving the FEE SIMPLE in hard copy only.
We expect that this change in delivery policy will save the Section thousands of dollars, which
funds can now be reallocated to not only help achieve the Section’s overall mission of service to the
general public, but also provide new and enhanced benefits to Section members in other areas.
Regards,
Paul A. Bellegarde, Esq.
RPS Chair (2010-2011)
PAB/dcs
Enclosure
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VIRGINIA STATE BAR
Real Property Section

Yes, I am a member of the Real Property Section and I would like to continue receiving the FEE
SIMPLE in hard copy.
Name

_______________________________________ VSB ID ______________________________________________

Address ______________________________________________________________________________________________
______________________________________________________________________________________________
Email

___________________________________

Phone

___________________________________

Please return this form via mail to: Virginia State Bar
Attn: Bar Services
707 E. Main St., Ste. 1500
Richmond, VA 23219-2800
Or fax it to 804 775 – 0501
Attn: Bar Services
Or via email to barservices@vsb.org
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ETHICS SUBCOMMITTEE COLUMN:
“WHAT DO I DO IF . . . .”
by Susan M. Pesner *
In furtherance of the efforts of past chairs Joe Cochran and Larry McElwain, the Ethics
Subcommittee is stepping up to the plate and announcing the publication of its new column “WHAT DO
I DO IF . . . .” in the FEE SIMPLE. Please submit any questions you might like answered to all the
members of the Ethics Subcommittee (see email addresses on next page) and we will endeavor to
accurately respond to your inquiries in the next issue.
FDIC INSURANCE – HUD – RESPA – CRESPA
INFORMATION AND RESOURCES
New resources and answers to your questions are becoming more available every day with just a
‘click’ of your mouse.
Question #1: I am conducting a settlement, and I note that the Seller’s proceeds of sale exceed
$100,000. Isn’t the FDIC insured limit on deposits now $250,000? Should I bring this up with the Seller
anyway?
Answer: Whatever the proceeds of sale are, this is a good opportunity to discuss with everyone
at your table the limits of FDIC insurance and the importance of banking at a FDIC bank. Recently, the
temporary limits of $250,000 were permanently increased to $250,000 including some savings
provisions for an event where two of a depositor’s banks merge.
Resource: Go to https://vcart.velocitypayment.com/fdic/index.php, create an account, and order
the free booklets “YOUR INSURED DEPOSIT” and “DEPOST INSURANCE SUMMARY.” Keep
them in your settlement room and take a moment to have a discussion with your Seller about the
importance of protecting their equity.
Question #2: I am conducting a settlement for a borrower who is getting a 0% 2nd trust for their
downpayment, but there is no GFE in the settlement package. I have called the closer and was advised
that this is not required. Is that true?
Answer: It may be true. For the specific answer to this question, you must carefully review the
terms of the loan documents, be familiar with the source of the funding, the purpose of the loan, its
repayment provisions and the attendant settlement costs.
Resource: Then read Secretary Shaun Donovan’s well reasoned CHARACTERISTICS OF
LOAN TRANSACTIONS THAT QUALIFY FOR THIS EXEMPTION FROM SECTIONS 4 AND 5 OF
RESPA AND THE IMPLEMENTING REGULATIONS issued on October 6, 2010. See them at
http://www.hud.gov/offices/hsg/rmra/res/exemption.pdf.
Question #3: I religiously use the HUD RESPA FAQs as my settlement guide, but I hear that
HUD is no longer going to be supplementing them. What now?
Answer: The GFE FAQs are extremely useful, and you should continue consulting them to
accurately prepare your HUD-1s. There is also a new tool available from HUD called RESPA
ROUNDUP that will notify you, via email, when new information is available.
*

Susan M. Pesner is a partner in the law firm of Pesner|Kawamoto|Conway in McLean, Virginia.
She is the former Chair of the Real Property Section of the VSB, presently serves as an Area
Representative, and is Chair of the Ethics Subcommittee and a frequent contributor to the FEE SIMPLE.
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Resource:
RESPA RULES FAQs: http://www.hud.gov/offices/hsg/rmra/res/resparulefaqs
422010.pdf. RESPA ROUNDUP: http://www.hud.gov/offices/hsg/rmra/res/roundupsept.pdf. From this
link you can sign up with your email address to have it automatically forwarded to you.
Question #4: Has CRESPA been repealed by the General Assembly? I was at the settlement
table when a question regarding CRESPA came up. I walked down the hall and pulled Title 6.1, and it
was gone!
Answer: In a technical sense, yes, the General Assembly repealed the Act as it existed in Title
6.1 but has recodified successor statutes in Title 55 of the CODE OF VIRGINIA. The Act under Title 6.1
expired October 1, 2010.
Resource: If you had a computer in your settlement room, you could easily find online the CODE
at http://law.justia.com/virginia/codes/2010/. The new statutes on Settlement Agents can be
found at http://law.justia.com/virginia/codes/2010/title-55/chapter-27-3/.

OF VIRGINIA

The Ethics Subcommittee hopes you find this new column helpful. Please give us your feedback
at spesner@pkc-law.com. If you have questions that you want to pose, please bring them on! If you are
interested in becoming a part of the Ethics Subcommittee please contact me.
The Ethics Subcommittee meets quarterly by conference call. Its present members are:
x
x
x
x
x
x
x
x
x

Vol. XXXI, No. 1

Susan M. Pesner, Chair, McLean, Virginia, spesner@pkc-law.com
David B. Bullington, Roanoke, Virginia, dbullington@bullingtonlawfirm.com
Lawrence A. Daughtrey, Fairfax, Virginia, ldaught@aol.com
James M. McCauley, Richmond, Virginia, mccauley@vsb.org
Larry J. McElwain, Charlottesville, Virginia, lmcelwain@pmjlawfirm.com
Cynthia A. Nahorney, Norfolk, Virginia, Cynthia.Nahorney@fnf.com
Lawrence M. Schonberger, Leesburg, Virginia, LSchonberger@sshw.com
Lucia Anna Trigiani, Alexandria, Virginia, Pia.Trigiani@MercerTrigiani.com
Eric V. Zimmerman, Leesburg, Virginia, ezimmerman@mzlaw.com
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FDIC Consumer News

Summer 2010

Important Update: Changes in FDIC Deposit Insurance Coverage
The FDIC deposit insurance rules have undergone a series of changes starting in the fall of 2008. As a
result, certain previously published information related to FDIC insurance coverage may not reflect the
current rules. For details about the recent changes, visit Changes in FDIC Deposit Insurance Coverage.
For more information about FDIC insurance, go to www.fdic.gov/deposit/deposits/index.html or call tollfree 1-877-ASK-FDIC (1-877-275-3342). For the hearing-impaired, the number is 1-800-925-4618.
$250,000 FEDERAL DEPOSIT INSURANCE AMOUNT NOW PERMANENT
New consumer protection bureau also part of major reform law
The far-reaching financial reform law approved by Congress and signed by President Obama in July
includes a variety of new protections for bank customers, including a permanent increase in the basic
federal deposit insurance limit from at least $100,000 to at least $250,000 per depositor. Under prior law,
the basic federal deposit insurance limit was set to revert back to $100,000 on January 1, 2014.
“With this permanent increase of deposit insurance coverage to $250,000, depositors with CDs
(certificates of deposit) above $100,000 but below $250,000 will no longer have to worry about losing
coverage on those CDs maturing beyond 2013,” said FDIC Chairman Sheila C. Bair.
The permanent $250,000 insurance limit also will be especially helpful for consumers who have more
than $100,000 on deposit and would like to consider a new CD that would mature after year-end 2013.
“Now consumers can make their decisions about long-term CDs without worrying about what their
insurance coverage will be in 2014 or 2015,” said FDIC attorney Joe DiNuzzo.
In addition, the law created a new temporary program, similar to the FDIC’s temporary program already
in effect, that will provide full insurance coverage for deposits in noninterest-bearing transaction accounts
at all insured banks, regardless of the dollar amount. The new program is scheduled to run for two years
beginning December 31, 2010. While these transaction accounts are primarily used by businesses with
large balances in their checking accounts, any depositor can qualify.
“We strongly encourage all bank depositors who have questions about their insurance coverage to go to
our Web site at www.fdic.gov and use our Electronic Deposit Insurance Estimator (EDIE) or call our tollfree number at 1-877-ASK-FDIC,” added Chairman Bair. “Insured deposits provide the comfort and
peace of mind to depositors that their money is 100 percent safe — provided they keep their deposit
balances within the insurance limits.”
Other consumer protections in the massive new law include the creation of an independent Consumer
Financial Protection Bureau located within the Federal Reserve System to monitor and regulate financial
services such as debit cards, credit cards and mortgages. For updates on significant changes in federal
rules and industry practices, stay tuned to FDIC Consumer News.
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FDIC Consumer News

Summer 2010

HAVING DEPOSITS AT TWO BANKS THAT BECOME ONE
Special FDIC insurance rule protects customers with deposits over the $250,000 limit for at least six
months after a merger or a closing
As we noted in the article above, the basic FDIC insurance amount is $250,000 per depositor, per insured
bank. That means you could have up to $250,000 on deposit at one bank and $250,000 at another bank
and it would all be fully insured. But what would happen if those two banks merge? Or, what if one of
them fails and is purchased by the other bank?
First, remember that if the combined balance of all of your deposits at the surviving bank is less than
$250,000, you have nothing to worry about. Your money would be fully insured. And even if the
combined total exceeds $250,000, there’s no reason to immediately withdraw money or restructure
accounts. That’s because the FDIC has a special rule that says when two banks merge, a customer’s
deposits will be considered to be separately insured — as if the two banks are still operating separately —
for at least six months and possibly longer for certificates of deposit (CDs).
“The six-month rule is intended to allow depositors time to review their deposit insurance coverage, so
they don’t have to rush to the bank after a merger to withdraw amounts over $250,000 from the combined
balance,” said Martin Becker, an FDIC Senior Deposit Insurance Specialist.
“And with a CD,” he said, “the FDIC allows the separate deposit insurance coverage to continue until the
CD matures, so that the depositor doesn’t have to take a penalty for an early withdrawal. It’s only when
the CD matures — perhaps years into the future —that the depositor may need to consider moving the
excess above $250,000 to another FDIC-insured bank to continue to be fully insured.”
Similarly, when a bank fails and it is acquired by another bank, the same six-month rule applies to a
customer’s deposits at both institutions. One issue that can arise, though, is that the acquiring bank has the
right to lower the CD interest rates that the failed institution was paying. If that happens, you can move
your money to another financial institution without paying an early withdrawal penalty. For more about
what CD owners should know if their bank fails, see What If Your Bank Fails? First, Stay Calm.
For more information about the FDIC’s rules after a merger or bank failure, call toll-free 1-877-ASKFDIC (1-877-275-3342).
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EXEMPTIONS FROM COVERAGE UNDER SECTIONS 4 AND 5
OF RESPA FOR CERTAIN SUBORDIANTE LOANS PROVIDED
BY ASSISTANCE PROGRAMS FOR LOW- AND MODERATE-INCOME PEOPLE
Several entities that operate housing assistance loan programs for low- and moderate-income
persons have requested an exemption from the requirements of the Real Estate Settlement Procedures Act
of 1974 (RESPA) and its implementing regulations: specifically, the requirement in section 5(c) to
provide a “good faith estimate [(GFE)] of the amount or range of charges the borrower is likely to incur”
and the requirement in section 4 to prepare and provide at or before closing the standard form statement
of settlement costs (HUD-1/1A). (12 U.S.C. §§ 2603 and 2604; 24 CFR §§ 3500.7 and 3500.8.) The
exemption requests have come from state housing finance agencies, municipal governments, nonprofit
organizations, and the private partners of all of those entities. The programs that these entities operate
provide, among other things, no-cost, zero percent interest, forgivable, or deferred payment loans that the
recipients use for downpayment and closing cost assistance; housing rehabilitation and energy efficiency
rehabilitation assistance; and foreclosure avoidance assistance. All of the assistance provided by these
programs is secured by liens on the recipients’ homes.
Funding for the assistance programs operated by these entities comes from a variety of federal
sources, including, but not limited to: HUD’s Community Development Block Grant, Neighborhood
Stabilization, Section 108 Loan Guarantee, and HOME Investment Partnership Programs; the Internal
Revenue Service’s tax-exempt mortgage revenue bond program; the Federal Home Loan Bank System’s
Affordable Housing Program (AHP); the Department of Energy’s home rehabilitation and energy
efficiency rehabilitation programs; and the Department of the Treasury’s Housing Finance Agency
Hardest Hit Fund.
The purposes of RESPA include effective advance disclosures to homebuyers and sellers.
Sections 4 and 5 of RESPA and their implementing regulations were designed, in part, to help borrowers
understand their mortgage loan costs and terms, to encourage borrowers to do comparison-shopping for
mortgage loans, and to allow borrowers to compare the estimate of settlement costs disclosed on the GFE
with the actual costs at closing. The program administrators who have requested an exemption from the
requirements of sections 4 and 5 have explained why they believe that providing a GFE and HUD-1/1A is
both difficult for their programs and of limited or no value to the recipients of these kinds of assistance
loans. They note that the GFE and HUD-1/1A forms are intended primarily to disclose the mortgage loan
costs and terms of amortizing first or subordinate mortgages. Most of the assistance programs provide
non-amortizing, forgivable loans with low or no settlement costs. The administrators further explained
that the GFE and HUD-1/1A are of little value to the recipients of their program assistance because,
unlike other borrowers, their recipients cannot find similar alternative loan terms or lower closing costs by
using the GFE to do comparison-shopping. Similarly, the recipients do not benefit from using the HUD1/1A to compare the estimate of costs with the actual costs at closing because the costs are fixed and very
low. In addition, the recipients receive specific disclosures that explain the terms of their particular
assistance program.
Section 19(a) of RESPA authorizes the Secretary of HUD “to grant such reasonable exemptions
for classes of transactions, as may be necessary to achieve the purposes of [RESPA].” (12 U.S.C. §
2617(a).) I have considered the entities’ requests for an exemption and have determined that, for
subordinate loan transactions that include certain characteristics: (1) the GFE and HUD-1/1A forms
would be difficult to complete in a way that would help the recipients understand the transactions; and (2)
for the same reasons that make the forms difficult to complete, the completed GFE and HUD-1/1A forms
are likely to confuse recipients who would receive them. In addition, for these subordinate loan
transactions, no fees, or only limited fixed fees, are assessed to the recipients, so comparison-shopping
would not be effective, and recipients will be provided with basic program-specific disclosures that
include the terms of the loan.
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Therefore, pursuant to section 19(a) of RESPA, I hereby exempt from the requirements of
sections 4 and 5 of RESPA subordinate loan transactions that include all of the characteristics described
below. As a result of this exemption, HUD’s regulations implementation sections 4 and 5 of RESPA also
do not apply to the transactions covered by the exemption. This exemption does not extend to other
sections of RESPA, including the prohibitions in section 8. This exemption remains in effect unless
withdrawn in writing.
CHARACTERISTICS OF LOAN TRANSACTIONS THAT QUALITY
FOR THIS EXEMPTION FROM SECTIONS 4 AND 5 OF RESPA
AND THE IMPLEMENTING REGULATIONS
A.

Type of loan: Subordinate lien.
AND

B.

Purpose of the loan:
1. Downpayment, closing cost, or other similar homebuyer assistance, such as principal
or interest subsidies; or
2. Property rehabilitation assistance; or
3. Energy efficiency assistance; or
4. Foreclosure avoidance or prevention
AND

C.

Loan carries an interest rate of -0- percent.
AND

D.

Repayment term:
1. Repayment is forgiven, incrementally, or at a date certain; or
2. Repayment is forgiven, incrementally, or at a date certain, subject to certain
ownership and occupancy conditions; e.g., the recipient must maintain the property
as his or her primary residence for 5 years; or
3. Repayment is deferred for a minimum of 20 years; or
4. Repayment is deferred until sale of the property; or
5. Repayment is deferred until the property is no longer the primary residence of the
recipient.
AND

E.

Settlement Cost: The total of settlement costs assessed to the recipient for the subordinate loan is
less than one percent of the amount of the subordinate loan and includes, at most, charges for the
following items:
1. Recordation fee;
2. Application fee; and/or
3. Housing counseling fee.
AND
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F.

At or before settlement, the recipient/mortgagor receives a written disclosure that effectively
describes the loan terms, repayment conditions, and any costs associate with the loan.

Date: _______________________

____________________________________
Shaun Donovan,
Secretary
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RESPA ROUNDUP
The first issue of the RESPA Roundup generated many positive comments. Do
you have a subject that you would like to see us address in a future issue of
RESPA Roundup? Send us an email!
If you want to receive an email when the Office publishes a new Roundup, please
join here!
The Good Faith Estimate
I.

VA Circular

On July 30 and August 6, 2010, the VA issued Circulars (26-10-9 and 26-10-9Change 1) on the itemization of credits and title service charges on VA loans.
Pursuant to the Circulars, loan applications for VA insured mortgage loans taken
on or after October 1, 2010, must include an attachment to the HUD-1 itemizing
(a) seller, lender, mortgage broker, or real estate agent/broker credits and (b) title
services charges. Lenders are encouraged to combine any itemizations of credits
and title charges with the VA origination statement required by Circular 26-10-1.
II.

Payments to Subordinate Lien Holders on HUD-1?

With the volume of short sale transactions, the Office has received a number of
questions concerning whether all payments made to subordinate lien holders to
release liens must be disclosed on the HUD-1/1A Settlement Statement.
In summary, yes, all payments made in connection with a RESPA-covered
transaction must be disclosed on the HUD-1/1A Settlement Statement.
This answer is based on a number of provisions in the statute and regulations,
including Section 4 of RESPA which requires the use of a standard form for the
statement of settlement costs. This form, the HUD-1/1A, must “conspicuously
and clearly itemize all charges imposed” upon the borrower and the seller “in
connection with the settlement . . . .” 12 USC § 2603. Further, the regulations, at
24 CFR § 3500.8, require the use of the HUD-1/1A settlement statement in
RESPA-covered transactions. Section 3500.8(b) requires that “each third party
charge paid by the borrower and seller” must be itemized on the HUD-1/1A and
that the HUD-1/1A must be completed in accordance with the instructions in
Appendix A of the regulations. Both § 3500.8(b) and Appendix A require that
the “actual charges paid by the borrower and the seller” be shown on the HUD1/1A.
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The instructions for particular liens on the HUD-1 provide additional guidance
about how to disclose payments to subordinate lien holders.
x

Lines 504 and 505 are to be used for the amount of any first or second
loans which will be paid as part of the settlement. Accordingly, the
instructions are explicit that the payoff for the second loan is to appear as
an item on Line 505 on the HUD-1.

x

For payments to the subordinate lien holder, any amounts paid must
appear inside the column online 505, and other amounts paid by or on
behalf of the seller must appear as P.O.C. outside of the column, either
on Line 505 or on Lines 506-509.

x

Finally, with respect to the buyer, Liens 204-209 are to be used for times,
except for earnest money, that are paid by the buyer for financing
arrangements other than new or assumed mortgages. For payments to
the subordinate lien holder by or on behalf of the buyer, Lines 204-209
may be used to disclose, outside of the column, any amounts paid outside
of closing in connection with the second mortgage payoff. The
instructions also provide that such amounts entered on Lines 204-209
should also be entered (outside of the columns) on Lines 506-509.
Contact Us

To contact us with questions on RESPA, send an email to hsg-respa@hud.gov or
call us at 202.708.0502.
Barton Shapiro
Director

Mary Jo Sullivan
Deputy Director
Vol. 2, September 2010
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2010 VIRGINIA CODE
TITLE 55 - PROPERTY AND CONVEYANCES.
CHAPTER 27.3 - REAL ESTATE SETTLEMENT AGENTS (55-525.16 THRU 55-525.32) *
§ 55-525.16. (Effective October 1, 2010)
Definitions.
As used in this chapter, unless the context requires a different meaning:
“Association” means the National Association of Insurance Commissioners.
“Commission” means the State Corporation Commission.
“Escrow” means written instruments, money, or other items deposited by a party with a settlement agent
for delivery to other persons upon the performance of specified conditions or the happening of a certain
event.
“Escrow, closing, or settlement services” means the administrative and clerical services required to carry
out the terms of contracts affecting real estate. These services include placing orders for title insurance,
receiving and issuing receipts for money received from the parties, ordering loan checks and payoffs,
ordering surveys and inspections, preparing settlement statements, determining that all closing documents
conform to the parties’ contract requirements, setting the closing appointment, following up with the
parties to ensure that the transaction progresses to closing, ascertaining that the lenders’ instructions have
been satisfied, conducting a closing conference at which the documents are executed, receiving and
disbursing funds, completing form documents and instruments selected by and in accordance with
instructions of the parties to the transaction, handling or arranging for the recording of documents,
sending recorded documents to the lender, sending the recorded deed and the title policy to the buyer, and
reporting federal income tax information for the real estate sale to the Internal Revenue Service.
“Lay real estate settlement agent” means a person who (i) is not licensed as an attorney under Chapter 39
(§ 54.1-3900 et seq.) of Title 54.1, (ii) is not a party to the real estate transaction, (iii) provides escrow,
closing, or settlement services in connection with a transaction related to any real estate in the
Commonwealth, and (iv) is listed as the settlement agent on the settlement statement for such transaction.
“Licensing authority” shall mean the (i) Commission acting pursuant to this chapter, Title 6.2, Title 12.1,
or Title 38.2; (ii) the Virginia State Bar acting pursuant to this chapter or Chapter 39 (§ 54.1-3900 et seq.)
of Title 54.1; or (iii) the Virginia Real Estate Board acting pursuant to this chapter or Chapter 21 (§ 54.12100 et seq.) of Title 54.1.
“Party to the real estate transaction” means with respect to that real estate transaction, a lender, seller,
purchaser or borrower, and with respect to a corporate purchaser, any entity that is a subsidiary of or
under common ownership with that corporate purchaser.
“Settlement agent” means a person, other than a party to the real estate transaction, who provides escrow,
closing, or settlement services in connection with a transaction related to real estate in the Commonwealth
*

Laws & Regulation, Justia.com, http://law.justia.com/virginia/codes/2010/title-55 (last visited
Nov. 1, 2010). Ed. note: See also redlined version showing changes at p. 62 infra.
Disclaimer: These codes may not be the most recent version. Virginia may have more current or
accurate information. We make no warranties or guarantees about the accuracy, completeness, or
adequacy of the information contained on this site or the information linked to on the state site. Please
check official sources.
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and who is listed as the settlement agent on the settlement statement for such transaction. Any person,
other than a party to the transaction, who conducts the settlement conference and receives or handles
money, shall be deemed a “settlement agent” subject to the applicable requirements of this chapter.
“Settlement statement” means the statement of receipts and disbursements for a transaction related to real
estate, including a statement prescribed under the Real Estate Settlement Procedures Act of 1974
(RESPA) (12 U.S.C. § 2601 et seq.), as amended, and the regulations thereunder.
(1997, c. 716, § 6.1-2.20; 1998, cc. 69, 598; 1999, c. 647, § 6.1-2.32; 2002, c. 375; 2010, c. 794.)
§ 55-525.17. (Effective October 1, 2010)
Limitation on applicability of chapter.
Nothing in this chapter shall be construed to prevent a person licensed under Chapter 21 (§ 54.1-2100 et
seq.) of Title 54.1, or such licensee’s employees or independent contractors, from performing escrow,
closing, or settlement services to facilitate the settlement of a transaction in which the licensee is involved
without complying with the provisions of this chapter, so long as the licensee, the licensee’s employees,
or independent contractors are not named as the settlement agent on the settlement statement and the
licensee is otherwise not prohibited from performing such services by law or regulation.
(1997, c. 716, § 6.1-2.19; 1998, cc. 69, 162, 736; 1999, c. 647, § 6.1-2.30; 2010, c. 794.)
§ 55-525.18. (Effective October 1, 2010)
Scope of chapter; lay real estate settlement agents.
A. Except as provided in subsection B, this chapter applies only to transactions involving the purchase of
or lending on the security of real estate located in the Commonwealth containing not more than four
residential dwelling units.
B. Notwithstanding any rule of court or other provision of this chapter to the contrary:
1. A lay real estate settlement agent may provide escrow, closing, and settlement services for any real
property located within the Commonwealth, and receive compensation for such services, provided he is
registered pursuant to and is in compliance with the provisions of this chapter with the exception of
subsection A; and
2. A party to a real estate transaction involving the purchase of or lending on the security of real estate
located in the Commonwealth containing more than four residential dwelling units shall have the same
authority as a party to a real estate transaction as is provided pursuant to subsection B of § 55-525.19.
(1997, c. 716, § 6.1-2.19; 1998, cc. 69, 162, 736; 1999, c. 647, § 6.1-2.32; 2010, c. 794.)
§ 55-525.19. (Effective October 1, 2010)
Persons who may act as a settlement agent.
A. A person shall not act in the capacity of a settlement agent, and a lender, seller, purchaser or borrower
may not contract with any person to act in the capacity of a settlement agent, with respect to real estate
settlements in the Commonwealth unless the person has not been convicted of a felony, unless such
person has had his civil rights restored by the Governor or been granted a writ of actual innocence, and is
either:
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1. Licensed as an attorney under Chapter 39 (§ 54.1-3900 et seq.) of Title 54.1;
2. Licensed as a title insurance company under Title 38.2;
3. Licensed as a title insurance agent under Title 38.2 and is appointed by a title insurance company
licensed in the Commonwealth pursuant to Chapter 18 (§ 38.2-1800 et seq.) of Title 38.2;
4. Licensed as a real estate broker under Chapter 21 (§ 54.1-2100 et seq.) of Title 54.1;
5. A financial institution authorized to do business in the Commonwealth under any of the provisions of
Title 6.2 or under federal law; or
6. A subsidiary or affiliate of a financial institution described in subdivision 5.
Any person described in subdivisions 1 through 6, not acting in the capacity of a settlement agent, shall
not be subject to the provisions of this chapter.
B. Notwithstanding any rule of court to the contrary, a settlement agent operating in compliance with the
requirements of this chapter or a party to the real estate transaction may provide escrow, closing, or
settlement services and receive compensation for such services.
(1997, c. 716, § 6.1-2.21; 1998, c. 69; 2000, c. 549; 2002, c. 464; 2007, c. 898; 2008, c. 92; 2010, c. 794.)
§ 55-525.20. (Effective October 1, 2010)
Duties of settlement agents.
A. A settlement agent shall exercise reasonable care and comply with all applicable requirements of this
chapter and its licensing authority regarding licensing, financial responsibility, errors and omissions or
malpractice insurance policies, fidelity bonds, employee dishonesty insurance policies, audits, escrow
account analyses and record retention.
B. A settlement agent who is not (i) a person described in subdivision A 5 of § 55-525.19 or (ii) a title
insurance company as defined in § 38.2-4601 shall maintain the following to the satisfaction of the
appropriate licensing authority:
1. An errors and omissions or malpractice insurance policy providing a minimum of $250,000 in
coverage;
2. A blanket fidelity bond or employee dishonesty insurance policy covering persons employed by the
settlement agent providing a minimum of $100,000 in coverage. When the settlement agent has no
employees except the owners, partners, shareholders or members, the settlement agent may apply to the
appropriate licensing authority for a waiver of this fidelity bond or employee dishonesty requirement; and
3. A surety bond of not less than $200,000.
C. A settlement agent, other than an attorney or a title insurance company if such company’s financial
statements are audited annually by an independent certified public accountant, shall, at its expense, have
an audit of its escrow accounts conducted by an independent certified public accountant at least once each
consecutive 12-month period. The appropriate licensing authority shall require the settlement agent to
provide a copy of its audit report to the licensing authority no later than 60 days after the date on which
the audit is completed. A settlement agent that is a licensed title insurance agent under Title 38.2 shall
also provide a copy of the audit report to each title insurance company that it represents. In lieu of such
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annual audit, a settlement agent that is licensed as a title insurance agent under Title 38.2 shall allow each
title insurance company for which it has an appointment to conduct an analysis of its escrow accounts in
accordance with regulations adopted by the Commission or guidelines issued by the Bureau of Insurance
of the Commission, as appropriate, at least once each consecutive 12-month period, and each title
insurance company conducting such analysis shall submit a copy of its analysis report to the appropriate
licensing authority no later than 60 days after the date on which the analysis is completed. With the
consent of the title insurance agent, a title insurance company may share the results of its analysis with
other title insurance companies that will accept the same in lieu of conducting a separate analysis. A title
insurance company shall retain a copy of the analysis or audit report, as applicable, for each title
insurance agent it has appointed and such reports and other records of the insurance company’s activities
as a settlement agent shall be made available to the appropriate licensing authority when examinations are
conducted pursuant to provisions in Title 38.2.
(1997, c. 716, § 6.1-2.21; 1998, c. 69; 2000, c. 549; 2002, c. 464; 2007, c. 898; 2008, c. 92; 2010, c. 794.)
§ 55-525.21. (Effective October 1, 2010)
Persons prohibited from assisting or being employed by settlement agents.
A. A person who has been convicted of a felony involving fraud, deceit, or misrepresentation shall not
assist a settlement agent in the performance of escrow, closing, or settlement services involving the
receipt or disbursement of funds from real estate settlements in the Commonwealth.
B. A settlement agent shall not employ a person who has been convicted of a felony involving fraud,
deceit, or misrepresentation in an administrative or clerical capacity that involves the receipt or
disbursement of funds from real estate settlements in the Commonwealth.
(1997, c. 716, § 6.1-2.21; 1998, c. 69; 2000, c. 549; 2002, c. 464; 2007, c. 898; 2008, c. 92; 2010, c. 794.)
§ 55-525.22. (Effective October 1, 2010)
Choice of settlement agent.
A purchaser or borrower in a transaction related to real estate in the Commonwealth shall have the right to
select the settlement agent to provide escrow, closing, or settlement services in connection with the
transaction. The seller in such a transaction may not require the use of a particular settlement agent as a
condition of the sale of the property.
(2009, c. 140, § 6.1-2.21:1; 2010, c. 794.)
§ 55-525.23. (Effective October 1, 2010)
Disclosure.
All contracts involving the purchase of real estate containing not more than four residential dwelling units
shall include, in bold face, and in at least 10-point type, the following language:
“Choice of Settlement Agent: Chapter 27.3 (§ 55-525.16 et seq.) of Title 55 of the Code of Virginia
provides that the purchaser or borrower has the right to select the settlement agent to handle the closing of
this transaction. The settlement agent’s role in closing this transaction involves the coordination of
numerous administrative and clerical functions relating to the collection of documents and the collection
and disbursement of funds required to carry out the terms of the contract between the parties. If part of the
purchase price is financed, the lender for the purchaser will instruct the settlement agent as to the signing
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and recording of loan documents and the disbursement of loan proceeds. No settlement agent can provide
legal advice to any party to the transaction except a settlement agent who is engaged in the private
practice of law in Virginia and who has been retained or engaged by a party to the transaction for the
purpose of providing legal services to that party.
“Variation by agreement: The provisions of Chapter 27.3 (§ 55-525.16 et seq.) of Title 55 of the Code of
Virginia may not be varied by agreement, and rights conferred by this chapter may not be waived. The
seller may not require the use of a particular settlement agent as a condition of the sale of the property.
“Escrow, closing, and settlement service guidelines: The Virginia State Bar issues guidelines to help
settlement agents avoid and prevent the unauthorized practice of law in connection with furnishing
escrow, settlement or closing services. As a party to a real estate transaction, the purchaser or borrower is
entitled to receive a copy of these guidelines from his settlement agent, upon request, in accordance with
the provisions of Chapter 27.3 (§ 55-525.16 et seq.) of Title 55 of the Code of Virginia.”
(1997, c. 716, § 6.1-2.22; 2009, c. 140; 2010, c. 794.)
§ 55-525.24. (Effective October 1, 2010)
Conditions for providing escrow, closing, or settlement services and for maintaining escrow
accounts.
A. All funds deposited with the settlement agent in connection with an escrow, settlement, or closing shall
be handled in a fiduciary capacity and submitted for collection to or deposited in a separate fiduciary trust
account or accounts in a financial institution licensed to do business in the Commonwealth no later than
the close of the second business day, in accordance with the following requirements:
1. The funds shall be the property of the person or persons entitled to them under the provisions of the
escrow, settlement, or closing agreement and shall be segregated for each depository by escrow,
settlement, or closing in the records of the settlement agent in a manner that permits the funds to be
identified on an individual basis; and
2. The funds shall be applied only in accordance with the terms of the individual instructions or
agreements under which the funds were accepted.
B. Funds held in an escrow account shall be disbursed only pursuant to a written instruction or agreement
specifying how and to whom such funds may be disbursed. Funds payable to persons other than the
settlement agent shall be disbursed in accordance with § 55-525.11, except:
1. Title insurance premiums payable to title insurers under § 38.2-1813 or to title insurance agents. Such
title insurance premiums payable to title insurers and agents may be (i) held in the settlement agent’s
settlement escrow account, identified and itemized by file name or file number, as a file with a balance;
(ii) disbursed in the form of a check drawn upon the settlement escrow account payable to the title insurer
or agent but maintained within the settlement file of the settlement agent; or (iii) transferred within two
business days into a separate title insurance premium escrow account, which account shall be identified as
such and be separate from the business or personal funds of the settlement agent. These transferred title
insurance premium funds shall be itemized and identified within the separate title insurance premium
escrow account. All title insurance premiums payable to title insurers by title insurance agents serving as
settlement agents shall be paid in the ordinary course of business as required by subsection A of § 38.21813; and
2. Escrows held by the settlement agent pursuant to written instruction or agreement. A settlement
statement that has been signed by the seller and the purchaser or borrower shall be deemed sufficient to
satisfy the requirement of this subsection.
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C. A settlement agent may not retain any interest received on funds deposited in connection with any
escrow, settlement, or closing. An attorney settlement agent shall maintain escrow accounts in accordance
with applicable rules of the Virginia State Bar and the Supreme Court of Virginia.
D. Nothing in this chapter shall be deemed to prohibit the recording of documents prior to the time funds
are available for disbursement with respect to a transaction, provided all parties consent to such
recordation.
E. All settlement statements for transactions related to real estate governed by this chapter shall be in
writing and identify, by name and business address, the settlement agent.
F. Nothing in this section is intended to amend, alter or supersede other sections of this chapter, or the
laws of the Commonwealth or the United States, regarding the duties and obligations of the settlement
agent in maintaining escrow accounts.
(1997, c. 716, § 6.1-2.23; 1998, c. 69; 2001, cc. 316, 512; 2010, c. 794.)
§ 55-525.25. (Effective October 1, 2010)
Falsifying settlement statements prohibited.
No settlement agent shall intentionally make any materially false or misleading statement or entry on a
settlement statement. An estimate of charges made in good faith by a settlement agent, and indicated as
such on the settlement statement, shall not be deemed to be a violation of this section.
(2000, c. 549, § 6.1-2.23:1; 2010, c. 794.)
§ 55-525.26. (Effective October 1, 2010)
Separate charge for reporting transactions limited.
No settlement agent shall charge any party to a real estate transaction, as a separate item on a settlement
statement, a sum exceeding $10 for complying with any requirement imposed on the settlement agent by
§ 58.1-316 or 58.1-317.
(2005, cc. 734, 780, § 6.1-2.23:2; 2010, c. 794.)
§ 55-525.27. (Effective October 1, 2010)
Record retention requirements.
The settlement agent shall maintain sufficient records of its affairs so that the appropriate licensing
authority may adequately ensure that the settlement agent is in compliance with all provisions of this
chapter. The settlement agent shall retain records pertaining to each settlement handled for a minimum of
five years after the settlement is completed. The appropriate licensing authority may prescribe the specific
record entries and documents to be kept.
(1997, c. 716, § 6.1-2.24; 2010, c. 794.)
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§ 55-525.28. (Effective October 1, 2010)
Regulations and orders.
Except as provided in § 55-525.30, the appropriate licensing authority may issue summonses, subpoenas,
rules, regulations, and orders, including educational requirements, consistent with and necessary to carry
out the provisions of this chapter.
(1997, c. 716, § 6.1-2.25; 2004, cc. 336, 597; 2010, c. 794.)
§ 55-525.29. (Effective October 1, 2010)
Accounting by title insurance companies.
A title insurance company domiciled in the Commonwealth or acting in the capacity of a settlement agent
pursuant to this chapter shall account for funds held and income derived from escrow, closing, or
settlement services in accordance with the applicable instructions of, and the accounting practices and
procedures manuals adopted by, the Association when filing the annual statements and reports required
under Chapter 13 (§ 38.2-1300 et seq.) of Title 38.2.
(1997, c. 716, § 6.1-2.25; 2004, cc. 336, 597; 2010, c. 794.)
§ 55-525.30. (Effective October 1, 2010)
Settlement agent registration requirements and compliance with unauthorized practice of law
guidelines.
A. Every settlement agent subject to the provisions of this chapter shall be registered as such with the
appropriate licensing authority. In conjunction therewith, settlement agents shall furnish (i) their names,
business addresses, and telephone numbers and (ii) such other information as may be required. Each such
registration (a) shall be accompanied by a fee not to exceed $100, and (b) shall be renewed at least
biennially thereafter. When the registration of a settlement agent is renewed, the appropriate authority
shall notify the registrant of the provisions of § 17.1-223.
B. The Virginia State Bar, in consultation with the Commission and the Virginia Real Estate Board, shall
adopt regulations establishing guidelines for settlement agents designed to assist them in avoiding and
preventing the unauthorized practice of law in conjunction with providing escrow, closing, and settlement
services. Such guidelines shall be furnished by the appropriate licensing authority to (i) each settlement
agent at the time of registration and any renewal thereof, (ii) state and federal agencies that regulate
financial institutions, and (iii) members of the general public upon request. Such guidelines shall also be
furnished by settlement agents to any party to a real estate transaction in which such agents are providing
escrow, closing, or settlement services, upon request.
C. The Virginia State Bar shall receive complaints concerning settlement agent or financial institution
noncompliance with the guidelines established pursuant to subsection B and shall (i) investigate the same
to the extent they concern the unauthorized practice of law or any other matter within its jurisdiction, and
(ii) refer all other matters or allegations to the appropriate licensing authority. The willful failure of any
settlement agent to comply with the guidelines shall be considered a violation of this chapter, and such
agent shall be subject to a penalty of up to $5,000 for each such failure as the Virginia State Bar may
determine.
(1997, c. 716, §§ 6.1-2.25, 6.1-2.26; 2004, cc. 336, 597; 2009, c. 256; 2010, c. 794.)
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§ 55-525.31. (Effective October 1, 2010)
Penalties and liabilities.
A. If the appropriate licensing authority determines that the settlement agent licensed by it or any of its
other licensees has violated this chapter, or any regulation or order adopted thereunder, after notice and
opportunity to be heard, the appropriate licensing authority may do one or more of the following:
1. Impose a penalty not exceeding $5,000 for each violation;
2. Revoke or suspend the applicable licenses;
3. Issue a restraining order requiring such person to cease and desist from engaging in such act or
practice; or
4. Require restitution to be made by the person violating this chapter in the amount of any actual, direct
financial loss.
B. The appropriate licensing authority may terminate administratively the registration of any settlement
agent if the settlement agent (i) no longer holds a license, (ii) fails to renew its registration, or (iii) fails to
comply with the financial responsibility requirements set forth in § 55-525.20.
C. In addition to the authority given in subsection A, and pursuant to § 12.1-13, the Commission, after
determining that any person who does not hold a license from the appropriate licensing authority has
violated this chapter or any regulation or order adopted thereunder, may do one or more of the following:
1. Impose a penalty not exceeding $5,000 for each violation;
2. Issue a temporary or permanent injunction, or restraining order requiring such person to cease and
desist from engaging in such act or practice; or
3. Require restitution to be made by the person violating this chapter in the amount of any actual, direct
financial loss.
D. Nothing in this section shall affect the right of the appropriate licensing authority to impose any other
penalties provided by law or regulation. Notwithstanding any provision contained in this section to the
contrary, as to that portion of any complaint by a party to the real estate transaction arising under this
chapter or any regulation or order adopted thereunder relating to the unauthorized practice of law, the
Virginia State Bar, after complying with applicable law and regulation relating to unauthorized practice of
law complaints and concluding the activity was not authorized by statute or regulation, may refer that
portion of such complaint to the Attorney General or an Attorney for the Commonwealth. The Attorney
General or Attorney for the Commonwealth may, in addition to any other powers conferred on him by
law, seek the issuance of a temporary or permanent injunction or restraining order against any person so
violating this chapter or any regulation or order adopted thereunder.
E. A final order of the licensing authority imposing a penalty or ordering restitution may be recorded,
enforced, and satisfied as orders or decrees of a circuit court upon certification of such order by the
licensing authority.
(1997, c. 716, § 6.1-2.27; 2000, c. 549; 2004, c. 597; 2009, c. 256; 2010, c. 794.)

Vol. XXXI, No. 1

22

November 2010

the FEE SIMPLE
§ 55-525.32. (Effective October 1, 2010)
Confidentiality of information obtained by the Commission.
A. Any documents, materials, or other information in the control or possession of the Commission that
are furnished by a title insurance company or title insurance agent or an employee thereof acting on
behalf of the title insurance company or title insurance agent, or obtained by the Commission in an
investigation pursuant to this chapter shall be confidential by law and privileged, shall not be subject to
inspection or review by the general public, shall not be subject to subpoena, and shall not be subject to
discovery or admissible in evidence in any private civil action. The Commission is authorized to use the
documents, materials, or other information in the furtherance of any regulatory or legal action brought as
a part of the Commission’s duties.
B. Neither the Commission nor any person who received documents, materials, or other information
while acting under the authority of the Commission shall be permitted or required to testify in any private
civil action concerning any confidential documents, materials, or information subject to subsection A.
C. In order to assist in the performance of the Commission’s duties under this chapter, the Commission:
1. May share documents, material, or other information, including the confidential and privileged
documents, materials, or information subject to subsection A, with other state, federal, and international
regulatory agencies; with the Association, its affiliates or subsidiaries; and with local, state, federal, and
international law-enforcement authorities, provided that the recipient agrees to maintain the
confidentiality and privileged status of the document, material, or other information; and
2. May receive documents, materials, or information, including otherwise confidential and privileged
documents, materials, or information, from the Association, its affiliates or subsidiaries and from
regulatory and law-enforcement officials of other foreign or domestic jurisdictions, and shall maintain as
confidential or privileged any document, material, or information received with notice or the
understanding that it is confidential or privileged under the laws of the jurisdiction that is the source of the
document, material, or information.
D. No waiver of any applicable privilege or claim of confidentiality in the documents, materials, or
information shall occur as a result of disclosure to the Commission under this section or as a result of
sharing as authorized in subsection C.
E. Nothing in this chapter shall prohibit the Commission from releasing final, adjudicated actions
including for-cause terminations that are open to public inspection pursuant to Chapter 4 (§ 12.1-18 et
seq.) of Title 12.1 to a database or other clearinghouse service maintained by the Association, its
affiliates, or subsidiaries.
(2006, c. 312, § 6.1-2.27:1; 2008, c. 303; 2010, c. 794.)
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THE “THREE-LEGGED STOOL:”
THE INTERPLAY OF PROPERTY INSURANCE, MUTUAL WAIVERS
AND WAIVERS OF SUBROGATION IN COMMERCIAL LEASES
by William L. Nusbaum *
There are few subjects in a commercial lease more intricately intertwined—and more
misunderstood—than the trio of topics for this article. Because they are so interrelated in a well-drafted
lease, they have been referred to as a “three-legged stool” 1—all three legs are required for the stool to
stand up. After a review of the issues, this article will conclude with a well-integrated, sample lease
section addressing all three subjects.
The mutual goals of economic efficiency and cost-effectiveness dictate that landlords and tenants
each assume responsibility for the risk of loss, and insuring against it, relative to their respective property.
(Excluded from this discussion, of course, is the single-tenant building lease in which the tenant both
obtains and pays for the insurance on both the landlord’s building and the tenant’s contents as part of a
single insurance policy.) When this concept is elaborated into lease clauses dealing with property
insurance, mutual waivers, and subrogation issues, the elements of the “three-legged stool” emerge:
1.

Landlord and tenant each insure their own property against damage or loss by fire or
other casualty, typically for the full replacement value.

2.

Landlord and tenant each release the other for damage to their respective property caused
by the other to the extent of the amount of property insurance required to be carried on
that property under the lease (regardless of any negligence or even willful damage, and
regardless of any self-insurance).

3.

The mutual waiver by landlord and tenant extends to those who under common law or by
statute would “step into the shoes” of the damaged party by reason of subrogation –
typically the property insurers. In the commercial lease context, this takes the form of the
parties each agreeing to obtain from its property insurer a waiver of the insurer’s right of
subrogation against the other, and if required under the policy, an approval of the mutual
waiver in the preceding paragraph. 2

One of the great challenges in negotiating the commercial real estate lease is to maintain internal
consistency within the various provisions of the lease. This challenge manifests itself on several levels
relative to property insurance, mutual waivers and waiver of subrogation: the lease negotiator must
assure, first, that these three provisions are consistent with each other (are the three stool legs the same
length?), and, second, that these three provisions are consistent with numerous other lease terms, such as
liability for damages from various events (for example, a roof leak or a broken pipe), responsibility to
perform various repairs, risk of loss, and surrender of the premises at the end of the lease.

*

William L. Nusbaum is a shareholder at Williams Mullen, practicing in its Norfolk office. His
practice focuses on commercial real estate, municipal bonds and alcoholic beverage licensing. He
graduated with an A.B. from Harvard College in 1977 and received his J.D. from the University of
Virginia School of Law in 1980. He is a member of the Board of Governors of the Real Property Section
of the Virginia State Bar, and chairs the Section’s Commercial Real Estate Committee. The author
expresses his appreciation to Jeanne Ullian, law librarian for Williams Mullen’s Hampton Roads offices,
for her research assistance.
1

Myles Hannan, Using Property Insurance, Mutual Waiver, and Waiver of Subrogation Clauses
in Commercial Leases (with Model Clauses), THE PRACTICAL REAL ESTATE LAWYER, Mar. 2001, at 23.
2

Id. at 24.
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A logical, but rarely utilized, way to increase the chances of keeping the property insurance,
mutual waivers and waiver of subrogation sections of a lease consistent is simply to collect them in the
same place in the lease, thereby subtly reinforcing their interrelation. In the typical lease, these three
topics are dealt with in separate sections, usually scattered through the pages of the lease, enhancing the
risk of an “out of sight, out of mind” error by the negotiators. By contrast, in the sample lease language
attached at the end of this article (see Appendix A), they have been brought together in a logical order,
which should facilitate assuring that all three legs of the stool still reach the floor once the lease
negotiations have been concluded.
A LOOK AT THE ESSENTIAL LEASE PROVISIONS
Property Insurance. In a well-drafted commercial lease, the landlord insures the building
components “at its own expense,” 3 while the tenant insures its property at its own expense. In allocating
what is to be insured by each party, attention should be paid to whether, elsewhere in the lease, tenantinstalled improvements and fixtures become the landlord’s property upon their installation or at some
later time (such as lease expiration), or instead remain the property of the tenant and may be removed by
the tenant, in the absence of default, at the time of lease expiration. So long as the tenant-installed
improvements and fixtures remain the tenant’s property, they should be insured by the tenant, but if the
lease contains language making them the landlord’s property, either immediately upon installation in the
premises or at some intermediate time, then their insurance is properly the landlord’s responsibility as
soon as they become the landlord’s property. Both the landlord and the tenant will be best served if their
respective property insurance policies protect against all the perils included in a “Causes of Loss – Special
Form” policy, and are in the amount of the full replacement cost, without deduction for depreciation, of
the property insured.
Mutual Waiver and Release. The mutual waiver and release should be expansive, and extend to
the usual laundry list of related parties (e.g., officers, directors, partners, members, managers, employees,
agents, concessionaires, licensees and invitees, hereinafter the “Related Parties”) to either a landlord or
tenant. The waiver and release are limited, however, to loss or damage caused by risks covered by
insurance; the right of recover for loss or damage from uninsured risks should not be released. The
waiver and release paragraph is integrally related to the insurance coverage paragraph, because if the
landlord’s insurance will cover the landlord’s loss or damage, even if caused by the tenant’s negligent
actions, then it would be inappropriate for the landlord to hold the tenant liable for the loss or damage,
since it would result in a double recovery by the landlord. The same, of course, applies to loss or damage
to tenant’s property, caused by the landlord’s negligence, but covered by tenant’s insurance. Counsel
should resist the temptation of giving in to opposing counsel’s “parade of horribles,” citing the most
extreme and improbable cases of gross negligence or willful misconduct that ought to be carved out of the
mutual waiver and release paragraph; if the loss or damage from the event is covered by insurance, it is
proper for it to be waived and released. 4 A loss not covered by insurance, however, would not be
released.
3

Tenant’s counsel will no doubt dispute that landlords ever do anything truly at their own
expense; they just use the tenant’s rent to pay for it. This, in fact, has given rise in some states to a theory
of implied waiver of subrogation, the leading case for which is Sutton v. Jondahl, 532 P.2d 478 (Okla. Ct.
App. 1975), where the court relied, inter alia, on the fact that the tenant pays for the landlord’s insurance
premium as part of the tenant’s rent. Please take note that theories of implied waiver of subrogation are
not accepted in all states. See the discussion, infra, of implied waiver of subrogation for more on this line
of cases.
4

Self-insurance, incidentally, does not change the analysis, although opposing counsel may wish
to set out minimum self-insurance requirements in the lease, or at least require periodic reporting by the
self-insured party as to (1) the reserves it has set aside for its self-insurance plan and (2) what claims have
been made by others against those reserves, to assure the other party that the self-insurance remains
sufficient to cover its responsibilities with respect to a loss or damage.
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Mutual Waiver of Subrogation. This lease clause may just be the one most likely to make a
young real estate lawyer’s eyes glaze over – especially when the other party’s attorney starts renegotiating
it, necessitating a thoughtful analysis and defense of the provision’s intricate ties to the property insurance
and mutual waiver and release sections. Conceptually, the mutual waiver of subrogation is a logical
extension of the mutual waiver and release provision, as it extends the agreements made in the mutual
waiver and release clause to apply to the parties’ respective insurers who, by common law or by statute,
“step into the shoes” of the injured party by applying the principle of subrogation. While the mutual
waiver clause is designed to prevent a double recovery, this provision is instead designed to prevent the
subversion of the lease’s requirement that each party insure its own property against loss or damage, and
that its own insurer assume the risk of loss.
Thus, a mutual waiver of subrogation provision will require each lease party to cause its own
property insurance policy to include, either as an integral clause in the policy or in an endorsement, a
waiver by the insurer of its right of subrogation, and all rights it may have by an assignment from its
insured, against the other lease party and all its Related Parties. The Related Parties, incidentally, should
be the same ones released in the mutual waiver paragraph, except that the landlord also may appropriately
require any subtenant to secure a waiver of subrogation from its insurer.5 As some property insurance
policies require the insurer to agree to the mutual waiver of subrogation, the lease should include the
requirement to obtain such approval, if dictated by the terms of either party’s policy.
OTHER LEASE PROVISIONS WHICH NEED TO BE CONFORMED
Repairs by Landlord or Tenant. This is where consistency often breaks down, as many lease
negotiators punitively seek to foist the responsibility for repairing casualties caused by the other party (or
its Related Parties) onto that party. Sometimes this is done explicitly, and other times implicitly by
disclaimer (e.g., if tenant caused the damage to the roof, then landlord is not responsible for repairing the
damage, inferring without expressly stating that if the landlord is not responsible, then the repair must be
the tenant’s duty), but regardless of whether it is explicit or implicit, if there is insurance coverage, then
tying the repair duty to the causation of the loss or damage is inconsistent with the principles of mutual
waiver and release and mutual waiver of subrogation. The farthest the parties should stretch the idea of a
punitive allocation of the repair duty is to assign the repair duty to the causative party if and only if the
casualty was not covered by the insurance carried by the party responsible for covering the damaged
property. This is consistent with mutual waiver and release and mutual waiver of subrogation, because
those concepts contemplate that the loss or damage was covered by insurance.
Similarly, provisions dealing with repairs made necessary by an Act of God or a mortal third
party should only make a lease party (and which party it is should be consistent with the insurance and
general repair obligations) liable for paying the portion of the repair cost, if any, which exceeds the
proceeds received from insurance. Thus, if a fire is caused by a lightning strike or an electrical panel
short, or a car crashes through a plate glass window, then the proceeds from the landlord’s insurance (to
the extent landlord’s financing does not require that insurance be applied to pay down its loan) should pay
to repair the building, while the proceeds from the tenant’s insurance should be applied to the replacement
of the tenant’s trade fixtures, furnishings, equipment and inventory. The obligation to apply insurance
proceeds to the repair or replacement of tenant improvements and fixtures, like the original obligation to
insure them, should be allocated according to whether, under the terms of the lease, they had become the
landlord’s property by the time of the casualty.
Risk of Loss. Many leases contain a paragraph detailing what property within the premises the
tenant is considered to own, and then continue to address tenant’s sole risk of loss as to its own property
in the event of a casualty. Some poorly drafted versions of this paragraph, however, conclude by carving
5

If the subtenant is included in the tenant’s waiver of subrogation, landlord’s counsel should
consider including a disclaimer, clarifying that the reference to “subtenant” does not mean the landlord is
consenting to any subleases.
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out cases “where the loss is caused by the gross negligence or willful misconduct of the landlord.” Such a
proviso, making the landlord responsible for damage to the tenant’s property, while doubtlessly tempting
to tenant’s counsel, is nevertheless at odds with the concept of mutual waiver and release detailed above,
and should be excised from a lease which embraces the principles of the “three-legged stool.”
Surrender of the Premises at Lease Expiration. Sometimes a landlord-friendly lease will require
the tenant to surrender the premises simply “in good condition and repair.” To be consistent with the
insurance obligations and mutual waiver provisions discussed above, the provision should exclude the
effects of ordinary wear and tear, casualty and condemnation, and situations to which the mutual waiver
and release apply.
IMPLIED WAIVER OF SUBROGATION
We now turn from that well-crafted lease you have just drafted to the poorly drafted lease your
just burned-out tenant client has just brought you to review for the first time. What do you do if your
tenant’s employee caused the fire, there is no mutual waiver of subrogation clause, and the landlord’s
insurer has paid the landlord’s claim and is now seeking subrogation from your client, the tenant? You
argue that the waiver of subrogation is implied from other terms in the tenant’s lease. According to
Friedman on Leases, 6 courts have embraced three distinct approaches to the implied waiver of
subrogation:
[1]

those cases – a growing majority – that are very receptive to inference of an
implied waiver of subrogation, and set it as the general approach, except when
special circumstances suggest otherwise;

[2]

those cases that refuse to find implied waivers in the “typical” case and will grant it
only in the exceptional circumstance; and

[3]

those cases that adopt what might be called a “middle” position – generally open to
the idea of implied waiver but insisting that the question must be resolved case-bycase on the particular equities of each situation.

The first approach, described by Friedman as “[t]he modern trend, which is rapidly being adopted
as the more sound policy approach,” treats tenants as equitably implied co-insureds solely for the purpose
of inferring waiver of subrogation, regardless of whether the tenant is named as a co-insured under the
landlord’s property insurance policy. Implying the tenant is a co-insured under the landlord’s policy
defeats subrogation because there can be no right of subrogation by an insurer against its insured or coinsured. First enunciated in Sutton v. Jondahl, the Sutton doctrine provides that if the intent of the parties
as to the allocation of the cost of insurance premiums is not explicitly stated in the lease, then the
landlord’s insurance is presumed to be for the mutual benefit of both landlord and tenant, and the tenant
will be treated as a co-insured. 7 Eighteen states have adopted this approach in residential leases (Sutton
was a residential lease case), and thirteen of those states have extended the approach to commercial
leases. (Alas for your burned-out tenant, however, Virginia is not among these states.) Among the facts
which support these states in implying a waiver of subrogation (in some cases, only one such fact has
sufficed) are:

6

1 MILTON R. FRIEDMAN, FRIEDMAN ON LEASES § 9:11, at 9-91 to 9-112 (5th ed. 2010). The
author leans heavily on, and refers the reader seeking greater detail to, FRIEDMAN ON LEASES, the gold
standard among authorities on commercial leasing law, for this discussion of implied waiver of
subrogation.
7

Sutton v. Jondahl, 532 P.2d 478 (Okla. Ct. App. 1975).
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x

The landlord carried fire insurance for the entire premises, creating a presumption that
negligently-caused fire damage is the main reason to obtain such coverage. Moreover,
negligence is a standard factor in determining fire insurance premiums, and the premiums are
taken into account in setting the tenant’s rent.

x

There is a public policy against waste, but allowing subrogation compels the tenant to obtain
duplicative insurance coverage to protect itself against a subrogation claim. Also, more waste
results if the insurer were allowed to collect twice – once by receiving its premiums and again by
recovering its payouts by a subrogation claim against the negligent tenant.

x

Language in the lease which exempts the tenant from responsibility for fire damage in some cases
(e.g., excluding damage by fire from the surrender clause, landlord assumption of the
responsibility to repair fire damage, options to terminate or continue a lease after a fire (especially
if the landlord is responsible for repairs), and rent abatement during the repair period) is often
cited to support an implied waiver of subrogation.

By contrast, six states, relying on the common law rule that a tenant should be responsible for its
own negligence, require waiver of subrogation to be expressed “in unequivocal terms.”8 Their position
was colorfully summed up by Judge Fast of the New Jersey Superior Court, when he opined:
I find no binding case law or reason in common sense that would hold that where the
landlord would have a claim against a tenant, the existence of insurance obtained by the
landlord, paid for by landlord from landlord’s own unrestricted funds, and for the benefit
of the landlord should exculpate the tenant from the consequence of negligent conduct
absent an express agreement to that effect. I find that proposition to fly in the face of
common sense and the public policy of holding one responsible for the consequences of
one’s own negligence.” 9
Finally, thirteen states, including Virginia, Maryland and North Carolina, apply Friedman’s socalled “middle approach,” looking to the reasonable expectations of the parties as shown by their intent in
the lease and the facts and surrounding circumstances. The Supreme Court of Virginia embraced this
approach when it decided Monterey Corporation v. Hart, 216 Va. 843, 224 S.E.2d 142 (1976). In
Monterey, Roanoke’s Patrick Henry Hotel suffered $50,000 of damage in a fire negligently caused by
Margaret Hart Barnes (since deceased), who, with her husband, had been renting an apartment in the
hotel. The printed form lease provided by the landlord (and hence to be construed against it) made
several references to the consequences of fire, including (1) excluding “damages by accidental fire” from
tenants’ obligation to surrender the premises in the condition leased to them, (2) the tenants’ rent
abatement during restoration or, if more than thirty days were required to restore the premises, the
tenants’ right to terminate the lease, all without imposing any obligation on the tenants to perform the
restoration, and (3) obliging the tenants to not take any action that would cause landlord’s fire insurance
premiums to be increased. 10 At the end of a thoughtful review of the case law on both sides, the Supreme
Court of Virginia cited Rock Springs Realty, Inc. v. Waid, 392 S.W.2d 270, 277-78 (Mo. 1965):
Where it is clear that the parties contemplate insurance to be paid for by the lessor it is
logical to conclude that they intend the lessee to pay for the insurance through rent
payment. It would be an undue hardship to require a tenant to insure against his own
negligence where he is paying for the fire insurance which covers the premises in favor
of the lessor. The lessee should not be treated as a negligent third party subject to
subrogation rights, but should have the benefit of the insurance policy. Such a policy
8

FRIEDMAN ON LEASES, supra note 6, § 9:11.2, at 9-102.

9

Zoppi v. Traurig, 251 N.J. SUPER. 283, 288, 598 A.2d 19, 21 (1990).

10

Monterey Corp. v. Hart, 216 Va. 843, 845-46, 224 S.E.2d 142, 144 (1976).

Vol. XXXI, No. 1

28

November 2010

the FEE SIMPLE
[which] contemplates a potentially negligent occupant and a right of subrogation would
be a windfall to the insurer.11
After considering the totality of the facts and circumstances in ascertaining the intent of the parties in
entering into the lease, the Monterey Court then concluded:
It is unreasonable to believe that the average layman contracting as a lessee of an
apartment in a large multi-million dollar hotel would understand that a lease similar to the
one signed by appellee’s decedent would exempt him only for loss by fire not caused by
his negligence. Logically, the lease agreement here should be interpreted to mean that
appellee’s decedent was exempted from liability for all fires normally insured against by
the usual fire insurance policy.
It is our conclusion that the effect of the provisions of the lease was to absolve a tenant of
any liability for damage to the building caused by a fire other than one attributable to the
tenant’s intentional and unlawful act. 12
Recently, U.S. District Court Judge Conrad succinctly summarized Virginia’s adoption of this
“middle way” in Cincinnati Insurance Company v. Tienda La Mexicana, Inc., 2009 WL 4363450 (W.D.
Va. 2009), where he characterized the holding in Monterey as follows:
Instead of establishing the implied co-insured doctrine as it is applied in other
jurisdictions, the Court in Monterey held that, under Virginia law, an express provision in
a lease freeing a tenant from his common law liability for fire loss due to his own
negligence will control. In the absence of an express provision relieving a tenant of
liability, a court must look at the lease as a whole to determine the intent and reasonable
expectations of the parties.13
Judge Conrad proceeded to refer to the tenant’s raising two lease provisions which other
jurisdictions have found sufficient to imply the waiver of subrogation: “first, that the ‘Landlord shall
adequately insure the building and all public or common areas for fire’ and second, that ‘if said buildings
[destroyed by fire] can with reasonable diligence be repaired within 60 days, said buildings shall be, by
Landlord, repaired’” (emphasis in original). Instead, the court described the import of the two lease
terms as “ambiguous at best,” and ascribed much greater weight to the more explicit lease clause on
insurance, which provided that “Tenant will be responsible for any damages to the premises by the
following but not limited to: himself, customers, and/or delivery personnel.” The court concluded that
such language reaffirmed the original common law rule of tenant liability, and refused to relieve the
tenant of responsibility to repair the fire damage under any theory of an implied co-insured or other basis
for an implied waiver of subrogation. 14
A similar conclusion had been reached three years earlier by the U.S. Fourth Circuit Court of
Appeals in Allstate Insurance Company v. Fritz, 452 F.3d 316 (2006), which dealt with an apartment
building fire negligently caused by the guest of two James Madison University student tenants. Where
the lease expressly made the tenants liable for all costs of repairs resulting from the negligent actions or
omissions of tenant or tenant’s guests, the Court (reversing the District Court’s opinion, which supported
a waiver of subrogation) acknowledged the rule in Monterey, but pointedly noted that in this case, the
11

Id. at 849-50, 224 S.E.2d at 146-47.

12

Id. at 851, 224 S.E.2d at 147.

13

Cincinnati Insurance Co. v. Tienda La Mexicana, Inc., 2009 WL 4363450, at *3 (W.D. Va.

14

Id. at *4.

2009).
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lease clearly stated the parties’ intent to place the liability on the tenants, and refused to disregard what it
considered to be an unambiguous agreement by the landlord and tenants. 15 Thus, the message is clear that
while Virginia courts are willing to imply a co-insured status and waive the right of subrogation, they will
not ignore the express intention or reasonable expectations of the parties in order to do so.
SAMPLE LEASE PROVISIONS
So, where does this leave the beleaguered real estate lawyer, faced with having to draft property
insurance, mutual waiver and waiver of subrogation lease clauses which will both efficiently allocate
risks and responsibilities and also be upheld in court? First, the lease should embrace the concepts of the
“three-legged stool” with which this article opened. Second, all the other lease clauses which might give
rise to inconsistent results should be carefully reviewed to make certain they are not at odds with the core
terms of the “three-legged stool.” While supplying samples of all of the relevant lease clauses rendered
consistent with these three concepts goes beyond the scope of this article, I am pleased to conclude with
sample commercial real estate lease clauses for achieving the desired consistency among the lease clauses
for property insurance, mutual waiver and mutual waiver of subrogation. Found in Appendix A, these
sample clauses are not intended to be heavily slanted to either the landlord’s or the tenant’s benefit, but
they do assume the existence elsewhere in the lease of the typical lease clause that any leasehold
improvements and fixtures installed by the tenant immediately become affixed to the fee and hence, the
property of the landlord. As noted above, I believe it will promote the drafter’s ability to resist the
introduction on inconsistent modifications to these three provisions if they are presented as integrated
clauses, all in a single section of the lease, as shown in Appendix A. Drafters, of course, will need to
modify these sample clauses appropriately for use in a residential lease or a lease of space in a multitenant commercial building.

15

Allstate Insurance Co. v. Fritz, 452 F.3d 316, 322-23 (2006).

Vol. XXXI, No. 1

30

November 2010

the FEE SIMPLE
APPENDIX A
SAMPLE LEASE CLAUSES FOR
PROPERTY INSURANCE, MUTUAL WAIVER
AND MUTUAL WAIVER OF SUBROGATION
SECTION 10. PROPERTY INSURANCE; MUTUAL WAIVER; WAIVER OF SUBROGATION.
a) Landlord shall obtain and keep in force during the term of this lease a policy or policies of insurance
covering loss or damage to the premises (but excluding items listed in Section 10.b, below), providing
protection against all perils included in a Causes of Loss - Special Form policy (or its successor form), in
the amount of their full replacement cost (i.e., the cost to replace without deduction for depreciation).
Tenant shall pay during the term hereof, in addition to rent, the amount of the premiums for the insurance
required under this subsection within thirty (30) days after receipt of a bill therefor from Landlord.
b) Tenant shall obtain and keep in force during the term of this lease a policy or policies of insurance
covering loss or damage to Tenant’s own property, inventory, trade fixtures and furniture, and personal
property of others, providing protection against all perils included in a Causes of Loss - Special Form
policy (or its successor form) in the amount of their full replacement cost (i.e., the cost to replace without
deduction for depreciation). Landlord is not responsible for Tenant’s property, inventory, trade fixtures
and furniture, and personal property of others within the Tenant’s care, custody or control.
c) Notwithstanding any other provision of this Lease to the contrary, neither party to this lease or its
officers, directors, partners, members, managers, employees, agents, concessionaires, licensees and
invitees shall be liable to the other for loss or damage caused by any risk covered by insurance required to
be carried under this lease, and each party to this lease hereby waives any rights of recovery against the
other and its officers, directors, partners, members, managers, employees, agents, concessionaires,
licensees and invitees for injury or loss on account of such covered risks.
d) All policies of property insurance required to be carried by either party under this Section 10 shall
include a clause or endorsement whereby such party’s insurer waives all right of subrogation, and all
rights based upon an assignment from its insured, against the other party, its officers, directors, partners,
members, managers, employees, agents, concessionaires, licensees and invitees, and in the case of Tenant,
its subtenants and their officers, directors, partners, members, managers, employees, agents,
concessionaires, licensees and invitees, in connection with any loss or damage thereby insured against;
provided that the foregoing reference shall not be deemed a consent by Landlord to any sublease of the
premises. If any policy of insurance requires the agreement of a party’s insurer as a condition to the
effectiveness of this mutual waiver of subrogation, such party agrees to make a commercially reasonable
effort to obtain such agreement.
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THE TRANSITION FROM DEVELOPER-CONTROL OF A PROPERTY OWNERS’
ASSOCIATION AND THE 2002 ATTORNEY GENERAL’S OPINION
by William W. Sleeth, III
In 2002, the Virginia Attorney General issued a rather surprising opinion stating that once a
developer no longer owns a majority of lots within a development subject to the Virginia Property
Owners’ Association Act, Virginia law prohibits the developer from maintaining control of the
association’s board of directors. 1 That opinion surprised many within the Virginia community association
legal world because it appeared to constitute a clear misinterpretation of Virginia law. Recently the issue
has garnered public attention again as the General Assembly has considered legislation2 that would codify
the time period when a developer would no longer be permitted to maintain control of the board of
directors of a property owners’ association.
This article examines the issue of whether there is any legal requirement under Virginia law for a
developer to turn over control of a property owners’ association to the homeowners, and concludes that
there is no such obligation, barring a specific provision providing for such in the association’s governing
documents. The article then specifically analyzes the 2002 opinion by the Virginia Attorney General and
concludes that the opinion misinterpreted Virginia law on this issue.
I.

LEGAL OBLIGATIONS OF DEVELOPERS TO TRANSITION CONTROL OF
PROPERTY OWNERS’ ASSOCIATIONS

When a developer creates and establishes a property owners’ association pursuant to the
provisions of the Virginia Property Owners’ Association Act,3 it is a common practice for the developer
to create different classes of membership pursuant to the association’s articles of incorporation.
Traditionally, the developer will hold the votes appurtenant to one class of membership, and the owners
of lots within the association will hold the votes appurtenant to one or more separate classes. An
association’s governing documents 4 provide procedures that initially enable the developer to leverage the
votes appurtenant to his class of membership to ensure the election of at least a majority of directors, and
typically, all of the directors. Often, those directors will be employees or affiliates of the developer. This
period is called the period of “developer control” of the association because the developer effectively has
the power to control the election of a majority (if not all) of the directors of the board.
Many associations’ governing documents provide for a time when the period of developer control
will end. Typically, the governing documents state that the period ends upon the earlier of: (i) the sale of a
certain number or percentage of lots that the developer has reserved the right to develop in all of the
phases of the development, or (ii) a certain number of years after the recordation of the declaration of
restrictive covenants. 5 The governing documents may provide that once the period ends, all of the
Mr. Sleeth is an attorney with the law firm of LeClairRyan, P.C., practicing out of the firm’s
Williamsburg office. He focuses his practice on commercial real estate with a specialty focus on, among
other areas, community association law. Mr. Sleeth also serves as an Area Representative of the Real
Property Section of the Virginia State Bar.
1

2002 Op. Va. Att’y Gen 111.

2

S. 419, 2010 Gen. Assem. (Va. 2010).

3

VA. CODE § 55-508 et seq. (1950, as amended).

4

These documents consist of, among others, the declaration of restrictive covenants, the articles
of incorporation, and the bylaws.
5

control.

Some governing documents provide for varying degrees of a phased transition from developer-
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directors elected to the board by the developer will resign, and the homeowners will in turn elect a new
board.
After the directors appointed by the developer have resigned, the owners finally have control of
the association – with all the benefits and the headaches that come with running the corporation. Virginia
law provides a mechanism for the owners to obtain from the developer necessary documentation to ensure
that the owners can begin to run the association effectively on their own. Section 55-509.2 of the
VIRGINIA CODE provides a detailed list of the documents and records that the developer must provide to
the new owner-controlled board after the transition.6
The Virginia Condominium Act 7 contains detailed provisions stating when a developer of a
condominium is required to transition the condominium to owner control.8 However, the Virginia
Property Owners’ Association Act does not contain any comparable provisions. In fact, a bill proposed in
the General Assembly in the 2010 session (but not passed) would have amended the Property Owners’
Association Act to establish requirements similar in concept to the provisions contained in the
Condominium Act.
The proposed bill – Senate Bill No. 419 – would have amended § 55-509.1 of the VIRGINIA CODE
by stating, in part, that a property owners’ association declaration:
[M]ay authorize the declarant [the developer] to appoint and remove some or all of the
members of the board of directors or to exercise powers and responsibilities otherwise
assigned to the board of directors or the association until no later than three months after
80 percent of all lots that the declarant has reserved the right to develop in all phases of
development have been conveyed to a person other than a declarant.9
Essentially, because the Property Owners’ Association Act does not contain any requirement that
the period of developer-control end at a certain point, a developer could theoretically maintain control of
an association indefinitely, absent a provision in the association’s governing documents providing
otherwise. 10 While this may sound odd in theory, in practice there are compelling reasons why, in most
6

The items include:

(i) all association books and records held by or controlled by the declarant [the
developer], including without limitation, minute books and rules and regulations and all
amendments thereto which may have been promulgated; (ii) a statement of receipts and
expenditures from the date of the recording of the association documents to the end of the
regular accounting period immediately succeeding the first election of the board of
directors by the home owners, not to exceed sixty days after the date of the election, such
statement being prepared in an accurate and complete manner, utilizing the accrual
method of accounting; (iii) a copy of the latest available approved plans and
specifications for all improvements in the project or as-built plans if available; (iv) all
association insurance policies which are currently in force; (v) written unexpired
warranties of the contractors, subcontractors, suppliers, and manufacturers, if any,
relative to all common area improvements; (vi) any contracts in which the association is a
contracting party; and (vii) a list of manufacturers of paints, roofing materials and other
similar materials if specified for use on the association property.
VA. CODE § 55-509.2 (1950, as amended).
7

VA. CODE § 55-79.39 et seq. (1950, as amended).

8

See VA. CODE § 55-79.74 (1950, as amended).

9

S. 419, 2010 Gen. Assem. (Va. 2010).

10

The practitioner should be aware that two factors outside the scope of this article may impact a
developer’s desire or ability to maintain indefinite control of a property owners’ association: (i) the
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situations, developers would not want to maintain control of an association indefinitely. Often developers
view running an association as a hassle, though a necessary one. Indeed, developers desire to control an
association in order to: (i) preserve a measure of flexibility to adjust the development to changing
circumstances, (ii) enforce development standards in order to ensure quality, and (iii) preserve a level of
control over the association in order to protect its rights and ability to develop in accordance with its
vision and realize a return on its investment. 11
Once the vast majority (or all) of the lots have been sold, in most circumstances there are few, if
any, incentives for developers to retain control of an association. In some unusual circumstances,
developers may desire to maintain control of the association for longer periods of time. For example, in
certain unique circumstances, developers may own certain properties and facilities that are adjacent to a
common area owned by an association. In such circumstances, developers may have a greater incentive to
maintain control of the association, so that the maintenance of the common area contributes to and
enhances the value and appeal of such properties and facilities. Regardless of the incentives for
developers to continue to retain control, Virginia law does not appear to have any requirement for a
developer to turn over control of a property owners’ association to the homeowners, barring a specific
provision providing for such in the association’s governing documents.
II.

ANALYSIS OF THE ATTORNEY GENERAL’S OPINION

Attorney General Jerry Kilgore issued Opinion 01-111 12 on April 17, 2002, in response to a
request by Delegate Robert G. Marshall to opine on a variety of issues related to the developer’s control
of a property owners’ association. The Attorney General framed the relevant issue presented by stating:
“You ask whether a retirement community developer, which controls the community’s homeowners’
association . . . may retain control of the association and bill the homeowners for association expenses
[after the developer no longer owns a majority of the lots].” 13
After addressing the other issues raised in Delegate Marshall’s letter, the Attorney General
devoted one paragraph at the end of his opinion to a discussion of the transition issue. He stated:
Finally, § 55-509.2 provides that, “once the majority of the members of the board of
directors are owners of improved lots in the association,” and the developer “no longer
holds a majority of the votes in the association” all records held or controlled by the
developer must be provided to the association. When the language of an enactment is
plain and unambiguous, as in this case, it’s plain meaning must be applied. Accordingly,
the words must be taken as written and the history of the particular enactment, extrinsic
facts, or general rules of construction of enactments that have doubtful meaning do not
apply. Consequently, in response to your final inquiry, a developer may retain control of
the association and bill the homeowners for association expenses, provided the developer
retains ownership of a majority of lots constituting the development.14
A close reading of § 55-509.2 demonstrates that the Attorney General’s opinion misinterpreted
the statute. The opinion’s analysis began with a review of § 55-509.2, which, as previously stated, was
federal mortgage agencies’ regulations concerning guaranteeing or insuring loans for homes in
developments whose declarations omit a required turnover of developer-control, and (ii) other states’
regulations on developer marketing within those states.
11

WAYNE S. HYATT, CONDOMINIUM AND HOMEOWNER ASSOCIATION PRACTICE: COMMUNITY
ASSOCIATION LAW 252 (3d ed. 2000).
12

2002 Op. Va. Att’y Gen 111.

13

Id.

14

Id. (emphasis added) (internal citations omitted).
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passed to ensure that once a certain number of lots are sold by the developer, the association will receive
the books and records that are necessary to ensure its competent operation. Such a reading is evidenced by
the precise language utilized in the statue: “once the majority of the board of directors are owners of
improved lots in the association.” Such a situation can occur through two ways.
The first way for a majority of the board of directors to be owners of improved lots is for the
requisite owners to be elected to the board once the developer has turned over control of the association.
Once the turnover occurs, the developer would no longer be able to appoint his employees or associates to
the board – employees or associates who may live outside of the development, and therefore would not be
“owners of improved lots in the association.” Therefore, after the turnover, the majority of the members
of the board would constitute owners of improved lots in the association. Thus, the first way for § 55509.2’s requirement to be satisfied is for the period of developer control to have transpired.
The second way that a majority of the board of directors could be owners of improved lots is
when a sufficient number of those employees and associates that the developer appointed to the board are
in fact owners of improved lots within the association. Under this scenario, the requisite majority could be
achieved before the developer transitions control of the association.15
Under either scenario, all that § 55-509.2 requires is that at a certain point in the life of an
association – whether after the transition from developer control, or beforehand – the developer is
required to turnover certain records to the association.
The Attorney General’s opinion proceeded to state that the language of the statute is “plain and
unambiguous,” and therefore “its plain meaning must be applied.” 16 This is of course true as a matter of
statutory construction, and, if properly applied to § 55-509.2, would simply hold that at a certain point in
the life of an association, the developer must provide to the association the books and records provided
for therein. But with no further analysis whatsoever, the opinion proceeded to state: “Consequently . . . a
developer may retain control of the association . . . provided the developer retains ownership of a majority
of lots constituting the development.”17
Such a statement is wholly unsupported by § 55-509.2. The Attorney General’s opinion
misinterpreted § 55-509.2 and mistakenly held that a statute that merely requires turnover of records at
some point in the life of an association requires a turnover of developer control of an association when the
developer has sold a majority of the lots. That the opinion fundamentally misinterpreted the statute is
evidenced by the fact that it did not contain any analysis for how a statute that requires the developer to
turnover certain records at a certain point in the life of an association operates to require the developer to
transition the control of the association to the owners. 18
15

There is in fact is a third way, which technically could qualify as a hybrid-version of the second
way. As previously mentioned, some governing documents provide for varying degrees of a phased
transition from developer-control. Under such a scenario, the governing documents may permit, during
the period of developer-control, the owners of lots within the association to vote for one or more seats on
the board of directors (but not a majority). Therefore, another way for a majority of the board of directors
to be owners of improved lots is if (i) the number of directors elected by the owners to the board
(directors who would own improved lots in the association), plus (ii) the number of directors appointed by
the developer who, though they would be employees or associates of the director, own improved lots in
the association constitute a majority of the directors.
16

2002 Op. Va. Att’y Gen 111.

17

Id.

18

Let us assume, for a moment, that the Attorney General’s opinion was correct on the point that
§ 55-509.2 outlines conditions for a required transition from developer control, as opposed to the correct
interpretation (that it outlines conditions for a required turnover of records). Even if the Attorney
General’s opinion was correct on that point, the holding of the opinion would still not constitute a correct
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The difference between the statute’s proper interpretation and the one afforded to it by the
Attorney General’s opinion is significant. Under the statute’s proper reading, the developer may retain
control of a property owners’ association until such time as the provisions of the governing documents
require a transition. Some governing documents may not require a transition at any point, and for those
that do, the transition period will nearly always be well past the point in time when the developer has sold
a majority of the lots. Under the reading afforded the statute by the Attorney General’s interpretation, on
the other hand, the instant a developer has sold a majority of the lots, transition must occur.
The fact that the Attorney General’s opinion fundamentally misinterpreted the clear text of the
statute is reason enough to question whether it represents a valid statement of the law. But two other
factors also lend weight to the view that the opinion is incorrect. First, most practitioners recognize that
the opinion’s holding has been rampantly ignored throughout the Commonwealth for the past eight years,
with what appears to be impunity. And second, the General Assembly has, at a minimum, tacitly
repudiated the opinion through its consideration of Senate Bill No. 419 which would establish legal
requirements for when the period of developer-control must end.
The Attorney General’s opinion raises the question of whether the opinion constitutes the
controlling law on the issue, or whether developers and associations should follow the clear text of the
statute. Attorney General opinions are not binding law. The provision of the VIRGINIA CODE authorizing
the issuance of opinions by the Attorney General states that the “Attorney General shall give his advice
and render official advisory opinions.” 19 The Virginia Supreme Court has elaborated on the advisory
nature of the opinions, stating: “Opinions of the Attorney General are no more than guidelines for the
benefit of public officials where our Court has made no definitive interpretation of the law.”20 The Court
has also explained that such advisory opinions, “though entitled to due consideration . . . cannot be
permitted to override . . . clear statutory mandates.” 21 Due to the advisory nature of the Attorney
General’s opinions, and the clear language of the statute, in this instance it appears very likely that a court
would hold that the “clear statutory mandate” of § 55-509.2 would control over the advisory opinion of
the Attorney General.

interpretation of § 55-509.2 because the two conditions outlined in § 55-509.2 (both of which must be
satisfied for the remainder of the statute to be given effect) – (i) the majority of the members of the board
of directors are owners of improved lots in the association, and (ii) the declarant no longer holds a
majority of the votes in the association – are not synonymous with the owners in the association holding
title to a majority of the lots within the development.
Rather, condition (i) can only be satisfied, as previously discussed, once the developer has
transitioned control of the association (which is almost always after it has sold a majority of the lots) or
once the developer has appointed certain of his associates to the board who own improved lots in the
association, and who, combined with non-associate lot owners appointed or elected to the board pretransition, constitute a majority of the board (a situation that may precede the sale of a majority of the lots
by the developer, but by no means always precedes the sale of a majority of such lots).
Condition (ii) is also not necessarily satisfied once the developer has sold a majority of the lots.
Through the use of varying classes of membership and weighted votes assigned to those classes of
membership, the developer can structure the membership of the association to ensure that he holds the
majority of the votes in the association past the point where he holds title to a majority of the lots in the
association.
19

VA. CODE § 55-79.39 et seq. (1950, as amended) (emphasis added).

20

In re Commonwealth Dep’t of Corrections, 222 Va. 454, 463 (1981).

21

County Bd. of Arlington County v. Brown, 229 Va. 341, 347 (1985).
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III.

CONCLUSION

In sum, it appears that developers, associations, and their legal counsel have, at a minimum, a
good faith argument for why the opinion of the Attorney General does not obligate transition to take place
once the developer has sold a majority of the lots in a property owners’ association. In fact, given the
clear language of the statute, the lack of analysis supporting the Attorney General’s opinion, the nearuniversal disregard for the opinion in practice, and the General Assembly’s tacit repudiation of the
opinion, it appears that developers and associations have fairly solid grounds for continuing to operate in
accordance with the positions that: (i) there is currently no requirement under Virginia law for a developer
to turn over control of a property owners’ association before the provisions of the association’s governing
documents require such, and (ii) absent a specific provision in the governing documents requiring turnover at a certain point, the developer may continue to maintain control of the association until it elects to
turn over the control to the owners.
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ALL GOOD (AND BAD) THINGS MUST COME TO AN END:
LIMITATIONS PERIOD FOR SLANDER OF TITLE IN VIRGINIA
by Benjamin D. Leigh *
After many years of robust real estate activity, many are just now sorting out and litigating
Virginia title defects. Owners delayed or denied potential transactions due to alleged title defects are
taking legal action, triggering exposure to owners, lenders and title insurers. One cause of action often
claimed but seemingly never fully litigated in Virginia is slander of title. Generally, slander of title
requires a plaintiff to prove (1) the defendant published false words, (2) with malice, (3) which disparaged
plaintiff's property, and (4) caused plaintiff to suffer special damages. 1
Putting aside other defenses to a slander of title claim (for example, whether the publication is
privileged, lack of malice, or lack of special damages), an important question remains: what statute of
limitations applies to a Virginia claim? Remarkably, the Supreme Court of Virginia does not seem to
have addressed the issue directly, and this article explores the potential arguments for handling the
limitations question.
I.

IS IT SLANDER, INJURY TO PROPERTY, OR NEITHER?

An action for slander of title is based upon the false and malicious statement, oral or written,
made in disparagement of a person’s title to real (or personal) property, resulting in special damages.2 As
noted in a 1985 case–
Though the tort of slander of title has been analogized to one of defamation, it is
a separate and distinct common law cause of action. Dean Prosser has explained its
historical development as follows:
The earliest cases, which arose shortly before 1600, involved oral
aspersions cast upon the plaintiff's ownership of land, by which he was
prevented from leasing or selling it; and from this tort acquired the name
of ‘slander of title.’ From the beginning, however, the action seems to
have been recognized as only loosely allied to defamation, and to be
rather an action on the case for the special damage resulting from the
defendant's interference. In the nineteenth century it was enlarged by
slow degrees, first to include written aspersions and the title to property
other than land, and then to cover disparagement of the quality of the
property, rather than its title. 3
This much is not debatable. But courts across the country vary in their characterization of the
claim for limitations purposes. Is the claim personal to the owner of the property or a tort against the
property itself? If the latter, the limitations period should be that for “injury to property.” But why not
*

Benjamin D. Leigh is a partner with the firm of Atwill, Troxell & Leigh, P.C., in Leesburg,
Virginia, with a broad-based real estate, land use and real estate-litigation practice. From 1996-97, he
served as Law Clerk to Chief Justice Harry L. Carrico of the Supreme Court of Virginia. He is a member
of the VBA Real Estate Council.
1

Warren v. Marion Bank, 618 F. Supp. 317, 320 (W.D. Va. 1985).

2

Old Plantation Corp. v. Maule Industries, Inc., 68 So. 2d 180 (Fla. 1953) (citing Cawrse v.
Signal Oil Co., 164 Or. 666, 103 P.2d 29 (1940)).
3

Warren, 618 F. Supp. at 320, quoting W. PROSSER, HANDBOOK OF THE LAW OF TORTS § 128
(4th ed. 1971).
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apply the limitations period for slander itself? When all else fails, why not apply the “catch-all”
limitations periods employed by many states, including Virginia?
Parallel to this debate is the question of claim accrual. Accrual may be deemed to commence
with publication of an allegedly slanderous instrument. Other decisions employ a “continuing tort”
analysis to stay the accrual question until the claim is abandoned or released. How the journey ends in a
Virginia case remains open to debate, as this article explores.
II.

WHAT STATUTE OF LIMITATION BOX TO CHECK?

Deciding which limitations “box” to check is critical, as the CODE OF VIRGINIA offers limitations
possibilities of one, two or as long as five years. The claim contains the very term “slander,” but
seemingly injures interests in property. The Supreme Court of Oregon posits this tautology, stating that
“all actions for libel or slander are actions on the case, but not all actions on the case are for libel or
slander. Regardless of what may be the proper name for this kind of action, we think it clear that it is
based on false and malicious statements made concerning plaintiff’s property.” 4 Putting aside the archaic
reference to “actions on the case,” 5 Oregon and other states have developed a majority rule on the issue.
The Argument for Libel and Slander Limitations to Apply. The view adopted by a majority of
jurisdictions (such as Oregon) is that in absence of a statute expressly made applicable to such actions, the
statute of limitations governing actions for libel and slander should be applied to actions for slander of
title. 6 The Florida Supreme Court stated that “[w]hile there is authority to the contrary . . . we conclude
that the great weight of authority in this Country is that the statute of limitations applicable for libel and
slander is equally applicable to actions for slander of title.”7
Virginia has a specific statute of limitation for libel and slander claims: VIRGINIA CODE § 8.01247.1. If Virginia courts then follow the majority rule, this statute would require a slander of title claim to
be filed “within one year after the cause of action accrues” (emphasis added). This argument is logical, as
recognized by a federal court in Lehigh Chemical Co. v. Celanese Corp. of America, 278 F. Supp. 894 (D.
Md. 1968): “Neither law nor reason demand that the tort of disparagement of property should be
governed by a longer period of limitations than disparagement of the reputation of the individual.”8
While following the majority rule is logical in the abstract, its application in Virginia leads to a
short shot clock, particularly if accrual commences upon recordation of the instrument (as discussed later
herein). The potential claim-killing effect leads claimants to advocate a longer limitations period.
The Argument for Injury to Property Limitations to Apply. Other courts have used limitations
periods applicable to injury to property for purposes of a slander of title case. For example, the North
Carolina Appeals Court ruled that the three-year limitation period for trespass or injury to property
applies to an action for slander of title. 9
4

Woodward v. Pacific Fruit & Produce Co., 106 P.2d 1043 (Or. 1940).

5

Actions on the case were the common-law predecessor to negligence and other tort claims. See
BURKS PLEADING AND PRACTICE § 142 (3rd ed. 1934).
6

Posey v. Central Bank of Birmingham, 528 So. 2d 843, 844 (1988 Ala.) (citations omitted).

7

Old Plantation, 68 So. 2d at 182. See also Bonner v. Chicago Title Ins. Co., 487 N.W.2d 807
(Mich. App. 1992).
8

See also Woodward, 106 P.2d at 1046 (stating “(w)e can see no substantial reason why the
legislature would make any distinction between an action involving defamation of title to property and
one based on defamation to the person.”)
9

Selby v. Taylor, 57 N.C. App. 119, 290 S.E. 2d 767 (N.C. App. 1982).
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When in Doubt, Argue the “Catch-all” Limitations Period. Yet another limitations argument
exists. Other courts have considered whether a “catch-all” limitations period should apply to a slander of
title action, particularly where the catch-all period is longer than the limitations for slander or defamation.
For example, at the time the Florida Supreme Court considered Old Plantation Corp. v. Maule, the
“catch-all” period was four (4) years versus a two (2)-year period for actions for slander. The Old
Plantation court noted the argument for the catch-all to apply was “most plausible” by reason of its plain
logic—that actions for slander of title should be governed by the general provisions of the catch-all statute
because slander of title was not otherwise “specifically” enumerated in the other limitations statutes.10
Nevertheless, the Florida court still found the slander limitation period should control.
This juxtaposition of limitations periods is critical. The Virginia catch-all provision of VA. CODE
§ 8.01-248 provides a two (2)-year limitation period, shorter than the five (5)-year “injury to property
period” of VIRGINIA CODE § 8.01-243(B). Worthy of noting is the passing mention of the issue by a
Virginia court, the Circuit Court of Warren County. In Cherokee Corp., Tr. v. Chicago Title Ins. Co., 35
Va. Cir. 1 (Warren County Cir. Ct. 1994), the court considered a number of defensive pleas, including a
limitations plea to a slander of title action. The defendant title insurance company contended the slander
of title claim was time-barred when not brought within what was then the one-year limitation period of
VA. CODE § 8.01-248. 11 The Cherokee Corp. merely found the action timely filed without discussion,
even though it seemed to apply the one-year period to the slander of title claim.
The best case seems that a Virginia court should follow either the majority of states subjecting a
slander of title claim to a specific slander limitation period, in which case VIRGINIA CODE § 8.01-247.1 (a
one-year period) would prevail or a Virginia court should follow the rationale of those states applying
“catch-all” periods so that VIRGINIA CODE § 8.01-248 would apply. If the latter period applies, claims are
barred if not filed within two (2) years of accrual.
III.

WHEN DOES THE SHOT CLOCK START?—THE ACCRUAL ANALYSIS

With the viability of a claim on the line, this leads to another line of analysis—when does a
slander of title claim accrue? There is no direct guidance from the Supreme Court of Virginia relative to
slander of title, but there is a fair amount of statutory and case law to use in framing the debate.
The General Rule on Accrual under VA. CODE Section 8.01-230. Longstanding Virginia
precedent holds that a limitation period “begins to run from the moment the cause of action arises - not
from the time of discovery of injury or damage.” Difficulty in ascertaining the existence or extent of the
damages is irrelevant. Shipman v. Kruk, 267 Va. 495, 503 (2004). A good number of other state rulings
are consistent with this general proposition of Virginia law in their specific rulings on slander of title.
These cases hold the action accrues upon “publication” of the slander such as recordation of a deed, lease
or other instrument, even though the full measure of damages may not be immediately foreseeable.
Walley v. Hunt, 54 So. 2d 393 (Miss. 1951); Hosey v. Central Bank of Birmingham, 528 So. 2d 843, 844
(Ala.1988); Old Plantation, 68 So. 2d 180.
Exceptions to Immediate Accrual. But for every rule, there are exceptions. Virginia provides
exceptions to VA. CODE § 8.01-230’s general accrual treatment. For example, VA. CODE § 8.01-249(1)
provides a discovery rule to be applied against accrual of causes of action in certain enumerated
circumstances. But because there is no mention of slander of title claims being treated specially, as other
10

Old Plantation, 68 So. 2d at 182-83.

11

VA. CODE § 8.01-248 now states that: “Every personal action accruing on or after July 1, 1995,
for which no limitation is otherwise prescribed, shall be brought within two years after the right to bring
such action has accrued.” The General Assembly changed the limitations period to two (2) years in 1995.
See 1995 Va. Acts ch. 9.
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claims are in VIRGINIA CODE § 8.01-249, then to reach a contrary result would violate well-established
principles of statutory construction. The maxim expressio unius est exclusio alterius provides that the
definition of a specific item in a statue implies that omitted items were not intended to be included in the
scope of the statute. Smith Mountain Lake Yacht Club, Inc. v. Ramaker, 261 Va. 240, 246, 542 S.E.2d
392, 395 (2001). Thus, a strong argument is made that a slander of title action accrues immediately upon
recordation of the offensive instrument or other publication.
IV.

SLANDER OF TITLE MAY MERIT “CONTINUING TORT” ACCRUAL ANALYSIS

In stark contrast to the immediate accrual analysis, some courts liken slander of title to a
continuing tort, allowing a claimant precious additional time to timely file suit. In New England Oil &
Pipe Line Company v. Rogers, 7 P.2d 638 (1931), the court did not rule whether the libel limitations
period applied or whether to apply an old “catch-all” period (for an “action for injury to the rights of
another, not arising on contract and not hereinafter enumerated”). Instead, the court held the continued
existence of the claim evidenced by the slanderous writing constituted a continuing wrong so that under
either limitations period, the action was timely.
V.

NOW LET’S TALK ABOUT WARREN V. BANK OF MARION

As stated throughout, there is no decision from the Supreme Court of Virginia directly speaking
to these issues. But there is a Virginia court decision touching these issues. In Warren v. Marion Bank,
618 F. Supp. 317 (W.D. Va. 1985), the federal court noted the lack of guidance from the Virginia state
appellate court, but decided that the “statute of limitations applicable to an action for slander of title
[does] not begin to accrue as long as the defendant maintains the claim against the plaintiff's property.”
Id. at 321. The defendants in Warren filed a lis pendens against the plaintiff’s property and prosecuted an
action for fraudulent conveyance in furtherance of the lis pendens. The federal court noted that “there is
authority providing otherwise” before finding that the claim was not time-barred. The Warren decision
can be criticized as going against the seeming majority rule—holding that a cause of action for slander of
title accrues upon the date the action causes injury—upon publication of the slander, such as when the
deed is recorded. Moreover, the continuing tort concept is limited, as is recognition of the same as an
exception to statutes of limitations. Statutes of limitation are to “be applied unless the General Assembly
clearly creates an exception, and any doubt must be resolved in favor of the enforcement of the statute.”
Westminster Investing Corp. v. Lamps Unlimited, 237 Va. 543, 547 (1989).
The cases cited by Warren to justify its accrual analysis involved continued actions after
recordation. See, e.g., Chesebro v. Powers, 44 N.W. 290 (1889) (defendant held himself out as owner and
marketed property for sale); New England Oil, 7 P.2d 638 (lease payments were paid in addition to
collateral negotiations contemporaneous to the filing of a title matter); Green v. Chamberlain, 60 So. 2d
120, 124 (La. Ct. App. 1952) (where a lease was recorded and rentals continued to be accepted under the
claimed right). Warren deemed a Virginia medical malpractice case 12 and a federal civil rights case 13 as
“analogous” to the slander of title claim. The strength of that analogy is debatable. A distinction should
be made to recognize that the essence of a continuing tort is the continual course of actions, not the
continuing nature of the injury. Contrary cases finding a “hard” accrual commencement support this
view:
There is another proposition presented by appellant which arises out of the principal
question. It relates to the date of the accrual of the cause of action. Appellant contends it
is a continuing action which continues from day to day until the defendant's claim to the

12

Fenton v. Danaceau, 220 Va. 1 (1979).

13

Williams v. Norfolk & Western Rwy. Co., 530 F.2d 539 (4th Cir. 1975).

Vol. XXXI, No. 1

41

November 2010

the FEE SIMPLE
property is dissolved. We find no merit to this contention. The cause of action accrued
when the wrongful acts alleged in the complaint were committed. 14
Yet there can be fact patterns where post-recordation conduct serves to justify application of some
continuing tort analysis or a multiple publication theory, as the Warren decision concluded.
VI.

SWEENEY V. LO PRESTI

The author of this article did obtain dismissal of a slander of title claim on a plea of limitations in
Sweeney v. LoPresti, Case No. CL-56138, Order of Dec. 15, 2009 (Loudoun County Cir. Ct., Va.).
Unfortunately, the court did not issue any written opinion, instead ruling directly from the bench, finding
that the cause of action accrued upon recordation of a deed recorded ten (10) years earlier. Thus, under
any of the potential statute of limitations periods, the claim was time-barred.
VII.

CONCLUSION

Virginia has yet to resolve the question of which limitation period to apply. Substantial arguments
can be made for the application of either the slander or “catch-all” limitations period to a slander of title
case. The majority position of other courts is consistent with general Virginia law on accrual, suggesting
a finite start date upon publication (such as recordation of an instrument). But there may still be facts in a
particular case to justify “continuing wrong” treatment for accrual, as in Warren. These issues remain
ripe for clarification by the Virginia Supreme Court.

14

Old Plantation, 7 P.2d 638 (emphasis added).
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KILL IT BEFORE IT GROWS: THE NATIONWIDE ATTACK
ON TRANSFER FEE COVENANTS
by John F. Faber, Jr. *
The year 2010 will not be remembered fondly by proponents of transfer fees. This year, state
legislatures, Congress and federal agencies all have attacked transfer fee covenants. As a result, private
transfer fees may be outlawed before they have a chance to take root extensively in Virginia.
A transfer fee, also sometimes known as a “freehold licensing fee,” “resale fee” or “flip tax,” is a
sum paid by the seller of residential property upon each transfer of that property. The recipient of the
transfer fee can be the initial developer of the property or another predecessor in title, the predecessor’s
designee, such as a community association or charitable organization, or the predecessor’s successors and
assigns, such as an investor who has purchased the right to receive future transfer fees. The predecessor
imposes the fee by incorporating the covenant to pay transfer fees into a document recorded in the chain
of title to the residence. Most often, transfer fee covenants appear in the declarations establishing a
common interest community upon its initial development, but some communities have voted to add
transfer fee covenants to their constituent documents long after the initial build-out.1 The typical
requirement calls for payment of a fee of 1% of the gross sale price upon each sale of the property and is
effective for a period of 99 years. The declarant often secures payment of the transfer fee by
incorporating a lien into the declaration or by recording a separate lien instrument.
Promoters of transfer fees assert that they can actually lower the price of homes. 2 They argue that
if a developer can impose a 1% transfer fee on each conveyance of a residence in a community, the
developer can use the potential income stream represented by the transfer fees as collateral for
development financing the developer needs, or sell that potential income stream either outright or bundled
into securities with transfer fee rights from other developments. Any of those options lowers the
developer’s conventional financing burden and thus allows the developer to charge less for the home.
The buyer, who has purchased at a lower price in exchange for paying a fee years down the road,
theoretically will pass the savings along to subsequent purchasers. Likewise, transfer fees paid to
community associations can fund capital projects, operating expenses, reserve accounts or charitable
projects, thus reducing general or special assessments payable by community residents. 3
Critics of transfer fee covenants often seem to base their opposition on the identity of the
beneficiary of the transfer fees. Transfer fee covenants that create private income streams for owners or
developers have been derided as “neo-feudal” arrangements. 4 Such transfer fees benefit only the
declarant, who may be many years and several links in the chain of title removed from the property, or
third-party investors who have no connection to the property at all. The burden of transfer fee covenants,
of course, resides only with the current owner of the property. Because only the burden of a transfer fee
*

John F. Faber, Jr. is a shareholder with the law firm Wolcott Rivers Gates in Virginia Beach,
Virginia. Since his admission to the Bar in 1989, Mr. Faber has focused his practice on the law of
commercial and residential real estate, land use, and banking and finance. Mr. Faber earned his J.D. from
William & Mary Law School, and his Bachelor of Arts from the University of Nevada, Reno.
1

Duffy v. The Landings Association, 536 S.E.2d 758, 759, 245 Ga. App. 104, 106 (2000).

2

Learn How Capital Recovery Fee Instruments Can Help You, available at http://www.free
holdcapitalpartners.com/forms/freehold_brochure.pdf (last visited Oct. 20, 2010).
3

Community Associations Inst., For the Common Good: Use of Community Transfer Fees by
Community Associations (Sept. 27, 2010), available at http://www.caionline.org.
4

Kenneth R. Harney, FHFA’s Proposed Ban on Private Transfer Fees Could Cost Homeowners,
THE WASHINGTON POST, Aug. 21, 2010 (quoting Andrew Fortin, Vice President of Government Affairs
for Community Associations Institute).
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covenant remains with the property, the covenant does not touch and concern the land and cannot run
with the title to the land. 5 Transfer fees also create an unreasonable restraint on alienation of the property
according to critics, especially if successive owners of the property impose transfer fee covenants of their
own. 6
Even detractors, however, recognize a distinction between private income transfer fee covenants
and covenants that require transfer fees to be reinvested in the community. Fees that redound to the
benefit of a community association can support property values by providing funds for the upkeep of the
community and its amenities, and reduce or even eliminate the need for general or special assessments.
That reinvestment aspect seems to ameliorate some concerns about the covenants touching and
concerning the land or restraining the alienability of the property.7 Some of the same critics who have
opposed private income transfer fees, therefore, advocate common interest community transfer fee
covenants. 8
At least fifteen states have heeded the call to prohibit or limit transfer fee covenants, but not all of
those states distinguish between private income transfer fees and community reinvestment transfer fees.
Arizona, 9 Delaware, 10 Florida, 11 Hawaii, 12 Illinois, 13 Maryland, 14 Minnesota, 15 North Carolina, 16 Ohio, 17
Oregon, 18 and Utah 19 prohibit private income transfer fees but permit community reinvestment transfer
fees. Iowa 20 and Missouri 21 prohibit all transfer fee covenants, regardless of the beneficiary. Louisiana 22
prohibits private income transfer fees, but allows fees that fit the definition of permitted assessments
under its condominium, timeshare and cooperative acts. California23 permits both private income transfer
5

R. Wilson Freyermuth, Putting the Brakes on Private Transfer Fee Covenants, PROBATE &
PROPERTY, July/Aug. 2010, at 21 (calling upon state legislatures to restrict private transfer fee
covenants).
6

Id. at 23.

7

Id. at 25.

8

Compare Community Associations Inst., supra note 3, with Harney, supra note 4.

9

ARIZ. REV. STAT. § 33-442 (Lexis Nexis 2010).

10

DEL. CODE ANN. tit. 25, § 319 (2010).

11

FLA. STAT. ANN. § 689.28 (Lexis Nexis 2010).

12

HAW. REV. STAT. ANN. § 502 - Pt. XI Note (Lexis Nexis 2010) (effective June 22, 2010 &
repealed June 30, 2015).
13

765 ILL. COMP. STAT, 155/15 (2010).

14

MD. CODE ANN., REAL PROPERTY § 10-708 (Lexis Nexis 2010).

15

MINN. STAT. §§ 513.73, 513.74 (2010).

16

2010 N.C. Sess. Laws 32.

17

OHIO REV. CODE ANN. § 5301.057 (Lexis Nexis 2010).

18

OR. REV. STAT. § 93.269 (Lexis Nexis 2010).

19

UTAH CODE ANN. § 57-1-46 (2010).

20

An Act Prohibiting the Running of a Transfer Fee Covenant with the Title to Real Property,
2010 Iowa Legis. Serv. SF 2192.
21

MO. ANN. STAT. § 442.558 (Lexis Nexis 2010).

22

2010 La. Sess. Law Serv. HB 1133.

23

CAL. CIV. CODE § 1098.5 (2009).
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fees and community reinvestment transfer fees, but imposes strict disclosure requirements on all such
fees.
At the federal level, representative Maxine Waters of California introduced the “Homeowner
Equity Protection Act of 2010” on September 29, 2010. 24 Her bill would modify the Real Estate
Settlement Procedures Act of 1974 to prohibit private income transfer fees, but permit fees payable to
“covered associations,” meaning non-profit mandatory membership organizations comprised of owners of
homes, condominiums, cooperatives and manufactured homes created pursuant to a declaration, or to
501(c)(3) or (4) organizations to support cultural, educational, charitable, recreational, environmental,
conservation or similar activities benefiting the real property affected. The bill aims to penalize violators
of the transfer fee prohibition with a fine of not more than $10,000 or imprisonment for no more than one
year, or both. Violators would also be liable for damages equal to three times the amount of transfer fee
involved.
Perhaps more troubling to advocates of transfer fees, whether for private income or community
reinvestment, should be the proposed “Guidance on Private Transfer Fee Covenants” (the “Guidance”)
filed by the Federal Housing Finance Agency (“FHFA”) on August 10, 2010. 25 The FHFA was
established in 2008 to oversee the country’s secondary mortgage markets and regulate the Federal
National Mortgage Association (“Fannie Mae”), the Federal Home Loan Mortgage Corporation (“Freddie
Mac”) and the Federal Home Loan Banks (the “Banks”). The Guidance informs Fannie Mae, Freddie
Mac and the Banks that FHFA intends to direct them not to purchase or invest in any mortgages
encumbered by private transfer fee covenants or securities backed by such mortgages.
The Guidance does not distinguish between private income transfer fees and community
reinvestment transfer fees, because FHFA sees no difference between transfer fee covenants that “purport
to render a benefit to the affected property and those which accrue value only to unrelated third parties.”26
Regardless of their purposes, transfer fee covenants may (i) increase the costs of home ownership, thereby
hampering the affordability of housing and reducing liquidity in both primary and secondary mortgage
markets; (ii) limit property transfers or render them legally uncertain, thereby deterring a liquid and
efficient housing market; (iii) detract from the stability of the secondary mortgage market, particularly if
such fees will be securitized; (iv) expose lenders, title companies and secondary market participants to
risks from unknown potential liens and title defects; (v) contribute to reduced transparency for consumers
because they often are not disclosed by sellers and are difficult to discover through customary title
searches, particularly by successive purchasers; (vi) represent dramatic, last-minute, non-financeable, outof-pocket costs for consumers and deprive subsequent homeowners of equity value; and (vii) complicate
residential real estate transactions and introduce confusion and uncertainty for homebuyers.27 The draft
Guidance thus directs that neither Fannie Mae, Freddie Mac, nor the Banks deal in mortgages
encumbered by transfer fee covenants or securities backed by transfer fee revenue. Given the vast
numbers of residential mortgages held or securitized by Fannie, Freddie and the Banks, their refusal to
deal in mortgages on property subject to transfer fee covenants could, as a practical matter, be the death
knell for all transfer fee covenants.
It may seem strange that in the currently barren landscape for real estate development, any
development concept could be considered to be growing too quickly. Nevertheless, transfer fee covenants
have caused enough concern to prompt state governments and the federal government to attempt to stop
them before they mushroom out of control. If the Virginia General Assembly joins other state legislatures

24

H.R. 6260, 111th Cong. (2010).

25

Private Transfer Fee Covenants, 75 Fed. Reg. 49932 (Aug. 10, 2010).

26

Id. at 49932-49933.

27

Id. at 49933.
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examining transfer fees, it will need to decide whether to limit them, prohibit them altogether, or allow
those which ostensibly benefit the common interest communities to which they relate.
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CAN VIRGINIA FIGURE OUT THE PROJECT INFLUENCE RULE IN
CONDEMNATION CASES?
by Henry E. Howell *
Is it constitutional for the government or a utility to announce a public project to diminish the
value of private property and then condemn the property for the diminished value sometime after the
announcement? Is it constitutional for a locality to require a dedication or reservation of land for a future
road as part of an application for a subdivision or rezoning to avoid paying just compensation when the
government condemns the property for the project much later? Three Virginia Attorneys General have
argued that it is constitutional for the government, namely the Commonwealth Transportation
Commissioner of Virginia, to do so. Sometimes the Attorney General has been successful in his
arguments, and sometimes not.
A trial judge in Commonwealth Transportation Commissioner of Virginia v. Target Corporation,
274 Va. 341, 650 S.E.2d 92 (2007), granted Target’s motion in limine to exclude foreknowledge of a
parkway that was on the developer’s site plan when Target acquired the property for its store. VDOT
persisted at trial to attempt to introduce a site plan showing the location of the planned Roberts Parkway
in Fairfax County that existed at the time Target acquired its store site. Consistent with the pre-trial
ruling, the trial judge kept out the plat showing Roberts Parkway. VDOT failed to preserve this ruling for
appeal.
In 2008, the Attorney General argued that a developer who dedicated a ninety foot right-of-way
to the City of Virginia Beach may not seek just compensation for the damage that the subsequent VDOT
road project caused to the apartment complex. He argued that the developer knew that the road would
eventually be built and, therefore, should not get just compensation when VDOT eventually builds the
road causing damage to the apartments. In this case, when VDOT constructed a new thruway, the
apartments went from the quiet of a cul de sac to the noise and hazards of a major thruway. The Virginia
Beach Circuit Court granted the owner’s motion to keep out evidence of the foreknowledge of the
planned highway existing before the date of condemnation. See Commonwealth Transportation
Commissioner of Virginia v. Alexandria Place, LLC, CL04001112-00 (Va. Beach, Va. Cir. Ct.).
More recently, in 2010, the Attorney General argued before the Virginia Supreme Court that the
Circuit Court of Virginia Beach was correct when, at a just compensation trial, it allowed in evidence of
project foreknowledge to deny a homeowner just compensation for the damage that VDOT’S major
thruway did to her home. This single mother, who was an assistant prosecutor raising two sons, had lived
60 feet away from what had been an open space parkway that the City of Virginia Beach had owned and
maintained for over twenty years. It was wooded and quiet. They will now live sixty feet from a
concrete sound wall that partially mitigates highway noise and pollution from trucks, SUVs, cars, and
motorcycles. Based on the Attorney General’s argument, the Virginia Supreme Court denied the
homeowner’s petition for appeal of the trial court’s failure to apply the project influence rule. See Harris
v. Commonwealth Transportation Commissioner of Virginia, Va. Su. Ct. Case No. 101047 (2010).
When an interstate clover-leaf interchange comes to the farmer’s 200 acres, does the farmer
receive as just compensation the value of his land as a farm or as a shopping center site with a new
interstate interchange? The United States Supreme Court ruled in 1943 that the farmer’s just
compensation does not include the enhancement in value that the highway project caused. It would not be
just. See United States v. Miller, 317 U.S. 369, 63 S. Ct. 276, 87 L.Ed. 336 (1943).

*

Henry E. Howell, III, is a 1982 graduate of the University of Virginia School of Law. For the
past seven years, he has represented property owners in eminent domain cases. He is the principal of The
Eminent Domain Litigation Group, P.L.C., found at eminentdomaingroup.us.
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The other side of the coin is that condemnors may not take advantage of the diminishment in
property value that a public project causes in advance of the formal condemnation of property that the
government takes or damages. Under the project influence rule as applied by most courts, the
condemnors may not use the foreknowledge of the project to reduce the just compensation that the
UNITED STATES CONSTITUTION and the VIRGINIA CONSTITUTION guarantee.
Before the government or a utility condemns private property for the public project to which it is
committed, the market does not know the actual design and location of the project to determine whether
the project will enhance of diminish the value of private property. (Theoretically, a project may enhance
the value of property in some ways and damage its value in other ways.) In any case, but for the “project
influence rule,” the government or a utility could manipulate the market before a condemnation, so as to
deny an owner just compensation. When a condemnor is permitted to announce a project to drive down
the value of property before the condemnation with no legal consequences or protection for private
property owners, then owners selling their property before the legal condemnation would be forced to
discount their property for the reduced value resulting from the project; those owners would have to sell
for a discount without ever receiving just compensation for the damage that the government’s
announcement caused to the value of the owner’s private property. The project influence rule prevents
what would be a gap in the application of the constitutional right to just compensation for property taken
or damaged for a public use.
The United States Supreme Court has repeatedly defined “just compensation” as excluding any
effect that the public project has on the value of property needed and taken for the project. For example,
in United States v. Virginia Electric & Power Company, 365 U.S. 624, 81 S.Ct. 784 (1961), a case
involving the condemnation of a utility’s easement which was valued based on the likelihood that the
utility would use the easement for generating hydroelectric power, the Court identified the need for the
project influence rule by quoting a commentator on the rule:
The court must exclude any depreciation in value caused by the prospective
taking once the Government ‘was committed’ to the project. Accordingly, the impact of
that event upon the likelihood of actual exercise of the easement cannot be considered.
As one writer has pointed out, ‘(i)t would be manifestly unjust to permit a public
authority to depreciate property values by a threat * * * (of the construction of a
government project) and then to take advantage of this depression in the price which it
must pay for the property’ when eventually condemned. 1 ORGEL, VALUATION UNDER
EMINENT DOMAIN, § 105, at 447 (2d ed.).
365 U.S. at 636 (citations omitted).
Again, Justice Powell put it succinctly in his concurring opinion in Almota Farmers Elevator &
Warehouse Co. v. United States, 409 U.S. 470, 93 S. Ct. 791(1973), when he stated with citations as
follows:
Neither the Government nor the condemnee may take advantage of “an alteration
in market value attributable to the project itself.” United States v. Reynolds, 397 U.S. 14,
16, 90 S.Ct. 803, 805, 25 L.Ed.2d 12 (1970); cf. United States v. Virginia Electric &
Power Co., 365 U.S. 624, 635-636, 81 S.Ct. 784, 791-792, 5 L.Ed.2d 838 (1961); United
States v. Miller, 317 U.S. 369, 377, 63 S.Ct. 276, 281, 87 L.Ed. 336. (1943).
409 U.S. at 479.
Justice Rehnquist, in his dissenting opinion in Almota Farmers, described the “project influence
rule” as the “recognized principle that the Government may not take advantage of any depreciation in the
property taken that is attributable to the project itself.” 409 U.S. at 486 (citations omitted).
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The Virginia Supreme Court deftly analyzed and applied the “project influence rule” in State
Highway Commissioner of Virginia v. Bell, 209 Va. 769, 167 S.E. 2d 127 (1969). The issue in the Bell
case was whether, in the determination of just compensation, Mr. Bell could benefit from the
enhancement in the value of his commercial property from a road project for which VDOT condemned
his property when VDOT later came back with a redesigned intersection that required taking more of Mr.
Bell’s property. Local developers had requested the redesign of the intersection at Mr. Bell’s property
even though the new design damaged Mr. Bell’s previously enhanced commercial property. The Court
sided with Mr. Bell and ruled that in the second condemnation, Mr. Bell was entitled to receive just
compensation based solely on the second project’s effect on the value of his property. The first project
was irrelevant to the second condemnation contrary to VDOT’s attempt to have the enhancement from the
first project offset the damage that the developers’ intersection caused in the second condemnation.
Importantly, the first condemnation involved a definite road design for determining just compensation, as
did the second condemnation.
The “scope of the project” principle is part of the “project influence rule.” To determine the
project whose influence is ignored in determining just compensation, the court must determine the scope
of the project governed by the project influence rule of exclusion. Normally it is obvious to all involved
what that project is.
The scope of the project concept is essential to the project influence rule. The scope of the
project determination is dependent on the existence of a project design to which the government or a
utility has committed in justifying the use of the power of eminent domain. Such a definite design is
critical to appraising either the enhancement or the damage that the public project causes to an owner’s
property.
The Relocation Assistance and Real Property Acquisition Act, Chapter 4 of Title 25.1, VIRGINIA
CODE section 25.1-401, et seq., describes the requirements of the project influence rule as follows:
Any decrease or increase in the fair market value of real property prior to the
date of valuation caused by the public improvement for which such property is
acquired, or by the likelihood that the property would be acquired for such
improvement, other than that due to physical deterioration within the reasonable
control of the owner, shall be disregarded in determining the compensation for the
property.
VA. CODE § 25.1-417.A.3.
Federal law requires Virginia to follow the project influence rule on all federally funded highway
projects, which is virtually all projects. The federal regulation applicable to federally funded projects
uses the same language found at Section 25.1-417.A.3. See 42 U.S.C.A. § 4651(3).
So why all the confusion? The problem arises when previously an owner of property transferred
property to the government or a utility with one project in mind, but with a deed that has vague and
general language potentially granting away property rights for some unidentified project. Later the
government or the utility returns with a new project to construct, and it is asserting that the owner
previously gave away property for known and unknown projects. The owner and subsequent owners have
no standing to complain about anything the government or utility is constructing now or in the future, so
the argument goes. As VDOT argued successfully in one case involving the homeowner who moved next
to a vacant platted parkway, “VDOT did not bring the road to the owner, the owner came to the road
herself.” 1 It is superficially a persuasive argument, but it ignores the fact that no one knew what the
1

VDOT made this argument during the second day of trial in Harris v. Commonwealth
Transportation Commissioner of Virginia, Va. Su. Ct. Case No. 101047 (June 11, 2010).
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government would ultimately build in the parkway or where in the parkway the government would build
it. Until the government commits to the project and its design, it would all be speculation.
The Supreme Court of Virginia has not applied the project influence rule since the Bell case in
1969. A patchwork of contradictory trial court decisions already exists. Perhaps the confusion and
contradictory decisions will not increase in the future even without direction from the Supreme Court.
Time will tell.
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BROWNFIELD: WHAT IS IT AND HOW CAN IT HURT ME?
by Steven C. Sinnenberg *
I.

VARIOUS DEFINITIONS
Brownfields are real property, the expansion, redevelopment, or reuse of which
may be complicated by the presence or potential presence of a hazardous substance,
pollutant, or contaminant. 1 Cleaning up and reinvesting in these properties protects the
environment, reduces blight, and takes development pressures off greenspaces and
working lands. 2
A.

EPA Definition 3

“Real property” implies land and buildings, an expansion of the EPA charter, originally air,
water, hazardous, chemical and radioactive waste, and noise levels. Buildings and workshops belonged to
OSHA and 27 other federal agencies. Of course, defining the problem does not imply jurisdiction, it
merely suggests areas to be addressed in the solution.
“Expansion, redevelopment, or reuse” implies economic growth. Why not contraction or
decreased activity? Reuse covers decreased activity, but the implication is a remediation scheme for the
purpose of reinvestment. Reduced activity may be a viable risk management approach to avoid further
contamination; could that abatement be Brownfield?
“Complicated by the presence or potential presence of a hazardous substance” raises interesting
questions. One concerns the limits of science to detect accurately the presence of many substances or the
knowledge of which substances may be toxic and at what levels. The inclusion of the “potential
presence” phrase also is subtle but very important. Pollutants of all types do migrate onto sites. This
inclusion implies a neighborhood, if not regional, approach to assessing sites.
Brownfields redevelopment process is a voluntary effort that actively engages
property owners, developers, government agencies, and the community in conducting
corrective action, economic evaluation and other actions to promote the long-term
productive reuse of a Brownfields property. The process can make great strides toward
sustainable redevelopment since it encourages the economic revitalization of an area
which in turn can reduce other social problems at Brownfields properties including
poverty, unemployment, and crime.

*

Steven C. Sinnenberg is the editor of BrownfieldAlmanac.com. He earned degrees from UVA
(BA Economics ’77) and Johns Hopkins University (MS Engineering-Environmental Science ’96). Steve
has been in the environmental remediation business for twenty-five years specializing in bioremediation
(cleaning hydrocarbon spills using oil mineralizing bacteria). He has successfully remediated over two
hundred sites, many of which were Brownfields. For questions or comments: SCS1@JHU.edu.
1

2869).

Small Business Liability Relief and Brownfields Revitalization Act, Public Law 107-118 (H.R.

2

www.epa.gov/brownfields/index.html.

3

See www.epa.gov/brownfields/index.html.
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B.

ASTM Definition4

ASTM is about standards for testing and evaluating. The language of the definition enhances and
reflects their view of a Brownfield. This definition emphasizes the community/stakeholder input in the
process of sustainable redevelopment. Implied in the definition is the social contract between economics,
community and the environment, the proper balance of which is negotiated by stakeholders rather than
determined by regulators or agreed upon by the direct partners to the transaction.
Historically, waterfront urban sites were industrial because rivers served as transportation systems
in many cases. The modern highest and best use is primarily residential, usually high density and mixed
use with light retail/office and entertainment. Redevelopment of these sites may create as much
environmental stress as is abated.
Rivers, lakes, and waterways in general are complex natural systems. If the ethic is reduction in
contamination only, more process-oriented environmental concerns can be ignored. As humans, we tend
to view the world in our timeframe rather than that of natural processes. A wetland lifecycle may be
10,000 years. Sedimentation and deposition along rivers is a constant, eternal process. Development
along these areas perturbs these natural systems.
The site is considered a Brownfield, which is defined as an idled, underutilized, or
abandoned industrial or commercial property where expansion or redevelopment is
complicated by environmental contamination.
C.

Virginia Department of Environmental Quality Definition 5

The Virginia DEQ definition omits residential property. Again, the implications are underutilized
industrial property where environmental issues are a complication. Perhaps the property is overutilized,
and good environmental risk management demands a reduction in activity with some remedial action to
reduce contaminant mass at the site.
Is Brownfield specifically for blighted properties, or does correctly sized and utilized property
qualify as a Brownfield?
Easy to recognize, hard to define, and yet, simply put, it is “a real estate transaction
with environmental personality.”
D.

National Brownfield Association Definition6

The pornography definition, “I know it when I see it,” may be the most accurate. This definition
involves a transaction rather than a site. The motivation is definitely transaction oriented. The
transaction model stresses economic issues.
Currently, the environmental issues are more of a personality than an ethic. This definition
implies environmental awareness rather than a harder to define sustainability notion. Again, balance.

4

See Standard Guide for Process of Sustainable Brownfields Redevelopment, ASTM E-1984-03,
1. Scope 1.1. (www.ASTM.org/Standards/E1984.htm).
5

See www.DEQ.State.VA.US/Brownfieldweb/about.html.

6

See www.BrownfieldAssociation.org/aboutus/BrownfieldDefinition.aspx.
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BEFORE

AFTER

BROWNFIELDS ARE REAL PROPERTY, WITH THE
PRESENCE OR POTENTIAL PRESENCE OF
ENVIRONMENTAL IMPACTS, PURPOSED FOR THEIR
BEST LONG TERM USE WHILE BALANCING
ECONOMIC VITALITY AND ENVIRONMENTAL
PROTECTION.

E.

Brownfieldalmanac.Com Definition

The before and after pictures demonstrate seeing is believing. This site was an abandoned car
dealership in Hyattsville, Maryland. It is now the Hyattsville Arts District located just southeast of
DeMatha High School.
II.

HOW CAN IT HURT ME?

Brownfield risk assessed agreements often lull the buyers into a sense of environmental
completion and compliance at a slightly less strict level. The environmental consultant and/or legal
council negotiate relaxed remediation conditions in order to move the project further along. The absence
of further action letters and accolades from the community do not guarantee compliance over time.
As an example, assume the regulators, community and developer agree to allow a contamination
concentration of 230 parts per million rather than the regulated compliance level of 10 parts per million in
soil. Perhaps the buildings are restricted to not allow basements, just slab on grade construction.
Community water and sewer are required. This scenario is accepted readily by anxious development
teams ready to build.
Two problems will occur almost immediately. First, the utility trenches and other excavations
will be in violation of OSHA regulations for air quality if workers enter the trenches. The expenses for
utilities just increased by 200-300% when HAZMAT trained, moon-suited pipe layers need to be called.
These outfits do not advertise the site positively either.
Second, if any excavated soil material, whether from utilities, footings or grading cut, is
unsuitable for backfill, or cannot otherwise be used on site, the contractor will try to load the soil and haul
it off site. The moment the truck hits public pavement, the (230ppm) soil becomes a regulated waste
again. Someone on the site becomes a generator, either the owner or the contractor. The soil must be
tested and disposed of at a regulated acceptance depot. This expense and delay may increase costs by
$60/ton or $900 per truckload.
The civil engineer and environmental engineer can plan much of this contingency away; however,
those two disciplines rarely communicate prior to development. As an advisor to the developer, the legal
team should suggest a review to determine how much soil will be impacted during construction and how
much of that soil is contaminated under standard regulations. It is important to think past the site tight
regulations and review more regional contingencies.
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2010’S TOP FIVE TROUBLING TITLE ISSUES
by Lisa M. Graziano and Collison F. Royer *
The year 2010 will not go down in the annals of history as a glorious time for the real estate
industry, as any residential real estate attorney or title insurer will tell you. The combination of the
gruesome economy and the new HUD regulations has turned what was previously a harmonious,
cooperative affiliation between title insurers and their closing attorneys into a sometimes tense
relationship, occasionally filled with frustration on both sides. Following is a discussion of five of the top
angst-inducing issues pertaining to title insurance, with insight from both the title insurer’s and the real
estate practitioner’s perspectives as to each.
1.

New Requirements by the Lenders, Supposedly Caused by the New HUD Regulations

The advent of the new HUD regulations was not unlike a child being told that he would be getting
a shot at his next doctor’s appointment; the actual event, while painful, was not nearly as bad as the dread
that preceded it. We all heard about the new HUD regulations months before they actually took effect.
We attended seminars about them, commiserated to our colleagues about them, and worried about just
how drastic the changes caused by them would be. When the regulations hit, our daily lives changed, to
be sure, but at least from the title side of things, the regulations had less impact than we had anticipated.
The biggest adjustment we title agents have had to make is providing the title insurance
premiums to our attorney clients at the outset rather than after we had prepared the title commitment as
we had always done in the past. Calculating the actual premiums is not problematic in most instances;
however, knowing how much to charge for the title examinations can be tricky. If the search becomes
more complicated than anyone could have foreseen, we cannot later increase the search fee without the
risk of exceeding that magical (albeit arbitrary) 10% tolerance range. If we overestimate how long the
search will take, we may lose the deal to another title company that either has back title or is
underestimating the search work. In most cases, however, we have been able to make reasonable
estimations and have not caused anyone to have to issue a new GFE.
A much larger problem has reared its ugly head, however. Some lenders, usually the smaller, less
mainstream outfits, have begun requiring changes to our title commitments that have never been needed
before, all in the name of complying with the new HUD regulations, when in fact few if any of these
requests are actually in response to the regs. Instead, the lenders are, perhaps with some justification,
becoming more cautious in their lending practices, and so are tightening up on what they will accept from
title insurers. To the extent that the requirements might assist the lenders in evaluating the property
securing the loan, this makes sense; unfortunately, though, many of the changes make absolutely no sense
and offer no protection for the lender.
We have seen an overwhelming number of requests for twenty-four month chains of title. The
concern here is that the property has been conveyed to a third party to keep it out of bankruptcy, and we
generally do not mind providing this information (although if the property is coming out of foreclosure, as
is often the case, this can result in a very lengthy chain of title). Some lenders have gone beyond this and
have asked for a notation of some sort on the title commitment that no other transfers have been made.
This particular requirement is puzzling to us. If our commitment gives the chain of title for at least 24
*
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months, no further statement or certification should be required; after all, if there were an off-conveyance
to a third party, we would be bringing a claim upon ourselves if we did not address that interest. More
offensive still is a request that we provide something on our company letterhead certifying that the title is
as we have shown on our commitment. Again, we gain nothing—and risk quite a bit—by failing to
provide complete and accurate information. To this end, it would be most helpful if our closing attorneys
would assist us with requirements of this nature by explaining to the lender that the information provided
in our title commitments is adequate.
Since the beginning of this year, we have also had a few lenders announce that they will no
longer accept endorsements to our title commitments, but instead want entirely new commitments, even
when the change is simply to adjust the loan amount. Doing this on an occasional file, while irritating, is
not particularly onerous, but to do this on any kind of large scale would soon prove to be an excessive
waste of time and resources. Endorsements have been the accepted means of changing title commitments
for decades; to require replacement commitments is simply an unnecessary backlash by fearful lenders,
and it does nothing to make their liens more secure. Closing attorneys, here is one more opportunity for
you to be a hero to your title company—stand up to this kind of request if at all possible!
From the Closing Attorney’s Point-of-View
While the new real estate economy has brought to attorneys’ offices our fair share of
unpredictable challenges, new lender requirements have certainly caused the administration of any
closing to be that much more cumbersome. Add a less mainstream lender or a new banking relationship to
the mix, and one closing alone can occupy resources for hours on end. By now we have all had ample
time to adjust to some of the odd requests and demands which are making their way into loan instructions,
and we know which requests are legitimate necessities. We have also learned, though, that the lenders are
driving the closing process and are not usually willing to bend on any requirements without causing a
delay or other issue which our clients cannot afford. We find ourselves delicately balancing the demands
we put on title insurers and the needs we have in representing our clients.
All of the above changes to the way that attorneys and title companies do business have caused us
to reevaluate most elements of what we all considered our “best practices.” Good faith estimates,
preliminary closing statement drafts, and additional levels of lender review have increased the number of
lender representatives involved in a closing. This only complicates our ability to deliver a smooth,
successful and timely closing for clients. Yes, somehow what was intended to make closings easier for
everyone has also added another layer of opportunity for extra communication and/or miscommunication
somewhere along the line. Clearly the saying “the more, the merrier” does not apply to closings, but this
new normal is something to which we can all adjust. What was once fairly simple communication process
between attorneys and title insurers is now often filled with frustration over repeated requests for
miscellaneous closing items (early title quotes, last minute chains of title).
Hopefully over time the relationship between attorneys and title companies will strengthen as a
result of the new demands made on us all. As of right now, we have probably gained a better
understanding of the level of service and value that each of us brings to the closing table, and I am sure
that we have at least been able to commiserate over seemingly overdone requests for things like twentyfour month chains of title. We can all probably agree that, notwithstanding the often inefficient and
disorganized closing approach pushed on us by new regulations and policies, much of the restructuring
prompted by new guidelines has simply accelerated various parts of closing process (like obtaining title
quotes) which we would have otherwise had to obtain anyway. Either way, title companies and attorneys
are in it together; we’re all responsible for getting lenders the documents they require to give our clients
the end result they want and deserve. At worst we all know not to be surprised by anything that might
come our way!
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2.

Problems Arising From Foreclosures

Numerous seminars have covered the myriad problems created by foreclosures, but we title
companies continue to meet resistance when we request information to resolve title issues. Often the
response is, “Well, the property is going through foreclosure—doesn’t that clear this up?” Unfortunately,
it does not. One of the most common problems that we face is prior deeds of trust or old judgments that
predate the deed of trust being foreclosed. The foreclosure of the current deed of trust has absolutely no
effect on these prior-in-time liens, and we cannot blithely “insure over” them, because when the new
owners sell the property at some point in the future, the next title company will most certainly require that
these old liens be released, at which point we will face a claim. The only way to make the current
transaction insurable is to cure these defects now, as part of the current transaction. However, it may be
too late by the time the closing attorney orders the title for their client’s purchase of foreclosed property.
The solution would appear simple—the foreclosing trustee should obtain a more complete title
examination prior to conducting the sale. We have heard of trustees selling property based on just a
current owner search. This does not disclose title problems that may be lurking further in the past. The
benefits of getting a 40-year (or better yet, 60-year) title search cannot be underestimated. Perhaps if
enough property sits on the lenders’ books because of the inadequacy of the trustees’ title exams, the
message will finally get through and the onus of finding and resolving pre-existing title defects will shift
back on the party in the best position to end this particular problem.
From the Closing Attorney’s Point-of-View
The business side of the foreclosure sale process often leaves purchasers in a rut. Yes, they
quickly point to getting a great price on the property, but then share that they were not aware at the time
of auction how the trustee directed that real estate taxes or how recording fees would be allocated in the
memorandum of sale. The devil in those details might cause a dollar swing of a few hundred dollars here
and there, but the importance of understanding title to the property prior to bidding cannot be understated
and can have a much larger overall impact on the deal. Many auction purchasers wrongly assume that the
foreclosure wiped out any title matter which might negatively impact the property, often times leaving the
closing attorney with a rather perilous looking chain of title which includes old deeds of trust, judgments,
liens, etc. Add foreclosed covenants and restrictions or an IRS redemption right, and you have got the
makings of one heck of a complicated job in front of you, especially when your client does not understand
that some of those matters are not simply going to go away by the nature of a foreclosure sale.
Unfortunately, title companies and attorneys are seldom in the position to be proactive in sorting
out these issues, and we all know that chains of title are not negotiable. We are left to our best devices to
work together and effectively eliminate issues so that clients can close.
Further, holding the feet of foreclosing trustees to the fire has proven to be difficult for all of us.
Many trustees are absolutely unwilling to provide any affidavits in connection with the property which
they foreclosed. Meeting title commitment requirements can prove to be extremely difficult, especially
when trustees are not forthcoming with their records regarding bankruptcy searches, notices to borrowers,
and the Servicemembers Civil Relief Act—all while they insist that your client close within the period
contracted for in the property’s memorandum of sale. In some cases they blame their inability to produce
documents on workload; in other cases they claim that they simply do not have them or will not provide
them. Whether right or wrong, this is usually the last argument that you are looking to start in advance of
closing, but persistence usually pays off. Beware, of course, of the promise to get you these items “postclosing.” Once the sale proceeds have been wired you have likely lost all leverage to force the trustee to
produce the documents.
3.

Survey Coverage and Matters Disclosed by Surveys

In the good old days, just about every real estate attorney advised his or her clients to order a
survey of the property they were purchasing. This just made good sense, as you could see what was on

Vol. XXXI, No. 1

56

November 2010

the FEE SIMPLE
the ground, clear up any title problems that the survey revealed, and quite possibly eliminate some
exceptions on the title commitment (perhaps most importantly, those dreaded old cemeteries that were
referenced in ancient deeds conveying the parent parcels of what eventually became subdivision
property). As the real estate closing industry grew increasingly competitive and keeping closing costs
down became ever more important, the perceived need for surveys declined. Title companies are now
used to hearing the request for “survey coverage without a survey,” something many of us fought as long
as we could. After all, if the title commitment does not take exception to matters that would be disclosed
by a physical survey and something later appears on the property such as (gasp) a cemetery, the title
insurance company will be the one left holding the bag. It would be wise here to remind everyone that
title insurance is unlike most other types of insurance in that it is based on risk elimination. If we delete
the survey exception without having a survey in hand, we have gone against this very basic premise and
we are assuming the risk of possible unknown matters.
This having been said, many underwriters authorize their agents to delete the survey exception—
that is, provide survey coverage—without having a physical survey. Underwriters vary on their
willingness to offer this coverage, and often it depends on the nature of the property. Is the property
relatively small? Is it located in a well platted, well established subdivision? Have the improvements
been on the property for a number of years? If the property is a large tract of land, a half-measure may be
offered, where the survey exception will be removed but a separate exception will appear that takes
exception to any cemeteries or access easements that might lie on the property, as these are two of the
most costly types of claims, particularly on rural acreage. Regardless of these factors, the coverage is
never offered to the owner without a survey.
The related coverage that is often sought is the ALTA 9, also called the Comprehensive
Endorsement. A copy of an ALTA 9 Endorsement appears at the end of this article. Because the ALTA
9 provides coverage for, among other things, encroachments of existing improvements, title underwriters
previously required a survey before issuing this endorsement. As surveys fell by the wayside and
competition grew more fierce, many companies now allow their agents to issue this endorsement without
a survey. From the title insurer’s perspective, this is asking for a claim; the only hope is that the equity in
the property will be great enough that the owner can correct the problem without giving rise to a loss to
the lender. Of course, in the title agent’s ideal world, every attorney would counsel his or her clients to
obtain a survey, thereby eliminating (there’s that word again) any possible risk to the underwriter created
by a lurking encroachment, cemetery, or similar matter.
From the Closing Attorney’s Point-of-View
Surveys certainly appear to be one of the victims of the old real estate economy’s push towards
competitive pricing and reduced closing costs. If anything, it appears that the current market allows both
title companies and attorneys to restate the importance of the survey and remind purchasers of its value.
Sure, while title companies often will provide survey coverage for a lender’s commitment without a
survey, many transactions speak to the fact that having a survey is a smart business decision. Once again,
title companies and attorneys probably do not differ that much on the importance of an element of
closing, but the attorney often has to deliver the news about how much closing is going to cost . . . and
sharing that message can sometimes be a pressurized situation. Closing attorneys are somewhat stuck in
the middle trying to get their clients great value for their closing dollars and good protection from
exposure. Occasionally compromise has to be made.
4.

Construction Loan Requirements and Affirmative Mechanics’ Lien Coverage

Of all the topics covered herein, the issue of affirmative mechanics’ lien coverage causes us title
folks the most heartburn, and it is quite possibly the area in which our requirements are least understood.
While an exhaustive discussion is not possible within the limited scope of this article, it is this title
agent’s hope to shed at least a few rays of light on the subject. The draw structure of most construction
loans requires the title insurer to “walk the walk” with the lender; in other words, while the lender is
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going out on a limb to fund the builder, it is doing so with the title insurer’s written assurance at each
disbursement that all is well. Virginia’s fairly unique mechanics’ lien agent provisions1 provide some
measure of comfort, but there still exists a lag time that the title insurer is covering at each draw.
As just one example of what can happen during the course of a construction loan, take the
situation where a title company issues a draw endorsement, based on a title run-down and receipt of
applicable lien waivers, bringing the effective date forward in time and recognizing the amount the lender
has disbursed to date. Immediately after the draw, a new subcontractor gives notice to the MLA that it
has performed work. This new subcontractor then gets into a dispute with the owner or general contractor
and files a memorandum of mechanic’s lien. Under Virginia law, subs and suppliers have thirty days
from the date work is done or materials provided to give this all-important notice to the MLA; therefore,
if labor is performed or materials provided prior to the date of the draw endorsement but after the title
company’s endorsement is issued, and notice is given to the MLA within the allowable thirty-day
window, the title company would be on the hook to insure the lender against any loss caused by this lien.
This leads to a point that some closing attorneys may not understand. Prudent title insurers
always require that the owner of the property indemnify the title company against any mechanics’ liens
that arise during construction. We have been asked many times over the years, particularly from out-ofstate attorneys, why we require this. The answer is very easy—the owner is in control of the liens that
arise as a result of the construction on his property. The owner hires the general contractor, hopefully
after ascertaining that the contractor does quality work and pays its subcontractors and suppliers in a
timely fashion. The owner is in direct contact with the lender before and during construction. Finally, the
owner controls whether someone other than the general contractor and its suppliers performs work on the
property. Therefore, if a lien arises, the owner should ultimately shoulder the responsibility for any liens,
assuming the title company has met its obligations (i.e., confirming that record title is clear and receiving
all necessary waivers and affidavits). This is also why the title company may wish to review the owner’s
financial information prior to issuing the title commitment, as it does little good to have indemnity from
the owner if that owner does not have the financial wherewithal to cover any mechanics’ lien claims that
could arise during construction.
From the Closing Attorney’s Point-of-View
As you are no doubt aware, construction loans appear to have been the after-thought of any
attempt to recover the real estate market. In fact, many lenders simply walked away from offering
construction loans altogether. Lenders looked back on the various failures of builders during the past few
years and decided that they would not pursue products in what they deemed to be a risk-filled business
category. Title companies are no different in their need to assess business categories, hence much of the
increased scrutiny around construction loans by prudent title insurers. With requests for personal financial
information and indemnities, many construction loan borrowers feel like they are being underwritten not
only by the bank, but also by the title company. The bottom line is that if they wish to build their dream
home, purchasers are going to be subjected to this level of scrutiny. There is simply no way around it.
Quite frankly, the entire construction loan process is a great example to purchasers of how serious and
significant of an investment they are making in their new home. Construction loan requirements afford all
of us the opportunity to help purchasers understand all angles to their transaction. It is also critical that we
understand where our friends in the title world are coming from with respect to what our clients see as
overly burdensome demands being placed on them.
5.

Fraud

One of the most troubling problems that has arisen in recent months is the amount of fraud that
has crept into the world of real estate. It has been difficult enough to maneuver through the maze of
foreclosures, short sales, and related title land mines; now we also have to worry about fraudulent
1

See VA. CODE ANN. §§ 43.-4.01 et seq.
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transactions. The scam-du-jour appears in the form of a new client who contacts a real estate attorney to
assist in the purchase of a parcel of land. This is set up as a cash deal, no lender involved. The client
sends the attorney a cashier’s check drawn on a Canadian bank, asks for some of it to be held in escrow
for the purchase of the land with the balance of the fund to be wired to a foreign (frequently Japanese or
Chinese) bank. The original cashier’s check is then discovered to be fraudulent and the law firm is stuck
with the loss, often in excess of $150,000.00.
From the title company’s standpoint, there may not be any loss as a result of this fraudulent
transaction, apart from incidental search fees, since presumably the sale will not close. However, this is
definitely something that closing attorneys should know is happening. Have a new client who is looking
to pay cash for a purchase? Make sure you have good funds BEFORE wiring anything out!
From the Closing Attorney’s Point-of-View
The good news is that we managed to make it through an entire article without discussing in
depth everyone’s favorite closing subject —the “short sale.” The bad news is that we have brought into
the discussion the latest weighty subject which is a fairly new and a very substantial threat to your every
day business operations. Scams such as the one above should not be underestimated, as a few of our
colleagues around the state have already found out. Admittedly these scams show a high level of insight
into our closing practices. For that reason alone, we should expect for them to take on various forms,
especially as the minds behind them try to stay one step ahead of us. For those of us who feel like we
spend the bulk of our time trying to be ever-vigilant for our clients, we should all remember that we must
look out for ourselves as well. One false step forward with a scam like this can outdo years of faithful
service to clients and be a very expensive lesson. Until the threats dissipate, beware the cashier’s check!
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ENDORSEMENT
Attached to Policy No. ___________
Issued By
BIG TITLE INSURANCE COMPANY
The Company insures the owner of the Indebtedness secured by the Insured Mortgage against
loss or damage sustained by reason of:
1.

2.

The existence, at Date of Policy, of any of the following:
a.

Covenants, conditions, or restrictions under which the lien of the Insured Mortgage can
be divested, subordinated, or extinguished, or its validity, priority, or enforceability
impaired.

b.

Unless expressly excepted in Schedule B
(i)

Present violations on the Land of any enforceable covenants, conditions, or
restrictions, and any existing improvements on the land described in Schedule A
that violate any building setback lines shown on a plat of subdivision recorded or
filed in the Public Records.

(ii)

Any instrument referred to in Schedule B as containing covenants, conditions, or
restrictions on the Land that, in addition, (A) establishes an easement on the
Land; (B) provides a lien for liquidated damages; (C) provides for a private
charge or assessment; (D) provides for an option to purchase, a right of first
refusal, or the prior approval of a future purchaser or occupant.

(iii)

Any encroachment of existing improvements located on the Land onto adjoining
land, or any encroachment onto the Land of existing improvements located on
adjoining land.

(iv)

Any encroachment of existing improvements located on the Land onto that
portion of the Land subject to any easement excepted in Schedule B.

(v)

Any notices of violation of covenants, conditions, or restrictions relating to
environmental protection recorded or filed in the Public Records.

Any future violation on the Land of any existing covenants, conditions, or restrictions occurring
prior to the acquisition of title to the estate or interest in the Land by the Insured, provided the
violation results in
a.

the invalidity, loss of priority, or unenforceability of the lien of the Insured Mortgage; or

b.

the loss of Title if the Insured shall acquire Title in satisfaction of the Indebtedness
secured by the Insured Mortgage.
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3.

Damage to existing improvements, including lawns, shrubbery, or trees
a.

that are located on or encroach upon that portion of the Land subject to any easement
excepted in Schedule B, which damage results from the exercise of the right to maintain
the easement for the purpose for which it was granted or reserved;

b.

resulting from the future exercise of any right to use the surface of the Land for the
extraction or development of minerals excepted from the description of the Land or
excepted in Schedule B.

4.

Any final court order or judgment requiring the removal from any land adjoining the Land of any
encroachment excepted in Schedule B.

5.

Any final court order or judgment denying the right to maintain any existing improvements on the
Land because of any violation of covenants, conditions, or restrictions, or building setback lines
shown on a plat of subdivision recorded or filed in the Public Records.

Wherever in this endorsement the words "covenants, conditions, or restrictions" appear, they shall
not be deemed to refer to or include the terms, covenants, conditions, or limitations contained in an
instrument creating a lease.
As used in paragraphs 1.b(i) and 5, the words "covenants, conditions, or restrictions" do not
include any covenants, conditions, or restrictions (a) relating to obligations of any type to perform
maintenance, repair, or remediation on the Land, or (b) pertaining to environmental protection of any kind
or nature, including hazardous or toxic matters, conditions, or substances, except to the extent that a
notice of a violation or alleged violation affecting the Land has been recorded or filed in the Public
Records at Date of Policy and is not excepted in Schedule B.
This endorsement is issued as part of the policy. Except as it expressly states, it does not
(i) modify any of the terms and provisions of the policy, (ii) modify any prior endorsements, (iii) extend
the Date of Policy, or (iv) increase the Amount of Insurance. To the extent a provision of the policy or a
previous endorsement is inconsistent with an express provision of this endorsement, this endorsement
controls. Otherwise, this endorsement is subject to all of the terms and provisions of the policy and of any
prior endorsements.

Dated:

Countersigned: ___SAMPLE___________________
Authorized Signatory
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Bond No.
BOND FOR TITLE INSURANCE SETTLEMENT AGENT *
(PURSUANT TO SECTION 55-525.20 OF THE CODE OF VIRGINIA)
KNOW ALL MEN BY THESE PRESENTS, That
of
as Principal, and
as corporation organized and existed under the laws of the State of
and authorized to do business in the Commonwealth of Virginia, as Surety, are held and firmly bound
unto the COMMONWEALTH OF VIRGINIA, as Obligee, or to any aggrieved person who may
be injured by the Principal as hereinafter provided in the penal sum of TWO HUNDRED THOUSAND
DOLLARS ($200,000.00) for the payment of which, well and truly to be made, we and each of us,
bind ourselves, our heirs, successors, and assigns, jointly and severally, firmly by these presents.
SIGNED, SEALED AND DATED this

day of

, 20

.

THE CONDITION OF THIS OBLIGATION IS SUCH THAT:
WHEREAS, the Principal is required to register with the Virginia State Corporation
Commission, Bureau of Insurance as a settlement agent pursuant to Chapter 27.3 of Title 55 of
the Code of Virginia and is thereby required to maintain a surety bond.
NOW THEREFORE, the condition of this obligation is such that if the Principal shall be
registered with the Virginia State Corporation Commission, Bureau of Insurance to act as a settlement
agent and if the Principal shall act in such capacity in full compliance with the provisions of the
laws of the Commonwealth of Virginia and rules, regulations, and orders prescribed by the State
Corporation Commission pertaining to Settlement Agents, then this obligation shall be null and void;
otherwise to remain in full force and effect;
CONDITIONED FURTHER, that the Commonwealth of Virginia may maintain an action
against this bond for its use and benefit or for the use and benefit of any aggrieved person, or
any aggrieved person may maintain an action in its own name against this bond to recover damages as
a result of the Principal breaching any of the above-mentioned laws, regulations, or orders; provided,
however, that regardless of the number of years this bond remains in effect in no event shall the
aggregate liability of the Surety to all claimants for all claims under this bond exceed the penal sum of
this bond.
The Surety may be released from liability for future breaches of the condition of this bond upon
giving (60) days written notice of the Principal and the Commissioner of Insurance, State Corporation
Commission, Commonwealth of Virginia, of its desire to be released.
IN WITNESS WHEREOF, the said Principal has hereunto set his hand and seal and the said
Surety has caused these presents to be signed by its duly authorized officer or Attorney-in-Fact and its
corporate seal affixed on the day and year first written above.
(SEAL)
By:
(SEAL)
By:
*

(PRINCIPAL)

(SURETY)

This form is available at http://www.scc.virginia.gov/division/boi/webpages/licenseforms/tsasurety

bond.pdf.
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REPORT OF THE COMMERCIAL REAL ESTATE SUBCOMMITTEE
MINUTES OF OCTOBER 4, 2010
CONFERENCE CALL MEETING
OF THE COMMERCIAL REAL ESTATE COMMITTEE
OF THE REAL PROPERTY SECTION BOARD OF GOVERNORS
by William L. Nusbaum
Chair Bill Nusbaum convened a conference call of the Commercial Real Estate Committee of the Real
Property Section Board of Governors on October 4, 2010, at 2 p.m. Also present in person or by phone
were Rick Chess and Howard Gordon.
Discussion of Seminar Topics for Either the Advanced or the Annual Real Estate Seminar
Rick Chess, always a dependable source of ideas, suggested two seminar topics:
(1)
Examine the intrastate offering exemption for use in raising money from fewer than 35 Virginians
for investment in a commercial real estate project. This is becoming increasingly salient as the challenges
mount to refinancing the outstanding debt on properties. What steps and what regulations do you need to
pay heed to for a “friends and family” offering? (Rick then suggested a possible addendum to the topic:
an examination of “extend and pretend” practices, including some informed speculation as to how long
the practice will continue.)
(2)
Examine the use in short sales of a “soft second” (also known as a “hope note”), where the seller
takes back an unsecured promissory note in which the buyer agrees that if the property subsequently sells
for some multiple of the buyer’s purchase price, the seller receives some additional deferred purchase
price. The topic would include consideration of the seller’s lender’s perspective – has it left money on the
table in approving the short sale terms and how will the lender’s regulators view the transaction?
FEE SIMPLE Article Ideas
Rick Chess agreed to ask an acquaintance (name omitted in case he might decline) to write an article on
the recent changes to Regulation D.
What’s Going On in Our Practices; Adjournment
There was no discussion of this topic this time, whereupon it was moved by Howard Gordon, seconded
by Rick Chess and unanimously agreed to adjourn the meeting at 2:30 p.m.
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REPORT OF THE PROGRAMS SUBCOMMITTEE
by Paul A. Bellegarde
The Programs Subcommittee, acting in concert with Nancy Kern, Seminar Director VA CLE,
will present the 15th Annual Advanced Real Estate Seminar on March 4-5, 2011, at Kingsmill Resort in
Williamsburg, with a focus on both commercial and residential transactions, including topics in tune with
the present business and economic climate. The Section’s other principal offering will be the 28th Annual
Real Estate Practice Seminar, which will be offered on a live basis at the following four (4) locations in
early May: Norfolk, Richmond, Roanoke and Fairfax. This seminar will feature timely topics of interest
to attorneys involved in the practice of real property law, with matters of interest to both commercial and
residential practitioners, including the always-featured annual real estate case law and legislative updates.
Taped replays of these presentations will also be available.
The Section’s final offering for 2010/2011 will be in conjunction with the 73rd Annual Meeting of
the Virginia State Bar at Virginia Beach. The Section is partnering with the Bankruptcy Law Section to
present a panel discussion entitled “Real Estate and Bankruptcy: Lessons from the Global Financial
Crisis.” The program will begin at 11:00 AM on Friday, June 17, 2011, in the Skytop Room of the
Holiday Inn SunSpree.
As always, the Section principally looks to its constituency for topics of interest for these annual
programs. In this regard, the Section’s current Standing Subcommittees are tasked regularly with the
obligation of proposing at least one topic for the Annual or Advanced Seminars, along with speaker
recommendations; from these recommendations, the Programs Subcommittee works in concert with
Virginia CLE to plan the final slate of topics for these seminars. A similar obligation is also imposed for
submitting FEE SIMPLE topics or articles for each of its semi-annual publications. Although this current
process continues to function smoothly, the Section nonetheless encourages any of its members to submit
seminar topic ideas, and also invites submission from any other readers of this report.
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REPORT OF THE TECHNOLOGY SUBCOMMITTEE
by Douglass W. Dewing
Potentially helpful information for counsel in light of all the hoopla in the news regarding the
mortgage industry. MERS has a public search feature at its website, which can identify the loan servicer
if you have the MERS mortgage identification number (MIN); property address and borrower name; or
FHA/VA or Mortgage Insurance case number: https://www.mers-servicerid.org/sis/. Not yet available is
a guarantee that a human being will answer your telephone call.
Have you ever wanted to change the default subject line for out of office messages in Outlook?
Yes, it can be done, but you'll have to think through the unintended consequences (like whether your
mailing lists want to know you are out). If you're ready for rule-based instructions, go to David Schrag's
blog, http://davidschrag.com/schlog/281/customizing-the-outlook-out-of-office-assistant, for a walkthrough of the extra steps. “But I don't want to respond to spammers,” you may say. The folks at the
Stanford Linear Accelerator Center crafted a rule that may help guide you through that more advanced
rule-making as well: http://www2.slac.stanford.edu/comp/messaging/Using/custom-out-of-office.htm.
Google (should ® or ™ be in there somewhere?) tweaked their search engine recently. You may
have noticed that instead of having to hit the “search” button, results start appearing. Google Instant
ought to provide some instant feedback when you are searching; and may speed up the overall process by
a few seconds per search. If you don't like it, you can go back to the classic process by resetting your
preferences. Where are your Google preferences? Probably on a cookie on your machine, but for a link to
the page, and other options you have in Google, visit http://www.google.com/support/
websearch/bin/answer.py?hl=en&answer=35892.
Speaking of Google, Google Maps has drive-by photos of properties (as long as the real estate
can be seen from the road), but Bing Maps “Bird's Eye” view may also be helpful if you want to “see”
what you're dealing with. Some local governments are tying the Google or Bing mapping and aerial
photos to their assessment pages, while others use their own sources of aerial photos. USGS topographic
maps are getting new layers of data in the online world at http://store.usgs.gov/; click on the US Topo
link.
Recently reviewed on the blog TechnoLawyer (http://www.technolawyer.com/tlnewswire.asp)
were the MacBook Air laptop, the ProTempus (time & billing – err – integrated practice management
software), Clio and Aderant (web-based practice management systems), and QuickBooks 2011.
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BOARD OF GOVERNORS
REAL PROPERTY SECTION
VIRGINIA STATE BAR
(2010-2011)
Officers
Chair
Paul A. Bellegarde, Esquire
8284 Spring Leaf Court
Vienna, VA 22182
(301) 537-0627 (cell) (703) 893-4971 (fax)
email: bellslaw@aol.com
Term Expires: 2011 (2)

Vice-Chair
Paul H. Melnick, Esquire
Melnick & Melnick, P.L.C.
711 Park Avenue
Falls Church, VA 22046
(703) 276-1000 (703) 536-8880 (fax)
email: paul.melnick@melnickandmelnick.com
Term Expires: 2013 (2)

Secretary/Treasurer
J. Philip Hart, Esquire
Genworth Financial, Inc.
Senior Real Estate Counsel
6620 West Broad Street, Building #1
Richmond, VA 23230
(804) 922-5161 (804) 662-2596 (fax)
email: philip.hart@genworth.com
Term Expires: 2011 (1)
Board Members
Kenneth L. Dickinson, Esquire
Stewart Title
1802 Bayberry Court
Suite 305
Richmond, VA 23226
(804) 897-0000 (804) 897-0001 (fax)
email: kdickins@stewart.com
Term Expires: 2011 (1)

Barbara Wright Goshorn, Esquire
203 Main Street
P.O. Box 177
Palmyra, VA 22963
(434) 589-2694 (434) 589-6262 (fax)
email: office22963@earthlink.net
Term Expires: 2013 (2)

Christina E. Meier, Esquire
Christina E. Meier, P.C.
4768 Euclid Road
Suite 102
Virginia Beach, VA 23462
(757) 313-1161 (757) 313-1162 (fax)
email: cmeier@cmeierlaw.com
Term Expires: 2013 (3) 1

William L. Nusbaum, Esquire
Williams Mullen
Dominion Tower
Suite 1700
P.O. Box 3460
Norfolk, VA 23514-3460
(757) 629-0612 (757) 629-0660 (fax)
email: wnusbaum@williamsmullen.com
Term Expires: 2012 (2)

1

Term will commence automatically upon VSB approval of newly revised Section bylaws.
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Charles Cooper Youell, IV, Esquire
Whitlow & Youell, P.L.C.
26 West Kirk Avenue
Roanoke, VA 24011
email: cyouell@whitlowyouell.com
(540) 904-7836 (540) 684-7836 (fax)
email: cyouell@whitlowyouell.com
Term Expires: 2012 (2)

Susan Stringfellow Walker, Esquire
Jones & Walker, P.C.
128 S. Lynnhaven Road
Suite 100
Virginia Beach, VA 23452
(757) 486-0333 (757) 340-8583 (fax)
email: swalker@jonesandwalker.com
Term Expires: 2011 (1)

Ex Officio
Academic Liaison
Lynda L. Butler, Esquire
Chancellor Professor of Law
Marshall-Wythe School of Law
College of William and Mary
613 South Henry Street
Williamsburg, VA 23185
or
P.O. Box 8795
Williamsburg, VA 23187-8795
(757) 221-3843 (757) 221-3261 (fax)
email: llbutl@wm.edu

Immediate Past Chair
*
Joseph M. Cochran, Esquire
54 Carolina Circle
Sewanee, TN 37375
(931) 598-3524 (home) (434) 249-3868 (cell)
cochrjm0@sewanee.edu

Judicial Liaison
The Honorable Rodham Tulloss Delk, Jr.
Suffolk Circuit Court
P.O. Box 1814
Suffolk, VA 23439-1814
(757) 514-4804 (757) 514-4815 (fax)
email: rdelk@courts.state.va.us

VSB Liaison
Dolly C. Shaffner
Special Projects Administrative Assistant
Virginia State Bar
707 East Main Street
Suite 1500
Richmond, VA 23219-2800
(804) 775-0518 (804) 775-0501 (fax)
email: shaffner@vsb.org

VBA Real Estate Council Chair
*C. Grice McMullan, Jr., Esquire
Thompson & McMullan, P.C.
100 Shockhoe Slip
3rd Floor
Richmond, VA 23219-4140
(804) 698-6203 (804) 780-1813 (fax)
email: cgmcmullan@t-mlaw.com

Virginia CLE Liaison
Nancy Kern, Esquire
Virginia C.L.E.
105 Whitewood Road
Charlottesville, VA 22901
(800) 223-2167 ext. 145 (434) 984-0311 (fax)
email: nkern@vacle.org

*

Indicates former Chair of the Section
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AREA REPRESENTATIVES
Central Region
Steven W. Blaine, Esquire
LeClairRyan, P.C.
P.O. Box 2017
123 Main Street
8th Floor
Charlottesville, VA 22902-2017
(434) 971-7771 (434) 296-0905 (fax)
email: sblaine@leclairryan.com

Richard B. "Rick" Chess, Esquire
Chess Law Firm
9211 Forest Hill Ave.
Suite 201
Richmond, VA 23235
(804) 241-9999 (cell) (866)596-9908 (fax)
email: rick@chesslawfirm.com

Kay M. Creasman, Esquire
Associate Counsel
Old Republic National Title Insurance Company
1245 Mall Drive
Richmond, VA 23235
(804) 897-5499 (804) 475-1765 (cell)
(804) 897-9679 (fax)
email: kcreasman@oldrepublictitle.com

*Douglass W. Dewing, Esquire
Lawyers Title, Commonwealth Land Title,
Chicago Title, and Ticor Title
Virginia National Business Unit
830 E. Main St., Suite 1600
Richmond, VA 23219
(800) 552-2442 (toll free) (804) 521-5743 (direct)
(804) 521-5756 (fax)
email: Douglass.Dewing@fnf.com

Lisa M. Graziano, Esquire
Republic Title Services
409 Park Street
Charlottesville, VA 22902
(434) 979-1136 (434) 979-0580 (fax)
email: lgraziano@republictitle.biz

Manus E. Holmes, Esquire
First American Title Insurance Corporation
Three James Center
1051 E. Cary Street
Suite 1111
Richmond, VA 23218
(804) 698-5400 (804) 698-5403 (fax)
email: mholmes@firstam.com

*

Neil S. Kessler, Esquire
Troutman & Sanders, L.L.P.
P.O. Box 1122
Richmond, VA 23218-1122
(804) 697-1450 (804) 698-6002 (fax)
email: neil.kessler@troutmansanders.com

*Larry J. McElwain, Esquire
Parker, McElwain & Jacobs, P.C.
2340 Commonwealth Drive
Charlottesville, VA 22906
(434) 973-3331 (434) 973-9393 (fax)
email: lmcelwain@pmjlawfirm.com

*C. Grice McMullan, Jr., Esquire
Thompson & McMullan, P.C.
100 Shockhoe Slip
3rd Floor
Richmond, VA 23219-4140
(804) 698-6203 (804) 780-1813 (fax)
email: cgmcmullan@t-mlaw.com

*Joseph W. (“Rick”) Richmond, Jr., Esquire
Richmond & Fishburne
214 East High Street
Charlottesville, VA 22902
(434) 977-8590 (434) 296-9861 (fax)
email: jwr@richfish.com

Vol. XXXI, No. 1

87

November 2010

the FEE SIMPLE

*

Louis J. Rogers, Esquire
CEO
Rogers Realty Advisors, L.L.C.
4121 Cox Road
Suite 107
Glen Allen, VA 23060
(804) 290-7900 (804) 290-0086 (fax)
email: lrogers@rogersna.com

Susan H. Siegfried, Esquire
5701 Sandstone Ridge Terrace
Midlothian, VA 23112
(804) 739-8853
email: shs5701@comcast.net

John W. Steele, Esquire
Hirschler & Fleischer
Federal Reserve Bank Building
701 East Byrd Street
Richmond, VA 23219
or
P. O. Box 500
Richmond, VA 23218-0500
(804) 771-9565 (804) 644-0957 (fax)
email: jsteele@hf-law.com

Albert W. Thweatt, II, Esquire
The Law Offices of Albert W. Thweat, II, P.C.
106 North Eighth Street
Suite 1
Richmond, VA 23219
(804) 644-1964 (804) 644-1770 (fax)
email: athweatt@thweattlaw.com

J. Page Williams, Esquire
Feil, Pettit & Williams, P.L.C.
P.O. Box 2057
530 East Main Street
Charlottesville, VA 22902-2057
(434) 979-1400 (434) 977-5109 (fax)
email: jpw@fpwlaw.com

Stephen B. Wood, Esquire
Bierman, Geesing & Ward, L.L.C.
81200 Three Chopt Road
Room 240
Richmond, VA 23229-4833
(804) 282-0463 (804) 282-0541 (fax)
email: Stephen.Wood@bgw-llc.com
Northern Region

Dianne Boyle, Esquire
Chicago Title Insurance Company
1129 20th Street, N.W.
Suite 300
Washington, DC 20036
(202) 263-4745 (202) 955-5769 (fax)
email: boyled@ctt.com

Todd E. Condron
Leggett, Simon, Freemyers & Lyon, P.L.C.
100 East Street, SE
Vienna, VA 22180
(703) 537-0800 (888) 448-3556 fax
email: tcondron@ekkotitle.com

Lawrence A. Daughtrey, Esquire
Kelly, Mayne & Daughtrey
10605 Judicial Drive
Suite A-3
Fairfax, VA 22030
(703) 273-1950 (703) 359-5198 (fax)
email: ldaught@aol.com

Dorothea W. Dickerman, Esquire
McGuire Woods, L.L.P.
1750 Tysons Boulevard
Suite 1800
McLean, VA 22102-3892
(703) 712-5000 (703) 712-5242 (fax)
email: ddickerman@mcguirewoods.com
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James P. Downey, Esquire
Downey and Mayhugh, P.C.
82 Main Street
Warrenton, VA 20186
(540) 347-2424 (540) 349-1705 (fax)
email: jd@jdgmlaw.com

Russell S. Drazin
Jackson & Campbell, P.C.
1120 Twentieth Street, N.W.
South Tower
Washington, DC 20036-3437
(202) 457-1690 (direct) (202) 457-1600 (main)
(202) 457-1678 (fax)
Email: rdrazin@jackscamp.com

*

John David Epperly, Esquire
Fidelity National Title Insurance Company
10300 Eaton Place
Suite 270
Fairfax, VA 22030
(703) 279-1701 or (888) 465-0406 (ext. 701)
(703) 691-2258 (fax)
email: jepperly@fnf.com

Craig C. Erdmann, Esquire
Office of General Counsel
U.S. Department of Housing and Urban Development
451 Seventh St., S.W.
Room 9262
Washington, DC 20410
(202) 402-5136 (202) 708-5689 (fax)
email: craig.c.erdmann@hud.gov

Mark W. Graybeal, Esquire
PesnerפKawamotoפConway, P.L.C.
7926 Jones Branch Drive
Suite 930
McLean, VA 22102-3303
(703) 506-9440 (703) 506-0929 (fax)
email: mgraybeal@pkc-law.com

*

Susan M. Pesner, Esquire
PesnerפKawamotoפConway, P.L.C.
7926 Jones Branch Drive
Suite 930
McLean, VA 22102-3303
(703) 506-9440 (703) 506-0929 (fax)
email: spesner@pkc-law.com

Jordan M. Samuel, Esquire
Asmar, Schor & McKenna, P.L.L.C.
5335 Wisconsin Avenue, N.W.
Suite 400
Washington, DC 20015
(202) 244-4264 (202) 686-3567 (fax)
email: jsamuel@asm-law.com

*

Lawrence M. Schonberger, Esquire
Sevila, Saunders, Huddleston & White, P.C.
30 North King Street
Leesburg, VA 20176
(703) 777-5700 (703) 771-4161 (fax)
email: LSchonberger@sshw.com

Pamela Heflin Sellers, Esquire
Assistant County Attorney
Spotsylvania County Attorney’s Office
P.O. Box 308
Spotsylvania, VA 22553-0308
(540) 507-7020 (540) 507-7028 (fax)
email: psellers@spotsylvania.va.us

David W. Stroh, Esquire
Assistant County Attorney for Fairfax County
Office of the County Attorney
12000 Government Center Parkway
Suite 549
Fairfax, VA 22035
(703) 324-2421(main) (703) 324-2663 (direct)
(703) 324-2665 (fax)
email: david.stroh@fairfaxcounty.gov
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Neil I. Title, Esquire
Karpoff & Title
1804 Wilson Boulevard
Suite 205
P.O. Box 990
Arlington, VA 22216
(703) 841-9600 (703) 358-9458 (fax)
email: nititle@hotmail.com

John H. Toole, Esquire
Cooley Godward, L.L.P.
One Freedom Square
Reston Town Center
11951 Freedom Drive
Reston, VA 20190-5601
(703) 456-8651 (703) 456-8100 (fax)
email: jtoole@cooley.com

Lucia Anna Trigiani, Esquire
MercerTrigiani
112 South Alfred Street
Alexandria, VA 22314
(703) 837-5000 (703) 703-837-5001 (fax)
(703) 837-5008 (direct)
(703) 835-5040 (direct fax)
email: Pia.Trigiani@MercerTrigiani.com

Eric V. Zimmerman, Esquire
Miller Zimmerman, P.L.C.
50 Catoctin Circle, NE
Suite 201
Leesburg, VA 20176
(703) 777-8850 (703) 777-8854 (fax)
email: ezimmerman@mzlaw.com

Southside Region
*

Walter R. Beales, III, Esquire
157 Madison Street
P.O. Box 239
Boydton, VA 23917
(434) 738-6180 (434) 738-0105 (fax)
email: info@bealeslaw.com

Robert E. Hawthorne, Esquire
Hawthorne & Hawthorne
P.O. Box 603
Kenbridge, VA 23944
(434) 676-3275 (434) 676-2286 (fax)
(Kenbridge Office)
(434) 696-2139 (434) 696-2537 (fax)
(Victoria Office)
email: rehawthorne@hawthorne-hawthorne.com

Robert E. Hawthorne, Jr., Esquire
Hawthorne & Hawthorne
P.O. Box 603
Kenbridge, VA 23944
(434) 676-3275 (434) 676-2286 (fax)
(Kenbridge Office)
(434) 696-2139 (434) 696-2537 (fax)
(Victoria Office)
email: rehawthornejr@hawthorne-hawthorne.com
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Tidewater Region
*

Robert C. Barclay, IV, Esquire
Cooper, Spong & Davis, P.C.
P.O. Box 1475
Portsmouth, VA 23705
(757) 397-3481 (757) 391-3159 (fax)
email: rbarclay@portslaw.com

Michael E. Barney, Esquire
Kaufman & Canoles, P.C
P.O. Box 626
Virginia Beach, VA 23451-0626
(757) 491-4040 (757) 491-4020 (fax)
email: mebarney@kaufcan.com

Kathryn Byler, Esquire
Pender & Coward, P.C.
222 Central Park Avenue
Suite 400
Virginia Beach, VA 23462-3062
(757) 490-6292 (757) 497-1914 (fax)
email: kbyler@pendercoward.com

*

Paula S. Caplinger, Esquire
Vice President, Manager & Counsel
Chicago Title Insurance Company
The Atrium Bulding
11832 Rock Landing Drive
Suite 204
Newport News, VA 23606
(757) 873-0499 (ext. 305) (757) 873-3740 (fax)
email: CaplingerP@CTT.com

Christian H. Chiles, Esquire
Williams Mullen
222 Central Park Avenue
Suite 1700
Virginia Beach, VA 23462-3035
(757) 473-5349 (757) 473-0395 (fax)
email: cchiles@williamsmullen.com

Rosalie K. Doggett, Esquire
410 North Center Drive
Suite 200
Norfolk VA 23502
(757) 217-3702 (757) 490-7403 (fax)
Email: rdoggett@siwpc.com

Brian O. Dolan, Esquire
Kaufman & Canoles, P.C.
11817 Canon Boulevard
Suite 408
Newport News, VA 23606
(757) 873-6311 (757) 873-6359 (fax)
email: bodolan@kaufcan.com

John F. Faber, Jr., Esquire
Wolcott Rivers Gates
Convergence Center IV
301 Bendix Road, Suite 500
Virginia Beach, VA 23452
(757) 497-6633 (757) 497-7267 (fax)
email: jfaber@wolriv.com

*

Ray W. King, Esquire
LeClairRyan, P.C.
999 Waterside Drive
Suite 2525
Norfolk, VA 23510
(757) 624-1454 (main) (757) 441-8929 (direct)
(757) 624-3773 (fax)
email: rking@leclairryan.com

Howard E. Gordon, Esquire
Williams Mullen
999 Waterside Drive
Suite 1700
Norfolk, VA 23510
(757) 629-0607 (757) 629-0660 (fax)
email: hgordon@williamsmullen.com
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*

Charles (Chip) E. Land, Esquire
Kaufman & Canoles, P.C.
P.O. Box 3037
Norfolk, VA 23514-3037
(757) 624-3131 (757) 624-3169 (fax)
email: celand@kaufcan.com

*

Charles M. Lollar, Esquire
Waldo & Lyle, P.C.
301 West Freemason Street
Norfolk, VA 23510
(757) 622-5812 (757) 622-5815 (fax)
email: cml@emdomain.com

*

James B. (J.B.) Lonergan, Esquire
Pender & Coward, P.C.
222 Central Park Avenue
Virginia Beach, VA 23462
(757) 490-6281 (757) 497-1914 (fax)
email: jlonerga@pendercoward.com

James Magner, Esquire
160 Brambleton Avenue
Norfolk, VA 23510
(757) 622-5000 (757) 623-9198 (fax)
email: jmagner@ruttermills.com

Jeffrey A. Maynard, Esquire
Troutman & Sanders, L.L.P.
222 Central Park Avenue
Suite 2000
Virginia Beach, VA 23462
(757) 687-7500 (757) 687-7510 (fax)
email: jeff.maynard@troutmansanders.com

Lisa M. Murphy, Esquire
LeClairRyan, P.C.
One Columbus Center
283 Constitution Drive
Suite 525
Virginia Beach, VA 23462
(757) 217-4530 (main) (757) 217-4537 (direct)
(757) 217-4599 (fax)
email: lmurphy@leclairryan.com

Cynthia A. Nahorney, Esquire
Lawyers Title Insurance Corporation
Commonwealth Land Title Insurance Company
150 West Main Street
Suite 1615
Norfolk, VA 23510
(757) 628-5902 ext. 11 (757) 625-0293 (fax)
email: cnahorney@ltic.com

Harry R. Purkey, Jr., Esquire
303 34th Street
Suite 5
Virginia Beach, VA 23451
(757) 428-6443 (757) 428-3338 (fax)
email: hpurkey@hrpjrpc.com

*

Elliot M. Schlosser, Esquire
Office of Elliot M. Schlosser Attorney at Law, P.C.
47 W. Queens Way
Hampton, VA 23669-3968
(757) 723-0545 (757) 723-2578 (fax)
email: N/A

Stephen R. Romine, Esquire
LeClairRyan, P.C.
999 Waterside Drive
Suite 2525
Norfolk, VA 23510
(757) 624-1454 (main) (757) 441-8921 (direct)
(757) 624-3773 (fax)
email: sromine@leclairryan.com
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William W. Sleeth, III, Esquire
LeClairRyan, P.C.
5388 Discovery Park Boulevard
Third Floor
Williamsburg, VA 23188
(757) 941-2821 (757) 941-2879 (fax)
email: william.sleeth@leclairryan.com

Amanda A. Smith, Esquire
703 Thimble Shoals Boulevard
Suite C-2
Newport News, VA 23606
(757) 595-5500 (757) 595-4999 (fax)
email: Amanda@aasmithlaw.com

Allen C. Tanner, Jr., Esquire
690 J. Clyde Morris Boulevard
Newport News, VA 23601
(757) 595-9000 (757) 595-2961 (fax)
email: altan688@aol.com

Philip R. Trapani, Jr. Esquire
Philip R. Trapani, Jr., P.L.C.
740 Duke Street
Suite 500A
Norfolk, VA 23510-1515
(757) 961-5525 (757) 625-4133 (fax)
email: ptrapani@prtlaw.com

*

Courtland L. Traver, Esquire
1620 Founders Hill North
Williamsburg, VA 23185
(757) 564-6177 (tel and fax)
email: ctraver@mcguirewoods.com

Susan Stringfellow Walker, Esquire
Jones & Walker, P.C.
128 South Lynnhaven Road
Suite 100
Virginia Beach, VA 23452
(757) 486-0333 (757) 340-8583 (fax)
email: swalker@jonesandwalker.com

Edward R. Waugaman, Esquire
1114 Patrick Lane
Newport News, VA 23608
757-897-6581
email: Eddieray7@verizon.net

Mark D. Williamson, Esquire
McGuire Woods, L.L.P.
World Trade Center
Suite 9000
101 W. Main Street
Norfolk, VA 23510
(757) 640-3713
(757) 640-3973 or (757) 640-3701 (fax)
email: mwilliamson@mcguirewoods.com

Valley Region
K. Wayne Glass, Esquire
Vellines, Cobbs, Goodwin & Glass
P.O. Box 235
Staunton, VA 24402-0235
(540) 885-1205 (540) 885-7599 (fax)
email: wayne@vcgg.com
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Wharton Aldhizer & Weaver, P.L.C.
125 South Augusta Street, Suite 2000
Staunton, VA 24401
(540) 213-7456 (direct) (540) 885-0199 (main)
email: Wlevin@wawlaw.com
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Mark N. Reed, Esquire
Reed & Reed, P.C.
16 S. Court St.
P.O. Box 766
Luray, VA 22835
(540) 743-5119 (540) 743-4806 (fax)
email: lawspeaker@earthlink.net

Paul J. Neal, Esquire
122 West High Street
Woodstock, VA 22664
(540) 459-4041 (540) 459-3398 (fax)
email: pjneal@pjneallaw.com

Western Region
*

Stephen C. Gregory, Esquire
1334 Morningside Drive
Charleston, WV 25314
(703) 850-1945
email: 75cavalier@gmail.com

David C. Helscher, Esquire
Osterhoudt, Prillaman, Natt, Helscher, Yost,
Maxwell & Ferguson, P.L.C.
3140 Chaparral Drive
Suite 200 C
Roanoke, VA 24018
(540) 725-8182 (540) 772-0126 (fax)
email: dhelscher@opnlaw.com

*

Charles Cooper Youell, IV, Esquire
Whitlow & Youell, P.L.C.
26 West Kirk Avenue
Roanoke, VA 24011
(540) 904-7836 (540) 684-7836 (fax)
email: cyouell@whitlowyouell.com

Michael K. Smeltzer, Esquire
Woods, Rogers & Hazlegrove, L.C.
P.O. Box 14125
Roanoke, VA 24038
(540) 983-7652 (540) 983-7711 (fax)
email: smeltzer@woodsrogers.com
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SUBCOMMITTEE CHAIRPERSONS AND OTHER SECTION CONTACTS
SUBCOMMITTEE CHAIRPERSONS
Standing Subcommittees
Fee Simple
Co-Chairs
Lynda L. Butler, Esquire
Chancellor Professor of Law
Marshall-Wythe School of Law
College of William and Mary
613 South Henry Street
Williamsburg, VA 23185
or
P.O. Box 8795
Williamsburg, VA 23187-8795
(757) 221-3843 (757) 221-3261 (fax)
email: llbutl@wm.edu

Membership
Co-Chairs
Larry J. McElwain, Esquire
Parker, McElwain & Jacobs, P.C.
2340 Commonwealth Drive
Charlottesville, VA 22906
(434) 973-3331 (434) 973-9393 (fax)
email: lmcelwain@pmjlawfirm.com
J. Philip Hart, Esquire
Genworth Financial, Inc.
Senior Real Estate Counsel
6620 West Broad Street, Building #1
Richmond, VA 23230
(804) 922-5161 (804) 662-2596 (fax)
email: philip.hart@genworth.com

Stephen C. Gregory, Esquire
1334 Morningside Drive
Charleston, WV 25314
(703) 850-1945
email: 75cavalier@gmail.com
Publication Subcommittee members

Subcommittee members:

Douglass W. Dewing, Esquire
Trevor B. Reid, Esquire
Lawrence M. Schonberger, Esquire
Courtland L. Traver, Esquire
Lucia Anna Trigiani, Esquire

Programs
Paul A. Bellegarde, Esquire
8284 Spring Leaf Court
Vienna, VA 22182
(301) 537-0627 (cell) (703) 749-8306 (fax)
email: bellslaw@aol.com
Subcommittee members: Paul A. Bellegarde, Esquire (Advanced CLE)
Richard B. Chess, Esquire
Joseph M. Cochran, Esquire
Howard E. Gordon, Esquire
Mark W. Graybeal, Esquire
J. Philip Hart, Esquire (Summer CLE)
Randy C. Howard, Esquire
Neil S. Kessler, Esquire
Larry J. McElwain, Esquire
C. Grice McMullan, Esquire
Christina E. Meier, Esquire
Paul H. Melnick, Esquire (Annual CLE)
Jean D. Mumm, Esquire
Cynthia A. Nahorney, Esquire
Stephen R. Romine, Esquire
C. Cooper Youell, IV, Esquire
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Craig C. Erdmann, Esquire
Randy C. Howard, Esquire
C. Grice McMullan, Jr., Esquire
Harry R. Purkey, Jr., Esquire
David W. Stroh, Esquire
Edward R. Waugaman, Esquire
Mark D. Williamson, Esquire
Stephen B. Wood, Esquire
Eric V. Zimmerman, Esquire

Technology
*Douglass W. Dewing, Esquire
Lawyers Title Insurance Corporation
830 E. Main St.
Suite 1600
Richmond, VA 23219
(800) 552-2442 (toll free) (804) 521-5743 (direct)
(804) 521-5756 (fax)
email: Douglass.Dewing@fnf.com
Subcommittee members:

Christian H. Chiles, Esquire
John David Epperly, Esquire
Ray W. King, Esquire
Jeffrey A. Maynard, Esquire
James M. McCauley, Esquire
Courtland L. Traver, Esquire
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Substantive Subcommittees
Creditors' Rights and Bankruptcy
F. Lewis Biggs, Esquire
Kepley Broscious & Biggs, P.L.C.
2211 Pump Road
Richmond, VA 23233
(804) 741-0400 ext. 203 (804) 740-6175 (fax)
email: flbiggs@kbbplc.com

Commercial Real Estate
William L. Nusbaum, Esquire
Williams Mullen
Dominion Tower
Suite 1700
P.O. Box 3460
Norfolk, VA 23514-3460
(757) 629-0612 (757) 629-0660 (fax)
email: wnusbaum@williamsmullen.com
Subcommittee members:

Subcommittee members:

Michael E. Barney, Esquire
Paul A. Bellegarde, Esquire
Dianne Boyle, Esquire
Richard B. Chess, Esquire
Joseph M. Cochran, Esquire
Lucy G. Davis, Esquire
James Downey, Esquire
Howard E. Gordon, Esquire
Ray W. King, Esquire
Whitney Levin, Esquire
Jean D. Mumm, Esquire
Cynthia A. Nahorney, Esquire
Stephen R. Romine, Esquire
David W. Stroh, Esquire
C. Cooper Youell, IV, Esquire
Mark D. Williamson, Esquire

Eminent Domain
Charles M. Lollar, Esquire
Waldo & Lyle, P.C.
301 West Freemason Street
Norfolk, VA 23510
(757) 622-5812 (757) 622-5815 (fax)
email: cml@emdomain.com
Subcommittee members:
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Nancy C. Auth, Esquire
Josh E. Baker, Esquire
James E. Barnett, Esquire
Douglas Baumgardner, Esquire
James C. Breeden, Esquire
Lynda L. Butler, Esquire
Christi A. Cassel, Esquire
Michael Chernau, Esquire
Stephen J. Clarke, Esquire
Charles Richard Cranwell, Esquire
Kelly L. Daniels-Sheeran, Esquire
Christianna Dougherty-Cunningham, Esquire
L. Steven Emmert, Esquire
Jerry K. Emrich, Esquire
Henry E. Howell, Esquire
Barbara Anne Hubbard, Esquire
Philip Infantino, Esquire
Thomas M. Jackson, Jr., Esquire
Brian G. Kunze, Esquire
Steven L. Micas, Esquire
Sharon E. Pandak, Esquire
Rebecca Randolph, Esquire
Mark Short, Esquire
Rhysa G. South, Esquire
Paul B. Terpak, Esquire
Joseph T. Waldo, Esquire
Scott Alan Weible, Esquire
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Christopher A. Jones, Esquire
John H. Maddock, III, Esquire
Richard C. Maxwell, Esquire
Stephen B. Wood, Esquire

Ethics
Susan M. Pesner, Esquire
PesnerפKawamotoפConway, P.L.C.
7926 Jones Branch Drive
Suite 930
McLean, VA 22102-3303
(703) 506-9440 (703) 506-0929 (fax)
email: spesner@pkc-law.com
Subcommittee members:

David B. Bullington, Esquire
Lawrence A. Daughtrey, Esquire
James M. McCauley, Esquire
Larry J. McElwain, Esquire
Cynthia A. Nahorney, Esquire
Lawrence M. Schonberger, Esquire
Lucia Anna Trigiani, Esquire
Eric V. Zimmerman, Esquire
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Land Use and Environmental
Stephen R. Romine, Esquire
LeClairRyan, P.C.
999 Waterside Drive
Suite 2525
Norfolk, VA 23510
(757) 624-1454 (main) (757) 441-8921 (direct)
(757) 624-3773 (fax)
email: sromine@leclairryan.com
Subcommittee members:

Residential Real Estate
Co-Chairs
Barbara Wright Goshorn, Esquire
203 Main Street
P.O. Box 177
Palmyra, VA 22963
(434) 589-2694 (434) 589-6262 (fax)
email: office22963@earthlink.net
Eric V. Zimmerman, Esquire
Miller Zimmerman, P.L.C.
50 Catoctin Circle, NE
Suite 201
Leesburg, VA 20176
(703) 777-8850 (703) 777-8854 (fax)
email: ezimmerman@mzlaw.com

Alan D. Albert, Esquire
Michael E. Barney, Esquire
Steven W. Blaine, Esquire
Andrew W. Carrington, Esquire
Richard B. Chess, Esquire
John M. Mercer, Esquire
R. J. Nutter, II, Esquire
Jonathan Stone, Esquire
David W. Stroh, Esquire

Subcommittee members:

David B. Bullington, Esquire
Joseph M. Cochran, Esquire
Craig C. Erdmann, Esquire
Christina E. Meier, Esquire
Paul H. Melnick, Esquire
David W. Stroh, Esquire

Title Insurance
Brian O. Dolan, Esquire
Kaufman & Canoles, P.C.
11817 Canon Boulevard
Suite 408
Newport News, VA 23606
(757) 873-6311 (757) 873-6359 (fax)
email: bodolan@kaufcan.com
Subcommittee members:

Paula S. Caplinger, Esquire
Kay Creasman, Esquire
Lisa M. Graziano, Esquire
Stephen C. Gregory, Esquire
Larry J. McElwain, Esquire
Albert W. Thweat, II, Esquire
Edward R. Waugaman, Esquire

Section Contacts
Liaison to Bar Counsel
Ray W. King, Esquire
LeClairRyan, P.C.
999 Waterside Drive
Suite 2525
Norfolk, VA 23510
(757) 624-1454 (757) 441-8929 (direct)
(757) 624-3773 (fax)
email: rking@leclairryan.com
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Virginia State Bar
Eighth & Main Building
Suite 1500
707 East Main Street
Richmond, VA 23219
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