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President’s Message
by Stephanie E. Grana

As Lawyers, We But Mirror the World

Lawyers are a unique breed. To be
a well-informed and engaged attorney, it’s not sufficient to simply be a
licensed member of the VSB. Although
it might be for other occupations,
going to the office is not enough for us.
Why not? It is important, and I would
argue essential, for each of us to be
active to succeed—both professionally
and personally. In addition to the VSB,
we have well over 100 voluntary, local,
and specialty bar associations in
Virginia to help all of us keep up to
date with recent developments in the
law. But it’s more than that. Those
associations are also your community.
Being active in various bar groups
has not only enhanced my ability
to practice, but has also facilitated
my development of referral sources
and case allies, fostered respect for
opposing counsel, and helped make
friends lasting almost 30 years. These
associations also bring issues to the
surface and promote changes in the
law. If you are not an engaged
participant, you are missing out.
We have all heard the simple but
profound saying, “Be the change you
want to see in the world.” Let me stop
here and note that as lawyers, if we
insert quotes, we follow with a citation.
It’s what we do. However, I learned that
the above quote has multiple sources
and is not a direct quote from
Mahatma Gandhi as many of us
believe. That said, Gandhi has an
inspiring quote that deserves repeating:
We but mirror the world. All
the tendencies present in the
outer world are to be found in
the world of our body. If we
could change ourselves, the tendencies in the world would also
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change. As a [person] changes
[their] own nature, so does the
attitude of the world change towards [them]. This is the divine
mystery supreme. A wonderful
thing it is and the source of our
happiness. We need not wait to
see what others do.
Some may look at my resume and
say, “She’s done it all. I can’t do all
that.” Please remember that I have
been in practice almost 30 years and
my resume did not start out that way.
Be encouraged by my path and not
discouraged. Take a moment to see
what is available in your community. Reach out to your partners and
colleagues. It might be outside your
comfort zone, but you need to take the
first step. Then, make your selection
and join … with intent. This is not a
resume booster. It is your opportunity
to grow within your practice and to
engage others. See where the group or
association takes you. And, if you don’t
like it—pivot!
For me, my first step was to join the
Metropolitan Richmond Women’s Bar
Association (MRWBA). I thought it
was female lawyers having lunch once
a month. I was sort of right but also
wrong. It was so much more than that.
The MRWBA was networking, building friendships, CLE hours, joining
committees, working on the domestic
relations pamphlet, the donation
clothes closet, the newsletter, and then,
the board and onto president years
later. Next for me was my local bar to
meet more folks in Chesterfield. After
that, it was a specialty bar for plaintiffs
and one for medical malpractice lawyers. Then, the Inn of Court to
interact with law students and judg-
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es, as well as other lawyers. You can
see the snowball effect coming. Each
group provided me with different
benefits, and I remain grateful for the
ability to participate. My advice to
you is to take the first step—whether
it is a local, specialty, or statewide bar
association.

If you would like me to speak
to your bar association, please
reach out and I would be happy
to add that to my calendar.
In order to be your VSB president, I
had to leave my comfort zone and put
my name on the ballot for a mandatory, statewide bar association. Turns
out, I’m loving it! I have the opportunity to meet new attorneys—most of
whom practice outside my specialty
areas—and to interact with the judiciary and other bar leaders. Although
still learning the ropes, I am traveling
across the Commonwealth speaking
and lending my support to a variety of
local bar associations. If you would like
me to speak to your bar association,
please reach out and I would be happy
to add that to my calendar.
I recently attended a seminar in
Chicago on behalf of the National
Conference of Bar Presidents (NCBP)
and the American Bar Association
(ABA). I attended a talk by Khadevis
Robinson, a retired middle-distance
runner and American Olympian who
is the new director of the track and
field program at TCU. Among other
things, he told us, “Life is all about the
minutes.” This resonated with me and
gave me pause.
So, I ask: How will you use your
minutes? q

www.vsb.org

Demonstrate your support for the Diversity Conference by becoming a member today.
Anyone can join, it’s free, and takes only about two minutes.

https://bit.ly/VSBDiversityConference
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Ethics Counsel
by James M. McCauley

Farewell, Stay Safe, and Be Careful:
Lasting Tips for Solo and Small Firm Lawyers
After 33 years with the Virginia
State Bar, I will retire on November
1, 2022. It has been a great honor and
privilege to serve as your ethics
counsel. Fortunately, my colleague,
Emily Hedrick, has been promoted to
ethics counsel, so I leave the
department in capable hands.
As you are well aware, on many
occasions, your clients are already
unhappy with their plight when they
contact you for assistance, particularly
if the matter is a divorce, criminal
representation, bankruptcy, or
defending a lawsuit filed by a third
party. Three areas of law practice in
which bar complaints are most often
made include criminal representation,
divorce and family law, and personal
injury. The most common type of
complaint is neglect—the failure to
attend promptly to a client matter and/
or the failure to communicate with the
client.
The best way to avoid a bar
complaint is to maintain good
relations with your clients by staying
organized:
Have good law office management
practices
Poor file maintenance, lost files,
unanswered phone calls or emails,
poor bookkeeping practices, poor
trust account recordkeeping, and
missed appointments or court dates
are problems that could turn you
into a disciplinary statistic. If your
bar organization has a risk manager
or practice management advisor, get
acquainted with them early on. Check
with your legal malpractice insurance
company to see what practice management resources they have. Online, for
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example, see “ALPS Risk Management
for Lawyers” which contains a
number of helpful tools. Consider John
J. Brandt, who offers VSB members
free, confidential advice on any topic
based on his decades of experience:
(703) 659-6567.
Your office’s basic structure should
include a system to keep track of
filing deadlines, court hearings, and
statute of limitation dates. Set up
a tickler system to remind you to
review files at regular intervals. Have
a conflict-checking system and use
it as soon as you are contacted by a
client about the possibility of employment. Do not wait until after you have
accepted a new client. Maintain a list
or database of clients you represent
or have represented and a description
of the legal matter. Have a manageable caseload so that you can allocate
sufficient time to each client’s matter
with reasonable diligence. Don’t be
averse to hiring help or outsourcing
these organizational procedures. Have
a system that responds promptly to
client’s calls and emails.
Clients often complain about the
fees they are charged. Use written fee
agreements. Use a good billing system.
Collect sufficient advanced fees to
cover the work that is to be done.
Don’t allow clients to become
delinquent in paying fees that are
owed. State in your engagement letter
that you will terminate the representation if the client fails to fulfill their
obligations.
Have good intake procedures
Resist the temptation to take on anything that walks in the door. Are you
the first lawyer this person has visited
or lawyer #3 or #4? Are the client’s
goals and objectives reasonable? Does
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the client have the financial resources
to assume the costs and expenses of
the representation? Don’t take on new
or novel matters that you are not competent to handle and do not hesitate to
refer the client to a more experienced
and capable lawyer. Don’t dabble in
areas in which you lack experience.
Disclose and obtain your client’s
consent if you intend to associate
another lawyer outside the firm to
serve as co-counsel. Have the client
acknowledge the roles/responsibility
you and your co-counsel will have
during the engagement and agree to
the division of fees and responsibility
of each. Establish the goals and objectives of the representation, what you
will do, what you will not do, and what
you expect the client to do to accomplish them. Place this in your written
fee agreement or engagement letter,
including the fees and costs for the
legal services to be provided. “Know
your client” by using due diligence
before you agree to represent them.
Handle client funds and property
with the care of a professional
fiduciary
Hold advanced fees in trust until they
have been earned. Never borrow or
use entrusted client funds for your
business or personal use. At the outset,
implement an appropriate technology
-based bookkeeping system to manage
your trust account. If you need
assistance, hire an accountant, or consult with a law practice management
advisor. You can delegate the bookkeeping responsibilities for your trust
account to support staff, but you are
responsible for supervising staff and
making sure that the account is
Ethics continued on page 48

www.vsb.org

Got an Ethics Question?
The VSB Ethics Hotline is a confidential consultation service for Virginia lawyers. Any Virginia lawyer
may seek informal ethics or unauthorized practice of law advice.

Call (804) 775-0564 or visit www.vsb.org.
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Virginia Lawyer: Digital Edition
In your member portal, you can opt out of
receiving Virginia Lawyer by mail if you
prefer to read it online.
The digital edition archives are available at
https://bit.ly/VirginiaLawyerarchive, and
contain back issues (Oct. 2011 to present).

by Arnie Glick

YOUR AD HERE
Virginia Lawyer magazine is the only publication
to reach every lawyer of the Virginia State Bar.
50,000 Bimonthly Circulation
Full Page Incentives
Free Inclusion in the Online Version of Virginia Lawyer

Letters to the Editor
Send your letter to
the editor to:
dnorman@vsb.org or
Virginia State Bar
Virginia Lawyer Magazine
1111 E Main St., Suite 700
Richmond, VA 23219-0026
Letters published in Virginia Lawyer
may be edited for length and clarity
and are subject to guidelines available
at www.vsb.org.
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service that Virginians can benefit from learning about, we can
help you reach our readers.
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Please make sure you are getting our
monthly VSB News and annual compliance
messages by adding vsbnews@vsb.org,
membership@vsb.org, and MCLE@vsb.org
to your email contacts.
And as always: Keep all of your information
current by logging on at www.vsb.org.

CALL FOR NOMINATIONS

CALL FOR NOMINATIONS

HARRY L. CARRICO
PROFESSIONALISM AWARD

WILLIAM R. RAKES

LEADERSHIP IN EDUCATION AWARD

Criteria

Criteria

◊ Demonstrates a deep commitment to the highest ideals of
professionalism in the practice of law and the administration of
justice in Virginia;
◊ Has made a singular and unique contribution to the improvement of the criminal justice system in Virginia, emphasizing
professionalism in the administration of justice;
◊ Represents dedication to excellence in the profession and
“performs with competence and ability and conducts theirself
with unquestionable integrity, with consummate fairness and
courtesy, and with an abiding sense of responsibility.”

◊ Demonstrated exceptional leadership and vision in developing
and implementing innovative concepts to improve and enhance
the state of legal education, and in enhancing relationships and
professionalism among members of the academy, the bench,
and the bar within the legal profession in Virginia.
◊ Made a significant contribution (a) to improving the state of
legal education in Virginia, both in law school and throughout a
lawyer’s career; and (b) to enhancing communication,
cooperation, and meaningful collaboration among the three
constituencies of the legal profession.

Submission of Nomination

Submission of Nomination

Please submit your nomination form at https://bit.ly/carricoaward,
describing specifically the manner in which your nominee meets
the criteria established for the award.
Nominations should be addressed to Jacqueline M. Reiner,
Chair, Criminal Law Section, and mailed to the Virginia State Bar
Office: 1111 East Main Street, Suite 700, Richmond, VA 232190026. Please be sure to include your name and the full name,
address, and phone number of the nominee. If you have questions
about the nomination process, please contact Maureen D. Stengel,
Director of Bar Services, Virginia State Bar, at (804) 775-0517 or
stengel@vsb.org.

Please submit your nomination form at https://bit.ly/rakesaward,
describing specifically the manner in which your nominee meets
the criteria established for the award.
Nominations should be addressed to Bernadette S. Peele,
Chair, Section on the Education of Lawyers, and mailed to the
Virginia State Bar: 1111 East Main Street, Suite 700, Richmond, VA
23219-0026. Please be sure to include your name and the full
name, address, and phone number of the nominee. For questions
about the nomination process, please contact VSB Education
Section Liaison Mallory J. Ralston: (804) 775-0514 or
mralston@vsb.org.

Nominations due December 2, 2022.
Nomination form at https://bit.ly/carricoaward.

Nominations due December 2, 2022.
Nomination form at https://bit.ly/rakesaward.

www.vsb.org
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The Ripple Effect:

Even Your Smallest Effort Makes an Impact
by Joanna L. Suyes

I

n speaking to attendees at Chief Justice
S. Bernard Goodwyn’s biennial Pro Bono
Summit in June, Jim Sandman, president
emeritus of Legal Services Corporation,
noted that a major problem preventing
closure of the justice gap is the existence of an
“ignorance gap.” In other words, while almost
every lawyer understands that many people
cannot afford an attorney, most lawyers don’t
realize just how many people cannot afford
one and the affect this has on our judicial
system.
The National Center for State Courts
in Williamsburg estimates that in 75
percent of all court cases, at least one
litigant is unrepresented—a percentage that does not include family law
matters. Fully 90 percent of tenants
face eviction without counsel, and
more than 80 percent of domestic
violence victims seeking protective
orders do not have a lawyer.
In 1992, the VSB created the Special
Committee on Access to Legal Services
“with the goal of improving access to the legal
system for all Virginians and for nonprofit
charitable and civic groups that serve the
public good.” Thirty years later, the Access
Committee is now a Standing Committee,
but it continues to strive toward that goal.
Much has changed in 30 years, but one thing
hasn’t: the need for lawyers to help.
Your giving can come in two main
forms: service hours and financial
contributions. Both are desperately needed, which is why we’re
celebrating the 30th Anniversary of the Access Committee
by challenging lawyers to
contribute to pro bono. The
Get to 30! Challenge seeks to
increase pro bono service by
$1 million and 300,000
hours. To meet those goals,
we’re asking lawyers to
do either 30 hours of pro
bono service or donate $30
to a Qualified Legal Service
Provider on a weekly, bi-weekly, or monthly basis between
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July 1, 2022, and March 31, 2023. Those
who complete the challenge will be publicly
recognized by the Virginia State Bar and will
be eligible for other prizes and incentives. To
participate, sign up at bit.ly/GetTo30 and get
started. We’ll help you identify opportunities
to engage and stay motivated.
For those of you in the trenches—legal aid
lawyers, public defenders, court-appointed
counsel, nonprofit attorneys serving
Virginians in need—we see you and thank
you for the enormous impact you have on
access to justice. In promoting pro bono
service and financial contributions through
this challenge, we hope to deepen your bench
and lighten your load. You are the unsung
heroes living the access to legal services
mission in your daily practice, and you define
what it means to be a lawyer servant. Thank
you for your devotion to the cause.

...in 75 percent of all
court cases, at least one
litigant is unrepresented...

www.vsb.org

Closing the Pro Bono Gap in Virginia:

Looking at the Results of Voluntary Reporting
by Joanna L. Suyes and John E. Whitfield

E

The key question
remains: how well
are we now doing
in attaining the
aspirational goal
set by Rule 6.1?
www.vsb.org

arlier this year the Legal Services
Corporation released its 2022 Justice
Gap Study1 documenting that 74
percent of low-income households across
America confronted at least one civil legal
problem last year but did not receive needed
legal help for 92 percent of those civil legal
problems. Previous studies confirm that this
justice gap exists for low-income Virginians
as well. Virginia’s 234 legal aid attorneys
assist thousands2 of low-income Virginians
each year with evictions, domestic violence,
consumer issues, and myriad other pressing
civil legal problems, yet thousands more face
serious civil legal problems each year without
the benefit of legal assistance in a legal system
designed for litigants represented by counsel.
Unless we significantly increase the number of
legal aid attorneys or fundamentally redesign
our court rules and procedures so that legal
representation is unnecessary, this Justice Gap
will continue to undermine the fairness of
our legal system and threaten the rule of law.
That’s why pro bono service is so critically
important.
Rule 6.1 of the Rules of Professional
Conduct provides that every Virginia lawyer
should render at least two percent per year of
their professional time to pro bono legal services. Assuming 2,000 hours worked per year,
this results in a goal of at least 40 hours of
pro bono legal services annually per attorney.
According to VSB membership reports, there
are 32,492 active Virginia lawyers practicing
within the Commonwealth. If each of these
attorneys met the minimum aspirational goal
established by Rule 6.1, then Virginia lawyers
would log a total of 1,299,680 hours of pro
bono legal services annually. How well are we
doing in reaching that goal?
Nearly a decade ago, the VSB’s Access
to Legal Services Committee first sought to
answer that question. We compiled data from
Virginia’s legal aid organizations’ pro bono
programs, as well as other independent pro
bono programs across the state. Recognizing that a sizeable amount of pro bono work
occurs outside of organized referral systems,
we used data from a recent ABA study of pro
bono to extrapolate and estimate the amount

of such ad hoc pro bono work. The results
of our study were published in the February
2014 issue of Virginia Lawyer, “Is there a
Pro Bono Gap in Virginia?”3 We found that
Virginia lawyers donated about 19,000 hours
of pro bono services through legal aid pro
bono programs and another 17,500 through
independent pro bono referral programs. We
extrapolated that they performed another
40,000 hours in ad hoc pro bono services. In
sum, we estimated that Virginia lawyers had provided roughly 76,000
hours of pro bono services
in 2011–2012, achieving
about 8 percent of the
aspirational goal for
pro bono work envisioned by Rule 6.1.
In 2018, the
Supreme Court
of Virginia
amended its
Rules to request
that each active
lawyer
voluntarily
report their
pro bono hours
(and/or financial
contributions
in support of pro
bono legal services)
on their annual bar
dues statement.4 This
has provided us a better
mechanism for capturing the
amount of pro bono services provided
annually by Virginia lawyers, whether it was
undertaken through an organized pro bono
program or not.
With the data provided from voluntary
pro bono reporting for 2020–2021, we have
updated our initial study of Virginia pro bono
from 2011–2012, with some encouraging
results:
• The amount of pro bono work
undertaken through legal aid programs
increased significantly, from 19,246
hours to over 24,000 hours, a 25 percent
increase!
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• O
 n the other hand, the amount of pro bono
work documented by non-legal aid pro bono
organizations declined from 17,702 to 8,824
hours, more than offsetting the increase in
pro bono work though the legal aid programs.
(This decline may be the result of a diminished
data collection and reporting capacity by some
of these organizations, rather than an actual
reduction in the level of pro bono work
generated through them.)
• 5,309 Virginia lawyers (17 percent of all active
Virginia lawyers) reported they had performed
pro bono services or made a financial
contribution to a qualifying organization
during the previous year.
• Overall, these Virginia lawyers reported
372,104 hours in pro bono services for 2020–
2021 through the new VSB voluntary pro bono
reporting program. This is more than four
times what we had estimated in our study for
2011–2012, when we estimated the total pro
bono hours at 76,000.
The voluntary pro bono reporting data
reveals significant variations in the level
of pro bono work being undertaken
among the various circuits across
Virginia. The 23rd Circuit (Roanoke/
Salem) boasts the highest per capita
reported pro bono hours in the state, at
17.4 hours per capita for all
the active attorneys in
the circuit. Other
high-performing
14
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circuits include the 10th (rural southside), with 12.7
hours per capita and the 18th (Alexandria), with
11.7 hours per capita. The circuits range from a low
of 3 hours per capita to the high of 17 hours set by
the 23rd Circuit. This means that pro bono work
varies by as much as five-fold among the circuits.
See the accompanying map depicting the circuits
in Virginia and their average pro bono hours per
attorney.
The key question remains: how well are we now
doing in attaining the aspirational goal set by Rule
6.1? The 372,104 hours reported by Virginia lawyers
across the Commonwealth constitutes 28.6 percent
of Rule 6.1’s aspirational goal, based on the VSB rolls
of active attorneys during the reporting period. This
compares favorably with the 8 percent we had
arrived at in our previous study a decade ago.
Whether it represents an actual increase in the
amount of pro bono work being undertaken, or
simply reflects better data generated by the new
voluntary pro bono reporting program, is an open
question. (Moreover, it remains an open question
as to the extent of any pro bono services still going
unreported because of the voluntary nature of the
reporting.) But based on the best data we have,
while we have made significant progress in closing
the Pro Bono Gap in Virginia, the accompanying
graph shows what a substantial gap remains between
our professional aspirations and our actual pro bono
service.
The pro bono work reported by the over 5,000
Virginia lawyers is truly impressive and laudable.
However, those attorneys represent just 17 percent
www.vsb.org
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of Virginia lawyers. The fact remains that 83 percent of Virginia lawyers
did not report any pro bono work or contributions, and as a statewide
bar we are only attaining 28.6 percent of the aspirational goal set by
Rule 6.1 of the Rules of Professional Conduct. While many in the Bar
are already doing outstanding work5, we challenge everyone to step up,
pitch in, and do your part to help close the Justice Gap. If you have been
undertaking pro bono work but have thus far declined to report it, we
encourage you to start reporting this, so that as a statewide bar we can
better document our progress in achieving our 6.1 benchmark.
For more information about how to get involved in organized pro
bono programs, contact your local legal aid program, or contact VSB
Director of Access to Legal Services Crista Gantz, who will gladly
assist you in locating pro bono opportunities in your areas of interest.
You can email Crista Gantz at cgantz@vsb.org or call her at
(804) 775-0522.
Endnotes
1 See https://justicegap.lsc.gov/.
2 27,400 cases were closed by Virginia
legal aid attorneys in 2020–2021,
according to the Legal Services
Corporation of Virginia.
3 “Is there a Pro Bono Gap in Virginia?”,
Virginia Lawyer, February 2014 issue,
pp.46-49, https://perma.cc/
RLL9-UY3N
4 On March 13, 2020, the Court
approved amendments to the
Voluntary Pro Bono Reporting Rule
—Rules of the Supreme Court of
Virginia, Part 6, Section IV, Paragraph
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22—requesting associate attorneys also
report their pro bono contributions to
the VSB on an annual basis. Pro bono
hours reported by associate members
are not included in this analysis.
5 The average number of hours
contributed by those reporting pro
bono service was 67.37 hours, 27 hours
more than the estimated goal of 40
hours per year. Among this small group
of contributors, 2,311 attorneys (44%)
reported service hours of 40 hours or
more, indicating that an even smaller,
but exemplary, group of attorneys are
exceeding their aspirational goal.

Joanna L. Suyes is a principal at Marks & Harrison
focusing her practice on social security disability law.
Suyes is dedicated to increasing access to legal services for
Virginia’s low-income residents, serving on the Board of
Directors of the Virginia Poverty Law Center and as a chair
of the VSB’s Access to Legal Services Committee and the
Virginia Trial Lawyers Association Pro Bono Committee.

John E. Whitfield has served as the executive director and
general counsel of Blue Ridge Legal Services since 1989.
Prior to becoming the executive director, he served as law
clerk, staff attorney, and supervising attorney since first
joining the organization in 1980. He was the 1998 recipient
of the Virginia State Bar’s Legal Aid Award and he was inducted as a Fellow of the Virginia Law Foundation in 2009.
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Pro Bono Contributions

by Virginia Lawyers in 2021 Bar Year

T

he following data is the average contributions
per circuit divided by the number of active
attorneys in the circuit. The services and
funding were made during the 2021–22 year as
self-reported by lawyers in their annual dues
statement.
During the year the total number of hours given
to pro bono service by active Virginia lawyers was
372,104 and the financial contributions to pro bono
efforts acrosss the circuits was $1,558,337. A map of
the 33 circuits can be found at www.courts.state.va.us.

Averaged by Circuit:
Funds

18
5
per person
3, 26
33
16
29
17, 19, 23, 25
0, 9, 13, 20
4, 12, 14, 15, 24, 31
11, 28
1, 2, 6, 7, 8, 10, 21, 22, 28, 30

$86
$66
$60
$57
$55
$47
$31–39
$22–28
$12–15
$7–8
$0–5

Virginia Free Legal Answers
PRO BONO HEROES
One group of attorneys stands out in their exemplary dedication to Virginia
Free Legal Answers (FLA) clients. They have answered at least 15 questions on
the FLA portal, earning a pin and special certificate from the VSB in recognition
of their distinguished service.
Since its launch in August of 2016, the combined • 5,451 clients served
forces of more than 200 Virginia FLA volunteers • 6,065 questions answered
have achieved great things for Virginians.
• 6,617 questions asked
Kevin Allison, Virginia Beach

David McKelvey, Roanoke

Gerald Auerbach, Arlington County

Laura McQuesten, Virginia Beach

Donald Beck, Richmond

Lee Noble, Fairfax County

Alexander Berman, Arlington County

Laura Pantazis, Stafford County

Ann Brogan, Norfolk

Dustin Paul, Virginia Beach

Samantha Brooks, Alexandria

Julia Phillips, Arlington County

Ann Callaway, Fauquier County

Rixon Rafter, Fairfax County

Elaine Cassel, Fairfax County

Nancy Reed, Page County

Richard Chidester, Giles County

Dan Rosenthal, Henrico County

Holly Clement, Fairfax County
Julie Currin, Henrico County
Kolleen Daniels, Chesapeake
Peter Davies, Lynchburg
Alastair Deans, Virginia Beach
Paul Dryer, Waynesboro
Theresa Ford, Fairfax County
Robert Freed, Richmond
Leigh Gettier, Spotsylvania County

Hours

23
33
per person
10
18
16
13
2, 17, 24, 26
6, 25
3, 19, 22, 27, 28, 30
1, 4, 15, 20, 21
9, 12
14, 31
0, 5, 7, 8, 11, 29
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Chanel Gray, Chesapeake

17 hrs
15 hrs
13 hrs
12 hrs
11 hrs
10 hrs
9 hrs
8 hrs
7 hrs
6 hrs
5 hrs
4 hrs
3 hrs

Stephen Gregory, Charleston, WV
Virginia Grigg, Richmond
Wynn Harding, Harrisonburg
Suzan Herskowitz, Winchester
Carole Hirsch, Falls Church
Meredith Jacobi, Chesapeake

Susan Ruppel, Fauquier County
Charles Samuels, Richmond
Betty Scott, Portsmouth
Ann-Lewise Shaw, Fairfax County
Lorrie Sinclair, Loudoun County
Tammy Sossei, Henrico County
Henry Su, Arlington County
Joanna Suyes, Richmond
Elizabeth Thorne, Culpeper County
Maria Timoney, Wythe
William Tucker, Charlottesville
Nichole Vanderslice, Chesterfield County
Jonathan Wallis, Campbell County
Neal Walters, Charlottesville
Nathaniel Webb, Newport News

Lisa Kaas, Fairfax County

Martin Wegbreit, Richmond

Risa Katz-Albert, Roanoke

William Wilder, Fairfax County

Andrew Levitt, Alexandria

Reiss Wilks, Richmond

Jason Livingston, Richmond

John Williams, Williamsburg

Crystal Malik, Richmond

Maxanne Witkin, Alexandria

Barbara Marmet, Fauquier County

David Zobel, Virginia Beach

Rysheda McClendon, Stafford County

Gabrielle de Courcy, Tazewell County

Interested in joining the cause? Register today at
virginia.freelegalanswers.org or contact cgantz@vsb.org.
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Pro Bono Protective Orders:

Benefitting You
by Taylor D. Brewer

A

s the Greater Richmond Bar
Foundation triage champion for
protective orders in Central Virginia, I
admit this article carries an agenda—
specifically, to encourage participation in pro
bono protective order cases. However, I truly
believe in the cause. Protective order cases
are unique and rewarding, offering numerous
unexpected benefits for pro bono attorneys.
Sharpen courtroom skills
The very first courtroom matter I handled as
a new attorney was a pro bono protective
order hearing. At the suggestion of a
colleague, I signed up to participate in the
Virginia Beach Bar Association’s project
Concerned Lawyers Advocating Spousal
Safety (CLASS). I arrived at court early on
a Friday morning and was assigned my first
client. We spoke for 30 minutes and then
the hearing began. I could not believe I was
calling witnesses all by myself—finally, I felt
like a real lawyer!
The excitement gave way as I realized I
did not know how to effectively handle direct
examination; indeed, I had never done it
before. Frustrated and a bit panicked, I asked
the court for a recess and called my colleague
for help. He counseled me to question the
respondent instead. That way, I could present
the evidence I wanted first through my own
(leading) questions. It worked! Ever since, I
call the respondent first.
This is just one of the many skills these
hearings teach (for new lawyers) and refresh
(for lawyers whose practices rarely involve
presenting evidence). Other evidentiary
issues and admissibility questions abound—
think text messages, photos, medical records,
and 911 call logs. Things really get interesting
when a public defender is there interjecting
the Fifth Amendment privilege.

Lawyers interested in taking pro bono protective order cases
can contact their local legal aid office to express interest. Email
Cris Gantz at cgantz@vsb.org if you need the contact information
for your local program. Attorneys can also volunteer through
the Project for the Empowerment of Survivors (PES), a Virginia
Sexual and Domestic Violence Action Alliance initiative that offers
survivors of violence the opportunity to connect with attorneys in
their communities. Lawyers can contact the PES to volunteer at
legal@vsdvalliance.org or (804) 377-0335 x 2127.
www.vsb.org

Foster creativity
Sometimes a protective order is not the
appropriate remedy for the client, and it is
your job to make that realization and, hopefully, identify the proper recourse. During
one case, I appeared at court ready for a
contested hearing, only to learn the client did
not want to proceed and had been reluctant
to stop the momentum of the process and
confused about how to do so. After confirming she was not at risk of harm, we talked
about her next steps and her role as a witness
in the corresponding criminal hearing. We
approached the prosecuting attorney and
together prepared the client for her testimony.
In another case, the judge ordered
opposing counsel and me to determine a way
for the respondent to appear at the parties’
shared residence to gather his belongings. My
client did not have a car or any means to leave
the property, and with the preliminary
protective order in place, the respondent
could not be physically near my client. Fortunately, opposing counsel practiced family law
and was adept at fashioning solutions to these
situations.
Create networking opportunities
Although many attorneys like protective
orders because the representation is isolated
and typically does not extend beyond the
hearing, the day of the hearing can be long.
Once while waiting for the deputy to call my
case, I met the respondent’s private (paid)
counsel. We talked for an hour, discovered
we shared many mutual acquaintances, and
Protective Orders continued on page 48

Taylor D. Brewer is a health law and medical malpractice
defense attorney at Moran Reeves Conn in Richmond. She
currently serves on the board of directors for the Virginia
Association of Defense Attorneys and the Greater
Richmond Bar Foundation and is the chair of both the
VSB’s Young Lawyers Pro Bono Committee and the
Richmond Bar Association’s Communications Committee.
She can be reached at tbrewer@moranreevesconn.com
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Turning Point:

How a New Virginia
Lawyer Became a
Pro Bono Advocate
for Incarcerated
People
by Aaron Rose

I

n 2017, after living in Virginia for
eight years, lawyer and Albemarle
County resident Camilyn K. Leone
made up her mind: she would sit for the
Virginia bar exam. Following a period
of doing consulting work and raising
two kids, she felt it was the right time to
become a Virginia lawyer.
Leone was already barred in two
states—Indiana, her home state, and
Pennsylvania, where she and her
husband Peter lived before coming to
Virginia in 2009—and she had built a
successful career in nonprofit law after
graduating law school in 1994. Leone
leveraged this expertise to land a
position as an adjunct professor at the
University of Virginia School of Law,
where she teaches a nonprofit law clinic.
However, it was while studying for
the Virginia bar exam that Leone began
to develop a new area of interest in the
law.
“I had to take the bar [exam] a few
times, but each time I went through
that process, I became more and more
interested in criminal law,” Leone said.
“I’ve had a career in nonprofit for 25
years, and I really felt like it would be
interesting to change directions.”
Studying for the bar exam served as
a turning point for Leone, launching
her into an unexpected pro bono
journey helping those who are incarcerated. Leone estimates that she does 10
hours of pro bono work a week, mostly
in post-conviction relief. Her story is a
lesson in determination, empathy, and
flexibility, as she has advocated for the
rights of an often-forgotten group of
people.

18
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fter passing the bar exam and getting
sworn into the Virginia State Bar in
December 2019, Leone set her sights on
learning as much as she could about criminal
law and where she could most be of service.
She reached out to other lawyers in the field
who could point her in the right direction.
Eventually, Leone approached Kristin Clarens,
coordinator of the Charlottesville-Albemarle
Bar Association’s (CABA) Volunteer Lawyer
Program and a Legal Aid Justice Center
employee. Clarens suggested Leone consider
post-conviction relief and support for
incarcerated people.
“The biggest need that we have now is
post-conviction relief,” Clarens said.
“Essentially trying to get people’s civil rights
restored to them after they’re released into the
community and also removing other types of
legal impediments that might be preventing
them from meeting their full potential when
they’re released.”
Clarens told Leone of an email she
received from a social worker at the Fluvanna
Correctional Center for Women about
someone who was parole eligible and was
looking for representation for her parole
appeal. Leone decided to take on the pro bono
assignment.
“She lit right up, and dove right in,”
Clarens recalled.
The woman’s name was Sharon Porter, and
she had been incarcerated for 30 years
following a first-degree murder charge in
1990 and conviction in 1993. Since Porter was
arrested before Virginia ended discretionary
parole for felonies in 1995—part of a wave of
truth in sentencing laws enacted across the
country during the 1980s and 1990s—she was
still eligible for parole. Over the years, Porter
had earned a reputation as an exemplary
incarcerated person: she had a perfect prison
record, earned every accommodation that can
be earned while incarcerated, and had
developed a career as an electrician.
“All the objective criteria for her conditional release on parole were excellent,” Leone
said. “It’s just that she had never had the
chance to be represented before, and she had
never had the chance to have someone make
those arguments on her behalf.”
When Leone agreed to take on the case in
early January 2020, she had only 30 days to
write Porter’s parole appeal. Leone argued
persuasively on behalf of Porter, noting her
perfect prison record, her willingness to take

www.vsb.org

full responsibility for her crime, and her time
already served. By the end of March, Porter
learned that her parole appeal had been
successful. She was granted conditional
release on parole and was let out of prison on
Independence Day.
“The simple fact that some lawyer is
willing to spend time, money, and effort to
help [an incarcerated person] changes the
dynamics of your whole life,” Porter said.
“Suddenly there are possibilities in front of
you—an idea like freedom, that may have
been long dead, comes back into focus.”
Since her conditional release, Porter has
become the primary caregiver for her mother,
with whom she has a very close relationship.
She is also a prolific volunteer at her
church and has become a resource for
other women coming out of
incarceration.
“She took responsibility for her
crimes, and I really believe that she has
taken those regrets and made the best of
her past to make the future better for
other people,” Leone said.
Heartened by the impact she was able to
make in Porter’s life, Leone turned her focus
to becoming a full-time trial attorney with an
emphasis in criminal defense in the months
after Porter’s successful appeal. Following the
advice of other attorneys, Leone pursued
guardian ad litem work to get to know the
juvenile system. However, just as she was
ready to take her first case, she suddenly felt
serious misgivings about this direction.
“I woke up in the middle of the night,”
Leone recalled, “and I said, ‘I don’t think I can
do this. I’m already worried about my own
kids. I don’t know that I have the emotional
fortitude to take on these cases where there is

“

The simple fact that
some lawyer is willing
to spend time, money,
and effort to help [an
incarcerated person]
changes the dynamics of
your whole life...
—Sharon Porter
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It was at this
point that Leone
sought counseling with the Virginia Judges
and Lawyers Assistance Program (VJLAP),
which provides confidential, non-disciplinary
help to lawyers, judges, law students, legal
professionals, and their family members who
are experiencing mental health issues and/or
struggling with addiction. Pandemic stress,
the frank conversations she had with Porter
about her experience, and the guardian ad
litem training had emotionally affected Leone
more than she wanted to admit.
“I wanted to change my career. I put my
family through all this change and turmoil
and suddenly I was like, ‘Wait a minute. I can’t
do this,’” Leone said. “There’s this concept of
vicarious trauma … lawyers, in particular
lawyers that handle family law and criminal
law, deal with a lot of trauma, but society
doesn’t really see us in that role.”
Through counseling and self-reflection,
Leone decided to take a step back from
pursuing guardian ad litem and trial work.
She realized, with JLAP’s help, that it was okay
if this was not the career path for her. She
could continue to make a difference doing
post-conviction relief pro bono.
Around this time, another pro bono
opportunity presented itself to Leone. Sharon
Porter contacted her to ask if she would
consider taking another parole representation
of someone who was convicted of capital
murder when they were 15 years old. As a
parent of two teenagers, Leone had a visceral
reaction to the idea of a 15-year-old being
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eligible for the death penalty.
“I wanted to learn about that,” Leone said.
“How did that happen in Virginia?”
Leone continued. “It was very interesting
to me to have the chance to look back in
Virginia’s past with regard to the death
sentence and juveniles, and see how the
political constitution of the community, from
which this client came, had an impact on their
plea agreement. And yet capital punishment
has been abolished in Virginia. So, what do
we do about all those people that may have
taken plea agreements to avoid the death
penalty?”
Leone knew from the beginning that this
parole representation would be more difficult
than Porter’s. After Leone’s first parole cycle
with her new client failed to result in conditional release, she decided to reach out for
help. In January 2022, before the spring
semester began, Leone got in touch with Kelly
Orians, assistant professor and director of the
Decarceration and Community Reentry
Clinic at UVA Law School, to see what
assistance the Decarceration Clinic—which
studies the phenomenon of mass incarceration and tries to find solutions to mass
incarceration—could provide. Orians was
very interested in Leone’s pro bono case and
offered the assistance of the clinic in writing
an appeal to the parole board.
Third-year law student Parker Kelly was
one of the two students in the clinic who
ended up working closely with Leone that
spring semester on the new parole petition.
Kelly is pursuing a career in public defense,
and his experience working on the case was
formative.
“I interned for a federal public defender’s
office but was unable to attend court or
conduct any jail visits because of the
pandemic,” Kelly recounted. “The visit I was
able to join Camilyn on was therefore the first
one I had ever been on…. It was a wonderful
opportunity to see how an accomplished
attorney handles those visits, and she also let
us lead the majority of the interview to get a
new experience. I will always remember that
first visit, and I already used some of what I
learned during my 2L summer internship.”
In working with law students, Leone’s goal
was to illustrate the impact that an attorney
can have on someone’s life—especially
someone with few rights.
“When I took the students into the prison
to meet my client, they really got a sense of
www.vsb.org
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their role as advocates and the responsibilities
that we have as attorneys representing clients,”
Leone said.
With the aid of the students and the
Decarceration Clinic, Leone believes she has
identified the reasons why the parole board
was reluctant to grant her client conditional
release on parole and has begun the process of
revamping her arguments before the next
parole hearing this November.
“We’re going to show the parole board
what [the client is] going to be doing in three
weeks out … three months, six months, in a
year,” Leone said. “So that every member of
the parole board can support the readiness of
my client’s potential for conditional release on
parole.”
Leone and the Decarceration Clinic are
also preparing to seek a pardon from the
governor on behalf of the client. The
argument for the pardon will include
additional legal and policy arguments not
featured in the parole petition.

“

We’ve got to help the
parts of society that are
most marginalized...
—Camilyn K. Leone

L

eone’s sustained efforts in supporting
incarcerated people have made her an
invaluable resource for other area lawyer
volunteers looking to do similar types of pro
bono work with CABA’s Volunteer Lawyer
Program. She is passionate about developing
other pro bono advocates in Virginia.
“[Leone] has worked with a whole bunch
of volunteers like herself who come into the
program and are referred to me,” Clarens said.
“She trains them and finds clients based on
the excellent work she’s done. She continues
to make a really big impact.”
In recognition of her work, Leone was
invited to attend the Chief Justice’s Pro Bono
Summit, an event sponsored by the Supreme
Court of Virginia for the Commonwealth’s top
pro bono advocates, this past June. The
summit was yet another turning point for
Leone.
www.vsb.org

“The fact that the Supreme Court of
Virginia and the Virginia State Bar took time
to recognize those of us who are doing pro
bono work … really made me feel validated,”
Leone said. “[It] made me feel like I am doing
enough to make a difference in Virginia.”
After years of working in nonprofit law
and doing what she calls “beautiful philanthropy”—that is, counseling art museums,
universities, hospitals, etc.—Leone has come
to see her recent post-conviction work as a
different philanthropic avenue through which
she can address a long-standing concern:
maintaining our democracy. Leone believes
that democracy is dependent on reaching out
to the marginalized in society.
“If we’re going to have a democracy …
we’ve got to help the other side of society,”
Leone argued. “We’ve got to help the parts of
society that are most marginalized, most
reviled, even. And though I did not think I
would be helping incarcerated persons as a
part of that belief, certainly incarcerated
women lack resources, and they lack access to
justice and access to the law. So, I really
believe that we’ve got to bring everyone in to
maintain our democracy.”
Certainly, Leone’s actions in service of this
belief have altered the lives of incarcerated
people for the better.
“A lawyer coming forward with an offer of
help changes everything in an inmate’s life,”
Porter emphasized. “It did mine.”

Interested in helping
incarcerated people?
The Virginia Redemption
Project recruits, trains, and
supports volunteers to assist
individuals incarcerated in
Virginia’s prisons to petition
for post-sentencing relief
and executive clemency.
For more information and
to volunteer, go to https://
www.nacdl.org/Content/
Virginia-Redemption-Project.
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Participation in the New IOLTA Rule

Facilitates Justice and Costs You Nothing
by Mark D. Braley

T

his past October, I had the pleasure
of presenting and arguing a petition
before the Supreme Court of Virginia.
The petition asked the Court to amend the
Rules of Court, specifically Part Six, Section
IV, Paragraph 20, known as the Interest on
Lawyers Trust Accounts (IOLTA) Rule.
The Legal Services Corporation of Virginia
(LSCV) funds, coordinates and oversees
the delivery of civil legal aid to the poor
in Virginia through nine local Legal Aid
programs and a statewide support center,
the Virginia Poverty Law Center. LSCV’s
programs operate out of 35 offices that serve
every city and county in Virginia. IOLTA is
an important source of funding for Legal Aid
and is remitted by banks directly to LSCV,
which has administered Virginia’s IOLTA
program since 1995.
The petition I presented requested that
the IOLTA rule be amended to change
the attorney participation from optional
to required, making Virginia the 47th
jurisdiction (46 states and Washington, D.C.)
to require attorney participation in IOLTA.
The Court posted the petition for
comment until February 8 of this year. All
of the comments received by the Court were
supportive, and the change to the Rule was
adopted effective July 1, 2022. While the Rule
was effective this July, enforcement will not
begin until July 1, 2023. Prior to this Rule,
interest money from lawyer trust accounts not
participating in the program usually was kept
by the banks.
Virginia attorneys who hold client
trust funds in non-interest-bearing trust
accounts will need to convert those accounts
to interest-bearing IOLTA accounts over
the next year. If you are one of the 5,500
attorneys or firms who already maintain
IOLTA accounts, there is nothing to do.
For those who maintain their client funds
in non-interest-bearing trust accounts, the
conversion process is simple. We have already
sent a message to all of Virginia’s approved
trust account banks to inform them of this
rule change and to expect many attorneys to
be calling them with a request to redesignate
their accounts.
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If you are one of the
5,500 attorneys or firms
who already maintain
IOLTA accounts, there is
nothing to do.
LSCV has a very brief form that you
can take to your bank to accomplish the
conversion, and, in most cases, your bank
should just redesignate the account(s) for you
at your request without the form. The form
makes it easier for LSCV to keep track and
your five minutes of effort in completing it
and giving it to your bank would be greatly
appreciated.
Since 1995, almost every state has begun
requiring attorney participation in IOLTA,
including every state that borders Virginia.
Following the approval of the new Virginia
Rule, only four states remain with voluntary
IOLTA programs. In the states that have
required attorney participation over the past
several decades, IOLTA revenue dedicated
to providing civil legal assistance to the
poor has been significantly higher than in
Virginia. Had Virginia required participation
since 1995, we conservatively estimate that
$55 million more in support of civil legal
aid would have been provided, support that
could have helped us better weather economic
downturns, such as the Great Recession of the
last decade, that forced us to reduce legal aid
staffs by 25 percent.
States that converted to an IOLTA
program requiring attorney participation
have, at a minimum, doubled their IOLTA
revenue. More than 800,000 Virginians have
incomes that fall below the poverty level and
at least half of them experience some sort
of legal issue each year. The advent of this
rule change and a potential doubling of our
IOLTA revenue means that Virginia legal aid
programs will be able to serve thousands of
low-income people whom we currently turn
www.vsb.org
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away. It means that the thousands of people
seeking assistance can get more extensive
service and not just brief phone advice. It
means that instead of only meeting 15 to
20 percent of the legal needs of low-income
Virginians, we can possibly meet 40 percent of
their needs. That difference means thousands
more people getting some justice every year.
More revenue means legal aid will be able
to assist thousands more people to remain
in their homes providing stability for their
children. It means children caught in the
whipsaw of eviction can stay in the same
school for years at a time providing better
educational and social outcomes. It means
more healthy food on their tables, more
protection for victims of abuse, and more
financial support for children. It means more
senior citizens will receive denied or delayed
public benefits, and more economically
vulnerable Virginians will have protection
from predatory lenders.
These are just a few of the benefits that
this rule change can create. Think about the
efficiencies produced in the courts when
both sides to a dispute have an attorney and
the number of self-represented litigants is
reduced. Numerous studies have shown that
there is a huge improvement in outcomes
when legal aid represents a litigant in court.
Finally, this rule change is a great example
of a private-public partnership furthering
the interests of our communities. Virginia’s
banks, which not only participate in the
IOLTA program but have supported this
rule change through their association both
at the legislature and before the Court, will
strengthen their support of Virginia’s lowincome communities. For that support, we are
very grateful.
I have written in this venue before about
the incredible benefits that the private bar’s
pro bono relationship with legal aid brings,
and about the thousands of cases the private
bar helps legal aid with every year. I have
also expressed gratitude on behalf of all
legal aid boards and staff for the charitable
contributions to legal aid from the private bar
in Virginia. In the end, the new IOLTA Rule is
a recognition and a realization of what can be
achieved through this unique public-private
partnership.
In his book Just Mercy: A Story of
Justice and Redemption, attorney Bryan
Stevenson, founder and executive director of
the Equal Justice Initiative, wrote “…the true
www.vsb.org

measure of our commitment to justice, the
character of our society, our commitment to
the rule of law, fairness, and equality cannot
be measured by how we treat the rich, the
powerful, the privileged, and the respected
among us. The true measure of our character
is how we treat the poor, the disfavored,
the accused, the incarcerated, and the
condemned.”
ALL of our citizens, regardless of their
means, are entitled to just resolution of their
civil disputes, and, thanks to Virginia’s new
IOLTA rule, we will come much closer to
achieving this goal.
If you have questions about setting up
or converting to an IOLTA account or want
information about which banks pay the best
rates and waive fees for IOLTA accounts,
please call LSCV at (804) 782-9438 and ask
for the IOLTA Coordinator. To download
an IOLTA conversion form and LSCV’s
Guidebook for Attorneys and Financial
Institutions, please visit www.LSCV.org.
See the Frequently Asked Questions about
IOLTA on page 24.

Mark Braley has been director of Legal
Services Corp of Virginia since 1992.

Had Virginia required
participation since
1995, we conservatively
estimate that $55
million more in support
of civil legal aid would
have been provided...
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Frequently Asked Questions About IOLTA
by Mark D. Braley

Q

 here do I deposit client trust funds that are
W
large enough and/or will be held for a long
enough time such that the client is entitled to
receive the interest?

A

 lient trust funds for which the client should
C
receive interest should be deposited in a separate
client trust account to earn interest for the
benefit of the individual client. The attorney must
exercise their independent judgment in assessing
whether opening a separate interest-bearing
account on behalf of a particular client will
provide income for the client after considering
the amount of interest that will be earned versus
the costs of maintaining the separate account
including the fees and charges that might be
associated with it and the administrative cost
to the lawyer or law firm. In exercising their
independent judgment in this decision, the
lawyer or law firm who deposits funds of a
client in an IOLTA account in accordance with
Paragraph 20(B) shall not be required to seek
permission from such client or to compute or
report to such client any payment to LSCV of
interest dividends by the banking institution.

Q
A
Q
A

24

 ow do lawyers who practice in a firm setting
H
comply?
 hile each lawyer is required to comply with the
W
IOLTA Rule, lawyers who practice in a firm may
meet those requirements using a shared, law firm
IOLTA account(s). Each lawyer at a firm is not
required to maintain a separate account solely for
their own clients.

used to offset service charges or handling fees
imposed on an IOLTA account. Since these
accounts contain client funds held in trust by
attorneys, any invasion of the principal or the
interest earnings of other named accounts would
be improper. Some charges and/or fees are not
assessable against the IOLTA account interest
dividends. These are fees that the lawyer or
law firm can pass on to the client, such as wire
transfers. Other fees/charges assessed by the bank
are not paid for by the IOLTA program even if
not passable to the client, such as charges for
overdrafts and insufficient fund notices.

Q

 oes the IOLTA program pay for the checks,
D
deposit slips, and other related account analysis
fees on the client trust accounts?

A

No. The only fees allowed to be deducted from
interest earnings are reasonable monthly service
charges assessed by the bank. Other fees and
charges, such as check printing charges, funds
transfers, etc., are considered ordinary business
expenses of the attorney or law firm.

Q
A

What are the tax consequences of my
participation in IOLTA?

 o I have to pay to maintain the IOLTA
D
account?
 o. It is important to know that over 90 percent
N
of IOLTA participating banks in Virginia waive
all fees on IOLTA accounts in recognition of their
charitable nature. For the very few banks that
do charge fees, LSCV covers reasonable service
charges assessed on trust accounts because
of the IOLTA program. Financial institutions
may charge reasonable handling fees for the
maintenance and remittance of IOLTA funds.
Service charges and handling fees for IOLTA
accounts are deductible solely from the interest
earned. The principal of the account cannot be
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Q
A

There are no tax consequences to the client,
attorney, or law firm. LSCV receives the interest
earned on IOLTA trust accounts as a third-party
beneficiary and is exempt from federal income
tax. The Internal Revenue Service has ruled,
with respect to the Virginia IOLTA program,
that interest earned on client trust funds that
is remitted to LSCV pursuant to a courtsanctioned interest on trust accounts program,
is not attributable as income to the attorney or
the client. Attorneys have no tax withholding or
reporting responsibilities as to the interest earned
on IOLTA accounts.
 hat do I have to do to open an IOLTA
W
account?
The attorney, law firm or title company should
complete a simple Request to Establish IOLTA
account form that can be obtained from LSCV
at LSCV.org/IOLTA and should submit the form
to the financial institution. This form instructs
the financial institution to establish an IOLTA
www.vsb.org
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account or convert an existing non-interestbearing client trust account to an IOLTA account.
A copy of this form should also be sent to LSCV
(lawrence@lscv.org) by the bank or the attorney
once the account is opened or converted. LSCV
staff is happy to assist banks, attorneys and law
firms with the completion of this form.

Q
A
Q
A
Q
A

 an I deposit law firm funds into my IOLTA
C
account to cover anticipated service charges,
fees or minimum balance requirements set by
my bank for my IOLTA account?

A

Yes. Minimum balance requirements have become
more common in recent years, and you are
complying with ethical requirements if you need
to add your own funds to the account just to cover
those balance requirements or fees imposed by
the financial institution. See Rule 1.15(a)(3)(i) of
the Virginia Rules of Professional Conduct.

Q
A

May a pooled trust account be maintained that
is not enrolled in IOLTA?

Why was the IOLTA program created?
I n authorizing this program, the Supreme Court
of Virginia was responding to the demonstrated
need for increased access to civil legal
representation by legal aid programs for the more
than 800,000 Virginians whose incomes fall below
the poverty level.
How are the IOLTA funds distributed?
 e Legal Services Corporation of Virginia
Th
distributes the funds to legal aid programs to
provide civil legal assistance to low-income
Virginians according to a funding formula that
equally distributes the funds based on the number
of poor persons in each legal aid service region in
the Commonwealth.
Are the funds in IOLTA accounts FDIC insured?
 es. The FDIC provides insurance coverage for
Y
funds in IOLTA accounts up to $250,000 per
client whose funds are held in the pooled trust
account.

Q

 an or should my real estate settlement
C
agent account or other real estate client trust
account or title company client trust accounts
participate in the IOLTA program under the
applicable regulations?

A

 es. The VSB Attorney Settlement Agent
Y
regulations only forbid the interest generated on
your real estate trust account from inuring to the
benefit of the lawyer, settlement agent, or client.
It does not forbid interest being generated on the
account that is paid to a third-party beneficiary,
i.e., the IOLTA program. If the real estate trust
account is a pooled account and currently noninterest bearing, it must be converted to an IOLTA
account.

www.vsb.org

Q

No. A lawyer or law firm engaged in the private
practice of law that receives IOLTA-eligible
client funds (those that cannot earn income for
the benefit of the individual client in excess of
the costs incurred to secure and distribute that
income to the client) must use a pooled IOLTA
account.

Q

 hen I open an IOLTA account or convert my
W
non-interest-bearing trust account, do I have
additional accounting or other administrative
responsibilities that make it more burdensome?

A

No. Maintaining an IOLTA account rather than
a non-interest-bearing trust account adds no
additional accounting or administrative burdens
to the attorney or law firm. Please call LSCV at
(804) 782-9438 with specific questions.
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Choice of Law for Tort Claims in Virginia:
A Brief History and Current Status
Graphic compiled from Adobe Stock assets by Kaylin Bowen

by Timothy J. St. George, Kathleen M. Knudsen, Scott Kelly, and David N. Anthony

C

hoice of law issues are threshold matters
that frame all the legal issues in the case,
and can often be outcome determinative.
The choice of law rubric applicable to tort
claims in Virginia, lex loci delicti, however, has
shifted over time, resulting in a lack of clarity
that has hindered the resolution of a crucial
question. This article explores that evolution
and where Virginia’s lex loci delicti doctrine
stands today.
I. Virginia’s Lex Loci Delicti Standard and
History of the Doctrine
Virginia’s lex loci delicti choice of law standard
has long applied to determine the substantive
law applicable to a plaintiff ’s tort claims when
Virginia is the forum state. The law of the place
where the wrong was committed—literally the
situs (loci) of the tort—was the general rule
for determining liability by the turn of the
century.1 The lex loci delicti concept was further
clarified by the Restatement (First) of Conflict
of Laws, published in 1934, which explained
that “[t]he place of wrong is in the state where
the last event necessary to make an actor liable
for an alleged tort takes place.”2 Yet, the First
Restatement included a note explaining that
“[w]hen a person sustains loss by fraud, the
place of wrong is where the loss is sustained,
not where fraudulent representations are
made.”3 Thus began the ambiguity in the lex
loci delicti analysis: was the lexi loci delicti
where defendant’s last action occurred (situs of
the tort) or where plaintiff felt the injury?4
Over the next several decades, the lex loci
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delicti doctrine was criticized and critiqued
due to its inflexibility and sometimes seemingly inequitable results.5 In 1971, the Restatement (Second) of Conflict of Laws
§ 145 (1971) synthesized the evolved view that
choice of law should be determined based on
the forum with “the most significant relationship to the occurrence and the parties.”
Virginia, however, has explicitly refused
to adopt this “most significant relationship”
rule. Today, only 10 states still follow lex loci
delicti.6 Virginia remains one of those 10.7 The
Supreme Court of Virginia has also explicitly
“decline[d] the invitation” to adopt the Second
Restatement’s “most significant relationship”
rule and reaffirmed the lex loci delicti
principle.8
II. Virginia Courts’ Application of the Lex
Loci Delicti Rule
Maintaining the lex loci delicti principle does
not answer the complicated question of where
exactly is the lex loci delicti. For instance, is it:
1. the place of defendant’s wrongdoing?; or
2. the place where the injury is felt?
Initially, Virginia appeared to follow the first
definition—the place where the wrongful act
took place. That principle was based on the
reasoning that, if a party would not be liable
where the allegedly wrongful action was
committed, then they should not be liable in
Virginia. To that end, multiple Virginia cases
have described lex loci delicti as the “place of
wrong.” For example:
• Diaz Vincente v. Obenauer, 736 F. Supp.
www.vsb.org
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679, 690 (E.D. Va. 1990) (“Defendants’
fraudulent acts occurred chiefly in
Virginia. Accordingly, Virginia law
controls plaintiffs’ common law fraud
claims.”).
• Jones v. R.S. Jones & Assocs., Inc., 246
Va. 3, 5 (1993) (“[I]n this case, we apply
the substantive law of Florida, the place
of the wrong, and the procedural law of
Virginia.”).
• Milton v. IIT Research Inst., 138 F.3d 519,
521 (4th Cir. 1998) (“Virginia applies the
lex loci delicti, the law of the place of the
wrong, to tort actions like this one.”).
• Dreher v. Budget Rent-A-Car Sys., Inc.,
272 Va. 390, 395 (2006) (“[I]if the Owners’ alleged liability under N.Y. Law
§ 388(1) is a matter of tort, Virginia
applies the doctrine of lex loci delicti,
meaning the law of the place of the wrong
governs all matters related to the basis of
the right of action.”).
However, and introducing uncertainty to
the choice of law calculus, Virginia courts
have also explored applying the law of the
“place of injury” or the “place of the last act
necessary for the tort to be completed.”
For example:
• Career Care Inst., Inc. v. Accrediting
Bureau of Health Educ. Sch., Inc., No.
1:08CV1186, 2009 WL 742532, at *2
(E.D. Va. Mar. 18, 2009) (Trenga, J.) (stating law of state where injury occurred
“likely applied to” plaintiff ’s tort claims
and noting defendant did not dispute
such law’s applicability because the laws
did not differ materially).
• Cockrum v. Donald J. Trump for President,
Inc., 365 F. Supp. 3d 652, 671 (E.D. Va.
2019) (4th Cir. July 5, 2019) (applying
foreign law because the tort was
“complete” when the plaintiff experienced
the injury).
• Depp v. Heard, 102 Va. Cir. 324 (2019)
(“Application of lex loci delicti, the place
of the wrong, requires the Court to
determine ‘where the last event necessary
to make an act liable for an alleged tort
takes place.’”).
Which interpretation is correct?
III. The Fourth Circuit Weighs In
At first, two Fourth Circuit decisions
appeared to hold that the law of the place of
injury, not the place where the tortious act
occurred, applied under Virginia’s choice of
www.vsb.org

law rules.
First, Lachman v. Pennsylvania Greyhound
Lines, 160 F.2d 496 (4th Cir. 1947), involved a
Greyhound bus that crashed into a telephone
pole in Maryland while traveling from New
York to Virginia. Plaintiff filed the suit in
Virginia state court and Greyhound removed
it to federal court. Applying Virginia’s choice
of law rules, the Fourth Circuit held that the
plaintiff ’s substantive rights were governed by
the law of Maryland because “it is well settled
in Virginia that liability for tort depends upon
the law of the place of injury.”
Second, Quillen v. Int’l Playtex, Inc., 789
F.2d 1041 (4th Cir. 1986), involved a suit
against a tampon manufacturer after a
plaintiff developed toxic shock syndrome.
Plaintiff purchased the tampon in Tennessee,
first experienced distress in Virginia, and was
ultimately hospitalized in Tennessee.
Although Plaintiff advocated for applying Tennessee law, which recognized strict
liability, the Fourth Circuit applied Virginia
law which did not. Applying Virginia’s lex loci
delicti rule, it determined the last event necessary for the cause of action to arise occurred
at the place of injury—when Plaintiff first
became ill in Virginia.
Nonetheless, based on a subsequent decision from the Fourth Circuit, it appears that
Quillen and Lachman went too far in stretching the lex loci delicti doctrine to the place of
injury. Without directly citing either Quillen
and Lachman, the Fourth Circuit’s later ruling
in Milton v. IIT Research Institute, 138 F.3d
519, 522 (4th Cir. 1998), clarified that the lex
loci delicti was not where the injury was felt
but where the wrong act occurred. Milton
brought a wrongful discharge action against
his former employer, IIT Research Institute, in
a Virginia court. Milton resided in Virginia,
but his termination was communicated to
him at his office in Maryland.9 Milton argued
that the lex loci delicti was Virginia because
that is where he felt the effect of his wrongful
discharge through lost income and emotional
distress.10 After canvassing Virginia law, the
Fourth Circuit rejected Milton’s argument. In
particular, the Fourth Circuit’s Milton holding
was based on an intervening decision from
the Supreme Court of Virginia—Buchanan
v. Doe, 246 Va. 67 (1993)—in which the
Supreme Court of Virginia defined a “tort” as
“any civil wrong or injury; a wrongful act.”11
Choice of Law continued on page 49
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Scam Alert:
Make Sure Those Checks Check Out
Graphic compiled from Adobe Stock assets by Kaylin Bowen

by Christopher Parke Benjamin

W

hen it comes to scams, you may tell
yourself: “I would never fall for one of
those!” Yet I have been told by a representative of a malpractice insurer that lawyers have
been taken in by the now infamous Nigerian
Prince scam. You may also be under-estimating how intricate, or in some cases how
brilliantly simple, these bank scams can be.
I suspect my firm was the intended target
of a bank fraud scheme. The plan was to
tender $265,000 for deposit in an IOLTA trust
account. Before my bank could discover the
check or wire transfer was dishonored and
voided the deposited amount, the perpetrators
of the scheme would have declared the deal
off and demanded a refund of the $265,000. I
have heard of similar fraud schemes happening in the general public; but I must admit, I
have not heard of many schemes potentially
targeting lawyer’s client trust accounts. My
firm never accepted the escrow funds, but a
hasty refund could have resulted in a significant loss. The victimized lawyer or firm in
such a scam has a cause of action for fraud
against the perpetrator of the scheme, but the
practical reality is the lost funds will probably
never be recovered. While recovery of the
funds may be uncertain at best, attorney
discipline for violating the duty to safekeep
client property per Rule 1.15 seems likely.
The Virginia State Bar has received a
number of phone calls from attorneys
concerned about fraudulent checks over the
years and some scams have triggered overdrawn trust accounts. Apparently, there are
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variations on these scams targeting funds held
by lawyers in trust. Lawyers in Virginia and
around the country appear to be targets for
these schemes. Within the legal community,
sometimes the details of these instances can
be difficult to obtain and parse because of the
realities of: attorney-client privilege, ongoing
criminal investigations, and the time-consuming, discreet process of attorney discipline.
The variation of the scam attempted on my
firm involved my firm acting as an escrow
agent for a commercial transaction. I was
contacted by a person claiming to represent a
German company who needed an American
attorney to draft a sales agreement to complete the sale of four brine preparation vats to
a Fredericksburg construction company for
$594,400. Attached to the email was a
convincing brochure detailing the different
models of brining machines. The email
address associated with the seller was a Gmail
account, which doesn’t impress, but I have
seen legitimate businesspeople use a Gmail
address. The seller’s and buyer’s names and
full addresses were provided in the messages.
No conflicts of interest arose after an initial
screening. After negotiating hourly rates and a
retainer, I was promised a signed representation agreement along with an executed letter
of intent signed by the parties.
Out of curiosity, I performed a keyword
search for the individuals and seller company
on Google and LinkedIn. I found no definitive
results, but I reserved judgement because
there are many people with the same name
www.vsb.org
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and a small firm in Germany might not show
up immediately in the results.
The next morning, I received an email
from a person representing an innocuoussounding brokerage that connected the seller
in Germany with the buyer in Fredericksburg.
The address in the header matched the
address in the body of the message. Attached
to the email was the letter of intent, seemingly
on the buyer’s letterhead, promised by the
representative of the German company, who
was copied on the email. The terms of the
letter of intent were fairly extensive and
included an inspection period, but the terms
didn’t amount to what I consider a proper
contract. I discovered among the letter’s terms
that an initial payment of $265,000 was to be
held by my firm in escrow, a detail that had
never been discussed, nor agreed with. My
suspicion was piqued, and I investigated the
domain contained in the broker’s email
address. I discovered the domain was actually
unregistered; in other words, it didn’t exist. I
suspected the email address was being
spoofed. “Spoofing” is when a tech savvy bad
actor uses technology to manipulate an email
address or caller ID to appear to be coming
from a different, legitimate source.
To my knowledge, the alleged buyer in
Fredericksburg was not represented by
counsel and I felt the need to call them. I was
informed that the signatory for the buyer, the
president of the company, had retired and was
no longer involved in the daily operations of
the business. With regard to the four brine
preparation vats they were supposedly
purchasing, they knew nothing about it. They
also didn’t know the names for either the
German corporate representative or the
broker. It was a scam.
I understand scammers have been
successful with other variations of schemes
targeting lawyers and their bank accounts. In
one case, a lawyer was contacted for a
consultation on a breach of settlement. The
lawyer received documents dating back 18
months, as well as the comprehensive
settlement agreement. He verified the
contracts, websites, and individuals, and sent
a demand letter to the company. The company
was ready to settle, admitted they had been
remiss in complying, and asked that he not
file suit. They sent a cashier’s check by FedEx a
few days letter. When the funds had “cleared,”
the lawyer transferred 70 percent of the
proceeds to the client’s account on Friday.
www.vsb.org

By Monday, he realized the cashier’s check
was a stolen check, the issuer’s bank had
dishonored it, and his IOLTA account was
severely overdrawn.

You may be under-estimating how intricate, or ...
how brilliantly simple, these bank scams can be.
The details of these schemes vary but in
all cases the scammers pretended to be both
opposing parties, plaintiff and defendant or
buyer and seller, ensuring bogus funds make
their way into a client trust account. Like I
said, brilliant in its simplicity with intricate
details to make the scam convincing.
It would appear there are two keys to the
success of these scams: lackluster client
screening and perhaps an unfamiliarity with
the check collection process. With all the
demands upon attorneys’ time, sometimes it
can be a temptation to cut corners. Client
screening might appear to be a low-risk
endeavor suitable for scrimping. An eager,
new client with funds is usually welcomed by
a law firm like a Trojan horse. In 2022, checks
(or more properly called drafts) and the check
collection process may be unfamiliar to
younger people who have used digital
payments almost exclusively. There are people
today who have little or no experience with a
checking account, except the knowledge that
the account enables their debit card. They may
see the amount of a deposited sum on an
account statement and be unaware that their
bank can retroactively void that sum days
later when the issuer’s bank dishonors the
transaction.
The loss of funds resulting from these
kinds of schemes may or may not be covered
by an errors and omissions insurance policy,
depending on the language of the policy
agreement.
A scheme targeting IOLTA trust account
funds is particularly nefarious as it has the
potential to victimize the lawyer/firm in
addition to multiple clients. Under the
language of Rule 1.15, the funds from multiple
parties can be held in the same IOLTA trust
account so long as meticulous records are
maintained as to the extent of each party’s
interest and all transactions adding or
diminishing their interest thereafter. 1
Fortunately Rule 1.15(a)(1) provides lawyers
the ability to insulate the potential loss to
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a graduate of the University of
Richmond’s School of Law. As
a student he received the CALI
Excellence For The Future Award
for the highest grade in Law Office
Management taught by adjunct
professor John Iezzi. He also served
as an articles editor on the editorial
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Stanley E. Sacks:

At 100, He’s Virginia’s Oldest Practicing Attorney
by Deirdre Norman

“What used to take half a day
of legal research to establish
precedent now takes five
minutes,”
—Stanley Sacks

Stanley Sacks (right) and his son, Andrew Sacks (left)

S

tanley Sacks celebrated his 100th birthday
in May, and he turned his MCLE hours
into the VSB on time this year, as always,
prompting the Membership Department to
notice that he is now 100 years old. Is there
another Virginia lawyer still turning in CLE
hours who was born in 1922? Well, no, there
is not.
“It’s easy to forget to do it,” he says from
his home in Norfolk. “Sometimes I wait until
the last minute to turn them in.”
Sacks attributes his long life and his good
health primarily to fortunate genetics. His
father lived into his 90s. And there was a
three-year period when Sacks’ father, Herman
Sacks (born in the late 1800s), and his son,
Andrew Sacks, were all practicing law
together at their firm, Sacks & Sacks, in
Norfolk.
Sacks’ robust voice belies his years, and his
amiable outlook could also be a window into
his longevity. “It’s important to stay interested,
challenged, and curious,” he says. “What a
wonderful world we live in with everything
we have available to us, even as lawyers.
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“What used to take half a day of legal
research to establish precedent now takes five
minutes,” he notes.
Born in May 1922 during the beginning of
the Roaring ‘20s, Sacks was nine years old
when the Great Depression began. He was 20
years old when he enlisted in the Army to
fight in World War II and was sent to the
Pacific theater. Graduating from Washington
& Lee School of Law in 1948, he joined his
father in practice immediately after, beginning
a legal career that has now spanned nine
decades.
“I practice from home now,” says Sacks,
“but I am fully aware of what is happening in
the office.”
A personal injury lawyer, Sacks says that
the practice of law has kept him “sharp
because you have an opponent, another
lawyer who is arguing against your position.”
He reads non-fiction history books to
unwind, and as for his diet, says, “I eat it all,
except fast food, though I do enjoy an
occasional hamburger.”
Though Sacks lost his beloved wife of 68
years, Carole, last year, he continues to
practice with his son and receives regular care
packages from his daughter Bette Ann of
Colorado Springs.
Of his remarkable life, Sacks says he would
not change a thing and has no regrets. His
wisdom is simple: “Stay active. Stay in good
health and your mind will follow.” q
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Noteworthy

Highlights of the Sept. 7 Special Council Meeting
At a special meeting on September 7,
2022, in Richmond, the Virginia State
Bar Council heard the following
significant reports and took the
following actions.
New VSB Executive Director
Cameron M. Rountree was unanimously
recommended to send as the candidate
for the position of VSB executive
director/chief operating officer/secretary
treasurer to the Supreme Court of
Virginia for approval. Rountree

currently is VSB deputy executive
director and has served as interim
executive director since Karen A.
Gould’s retirement. He was recommended to Council unanimously by the
12-member VSB Executive Director
Search Task Force chaired by past
president Phillip V. Anderson.
Policy on Individual Remote
Participation in Meetings and AllVirtual Meetings
Council voted unanimously to adopt a

VSB Policy on Individual Remote
Participation in Meetings and AllVirtual Meetings pursuant to Virginia
Code Section 2.2-3708.3. The policy
implementation reflects the Virginia
Freedom of Information Act as that act
applies to open meetings of public
bodies and shall apply strictly and
uniformly, without exception, to all
members of committees, subcommittees, or other entities of any public
bodies that are part of the VSB.

Justice Stephen R. McCullough to Co-Chair the
Virginia Access to Justice Commission

Oil on linen canvas, by Stephen Craighead, 2017

The Honorable Stephen R. McCullough will
succeed Chief Justice S. Bernard Goodwyn
as the Justice Co-Chair of the Virginia
Access to Justice Commission, effective
September 1, 2022, for a term of three years.
John Whitfield, Executive Director/General
Counsel of Blue Ridge Legal Services, Inc.,
serves as the co-chair of the Commission
with Justice McCullough.
The Commission promotes equal access
to justice, with a focus on the civil legal
needs of Virginians. The Commission
includes judges, lawyers, legal aid organization personnel, and social service professionals who work to improve the ability of
low-income individuals and underserved
people to obtain representation and justice

in the legal system.
Justice McCullough has volunteered on
the Commission’s Pro Bono Committee and
previously served on the Access to Justice
Commission as a Judge of the Court of
Appeals of Virginia. The Chief Justice of the
Supreme Court of Virginia designates the
Commission’s co-chairs, one of whom is
always a justice of the Supreme Court of
Virginia.
On October 19, 2022, Justice
McCullough will be the keynote speaker at
the VSB Pro Bono Conference in Virginia
Beach, which this year focusses on Economic
Justice. Lawyers interested in attending the
conference may find more information and
registration on the VSB website.

CPF Pays $127,061 in Fiscal Year 2021–22
The Virginia State Bar’s Clients’
Protection Fund (CPF) paid $127,061
for 28 claims during FY 2021-2022.
At its most recent meeting on April
22, 2022, the CPF disbursed $79,871.40
in payments to 12 former clients of eight
Virginia attorneys.
Completely funded by Virginia
lawyers, the Fund was created by the
Supreme Court of Virginia in 1976 and

www.vsb.org

reimburses people who have lost money
due to the dishonest conduct of a
Virginia lawyer. The CPF is a key aspect
of the privilege of self-regulation and
seeks to promote justice and public
confidence in the honor and integrity of
the legal profession.
For more information, please contact
Vivian R. Byrd, administrator to the
CPF, by email or at (804) 775-0572.
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VSB Disciplinary System Hosts 40th Annual
Conference

1

The 40th Annual VSB
Disciplinary Conference on
July 28 and 29 brought
together more than 120
lawyers, judges, and lay
persons working to maintain
the integrity of the legal
profession in the
Commonwealth at the
Virginia Crossings
Conference Center in Glen
Allen.
Over two days, members
of the 17 disciplinary district
committees, the Disciplinary Board, the Committee on Lawyer
Discipline (COLD), and Bar leadership worked to improve the
process that disciplines lawyers in Virginia in order to fulfill
the VSB’s first mission: protecting the public.
There was a renewed appreciation for lawyer self-governance at this year’s conference, as failed Virginia Senate Bill
561—if passed during the 2022 General Assembly Session—
would have ended self-regulation and handed the power of
lawyer discipline to the legislature.
“Self-regulation is a matter of legislative grace,” COLD
Immediate Past Chair William H. Atwill noted in remarks to
the crowd. “[Senate Bill 561 was] a jarring reminder that what
is given can be taken away.”
One major goal of the conference was to train new members of the various disciplinary district committees, who are
tasked with reviewing complaints and conducting investigations against lawyers in their districts.
“Be ready to change your mind when others present
evidence you had not considered,” Atwill advised to new
committee members.
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3
1. Bar Counsel Renu Brennan speaks to those gathered at the 40th Annual VSB
Disciplinary Conference.
2. (Left to Right) 6th District Committee Chair John Tarley Jr.; VSB President
Stephanie E. Grana; VSB Past President Kevin Martingayle; former lay member,
Lizzie Martingayle; Brennan; and 7th District Committee Chair Ryan Ruzic.
3. (Left to Right) The current and two preceding Clerks of the Disciplinary System.
Barbara Lanier served as Clerk from 1986–2017. Davida Davis took over from
Lanier in July 2017 and served as Clerk until April 2022. Joanne Fronfelter
joined the Bar in April 2022.

www.vsb.org
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Ask a Lawyer:
Why did you join the Disciplinary System?

“I’m on the Executive Board
of the Old Dominion Bar
Assocation and chair of the
Winter Meeting. Renu
Brennan did an ethics presentation and asked if anyone was interested in the
Disciplinary Committee to
reach out to her, and I did.”
—Shelia H. Holmes,
Sixth Disciplinary District
Committee member

“I’ve served in several
capacities helping my local
bar in Virginia Beach, and I
am currently the president
[of the VBBA]. I thought
that bringing my perspective would be beneficial to
the disciplinary process.”
—Edwin S. Booth,
Second Disciplinary District
(Section II) Committee
member

“When I was a young lawyer, Judge Stitt told me
that I had to become
active in the VSB and that
the best place was in the
disciplinary system. Judge
Stitt was instrumental in
my appointment to the
Standing Committee on
Legal Ethics and, from
there, to the Fifth District
Committee and the Board.
While the work is hard, it
is very rewarding.”

“Serving on the Disciplinary
Board provides an invaluable educational experience
about the ethical dilemmas
and impairment issues lawyers face every day…. We all
know there’s zero tolerance
for lawyers who lie, cheat,
or steal. But there are lots of
other not so obvious traps
out there for the unwary.”
—Thomas R. Scott Jr.,
chair of the Disciplinary Board

—Sandra L. Havrilak,
former Disciplinary Board
member

Renu M. Brennan, Bar Counsel at the VSB, was charged
with covering the latest Disciplinary System developments for
members old and new. Brennan gave an overview of nearly
every disciplinary case from the last year, which included topics
ranging from inappropriate attorney-client relationships to
failure to comply with trust accounting rules. During Fiscal
Year 2022, 3,115 complaints were received by the VSB, with
16.9 percent of those cases being formally opened.
Attendees were later paired in small groups to work through
vignettes designed to reflect situations that committee members
may be confronted with during their investigations. The
situations presented included a lawyer who disrespected a judge
in court and another lawyer who missed an appeal deadline for
a client.
The highlight of the two-day event was a keynote address by
the Hon. Stephen R. McCullough, Justice of the Supreme Court

www.vsb.org

of Virginia, who thanked those involved in upholding and
enforcing the rules of ethics governing the profession. “You’re
one of the pillars of our profession,” he said.
McCullough, a lover of history, went on to give a brief
history of the development of ethical codes and rules governing
the profession, noting that for hundreds of years there were no
such rules in existence. According to McCullough, the first
binding set of ethical rules emerged in the early years of the
20th century and “tapped into ideas of civility and
professionalism.”
Finally, McCullough encouraged experienced lawyers who
mentor young lawyers and law students to ensure that their
mentees live up to the high ideals of the profession and to
correct them when they do not meet those standards. “Those
are difficult moments, but necessary,” he said.
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Volunteers Sought for VSB Vacancies

Volunteers are needed to serve on Virginia State Bar (VSB) boards and committees. All appointments will be for the terms
specified, beginning on July 1, 2023. The following available appointments are made by the Supreme Court of Virginia:

Disciplinary Board:
4 lawyer vacancies and 1 lay member
vacancy.
Prior district committee service is
required. The Disciplinary Board will
initially review applications and refer
them to the Nominating Committee.
The Nominating Committee will then
make recommendations to the VSB
Executive Committee and Council for
consideration at their February 2023
meetings. The Council will make a
recommendation to the Supreme Court
in March 2023.
A writing sample that responds to a
disciplinary system hypothetical fact
pattern may be found at https://bit.ly/
DBwrite (Word doc will download) and
must be submitted with the application.
Appointed members may serve two
consecutive 3-year terms. An unexpired
term appointment may serve two
consecutive 3-year terms after completing the unexpired term.
In their résumé, applicants should
highlight:
• Litigation experience
• Familiarity with Part 6, Sec. IV,
Paragraph 13 of the Rules of Court

• Judicial or quasi-judicial experience
• Familiarity with Rules of Evidence
• Experience with the Disciplinary
system
For Disciplinary Board positions,
applications, along with a brief résumé
and the writing sample, must be
received by November 21, 2022,
addressed to Jay B. Myerson, Chair, VSB
Nominating Committee, Virginia State
Bar, 1111 E. Main St., Suite 700,
Richmond, VA 23219-0026, or emailed
to nominations@vsb.org.

each year. Further information on the
MMRP process can be found at Va.
Code § 8.01-581.3. The Medical
Malpractice Rules of Practice can be
found in Volume 11 of the Code and
online here.
Lawyers who are interested in
serving should submit a letter of interest
and a resume to: Cameron M. Rountree,
Executive Director, Virginia State Bar at
mmrp@vsb.org by November 7, 2022.
If you have questions, please contact
Mr. Rountree at mmrp@vsb.org.

Medical Malpractice Review Panels
(MMRPs):
3 lawyer vacancies available immediately, 20 lawyer vacancies available July
1, 2023.
To be qualified to serve on MMRPs,
a lawyer must be:
1. impartial,
2. an active in-good-standing
member of the VSB, and
3. actively practicing.
Members will serve a 3-year term
beginning immediately or on July 1,
2023. Terms are staggered with onethird of the members to be rotated off

Mandatory Continuing Legal
Education Board:
3 lawyer vacancies.
Members may serve two consecutive
3-year terms. An unexpired term
appointment may serve two consecutive
3-year terms after completing the
unexpired term.
Lawyers who are interested in
serving should submit a letter of interest
and a resume to: Cameron M. Rountree,
Executive Director, VSB at nominations@vsb.org by November 7, 2022.
If you have questions, please contact
Mr. Rountree at nominations@vsb.org.

Lonnie D. Nunley III Receives 2022 Pro Bono Award
The 2022 Lewis F. Powell Jr. Pro Bono Award
has been awarded to long-serving litigator
Lonnie “Chip” D. Nunley III of Richmond.
Nunley was selected by community nomination backed by his reported 600–1,100 hours
of annual pro bono work in the years since
the Virginia State Bar began collecting pro
bono reports.
Nunley has served as Hunton Andrew
Kurth’s Richmond pro bono chair for six
years and has led more than 60,000 pro bono
hours dedicated by Richmond lawyers under
his leadership. Of those he personally has
given more than 5,000 hours to pro bono
34
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clients over the past decade. Additionally,
Nunley has been the partner in charge of the
firm’s George H. Hettrick Church Hill pro
bono office since 2015.
Nunley is or has been a board member of
many volunteer organizations for pro bono
service, and recieved numerous awards for
his service.
Nunley will be presented with the award
on Oct. 19 during the Pro Bono Conference
reception dinner. Registration for the
Conference is open at https://bit.ly/
ProBonoCon22.
Read more at https://bit.ly/Nunley2022.
www.vsb.org
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Cameron Rountree Named VSB Executive Director
On September 8, 2022, the Supreme Court
of Virginia approved the recommendation
of the Virginia State Bar Council to appoint
Cameron M. Rountree as the executive
director and chief operating officer of the
Virginia State Bar, the administrative
agency of the Supreme Court of Virginia
responsible for the licensure of the over
50,000 lawyers of the Commonwealth.
In August, the Virginia State Bar
Executive Director Search Task Force voted
unanimously to recommend Rountree to
the VSB Council for the position. VSB
Council unanimously approved Rountree’s
recommendation at a special meeting on
September 7, and the nomination was sent
to the Court for final decision.
Rountree joined the VSB from Williams
Mullen in March 2019 as deputy executive
director and has served as the interim
executive director since Karen A. Gould

retired from the role at the end of July. At
Williams Mullen, Rountree handled a broad
range of civil matters and commercial
litigation, as well as white collar and
criminal defense.
Prior to private practice, he garnered
significant trial experience as a special
assistant U.S. Attorney for the Eastern
District of Virginia. Rountree is a former
law clerk to the Hon. Tommy E. Miller, U.S.
Magistrate Judge.
After graduation from the University of
Virginia, Rountree served as a surface
warfare officer in the United States Navy,
and he remains an active member of the
United States Navy Reserve.
Rountree received his J.D. from William
& Mary School of Law and a master’s
degree, with distinction, from the United
States Naval War College in national
security and strategic studies.

VSB Announces Retirement of Longtime Ethics
Counsel Jim McCauley
After 33 years of service, VSB Ethics Counsel James
Michael “Jim” McCauley is retiring as the head of the
Ethics Department of the Virginia State Bar.
McCauley began at the VSB in 1989 after working
in private practice as a litigator. From 1989 to 1995,
McCauley served as assistant bar counsel investigating and prosecuting attorney misconduct cases.
In 1995, he was promoted to the position of Ethics
Counsel in the Professional Regulation department,
responsible for interpreting the Rules of Professional
Conduct, writing Legal Ethics Opinions, and answering attorney inquiries on the constantly evolving
guidelines of the ethical practice of law in the
Commonwealth.
During his tenure, McCauley and his department
have answered tens of thousands of ethics questions
for Virginia lawyers and issued over 200 Legal Ethics
McCauley
Opinions for Supreme Court of Virginia ruling.
McCauley is nationally known for his leadership in
the legal ethics arena and in 2018 he was elected “Leader of the
Year” in the Virginia Lawyers Weekly Leaders in the Law
awards program.
Effective Nov. 1, 2022, Emily F. Hedrick will become Ethics
Counsel. Hedrick has served as Assistant Ethics Counsel since
2011. Prior to joining the Bar, Hedrick was a law clerk fellow at
www.vsb.org

Hedrick

the Supreme Court of Virginia’s Office of Chief Staff Attorney.
“We’re so grateful to Jim for his years of service at the VSB,
and thank him for his wisdom and integrity,” said Executive
Director Cameron Rountree. “We are equally as fortunate to
have Emily Hedrick stepping into the role of Ethics Counsel
and continuing the Bar’s long history of excellence in interpreting legal ethics in the Commonwealth.”
VOL. 71 | OCTOBER 2022 | VIRGINIA LAWYER
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YLC Wins Four ABA Awards of Achievement

Attendees of the Minority Pre-Law Conference pose with Chief Justice of the Supreme Court of Virginia S. Bernard Goodwyn, who spoke at the event.

Competing against bars across the country, the VSB Young Lawyers Conference won four Awards of Achievement from the
American Bar Association for the 2021–2022 bar year. The YLC awards include:
Newsletter: Docket Call
Editor: Rob Elliott Assistant Editor: Ashlend Moss
Single Project, Service to the Bar: YLC Bench-Bar Conference
Co-Chairs: Alicia Penn and Maricris Prendingue
Single Project, Service to the Public: Wills for Heroes
Co-Chairs: Lauren Bohdan, Amanda Rudolph, and John Morgan
Comprehensive: Minority Pre-Law Conference (Hampton Roads), Wills for Heroes, Bench-Bar Conference, Bench-Bar Dinner,
Docket Call
Minority Pre-Law Conference Co-Chairs: Amanda Newins and Maryam Atty
Bench-Bar Dinner Co-Chairs: Sarah Kathryn Stahling and Randolph Critzer, Jr.
To read more about each of these award winning projects, visit the VSB's website at https://bit.ly/YLC-ABA-22.

VCU Health, McGuire Woods, and Dominion
Energy Lawyers Receive National Pro Bono Award
VCU Health, McGuireWoods, and
Dominion Energy have been honored
with the 2022 Corporate Pro Bono
Partner Award from the Pro Bono
Institute for their Medical-Legal
Partnership (MLP) in Richmond. The
national award recognizes partnerships
between law firms, in-house legal
departments, and public interest
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organizations to help low-income
patients and families.
VCU Health doctors and social
workers are able to refer patients to
lawyers at McGuireWoods and
Dominion Energy for assistance with
legal services including unlawful
evictions, poor housing conditions, and
family law issues, including education
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and adult guardianships and wills.
Allison Held, associate general counsel
and director for the Medical Legal
Partnership at VCU Health worked to
develop the partnership in 2018.
Over 100 McGuireWoods and
Dominion Energy lawyers have
volunteered for the MLP since its
launch.
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In Memoriam
Michael Joseph Barta
March 1963–March 2021
Franklin, NC

Laura Fike Everhart
August 1957–March 2021
Norfolk

David Lee Lundy
December 1954–February 2020
Arlington

Jonathan Yates Short
March 1960–February 2022
Raleigh, NC

Patricia Ann Bennett
December 1945–June 2021
Edinburg

Peter Anthony Frey
October 1936–June 2022
Richmond

David Andrew Lynd
October 1974–October 2021
Ashburn

William K. Slate II
January 1943–June 2022
Mt. Pleasant, SC

Lawrence Keith Bou
September 1964–July 2022
Bethesda, MD

Sebastian K. D. Graber
August 1952–August 2022
Durham, NC

Joseph Francis Mauk
April 1965–September 2020
Raleigh, NC

Robert Mark Sukol
March 1951–February 2022
Springfield

Thomas Lee Brown Jr.
January 1949–December 2021
Richmond

Richard Lawrence Greenberg
January 1955–June 2021
Roanoke

Paul McDonald
June 1937–April 2022
Co. Mayo, Ireland

James Michael Sullivan
January 1955–June 2022
Charlotte, NC

Marianne Gavlak Bundren
May 1964–July 2022
Sterling

Lloyd Howard Hansen
September 1931–July 2022
Dunedin, FL

Robert Kirk Moir
May 1958–May 2022
Alexandria

Jeremy Young Taylor
August 1955–January 2022
Waynesboro

Diane Claire Carey
November 1953–June 2022
Front Royal

John T. Hazel Jr.
October 1930–March 2022
Broad Run

Paul Frederick Neils
October 1959–December 2021
Fairfax Station

Steven Mark Van Beek
November 1981–October 2021
Royal Oak, MI

Jody Lynn Castillo
October 1961–July 2022
Staunton

Robert M. Hurst
April 1933–April 2022
Long Boat Key, FL

J. Terry Parsley
August 1941–July 2022
Richmond

Martin Denis Walsh
April 1944–June 2022
Arlington

Gilbert Wilson Chichester
January 1947–February 2022
Roanoke Rapids, NC

Barry James Jefferson
July 1946–May 2022
Union Hall

Robert W. Porter
January 1940–September 2021
Winston-Salem, NC

John Arthur Coggeshall
January 1951–June 2002
Norfolk

Joseph Michael Kuznicki
October 1961–June 2020
Fairmont, WV

Donald Mack Rowe
January 1947–May 2022
Bedford

James R. Cooke
November 1942–March 2022
Arlington

Robert S. Landsman
August 1928–June 2022
Bethesda, MD

Charles M. Salle
August 1942–December 2021
Virginia Beach

Robert Ray Dively
March 1958–July 2022
Summerville, SC

Darlene Rife Langley
May 1961–May 2022
Winchester

Margarte Tuttle Schenck
November 1959–March 2022
North Chesterfield

Helen Marie Donovan
May 1962–October 2021
Dumfries

Raymond Victor Lee
August 1970–June 2022
Sterling

V. R. Shackelford III
July 1946–May 2022
Orange

Corlyss Marsha Drinkard
March 1946–August 2022
Nibley, UT

Nancy Theresa Lord
February 1952–February 2022
Albuquerque, NM

Steven Farrell Shames
July 1948–July 2022
Chesapeake

William Fisher Etherington
August 1946–August 2022
North Chesterfield

Daryll N. Love
December 1941–January 2020
Atlanta, GA

Stephen Joseph Sheehy III
October 1951–December 2021
Fairfax

www.vsb.org

In Memoriam
If you have a family
member, colleague,
or friend who was
a VSB member and
has passed away,
please email membership@vsb.org so
that we may update
their records and
include them in In
Memoriam.
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Robert B. Altizer

December 1950–September 2022

Robert Brooks “Bobby” Altizer Sr.,
passed away on September 4, 2022, after
a battle with pancreatic cancer. Altizer
served as the president of the Virginia

State Bar in 1996–97. He also served on
the Committee on Lawyer Discipline
and the Bench-Bar Relations
Committee.
Part of a family of eight generations
of Altizers in Southwest Virginia, Bobby
Altizer was born in Richlands on
December 10, 1950, the son of a
coalminer who eventually became a
commercial airline pilot. Altizer’s father
taught him that through effort one
could accomplish anything.
Altizer graduated from Virginia Tech
before receiving his law degree from the
University of Richmond School of Law.
He then returned to southwest Virginia,
working for Gillespie, Gillespie & Hart,
in Tazewell, learning from his mentors,
Harris Hart II, Carl C. Gillespie Sr., and
Carl C. Gillespie Jr. His law practice
spanned over 40 years. At the time of his

death, he was a senior partner at
Gillespie, Hart, Altizer, & Whitesell, P.C.
in Tazewell, practicing in the areas of
criminal defense, personal injury, family
law, and litigation.
In his community, Altizer worked as
the director of the Tazewell Area
Chamber of Commerce, president of the
Tazewell County Human Services
Board, president of the Virginia Tech
Athletic Fund, director of the Virginia
Tech Foundation, director and president
of Tazewell Little League Baseball, and
also as an elder at Tazewell Presbyterian
Church.
Altizer is survived by his beloved
wife, Tina, and his children and
extended family. He remained a
steadfast Hokies fan, who loved nothing
more than a Virginia Tech football
gameday.

Colin J. S. Thomas
October 1936–August 2022

Colin J. S. “Cal” Thomas Jr. passed away
August 26, 2022, at his home in
Staunton. A devoted husband, father,
grandfather, and great-grandfather,
38

Thomas was born on October 14, 1936,
and grew up in Ruxton, MD. He
graduated from the Hill School and
then received his undergraduate and law
degrees from the University of Virginia.
After marrying Susan Timberlake,
Thomas joined his father-in-law, Wayt
B. Timberlake Jr., and Richard W. Smith
in the practice of law at Timberlake,
Smith & Thomas, the law firm now
known as TimberlakeSmith. At the time
of his death, he was Of Counsel at
TimberlakeSmith.
A highly skilled and successful trial
attorney, Thomas served as president of
the Augusta County Bar Association
and the Virginia Association of Defense
Attorneys. He was very active in the
Virginia State Bar, particularly in the
Senior Lawyers Conference, and
Virginia Bar Association. He was a
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fellow of the Virginia Law Foundation,
the International Society of Barristers,
and the American College of Trial
Lawyers. For nearly 40 years, Thomas
taught at the National Institute for Trial
Advocacy and the Trial Advocacy
Institute at the University of Virginia,
which he helped found in 1988. In 1995,
he received the Justice William J.
Brennan Jr. Award given for outstanding
skills as a trial lawyer and outstanding
contributions to trial advocacy education at the University of Virginia.
Thomas had a tremendous appreciation for the Armed Forces of the United
States and was proud of the time he
served in the Marine Corps. In his
community, he served on many charitable boards over the years including the
Woodrow Wilson Presidential Library
and The Salvation Army.
www.vsb.org

The Conference of Local and Specialty Bar Assocations
Local Bar Spotlight

Southwest Virginia Bar Groups Bring Pro Bono to Law Day Events
by Bruce H. Russell II

Several local bar groups in Southwest
Virginia observed Law Day 2022 on
May 2, due to the actual day (May 1)
falling on a Sunday this year. This was
a joint project by the Russell County
Bar (founding and organizing sponsor),
Southwest Virginia Legal Aid Society
(SVLAS), Tazewell County Bar, Washington County Bar, City of Bristol Bar,
Buchanan County Bar, the 28th District
Criminal Defense Bar, the Virginia
Mountain/Valley Lawyers’ Alliance
(VMVLA), students and faculty from
the Appalachian School of Law, Marsh
Blood Services, and the Virginia Red
Cross. The 2022 Law Day theme was
“Toward a More Perfect Union: The
Constitution in Times of Change.”
Law Day presents an opportunity for
bar groups to create pro bono projects
and community outreach. It is really
energizing to the local bars and attorneys to engage with the public to the
degree we’ve been able to in both years
of observing the event in its current
format. Bringing in so many of the local
and specialty bars this time really
allowed us to maximize both our outreach and geographic footprint.
Our activities occurred in Lebanon,
Abingdon, Marion, and Tazewell. We
provided free food at the Lebanon and
Marion locations for “Service Heroes”
(police, healthcare, fire fighters, military,
etc.) and those who gave blood, as well
as t-shirts for donors. We were visited at
all four of this year’s locations by
Congressman Morgan Griffith and

Virginia State Bar President Jay
Myerson.
The Department of Veteran Services,
National Guard, People Inc., Anthem
HealthKeepers, and other groups/
organizations set up at the two sites in
Lebanon and Marion. All the locations,
including Abingdon and Tazewell, hosted blood drives and offered pro bono
legal clinics, where participating attorneys screened applicants and spoke to
them about their legal issues with help
from several participating attorneys.
The event was bigger and better
this year, building on the success of last
year’s program. In 2021, we opened
the doors of my Lebanon office on the
Saturday of Law Day itself and met
with folks from 8 am until we closed
the doors that evening at 7 pm. Members of the community came in with
issues ranging from landlord-tenant to
domestic relations to criminal problems
– you name it. We referred most folks to
Legal Aid, private attorneys, or various
authorities, but the main thing was to

get people pointed in the right direction. There are so many legal problems
that go unaddressed because, in spite of
the best efforts of the local bar groups
and Legal Aid, many members of the
community just don’t know that there
are resources to help them. Oftentimes,
this assistance can be obtained on a pro
bono or “low bono” basis.
This year, attorneys fielded calls and
in-person meetings with members of
the community in all four locations,
with varying levels of turnout. In 2023,
we’ll be in even more places, and build
on this year’s success. I’m confident we
will help more people than ever before!
Pro Bono service is so critical to
advancing the cause of justice in the
Commonwealth and beyond. So much
of what needs to be done is a battle of
awareness, and I think what we’re doing
here in far Southwest Virginia definitely
helps in that regard. Next time, with the
continuing help of this year’s sponsors
Law Day continued on page 49
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Photos:
1. 2 021–22 VSB President Jay Myerson addresses a crowd at the Lebanon location of the
2022 Southwest Virginia Law Day Free Legal Clinic, Blood Drive, and CLE.
2. (Left to Right): Southwest Virginia Legal Aid Society Outreach Director Gary Cody,
Congressman Morgan Griffith, 2021–2022 VSB President Jay Myerson, Russell County
Bar President Bruce H. Russell II at the Lebanon, Virginia, location of the 2022 Southwest
Virginia Law Day Free Legal Clinic, Blood Drive, and CLE.
3. (Left to Right) Congressman Morgan Griffith, Washington County Clerk of Court Trish
Moore, 2021–22 VSB President Jay Myerson, and Russell County Bar President Bruce H.
Russell II, Bristol Bar President Will Rasnic, Congressman Griffith’s Legislative Aide Josh
Hess, and 28th Circuit Criminal Defense Bar Secretary/Treasurer Dove Goodpaster, at the
Abingdon location of the 2022 Southwest Virginia Law Day Free Legal Clinic.
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Law Libraries

Advancing Justice for All
by Gail Warren

After holding virtual conferences for
two years, the American Association of
Law Libraries held an in-person event
for its 115th Annual Meeting in Denver
in July of this year. More than 1,400 law
librarians and legal information professionals from academic, government/
court, and private/corporate law sectors
attended the event. Themed “Advancing
Justice for All,” this meeting included no
less than 60 programs, beginning with
a keynote address delivered by Supreme
Court of California Chief Justice Tani
G. Cantil-Sakauye. Chief Justice Cantil-Sakauye’s message was both inspiring
and motivating, as she emphasized the
vital role law libraries play in advancing
access to justice by connecting judges,
lawyers, and the public with legal information—whether the information is
accessible in print, online, or both.
Noting the meeting’s theme, she stressed
the importance of bringing diverse
groups of people into conversations
about access to justice problems and
solutions, ultimately serving to strengthen
the justice system and leading to greater
access to justice for all.
Every AALL Annual Meeting offers
a range of substantive law, information
technology, and knowledge management programming. This annual meeting also included programs highlighting
opportunities for law libraries to partner
with courts and the bar on access to
justice initiatives:
All Boats Rise: Court Navigation Using
Law Libraries
An attorney and a law librarian from
Indiana shared how they collaborated to
better serve self-represented
litigants navigating the court system
in their community. With a grant from
the Evansville Bar Association, a court
navigator program was instituted to
better inform those who come to the
courthouse of the availability of legal
resources and, if civil legal assistance is
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needed, to direct people to one of the
weekly pro bono clinics conducted in
the law library.
Bringing the Law Library to the
Community: Access to Justice with
Remote Services
After COVID-19 restrictions forced
greater reliance on remote technology,
libraries and legal assistance
organizations began exploring new and
improved ways to better serve those
seeking legal information. This session
highlighted innovative projects in California, Maryland, Minnesota, New York,
Oregon, and Utah that utilized virtual
presence devices, legal kiosks, and other
virtual delivery methods to enhance
library services and to increase access to
justice in their communities.
Designing Access to Justice: User
Centered Design and Technology for
Self-Represented Litigants
In response to the ever-widening gap
between those with legal representation
and those without, innovative apps and
websites have been created to guide
self-represented litigants through the
civil legal process. Lois R. Lupica,
director of the Law and Innovation
Lab at the University of Denver Strum
College of Law, and Natalie Anne
Knowlton, with the Institute of the
Advancement of the American Legal
System (IAALS), provided an overview
of their experience developing mobile
device applications and websites. Both
panelists mentioned the importance of a
human-centered design approach to the
creation of these systems, including user
experience testing as the applications or
websites are developed, and discussed how
library staff can assist with these projects.
Research Your Rights: How Design and
Plain-Language Writing Can Increase
Accessibility to Legal Information
Sources of online legal information
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often contain dense text and technical
language. For various reasons, much
of this information is inaccessible to
the individuals and families who need
it most. This session explored different
ways law librarians and legal service
providers have used design thinking,
user-centered design, plain-language
writing, visualization, and storytelling
to increase access to justice. The three
speakers provided background about
each of these concepts and shared
examples of how these ideas have been
incorporated to improve court websites,
redesign court forms, and create engaging explainer videos.
Here in Virginia, law librarians affiliated
with the Virginia Access to Justice
Commission and the Virginia
Association of Law Libraries are actively
engaged in access to justice initiatives.
While one group is preparing a draft of
Virginia-specific online and print legal
information resources to be distributed
to public libraries across Virginia, others
are working with legal services providers
to improve court forms and explore the
creation of self-help centers. Encouraged by Chief Justice Cantil-Sakauye,
Virginia’s law libraries look forward to
continuing our “innovative partnerships” and working with courts, bar
associations, and legal services providers
to advance access to justice in Virginia. q

Gail Warren is the State Law Librarian of the
Supreme Court of Virginia. She is a member
of the Virginia State Bar Education of Lawyers
Section and Diversity Conference. Appointed
to the Virginia Access to Justice Commission
in 2013, she has held leadership positions in
the American Association of Law Libraries and
the Virginia Association of Law Libraries.
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Risk Management

Learning from Problem Clients
by Mark Bassingthwaighte

When it comes to problem clients, we
all have a story or two to share; but what
if it becomes more than that? What if
a lawyer comes to realize that they are
dealing with a problem client far more
often than once in a blue moon? It can
happen. And if it does, it’s time to stop
and look for the lessons to be learned.
Wait, how are you defining “problem
client?”
A problem client is what you end up
with when you fail to establish or fail to
maintain a productive attorneyclient relationship. Problem clients are
often described as having several of the
following characteristics. They can be:
demanding, confrontational, disrespectful, angry, unreasonable, needy, highly
emotional, entitled, vengeful, and the
list goes on. They may have unrealistic
expectations, have a personal agenda,
be difficult to stay in touch with, and are
often problem payors, at a minimum.
Taking on a client who is needy and
highly emotional does not necessarily
make that client a problem client. If you
are unable, unwilling, or simply don’t
have the skill set to productively work
with such an individual, however, don’t
be surprised if you eventually end up
with a problem client.
Are you saying problem clients are the
lawyers’ fault?
Yes and no. At the end of representing
a problem client, whether completing
the matter or withdrawing, a typical
response is to move on. But if a lawyer
does so and misses the opportunity for
learning, then yes, the problem clients
that follow are the fault of the lawyer.
On the other hand, if a lawyer takes
the time to explore the evolution of the
problem client while looking for ways to
prevent the situation from reoccurring,
then no. Sometimes, in spite of one’s
best efforts, something is missed, and
the occasional problem client ensues.
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What do I look for?
Start by reviewing your intake process.
This is where the “fail to establish”
problem arises. While most lawyers
effectively screen potential new matters,
not as many are as effective at screening
potential new clients. Understand that
relationships that start out on the wrong
foot rarely improve over time and accept
the fact that no one is able to work well
with everyone that walks through the
office door. Look for and learn to recognize when it simply isn’t a match. That’s
when you should be thinking about
saying no.

Sometimes, in spite of one’s best
efforts, something is missed, and
the occasional problem client
ensues.
Can the client afford your services?
Payment is often an issue with problem clients. Determine what the client’s
expectations of you and your staff are
in order to determine if you can meet
them. In short, it’s all about trying to get
to know who the prospective client is as
an individual and allowing some time for
your gut to weigh in as well.
Regarding the “failure to maintain”
problem, step back and ask yourself if any
of your actions during the representation
attributed to the creation of the problem client. Perhaps the client had some
legitimate emotional needs (e.g., recently
received some devastating news such as a
cancer diagnosis) and you’re not one who
relates well to highly emotional individuals. In other words, could your personal
inability to meet your client’s legitimate,
yet non-legal needs have caused the client
to become a highly volatile problem
client? Be open to identifying communication shortfalls. Take any lessons you
can from this experience and use it to
improve your skills in successfully managing future attorney-client relationships.

Why take the time?
Even one problem client typically
demands a disproportionate amount
of time and can come at a cost to the
amount of remaining time available to
other clients. Problem clients are
unpleasant to interact with, difficult to
satisfy, and often are collection problems. Problem clients are also more
likely to file a malpractice suit or a
disciplinary complaint. These are high
stress, low reward relationships. One
effective way to reduce stress is to do
all you can to avoid taking on problem
clients.
Don’t be afraid to take time to look for
lessons when an attorney-client
relationship doesn’t play out as expected.
Asking: “What can I learn from this?”
can prevent future stress and future
problem clients.
As I see it, learning from the problems we find ourselves in is the only way
to avoid making the same mistake over
and over. q

Mark Bassingthwaighte is a risk manager
with ALPS, an attorney’s professional liability
insurance carrier. In his 24-year tenure with
the company, Bassingthwaighte has conducted
more than 1200 law firm risk management
assessment visits, presented more than 400
continuing legal education seminars throughout the United States, and written extensively
on risk management, ethics, and technology.
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Wellness

Your Work Always Has Meaning
by Janet Van Cuyk

There are many undisputed factors
about our profession: the hours are long,
it is stressful, it is difficult to disconnect
from work, there is limited work-life
balance, and our well-being is often
negatively impacted by all of this. 1 So,
knowing that this is our baseline, where
should we go next?
Learning from lawyers who are
satisfied in their practice and not looking for an occupational change is a great
place to start. A recent study found that
job stability and performing meaningful
work were the two most important
reasons employees continue to stay in
their positions.2 These findings extend
to the legal profession.3
Having job stability makes a lot of
sense given that any sort of uncertainty
has a greater drain on wellness over even
the worst news.4 We like to know that
our next paycheck is on the horizon.
The exploring whether you are performing meaningful work can be much
more nuanced. Is the work meaningful
only if you are defending truth and justice? Probably not. Is it meaningful only
when you get kudos from your employer
and others around you? When you have
a measured social impact? When you
are 100 percent successful in representing your client’s interests? Hopefully not.
If we measure our occupational
meaning only through outcomes and
end results, we will spend a long time

waiting for limited gratification. Even
under the “speedy trial” requirement or
when on the “rocket docket,” the wheels
of justice do not churn instant results.
And then, the impact is fleeting—soon
it will be time to lay the groundwork for
the appeal or the next case.
Maybe you are making a measured
impact on something that is important.
Maybe you work in an environment that
frequently recognizes your contributions. Maybe you do win all your cases
outright. If so, let me know how you do
it (seriously). But chances are, though
your work may include some of these
practice aspects, it probably doesn’t have
all of them, all the time.
When we approach meaningful work
from a different perspective, we will
most likely be more satisfied with our
jobs. Every day we have the privilege to
practice as an attorney or use our legal
skillsets (practical and personal). Simply
put, the application of these very unique
skills (that we often take for granted)
can have a meaningful impact on our
community in significant ways.
Maybe you have the “values conflict”
mentioned in the The Occupational Risks
in the Practice of Law report.5 You may
be in a practice area that is not tied to
your core values, beliefs, and sense of
purpose. Your job may not be a great fit
for you, but there may not be a viable
alternative at this time. Yet, it is entirely

possible to perform meaningful work
in a practice area or environment that is
not personally meaningful to you.
The perception of worthwhile work
is specific to each individual. Look at the
skills you are building and the people
with whom you work. Are you learning
skills that will help you in the future or
working with colleagues who support
you and you want to support? As lawyers we can find meaning through pro
bono opportunities. We get to find the
meaning in our work in whatever ways
we choose.
We get the opportunity to do our
jobs daily and occasionally we get
tangible rewards. The rest of the time,
we are not waiting for meaning; we are
living it. q
Wellness continued on page 50

Janet Van Cuyk is a lawyer and social worker
and assistant director of the Virginia Judges and
Lawyers Assistance Program. She has worked
directly with adolescents and adults with mental
health concerns and other stressors in a variety
of settings and, in a legal capacity, in a law firm
and in state government.

VJLAP Adds New Staff Member
Sarah Warner has joined the Virginia Judge and
Lawyer Assistance Program which provides
confidential, non-disciplinary help to lawyers,
judges, law students, bar applicants, and other
members of the legal community who are experiencing personal or professional impairment as a
result of substance abuse or mental health issues
Prior to moving to Virginia in 2014, Warner
resided in Southern California. She has since had
both administrative and clinical roles at both
outpatient and inpatient counseling organizations.
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Prior to joining JLAP, Warner worked in the
addictions’ treatment field at The Farley Center in
Williamsburg, helping to treat addiction and other
co-morbidities in the professionals’ program,
including depression, anxiety, PTSD, and other
mental health issues.
Warner received her undergraduate degree in
Psychology from the University of California,
Riverside, and her Master of Science degree in
Clinical and Counseling Psychology from
California Baptist University. q

Warner
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Access to Legal Services

Pro Bono Is Local:
Tips for Making Your Bar’s Pro Bono Program Successful
by M. Bryan Slaughter and Kristin Clarens

The Charlottesville-Albemarle Bar
Association (CABA) launched a
strategic planning process in 2017 to
improve our members’ pro bono
endeavors. In 2019, after financial
support from local stakeholders1 and a
generous grant from the Virginia Law
Foundation, CABA launched the program we conceived during this process.
During its three years of operation, our
program has seen successes and faced
challenges. We have learned a tremendous amount as we have matured and
share the elements we see as critical to a
successful pro bono program below.
An energetic pro bono culture
CABA attorneys were enthusiastic from
the start, and their energy and support
helped develop an early culture of pro
bono that built momentum for our
program. Local bar leaders took leadership roles and set shining examples of
commitment to community service. We
held happy hours, CLEs, and volunteer
opportunities in our six months of
operation prior to the pandemic. But
once COVID canceled our in-person
activities and people’s lives became
stressed in new ways, it became difficult
to maintain this energy level and equally
difficult to recruit new attorneys.
Consequently, our coordinator,
Kristin Clarens, began managing
projects and recruiting attorneys
directly. We maintained our momentum
and our high level of service with this
tweaked approach.
Perhaps the greatest lesson we have
learned is that nothing takes the place
of interpersonal relationships and the
connectivity that comes from a strong
local network of committed attorneys. If
we personally ask an attorney to take a
case—particularly a case that relates to
that attorney’s interests or passions—the
chances of placement are very high. This
success rate has allowed us to continue
www.vsb.org

to serve our community during
exceptionally challenging times.
Flexibility
Our program looks differently than we
initially contemplated. We modeled
our program after the Harrisonburg/
Rockingham Bar Association’s pro
bono program, which is one of the most
successful in the country and uses a
team model to take referrals from the
local legal aid provider. This model
got less traction in our area, however,
potentially due to the pandemic and
the immense need for assistance in
unanticipated areas. While we still place
legal aid referrals, we realized we could
provide unmet community assistance
and meaningful volunteer opportunities
by launching projects as unanticipated
needs arose, such as pandemic-related
legal issues and Afghan evacuee immigration support. This communityresponsive pro bono program reinvigorated our attorneys, provided a lifeline
for vulnerable community members,
and increased the visibility of our
program.
Vetting cases
Potential pro bono clients’ cases run the
gamut on many levels. Some matters—
and some potential recoveries—are
more significant and more appealing
for pro bono attorneys. In addition,
some clients’ life circumstances make
it challenging to develop and maintain
relationships with pro bono attorneys,
particularly in this virtual era. Pairing a
new volunteer with a client whose case
is too complicated or whose ability to
maintain contact is tenuous is a surefire
way to lose that volunteer in the future.
Our coordinator spends a significant
amount of time evaluating the merits
of potential projects and cases and
determining which clients are good fits.
Our vetting system isn’t perfect, but

more often than not our volunteers have
meaningful experiences and our clients
receive excellent support.
Building capacity and providing support
CABA attorneys have shown their
commitment to providing community
support in a variety of non-traditional
areas but are often understandably hesitant to practice where they lack experience and/or mentorship. Our pro bono
program continues to expand the types
of training it offers and works to find
seasoned professionals to provide advice
and guidance when possible. Mentorship continues to challenge our program, since our local legal aid attorneys
are stretched beyond their capacity, but
we continue to innovate ways to provide
the support that our attorneys need.
Our program continues to evolve as
we settle into the new normal of hybrid
workplaces and shifting community
Local continued on page 50

M. Bryan Slaughter is a partner with
MichieHamlett in Charlottesville. He is
chair of the Pro Bono Committee of the
Virginia Supreme Court’s Access to Justice
Commission and Chair of CABA’s Volunteer
Lawyer Program.

Kristin Clarens has been coordinator of the
CABA’s Volunteer Lawyer Program since
2019. Prior to that, she spent 13 years practicing international law in Washington D.C.
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Technology and the Future Practice of Law

Copy Cop:
Police Employ Technology to Investigate Cases – Do You?
by Andrew W. Grindrod

If you’re not reading Fourth Amendment cases, you may be missing out on
the playbook for investigating your next
case. Today’s law enforcement community leads the way in using technology
to uncover and collect information. As
you might guess, the most advanced
police tools aren’t available to everyday
litigators. Not everyone has a Stingray
cell site simulator lying around, and I
wouldn’t use one without proper legal
authority. But civil litigators and the
criminal defense bar should study how
police employ technology to generate
useful evidence.
How Are Police Using Technology?
Police use a wide array of technological
tools. You’ve probably heard of many:
• Forensic analyses of cell phones
• Data from social media companies
• Cell site location information
• Cell tower dumps
• Geofencing
• Phone toll records
• IP address information
• Pole and security cameras
• Drones
• Facial recognition technology
• License plate readers
The list goes on and is constantly
evolving. This article does not catalog
every technology that police employ but
suggests that litigators stay abreast of
what police are doing. Here’s how you
can do that:
•  Read news articles about novel law
enforcement techniques.
•  Follow organizations that track
police use of technology, like the
Electronic Frontier Foundation
and the ACLU.
•  Peruse Fourth Amendment cases
(or news coverage about them).
It’s not necessary to become an expert
on the technology or the law. Instead,
explore what the police are doing and
find inspiration.
44

Want to Try It Too?
So, you’re not a cop or a tech geek. You
can still incorporate police-inspired
technology into your legal practice.
The most invasive police tools generally
require a warrant. But, with consent,
you can use them as well. A forensic
examination of your client’s phone can
uncover troves of data. Wouldn’t it be
helpful to have a timeline and players
list informed by more than your notes
from a meeting? A phone dump can
provide time-stamped, objective data
points showing who said what, when,
and where.
For litigants gathering information
from opposing parties, judges won’t
authorize deeply invasive search tools in
the first instance. But when parties improperly withhold information, courts
will order tech-based searches.1 In this
way, a more invasive tool can be used
—with court approval—as a backstop
when traditional discovery fails.
For technology that police can use
without a warrant, you may be able to
use it also. Always be sure to research
the law and relevant ethical rules, which
can set different standards for civilians
and lawyers than for police.
Sometimes police just gather records
generated through a third party’s use
of technology. You don’t need a license
plate reader when EZ-Pass has one.
Where police leverage private technology, think about how you can do the
same.
In other instances, you may just want
to make better use of data you’ve already
collected. Facial recognition, for example, can render overwhelming amounts
of data usable.
Wherever police employ investigative technology, civil and criminal
defense litigators should consider doing
the same.
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Uncomfortable with Implications for
the Future of Privacy?
None of this is to say what the future
should look like. Perhaps more frequent
and stringent judicial oversight should
keep police technology less invasive and
more targeted. But whatever degree of
privacy people surrender to the digital
age, prosecutors and law enforcement
should not be the only litigants using the
approved tools.
Even if you’re a skeptic, using
police-inspired technology may still
be necessary to represent your client
adequately. What’s more, it may generate
broader perspectives on these techniques. If the legal system exposed its
more powerful litigants to trash pulls2
and drug-dog searches,3 it might be
harder to see those practices as implicating no legitimate privacy interest. We
will see how those answers shake out for
pole cameras, drones, facial recognition,
and license plate readers. The future of
privacy may not be bright, but it’s worth
keeping an eye on what law enforcement
is doing to shape that future. q
Endnotes

1 S ee, e.g., Tenpenny v. Prime Now, LLC, No.
3:19cv420, 2020 WL 12894958, at *3 (M.D.
Tenn. Jan. 8, 2020) (discussing standard and
collecting cases).
2 S ee California v. Greenwood, 486 U.S. 35 (1988).
3 See Illinois v. Caballes, 543 U.S. 405 (2005).

Andrew W. Grindrod is an assistant federal
public defender for the Eastern District of
Virginia based in Norfolk. He is a graduate of
Wake Forest University and the University of
Chicago Law School. Grindrod also serves on
the VSB Special Committee on Technology
and the Future Practice of Law.
www.vsb.org
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NOTICES TO LAWYERS
Comments Sought on Conflicts Representing Children and
Parents in Personal Injury Cases
The Virginia State Bar seeks public comment on Legal Ethics
Opinion 1893, a proposed advisory on representing children
and “next friends” as plaintiffs in personal injury cases. The
proposed opinion may be inspected on the VSB website.
Any individual, business, or other entity may submit
written comments in support of or in opposition to the
proposed opinion with Cameron Rountree, executive director
of the Virginia State Bar, not later than November 1, 2022.
Comments may be submitted via email to
publiccomment@vsb.org.
https://www.vsb.org/site/news/item/LEO_1893
Supreme Court of Virginia Approves LEOs 1897 and 1898,
and amends Rule 1:5
On Monday, September 19, 2022, the Supreme Court of
Virginia approved Legal Ethics Opinions 1897 and 1898,
effective immediately.
LEO 1897 “…addresses whether a lawyer who receives an
email from opposing counsel, with the opposing party copied
in the “to” or “cc” field, violates Rule 4.2 when he replies all to
the email.”
LEO 1898 “…concludes that a lawyer may accept client
property including cryptocurrency offered as an advance
payment for the lawyer’s services, provided the lawyer’s fee is
reasonable under Rule 1.5, and this business transaction with
the client meets the requirements of Rule 1.8(a), namely, that
the transaction is fair and reasonable to the client, the
transaction and terms are fully disclosed in writing in a
manner the client understands, the client is advised of the
opportunity to consult with independent counsel, and the
client’s consent is confirmed in writing.”
The Court also approved amendments to the Rules of the
Court, Part One, Rule 1:5 regarding Counsel and Parties
Appearing Without Counsel, effective November 13, 2022.
https://www.vsb.org/site/news/item/scova-09192022
Volunteers Sought for VSB Vacancies
Volunteers are needed to serve on Virginia State Bar (VSB)
boards and committees. All appointments will be for the terms
specified, beginning on July 1, 2023.
• Disciplinary Board: 4 lawyer vacancies and 1 lay member
vacancy.
• Medical Malpractice Review Panels (MMRPs): 3 lawyer
vacancies available immediately, 20 lawyer vacancies
available July 1, 2023.
• Mandatory Continuing Legal Education Board: 3 lawyer
vacancies.
For more details see page 34.
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MCLE Deadline:
Oct. 31, 2021
The Mandatory Continuing Legal Education compliance
deadline is October 31, 2022. Go to https://member.vsb.
org/vsbportal/ to review your MCLE record. Now is the
time to apply for non-approved courses and complete your
MCLE requirement.
Reminder: Of the 12.0 CLE hours required each year, 2.0
must be in ethics or professionalism and 4.0 must be
from live, interactive programs. The live requirement has
not been waived. A list of approved teleconferences and
webcasts is available on the MCLE website at www.vsb.
org/site/members/mcle-courses. If you have any questions,
please contact the Regulatory Compliance Department at
(804) 775-0577 or MCLE@vsb.org.

Pro Bono
Conference

Economic Justice
October 19, 2022

This year the Conference is largely focusing on economic
stability for low-income clients in need of pro bono service.
The schedule will include:
Four Conference Sessions — 6 CLE Hours
VSB Access to Legal Services Committee Meeting
Awards Celebration and Dinner

Registration Opens Now

https://bit.ly/ProBono Con22
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Virginia Lawyer Register
DISCIPLINARY SUMMARIES

DISCIPLINARY BOARD

The following are summaries of disciplinary actions for
violations of the Virginia Rules of Professional Conduct (RPC)
or another of the Rules of the Supreme Court of Virginia.
Copies of disciplinary orders are available at www.vsb.org
under Disciplinary System Actions or by contacting the
Virginia State Bar Clerk’s Office at (804) 775-0539 or clerk@
vsb.org. VSB docket numbers are provided.

Nosuk Pak Kim
Newport News, VA 23606
VSB Docket No.: 22-021-125149
Effective August 5, 2022, the Virginia State Bar revoked Nosuk
Pak Kim’s privilege to practice law in the Commonwealth
based on her affidavit consenting to the revocation. By
tendering her consent to revocation at a time when a disciplinary complaint, investigation, or proceeding is pending,
Kim acknowledges that the material facts upon which the
disciplinary complaint, Investigation, or proceeding are
predicated are true.

CIRCUIT COURT
Joseph Taylor Brown
Fredericksburg, VA 22407
Circuit Court No: CL21-3866
VSB Docket No. 20-060-118813
Effective March 31, 2022, the Circuit Court of the County of
Spotsylvania issued a public reprimand with terms to Joseph
Taylor Brown for violating the professional rule governing
conflict of interest.
Dale Reese Jensen
Staunton, VA 24401
Circuit Court No.: CL21-653
VSB Docket Nos.: 20-080-118487, 21-080-121205, 21-080122456, 21-080-122790
Ordered June 23, 2022, a three-judge panel suspended, with
terms, Dale Reese Jensen’s license to practice law in the
Commonwealth of Virginia for 60 days beginning August 1,
2022, for violating professional rules that govern communication; fees; safekeeping property; safekeeping property (in effect
after March 2020); and responsibilities regarding nonlawyer
assistants.
Bradley Glenn Pollack*
Woodstock, VA 22664
Circuit Court No.: CL21001114-00
VSB Docket Nos.: 21-070-120540, 21-070-121524 and
21-070-121548
By Order entered July 1, 2022, and effective July 30, 2022, the
Circuit Court for the County of Shenandoah suspended
Bradley Glenn Pollack’s license to practice law in the
Commonwealth of Virginia for a period of six months with
terms for violating the professional rules governing safekeeping property and declining or terminating representation.
*On August 15, 2022, the Supreme Court of Virginia granted a
stay of the suspension during the pendency of the appeal, until
further order of the Court.
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Richelle Denise Moore
Fredericksburg, VA 22401
VSB Docket Nos. 22-060-123620 & 22-060-123639
Effective August 24, 2022, the Virginia State Bar Disciplinary
Board suspended Richelle Denise Moore’s license to practice
law in the Commonwealth of Virginia for three years without
terms for violating professional rules that govern communication, diligence, safekeeping property, bar admission and
disciplinary matters, and misconduct. This matter came before
the Board as an accepted Agreed Disposition pursuant to Part
6, § IV, ¶ 13-6.H of the Rules of the Supreme Court of
Virginia.
Tina Tracy Neyhart
Blacksburg, VA 24063-0196
VSB Docket No. 22-101-124323
Effective August 26, 2022, the Virginia State Bar Disciplinary
Board revoked Tina Tracy Neyhart’s license to practice law in
the Commonwealth for violating professional rules that govern
communication; safekeeping property; declining or terminating representation; and bar admission and disciplinary
matters.
Joseph Ray Pope
Glen Allen, VA 23059
VSB Docket No. 21-031-121122
Effective July 15, 2022, the Virginia State Bar Disciplinary
Board revoked Joseph Ray Pope’s license to practice law in the
Commonwealth for violating professional rules that govern
meritorious claims and contentions; candor toward the
tribunal; dealing with unrepresented persons; bar admission
and disciplinary matters; and misconduct.
Alfred Lincoln Robertson Jr.
Springfield, VA 22151
VSB Docket No. 22-042-125695
Effective August 26, 2022, the Virginia State Bar Disciplinary
Board suspended Alfred Lincoln Robertson Jr.’s license to
practice law in the Commonwealth of Virginia for 12 months
for failure to fulfill the terms imposed by the Fourth District
www.vsb.org
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Subcommittee, Section II on May 31, 2016, in VSB Docket
Nos. 15-042-101082 and 15-042-102961.
Brian Jeffrey Rosenberg
Potomac, MD 20854
VSB Docket No. 23-000-126587
By order entered and effective September 12, 2022, the
Virginia State Bar Disciplinary Board indefinitely suspended
Brian Jeffrey Rosenberg’s license to practice law in the
Commonwealth of Virginia based on his indefinite suspension
by the Court of Appeals of Maryland on August 10, 2022.
Rosenberg may apply for reinstatement after 90 days, with
proof of reinstatement in Maryland before he is admitted in
Virginia. This was an agreed disposition of misconduct
charges.

DISTRICT COMMITTEES
Janet A. Smith
Annandale, VA 22003
VSB Docket No. 22-052-123727
Effective September 6, 2022, the Fifth District, Section II
Subcommittee of the Virginia State Bar issued a public
reprimand without terms to Janet A. Smith for violating
professional rules that govern communication and bar
admission and disciplinary matters. This was an agreed
disposition of misconduct charges.
John Edward Williams
Alexandria, VA 22314
VSB Docket No. 21-041-120750
Effective July 20, 2022, the Virginia State Bar Fourth District
Subcommittee, Section I issued a public reprimand with terms
to John Edward Williams for violating professional rules that
govern diligence, communication, fees, and safekeeping
property. This was an agreed disposition of misconduct
charges.

DISCIPLINARY PROCEEDINGS
Respondent’s Name

Address of Record

Action

Effective Date

Circuit Court
Joseph Taylor Brown
Dale Reese Jensen
Bradley Glenn Pollack*

Fredericksburg, VA
Staunton, VA
Woodstock, VA

Public Reprimand
Suspension with Terms-60 days
Suspension with Terms-6 months

March 31, 2022
August 1, 2022
July 30, 2022

Disciplinary Board
Nosuk Pak Kim
Richelle Denise Moore
Tina Tracy Neyhart
Joseph Ray Pope
Alfred Lincoln Robertson, Jr.
Brian Jeffrey Rosenberg

Newport News, VA
Fredericksburg, VA
Blacksburg, VA
Glen Allen, VA
Springfield, VA
Potomac, MD

Revocation
Suspension-3 years
Revocation
Revocation
Suspension-12 months
Indefinite Suspension

August 5, 2022
August 24, 2022
August 26, 2022
July 15, 2022
August 26, 2022
September 12, 2022

District Committees
Janet A. Smith
John Edward Williams

Annandale, VA
Public Reprimand
September 6, 2022
Alexandria, VA
Public Reprimand with Terms
July 20, 2022
			
Suspension – Failure to Pay Disciplinary Costs Effective Date
Lifted
Britney Hope Maddux		
August 3, 2022				
Jason Edward Rheinstein		
August 23, 2022
Barry Ray Taylor		
July 26, 2022
Impairment Suspension
Stephen James Kaufmann

Luray, VA

August 26, 2022

Private Sanctions
3 Private Admonitions
3 Private Reprimands with Terms
*Respondent has noted an appeal with the Supreme Court of Virginia.
www.vsb.org
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Ethics continued from page 8
handled properly. Schedule a time every month to review
your bank records regularly. Be vigilant with your trust
accounts and obtain lawful authentic verifications before
funds are disbursed. Reconcile and balance your trial
balance with your bank’s monthly statements, client ledgers,
and income and disbursement journals.
Effective July 1, 2022, lawyers may not use a noninterest-bearing trust account. Lawyers must choose either
an interest-bearing trust account that pays on a pro-rated
basis to each client the interest earned on their deposit; or
open an IOLTA in which the interest earned will be paid
on a quarterly basis to the Legal Services Corporation of
Virginia.
Maintain communications with your clients.
Use SMS, automated voicemail, auto-reply to emails, and
client portals to post and receive messages. Empty and
permanently delete your deleted voicemails on your mobile
phone. Use blogs or websites to post articles and information about what your client can typically expect to happen
in their type of case. If you are not available to speak to your
clients, instruct your office staff to return calls and provide
information. Explain matters to your clients so they can
understand what is happening with their cases and are able
to make informed decisions. Communicate any settlement
communications with your client. Keep communications
with your clients strictly confidential and make sure your
staff adheres to the same confidentiality standard. While
it’s great to share the good news with your clients, be sure
to always give them bad news promptly. Be careful not to
give your clients false hope or promise to do something

Protective Orders continued from page 17
joked about his hourly rate that morning compared to mine.
This introduction may never produce paying clients for me,
but perhaps it will help connect a face with a firm for either
or both of us in the future. Plus, counsel was fun to talk to.
Involve interesting subject matters
Once I represented a client seeking a protective order
against her neighbor. The client’s child had developmental
and behavioral challenges that kept him up at night, restless
and stomping around the apartment and causing noise. The
noise bothered the neighbor, who allegedly verbally threatened my client. On the day of the hearing, the courtroom
was packed. I began a direct exam of my client (after questioning the respondent, of course), but the judge stopped
me to speak directly to the petitioner. The judge wanted to
learn about the child’s specific condition, and he asked my
client to educate the court. Following the hearing, the client
said it was a liberating and exhilarating experience advocating for her child in the presence of so many people.
48
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that is impossible to achieve. Keep your clients updated by
cc’ing the client on important communications and sharing
messages received from opposing counsel and third parties.
Bill your clients on time using invoices that itemize the work
performed and the fee charged for that service.
Do not procrastinate.
When cases get delayed, follow up with the client to develop a solution, readjust the client’s expectations, or consider
withdrawal from the representation. If the client is at fault,
i.e., not cooperating, not helping with discovery, not keeping
current on payment of fees, or not communicating, send a
warning letter to the client indicating that you will terminate
the representation unless the client remedies the problem.
Terminating the representation.
If you must terminate the representation by filing a
motion to withdraw, do not prejudice your client by revealing information that would be detrimental or embarrassing.
For example, advise the court that a conflict has arisen with
the client and that the continued representation of the client
cannot be performed in conformance with your professional
obligations. Upon termination, if requested, produce a copy
of the former client’s file promptly. Do not hold the file as
security for unpaid legal fees or expenses.
I have left you with a quick list of best practices, and I
am proud of the ethical behavior and quality of the lawyers
of the Commonwealth I have been able to serve. I wish you
continued success, and the gentle reminder that taking the
time to get your legal practice organized is never a luxury
but rather a necessity. Thank you. q

Demand humility
Most pro bono attorneys find these cases stimulating and
enjoyable. However, victims of domestic violence do not.
They are recovering from serious trauma, and they distrust
and fear the legal process. As with any matter to be decided
by judge or jury, you may gauge the likelihood of success,
but you cannot guarantee a win. The disappointment of losing is no less difficult in protective order cases than in any
other. Counseling the client on next steps while questioning
your own performance can be challenging, although it is not
insurmountable.
I believe practicing law is a privilege that comes with an
obligation to give back. Pro bono protective orders are a
great way to do so. If you’re in Central Virginia, the Greater
Richmond Bar Foundation and I can help connect you with
your first protective order case.

www.vsb.org

Choice of Law continued from page 27
Relying on Buchanan, the Fourth Circuit in Milton concluded that application of Virginia’s lex loci delicti rule “clearly
selects the law of the place where the wrongful act occurred,
even when that place differs from the place where the effects
of injury are felt.”12 The Court reasoned that the “place of the
wrong” is where “the tortious conduct—the legal injury—
occurred,” not necessarily the “place where the effects of
injury are felt.”13
Thus, per Milton, Fourth Circuit precedent indicates that
Virginia’s lex loci delicti principle applies the law of the place
where the wrong occurred. The Supreme Court of Virginia
also has not provided any further guidance since Buchanan
v. Doe, meaning that the place where the wrong occurred appears to be the current standard in Virginia state court as well.
Conclusion
For more than two centuries, Virginia has adhered to the lex
loci delicti principle. In contrast to the balancing of interests
approach adopted by other states, lex loci delicti is meant to
provide clarity. But its application has varied. Virginia has

followed a long and winding path to transition its understanding of the “place of the wrong” from the place where
the injury is felt to the place where the events leading to
the injury occurred. Milton has seemingly clarified that the
“place of the wrong” is where “the tortious conduct—the
legal injury—occurred,” and not necessarily the “place where
the effects of injury are felt.” However, it remains to be seen
whether this winding path has reached its end. q
Endnotes
1 S ee, e.g., Denver & R. G. R. Co.
v. Warring, 37 Colo. 122, 131
(1906) (discussing application
of the lex loci delicti rule).
2 Restatement (First) of
Conflict of Laws § 377 (1934)
3 Id.
4 Id.
5 S ee, e.g., Mertz v. Mertz, 158
Misc. 85, 85 (N.Y. Sup. Ct.
1935), aff ’d, 247 A.D. 713
(N.Y. App. Div. 1936), aff ’d,
271 N.Y. 466 (1936)
(recognizing the general rule
that “in a transitory action
such as this, the lex loci delicti
commissi governs the

6
7
8
9
10
11
12
13

substantive rights and
obligations between the
parties,” but refusing to apply
foreign law because it was
contrary to the public policy
of New York).
D
 epp v. Heard, 102 Va. Cir.
324 (2019)
Id.
S ee McMillan v. McMillan,
219 Va. 1127, 1128 (1979).
Id.
Id. at 521.
Id. at 71.
Milton, 138 F.3d at 522
(emphasis added).
Id.

Scam Alert continued from page 29

Law Day continued from page 39

clients by allowing lawyers to maintain “one or
more identifiable trust accounts,” effectively
compartmentalizing the funds and creating a
firewall. In an ideal world, best practices would be
to create and maintain a unique, individual trust
account for each client, despite the increase in
work. Doing so would require the attorney or firm
to work with their credit card processing vendor to
insure no monthly or transactional fees are levied
against the client’s funds held in trust. If your
practice accepts credit card payments, you know
how much fun it can be to get your processing
vendor to levy monthly and transactional fees
against the firm’s bank account and not the client’s
funds in trust.
Deadlines are ever-present in the practice of
law and there is a fairly constant sense of urgency.
In any event, when a large retainer, escrow funds, or
settlement payment are from a dubious or unfamiliar source, taking your time and some investigative
skills are your best allies. Also, the creation of an
individual, exclusive IOLTA account for those
funds might not prevent the financial loss to the
lawyer/firm in the event of a scam, but it would
avoid the
embarrassment of losing client funds and the
accompanying professional discipline. q

and some new participants, we plan to expand our Law Day
projects all through Legal Aid’s footprint, including into the New
River Valley. SVLAS Executive Director Joey Carrico and Director of Development Gary Cody have been particularly helpful in
growing the scope of the event, and I’m extremely grateful to them
and everyone else who helped out.
The 2023 Law Day theme will be “Cornerstones of Democracy:
Civics, Civility, and Collaboration.” Lawyers do a lot of good, but
there’s always more to be done. If everyone pitches in, through
collaboration, we can move mountains. q

Bruce H. Russell II has practiced in his native Southwest Virginia for over
20 years. He has offices in Abingdon, Lebanon, and Tazewell. Russell currently serves as president of the Russell County Bar, the 28th Circuit Criminal
Defense Bar, and the Virginia Mountain/Valley Lawyers’ Alliance. He is also on
the Board of the Southwest Virginia Legal Aid Society, sits on the Virginia Bar
Association’s Boyd-Graves Conference, and represents the 28th Circuit on the
VSB Council. He lives in Abingdon with his wife, Shannon, their sons, Clark
and Eamon, and their four dogs, Huckleberry, Tiger Lily, Finn, and Luna.

Endnotes
1. S ee Carole J. Buckner, IOLTAs and Client Trust Accounts,
ABA GPSolo (July 31, 2011), https://perma.cc/ABN3-YXE6
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Wellness continued from page 42
Endnotes
1	“Workload and Hours Surveys,”
Bloomberg Law, conducted
2021-2022. Available at: https://
perma.cc/64XV-92MJ; Justin Anker
and Patrick Krill, “Stress, Drink,
and Leave,” Plos One, May 12,
2021. Available at: https://perma.cc/
G8BY-RJ58. See also, Jessica
Blaemire, “Are Attorneys Still
Uprooting from Their Jobs?”
Bloomberg Law, August 10, 2022.
Available at: https://perma.cc/
AY5N-KH2P.
2	Samantha Jean, “Employee
Retention Research,” Paychex, Inc.,
July 28, 2022. Available at: https://

perma.cc/72ES-35KU. See also,
Gallup and Workhuman.
“Unleashing the Human Element at
Work: Transforming Workplaces
Through Recognition,”
Workhuman, May 11, 2022.
Available at: https://perma.
cc/9BSU-P2SY.
3	“Workload and Hours Surveys,”
Bloomberg Law.
4	Alice Walton, “Why Uncertainty Is
More Stressful Than Certainty of
Bad Things To Come,” Forbes,
March 29, 2016. Available at:
https://perma.cc/3P5Q-GYG8.
5	Virginia State Bar, “The
Occupational Risks in the Practice
of Law,” May 2019, updated June
2022. Available at: https://perma.cc/
S5CQ-QSWY.
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GET TO

30

PRO BONO CHALLENGE

July 1, 2022 – March 31, 2023
Local continued from page 43
concerns. CABA attorneys
continue to pivot with us and
maintain our momentum as we
meet both new and previously
contemplated legal needs
in our community. We are

grateful for their support, as
well as the support of our firm
and institutional stakeholders,
our partnerships with the Legal
Aid Justice Center and Central
Virginia Legal Aid, and the
Virginia Law Foundation. q

Endnotes
1 CABA, McGuireWoods, MichieHamlett, Hunton Andrews Kurth, Flora Pettit,
Williams Mullen, MartinWren, UVA School of Law, and Legal Aid Justice Center

We’re striving for Virginia lawyers
to combine their efforts to get to

300,000 pro bono hours

&

$1 Million in donations
to legal services providers!

THE
Last Word continued from page 54
Endnotes
1 Linda Edwards, Legal Writing and
Analysis 274-75 (4th ed. 2015).
2 Bryan A. Garner, The Redbook: A
Manual on Legal Style 36 (4th ed.
2013).

3 Th
 e Chicago Manual of Style 626
(16th ed. 2010).
4 Garner, note 2, at 37.
5 Helene Shapo, et al., Writing and
Analysis in the Law 473 (7th ed.
2018).
6 See id.; Garner, note 2, at 37.
7 Edwards, note 4, at 275.

AVAILABLE IN PRINT

Manual para Adultos Mayores de Virginia
The Senior Virginians Handbook is now
available online and in print in Spanish
thanks to the VSB Senior Lawyers
Conference.
This book contains over 100 pages
of information designed to assist older
Virginias with a range of legal issues,
and life decisions.
As always, we remind readers that
laws do change. For the most current
information please take advantage of
our free, online copies.
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SERVICE
CHALLENGE

Log 30 hours of pro bono
service per lawyer to be named
a VSB Pro Bono Advocate!

THE

DONATION
CHALLENGE

Donate at one of the three
levels per lawyer to earn VSB
Star Donor status!

Ready to get started?
We’ll email you a welcome packet and
instructions to get started volunteering
or donating, or both!
Once a month, we will send you
encouragement to reach your goal.
Sign up at bit.ly/GetTo30

www.vsb.org
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Professional Notices
Elizabeth Mason Horsley
has joined Christian &
Barton, L.L.P. in Richmond
where she will continue to
focus her practice on trust
Horsley
and estate planning, administration, and fiduciary litigation. She
holds her law degree from Washington
& Lee University and her undergraduate
degree from Sweet Briar College.

ued at over $105 billion. McWilliams is
admitted to practice law in the District
of Columbia, Maryland, and Virginia.

Amy L. Bradley has joined
Blankingship & Keith, PC
as principal with the firm’s
personal injury practice.
Bradley has practiced law
Bradley
in Northern Virginia for
more than 11 years, and her experience
includes more than 100 bench and jury
trials in personal injury and criminal
law matters.
Blankingship & Keith
also welcomes Wendy
Cousler to the firm’s transactional and civil litigation
practices. After graduating
Cousler
from George Mason University School of Law, she clerked with
Judge Daniel E. Ortiz, first at the Fairfax
County Circuit Court and then at the
Virginia Court of Appeals this past year.

Michelle S. Kallen has
joined Jenner & Block as
a partner in the Appellate and Supreme Court
Practice. Kallen previously Kallen
served as Solicitor General
of Virginia where she led Virginia’s
most critical litigation matters. Most
recently, she served as Special
Litigation Counsel in the U.S. House
of Representatives, representing the
Select Committee to Investigate the
January 6th Attack on the United States
Capitol in litigation. During her tenure
in the Office of the Attorney General of
Virginia, Kallen represented the
Commonwealth in matters before the
Supreme Court of the United States,
the Supreme Court of Virginia, the
United States Court of Appeals for the
Fourth Circuit, the Eastern District of
Virginia, and other state and federal
courts. Her government experience
also earned her and her team the
National Association of Attorneys
General Best Brief Award in both 2019
and 2020.

O’Kelly E. McWilliams
III has joined Holland
& Knight as a leading
advisor to private equity
firms, hedge funds, asset
McWilliams
managers and emerging
funds, particularly those with diverse
owners. McWilliams will be a partner in
the firm’s Corporate, M&A and Private
Equity practice, as well as its Labor &
Employment and Sports & Entertainment practices. He was previously a
partner with Mintz Levin. McWilliams
is a member of the National Association
of Investment Companies, a network
of more than 160 diverse-owned and
emerging private equity firms and hedge
funds with $300 billion in assets under
management. He is the former chairman of the Board of Trustees for the
Virginia Retirement System, the 17th
ranked largest public pension fund val-

John M. Scheib has joined
Gentry Locke as a partner
in its General Commercial Practice Group. He
Scheib
is the former chief legal
officer and a former senior executive
of Norfolk Southern Corporation, and
has extensive deal-making, legislative,
regulatory, and business experience.
The majority of Scheib’s career has
been spent working in the legal aspects
of the transportation and railroad
industries, rising to the level of chief
strategy officer/executive vice president
of Norfolk Southern. His legislative
and regulatory experience dates back to
his previous work as chief of staff and
counsel to the chairman of the Surface
Transportation Board and as counsel to
the U.S. House of Representatives’ Committee on Transportation and Infrastructure, Subcommittee on Railroads.
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Allison M. Stelter, who
advises clients on the federal
income tax aspects of asset
securitization, partnerships,
and capital markets transac- Stelter
tions, has rejoined Hunton
Andrews Kurth LLP as a counsel in the
firm’s Richmond office. As a member of
the firm’s tax practice, Stelter represents
issuers and underwriters on federal
tax issues relating to private and public
securitized real estate mortgage investment conduits (REMICs), debt, and
grantor trust offerings in connection
with a variety of assets including real
estate, forward and reverse performing, reperforming, and nonperforming
mortgage loans, online marketplace
loans, merchant cash advances, auto
loans and other financial assets.
Henry Chao-lon Su of
Bradley Arant Boult Cummings LLP has been selected as chair of the American
Bar Association Standing
Su
Committee on Pro Bono
and Public Service. Su also serves on the
VSB Access to Legal Services Committee. Admitted to practice in California
and Virginia, Su is a graduate of Yale
Law School with an extensive litigation
background in antitrust, intellectual
property, and technology law.
Jessica Killeen has joined
Shannon Mullins & Wright
LLP of Alexandria as
counsel. Killeen focuses
her practice on Civil/Com- Killeen
mercial Litigation, Real
Estate, and Employment matters. She
most recently served as deputy counsel
to Governor Ralph S. Northam. She
counseled the governor, his cabinet, and
senior staff on executive and statutory
authority, policy development, and
litigation. Prior to her time as deputy
counsel, Jessica was a staff attorney at
Legal Services of Northern Virginia and
an associate attorney at a Northern
Virginia firm. Killeen is a graduate of
James Madison University and the
University of Maryland School of Law.
www.vsb.org

Professional Notices
David A. Buzard has
relocated from Norfolk to
Highland Park, Illinois,
and has begun service as an
Asylum Officer with U.S.
Buzard
Citizenship and Immigration Services, Chicago Office. In
February, the Pretoria University Law
Press published an adapted excerpt of
his LL.M. thesis, as Ethnocentric Nationality in the Democratic Republic of the
Congo: An Analysis Under International
Human Rights Law, 21 African Human
Rights Law Journal 985 (2021). His
firm, David A. Buzard, PLC, continues
to operate, being now registered with
the Illinois Supreme Court, and he welcomes inquiries on matters with potential venue in Chicago (Lake and Cook
Counties) or the Northern District of
Illinois. Email buzardda@gmail.com.
The Virginia Indigent
Defense Commission
(VIDC), the state agency tasked with managing
Public Defender Offices
Jankowski
across the Commonwealth,
has named Maria Jankowski as execu-

tive director. Jankowski will work with
VIDC members and other community
stakeholders to ensure the agency continues to provide high quality, zealous
legal representation for those who have
been accused of a criminal offense and
are unable to afford an attorney. Prior
to this position, she served as deputy
executive director for the VIDC.
Timothy Coyne, chief
public defender for the City
of Winchester and counties
of Clarke, Frederick, Page
Shenandoah, and Warren,
Coyne
has taken the role as deputy
executive director of VIDC. Coyne previously worked as the pro se law clerk for
the U.S. District Court for the
Eastern District of Virginia in
Alexandria handling civil rights actions
and habeas corpus petitions filed by
prisoners. He then worked as a litigation
attorney for the Federal Trade Commission in Washington, D.C. prosecuting
civil investment fraud cases.
The Virginia
Law Foundation
has announced its 2022 grant recipients

and awarded nearly $550,000 to 24
organizations. Since the establishment of
its grants program in 1984, the Virginia
Law Foundation has distributed more
than $27.5 million in grants to initiatives
and nonprofits throughout Virginia.
To learn more about the Virginia Law
Foundation’s 2022 grant recipients, visit
virginialawfoundation.org
Law firm owner and lawyer
business coach Katie Lipp
published her first book,
Build Your Empire: A Law
Firm Owner’s Survival
Lipp
Guide to the Private
Legal Industry. The
book advises on
retaining clients
and building a book
of business, and
includes tips to earn
more revenue in less
time. Build Your Empire is available now
on Amazon. Lipp’s coaching and
mentoring services are available on
lawpracticequeen.com.

Professional Notices
Email your news and professional portrait to dnorman@vsb.org for publication in Virginia Lawyer.
Professional notices are free to Virginia lawyers and may be edited for length and clarity.
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The Last Word

Altering Quotes with Brackets
by Joe Fore

The idea of adding or changing words
in a quote might seem counterintuitive.
After all, the whole purpose of quoting
is to use someone else’s words verbatim.
Still, there are times when we need to
add or delete words or letters to improve sentence flow or to make a quote
grammatically correct in its new home.
Of course, as with any alterations to a
quote, we must avoid any changes that
would twist the quote’s original meaning. We use brackets, [ ], to show how
we’ve modified the quote.1 Here are the
various ways we can use them:
Change suffixes (tenses, plurals)
Sometimes we need to change the tense
of a quote’s verb to make it grammatically correct.2 For example, we may
want to quote a source that was written
in present tense, while discussing the
issue in a different tense:
Original text: We the People of
the United States . . . do hereby
ordain and establish this
Constitution for the United
States of America.
Quote with alteration: By
“ordain[ing] and establish[ing]”
the Constitution, the people of
the United States ushered in a
new era of American history.
Change letter case
Brackets are also helpful when we
want to take a quote that used to be its
own, full sentence and weave it into a
longer sentence—or, conversely, when
we want to use just part of a quote and
make it into a full sentence or move it
to the start of a sentence.3 That usually
requires us to change an initial capital
letter to lower-case or vice versa.
Original text: All legislative
Powers herein granted shall
be vested in a Congress of the
United States . . . .
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Quote with alteration: Article
I of the Constitution vests “[a]ll
legislative [p]owers” in
Congress.
Remove letters or punctuation
Another, less-common use of brackets is
to show that we’re removing something
rather than adding it. We use ellipses to
remove one or more words.4 But we can
use an “empty” set of brackets, [ ], to
remove letters or punctuation marks—
for example, to convert a plural to
singular (“cats” becomes “cat[ ]”) or to
remove a comma, if it’s no longer
needed in our quoted sentence.5
Many grammar texts suggest that
empty brackets should be written backto-back: [].6 But that’s always struck me
as weird. To me, it looks more like a
box than brackets. And it doesn’t leave a
space to symbolize the thing that we’ve
deleted. So I’ve always preferred to leave
a space between the brackets, like this:
[ ]. Evidently, I’m not alone. I recently
conducted a (completely unscientific)
Twitter poll, and nearly two-thirds of
respondents indicated that they, too, put
spaces in their empty brackets. So if you,
too, do this, you’re not alone.
Add or replace words
We can add information that provides
context that may have been lost when
we pulled the quote from its original
source.7
Original text: The company sent
a letter confirming the
agreement.

We find a case where a police officer
was found to have unlawfully searched
the defendant. We may want to use the
court’s description of that specific search
to argue a more general point by eliminating references to the specific officer:
Original text: By removing and
opening a container obviously
too small to contain a weapon,
Officer Reilly overstepped the
bounds of a lawful pat-down.
Quote with alteration: “By
removing and opening a
container obviously too small
to contain a weapon, [officers]
overstep[ ] the bounds of a
lawful pat-down.”
Of course, all those brackets can clutter
our writing. Plus, when we start changing or adding whole words, we run the
risk of altering the quote in a way that
some readers might find misleading.
So it’s often best to avoid alterations
altogether simply by paraphrasing some
of the quote:
When an officer removes and
opens a small container from a
suspect’s pocket, the officer has
“overstepped the bounds of a
lawful pat-down.” q
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Quote with alteration: “The
company sent a letter confirming the [merger] agreement.”
Or we can use brackets to replace a
word with a substitute that makes more
sense in our current context. Say we’re
writing a motion in limine to exclude
evidence found during a Terry stop.
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How Attorneys Can Avoid Commingling Funds
When speaking with lawyers and bar association representatives across the county,
we have found that many attorneys experience a great deal of confusion about trust
accounting—particularly when it comes to commingling funds.

John Lehman
Senior Content Writer | jlehman@lawpay.com

In this article, we’ll discuss the basics of fund commingling, the consequences of
doing so, and how attorneys can avoid serious state bar violations by following
proper trust accounting practices and using software designed specifically to support
trust account compliance.

What Does Commingling Mean?
When a lawyer takes on a client and accepts money upfront from that client (or holds funds on the client’s
behalf), the attorney accepts a fiduciary responsibility to appropriately and legally handle those funds. Those
funds, commonly referred to as a retainer, typically must be deposited in the attorney’s IOLTA. Commingling
of funds refers to the mixing of funds that are ethically and/or legally required to be kept separate (e.g., retainer
funds that were supposed to be deposited in the IOLTA were put into the firm’s operating account).
Examples of fund commingling include:
• Mixing client funds with a law firm’s operating funds or a lawyer’s personal funds
• Using client funds to pay the firm’s business expenses or the lawyer’s personal expenses
• Preemptively pulling client funds from the IOLTA before the attorney earned that money
Many attorneys may accidentally engage in commingling due to confusion over which funds qualify as client
funds that must be held in trust and which funds can be deposited into the firm’s operating account.

Avoid Commingling by Establishing Separate Operating and Trust Accounts
Lawyers can avoid the risks of commingling funds by having two separate accounts: a trust account (also
referred to as an IOLTA) for holding client and third-party funds, and an operating account for collecting
the fees the lawyer is legally entitled to and from which to pay their expenses. The Virginia State Bar
requires all pooled trust accounts to be IOLTA accounts effective July 1, 2022.
These trust accounts are usually subject to specific requirements. In Virginia, they must be held at a bank
approved by the Virginia State Bar. Lawyers or banks are also required to take certain actions with their trust
account(s) in Virginia, including:
• Reporting overdrafts to the state bar
• Forwarding all accrued interest to the LSCV
• Designating the account specifically as a trust account
While some law firms may only need one single trust account to handle all client funds, for larger firms or
those firms that handle complex legal matters, opening separate trust accounts for each client may be
appropriate. Practicing detailed and regular trust accounting can also avoid this risk as well.
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