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Letters to the Editor
Crossing Paths
I read the article on page 35 of the October
issue with interest, being attracted to the
combination of lawyer and shepherd.
On page 36 where Mr. Chester described
the day in 1975 when his wife told him that
Judge Cunningham had been assassinated,
and others shot and wounded by Curtis
Darnell Poindexter, it suddenly became
personal.
I practiced law in the Richmond area from
1958 until the end of 2006. In 1975, I was
retained by two men from Louisa County who
had been charged with the forcible rape of a
young woman.
The trial commenced before a judge of that
circuit, but not from Louisa. I cannot recall
his name. On the second day of the trial, my
mother-in-law, from Luray, passed away and I
moved the court for a one-day continuance in
order that I might attend her funeral. The
Court granted my motion. It didn’t hurt that
my brother-in-law was the Hon. Joshua L.
Robinson, circuit court judge of Page County
(now deceased).
The funeral took place on the very day that
Mr. Chester described when Poindexter
assassinated Judge Cunningham and wounded

The Passing of Steve Fox
It was sad to read the article about the passing
of Steve Fox. I worked with Steve at Lewis
Mitchell & Moore (LM&M) in the mid-’70s.
Steve had a positive personality and great
sense of humor. Everyone liked Steve. My
favorite Steve Fox story, as relayed to me, was
about two of LM&M’s law clerks who were
taking their final exam at George Washington
University Law School. Steve borrowed Jim
Lewis’ Rolls Royce, donned a chauffeur outfit
and hat, and drove them to the exam. He
parked right in front of the GW law school
building and set up a table and chairs for
them to have a drink before they went in to
take the final exam. I can only imagine the
stir this made on campus. We will miss Steve.

the other court officials. I learned the next day
when our trial resumed from the
Commonwealth attorney (whose name I now
cannot recall) that some believed Poindexter,
who was well known and well liked in the
community, had apparently been radicalized
and talked into assassinating the circuit court
judge who was trying my clients. He suggested
that Poindexter went into the courthouse with
his rifle hidden beneath his coat and flung
open the doors to the circuit court room
expecting to see our trial in session where he
would then shoot the presiding judge. The fact
that counsel and the parties would have been
seated directly between the door and the
bench and directly in the line of Poindexter’s
fire was the first thing to occur to me. He then
theorized that Poindexter, finding an empty
court room, became confused and went
downstairs to the first floor where the district
court was in session. Poindexter entered that
courtroom and shot and killed the judge and
wounded the sheriff and his deputy.
I was very saddened by my mother-inlaw’s demise but it certainly could not have
happened on a better day.

Letters to the Editor
Send your letter to
the editor to:
norman@vsb.org or
Virginia State Bar
Virginia Lawyer Magazine
1111 E Main St., Suite 700
Richmond, VA 23219-0026
Letters published in Virginia
Lawyer may be edited for
length and clarity and are
subject to guidelines available at www.vsb.org/site/
publications/valawyer/.

Milton P. Miller
Glen Allen, VA

Jest Is For All

by Arnie Glick

Richard Smith
Charlottesville, VA
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Letters to the Editor continued

Talking Terminology
I am responding to an essay in the December issue of Virginia Lawyer that uses the
term “Judeo-Christian” to describe a legal education’s intellectual framework. My
response is solely to the essay’s use of that phrase.
As Christianity derives from Second Temple Judaism, there are well-known
commonalities between the religions. However, using the phrase “Judeo-Christian,”
as Meredith J.C. Warren, Senior Lecturer in Biblical and Religious Studies at the
University of Sheffield writes, does the following:
“Indeed, the phrase ‘Judeo-Christian’ erases Judaism by implying that Christian
values are Jewish values. Erasing Judaism by subsuming it into Christianity is called
supersessionism, a tactic of Christian polemicists for centuries, and one that is
currently in use by the Christian religious right.”
James Loeffler, the Jay Berkowitz Professor of Jewish History at the University of
Virginia, further explains the phrase’s other roots as a political invention:
“An ecumenical marketing meme for combatting godless communism, the
catchphrase long did the work of animating American conservatives in the Cold War
battle. For a brief time, canny liberals also embraced the phrase as a rhetorical
pathway of inclusion into postwar American democracy for Jews, Catholics, and
Black Americans. In a world divided by totalitarianism abroad and racial segregation
at home, the notion of a shared American religious heritage promised racial healing
and national unity...Yet the “Judeo-Christian tradition” excluded not only Muslims,
Native Americans, and other non-Western religious communities, but also atheists
and secularists of all persuasions. American Jews themselves were reluctant adopters.
After centuries of Christian anti-Semitic persecution and philo-Semitic fantasies of
Jewish conversion, many eyed the award of an honorary hyphen with suspicion. Even
some anti-communist politicians themselves recognized the concept as ill-suited to
America’s postwar quest for global primacy in a decolonizing world.”
As “Judeo-Christian” is, at best, an exclusionary and discriminatory marketing
technique against a force that no longer exists and, at worst, a knowing call for
societal erasure, I kindly ask you not to again publish the phrase without context.
Thank you very much.
Joseph Oschrin
Washington, D.C.
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President’s Message
by Jay B. Myerson

Words Are Magic—Handle with Care

I recently heard a television

commercial during a show that was on
as background noise. I was attracted to
the commercial by its unusually
strident use of inflammatory,
demagogic words and tone. This
communication was clearly intended
to appeal to fear and emotion, rather
than reason, reflection, or meaningful
discourse. Sadly, the “advocacy” was
not election advocacy, where we have
become accustomed to such negative
vitriol, but rather about a bill before
Congress. It seems our intemperate
discourse has expanded to issues in
addition to electoral advocacy.
The words caused me to reflect on
the perilous times in which we live,
how we often dash off emails or texts
without reflection on the words we
have chosen, whether they accurately
reflect what we wish to convey, what
unintended interpretation and impact
they may have on the recipient, and
on my long-held belief that words are
magic.
As attorneys, our stock in trade
are the words we use and how we use
them. I submit our choice of language
needs to be handled with care, as
the words and the contexts in which
we use them are capable of doing
great harm or great good, providing
inspiration or crushing the spirit of the
listener.
To impress this view of words on
our clients, I frequently ask them to
consider how their formative life experiences differ from mine. We typically
grew up in different parts of the United
States, hold different religious beliefs,
may be of different races, and not infrequently hold very different political
views. I am often 30–40 years older
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than many of my clients and have been
practicing law for over 45 years. Yet
I am trying to recreate in the client’s
mind an image identical to the one
in mine. What are the tools available
to accomplish this? Words. The same
process they will need to replicate with
the finder of fact, who will have had
vastly different life experiences from
either of us.
That we can successfully transplant
a concept from our mind and successfully implant it in the mind of another
is indeed magic. The imprecise use of
words can prevent us from properly
communicating the concept we wish
to convey.
The words we select, even if they
reflect the intended message, may
convey a different meaning to the
listener as perceived through her or his
life experiences. This, in turn, also can
result in unintended consequences.
The words we choose to speak/
write, or the meaning they will convey
to the listener, can harm or heal. Depending on circumstances, the mere
uttering of the words can have serious
ramifications, for the well-being of our
clients or for our clients’ perception of
the legal system.
One of the most obvious examples
relates to contracts. Two parties prudently wish to memorialize their understanding with a written agreement.
After time passes, a disagreement
arises. The parties and their attorneys
consult the written agreement for
guidance. If the parties are of good
will, and the words in the contract
were chosen precisely to reflect their
agreement, the matter will hopefully
be quickly resolved. If an ambiguity
exists, a business relationship may
deteriorate or dissolve, and expensive
litigation may result. Sometimes, when
an agreement is drafted, words are intentionally selected to smooth over or
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defer addressing a problem, whether to
manipulate a future outcome or simply
to avoid the potential conflict involved
in addressing the lack of a true meeting of the minds.
We, as attorneys, through the
words we choose and the tone we
adopt, can be peacemakers, advancing
the parties to a reconciliation of their
differences or derailing the process
entirely. At the extreme end of that
spectrum, years ago Virginia Lawyers
Weekly reported a decision by a judge
on the Fairfax Circuit Court about a
discovery exchange outside of court.
The Court noted that one attorney
yelled at the other in a telephone
conversation and demanded, “…
the f—king documents, the g-dd__n
documents.” A material factor was the
language used by the attorney and its
inevitable detrimental impact. The
Court wrote, “Of even greater concern
to the court is that such language shuts
off reasonable efforts to settle the issue
in controversy. In the long run, it exacerbates all issues in the suit and makes
settlement of the entire case even more
difficult…” The matter was resolved
by the offending attorney making a
contribution to a charity.
Similarly, domestic attorneys are
painfully aware that when a party
testifies (whether in a deposition or
at trial) against the other spouse, the
uttered words cannot be unsaid and
can have a negative impact long after
the case has concluded. All too often
in a hotly contested divorce, words are
said that prolong the battle. Worse, the
testimony can impact future events in
the lives of the parties’ children that
should be celebrations (such as graduations and weddings) but instead, at
best, are events where everyone walks
on eggshells—if both parents even
President continued on page 48
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Executive Director’s Message
by Karen A. Gould

The Young Lawyers Conference:

Very Good Works by Very Good Lawyers
Of the 31,605 in-good-standing,
active members of the Virginia State
Bar, there are over 7,500 attorneys
who fall into the category of being
“young lawyers”—i.e., under 36 years
of age. No additional dues are charged
for membership in the VSB’s Young
Lawyers Conference; young lawyers
(or those who have been admitted as
active, practicing lawyers of their first
Bar for fewer than three years) are automatically included in the conference.
The Bar budgets almost $100,000
annually for projects carried out by the
YLC, the largest budget maintained by
any of the conferences (the other two
conferences are the Senior Lawyers
Conference and the Diversity Conference).
The YLC president is a member of
the Executive Committee and Council,
and provides an important perspective
on proposed rule changes, especially
those related to the governance of
Virginia lawyers.
YLC District Representatives are
the local, on-the-ground representatives for the YLC, who provide
immediate outreach to the young
lawyers in their areas. For instance, in
Alexandria, on September 2, 2021, the
local YLC group partially sponsored
an event hosted by the Alexandria Bar

Association at a waterfront restaurant
which invited local judges to attend. In
Fairfax, the YLC District Representatives organized a family-friendly trip
to Nats Park for a Nationals baseball
game on September 17 and held a
virtual breakfast for GDC/JDR judges
on September 28. In Prince William,
volunteers served breakfast at a homeless shelter on September 26.
Some of the YLC’s projects this
year include:
• Training for court-appointed attorneys on the complex
interaction between federal
immigration law and Virginia
state criminal law. This year’s
topic will be “Understanding the
Immigration Consequences of
Criminal Convictions.”
• Two low-cost, one-day CLE programs directed to young lawyers
addressing practice tips and professionalism issues, which will
be held in the Spring of 2022:
the Professional Development
Conference and the Bench-Bar
Conference.
• Preparation and publication of
an infographic to be provided to
Virginia middle schools and high
schools on juvenile rights and the
consequences of criminal actions.

• Growing the Mentorship Network that pairs members of the
Senior Lawyers Conference with
YLC members for traditional
mentor relationships and forums
where more experienced attorneys can answer questions.
• Providing a comprehensive “Welcome to the YLC” email to newly
admitted lawyers to inform them
about the roles of the YLC and
VSB, to augment the Supreme
Court of Virginia’s virtual admission ceremonies
• Producing the Docket Call, its
award-winning newsletter.
Speaking of awards, the VSB’s
Young Lawyers Conference won two
awards from the ABA Young Lawyers
Division last summer for some of their
good work. They won the Comprehensive Award as well as the “Single Project: Diversity Award” for the “Time to
Talk” townhall series last summer that
addressed policing, free speech and
protest, and implicit bias.
My thanks to Kristopher R.
McClellan, current president of the
Young Lawyers Conference, for his
excellent report detailing the efforts of
the Young Lawyers Conference, which
formed the basis for this column. q

Demonstrate your support for the Diversity Conference
by becoming a member today.
Anyone can join, it’s free, and takes only about two minutes.
www.vsb.org/site/conferences/diversity
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Bar Counsel’s Message
by Renu M. Brennan

Proactive Regulation:

Takeaways from Disciplinary Cases in 2022
The disciplinary system exists to
protect the public and the profession—
not to punish lawyers. One way the
disciplinary system endeavors to prevent future misconduct is by imposing
terms as part of a sanction. The goal
is to improve the lawyer’s practice and
prevent similar future misconduct. For
example, in a case in which a lawyer
has failed to use a trust account appropriately, the lawyer may be required
to obtain additional education in trust
accounting and have their trust account reviewed by a VSB investigator.
Other examples of terms include CLEs,
working with a mentor, or contracting
with the Virginia Judges and Lawyers
Assistance Program (VJLAP).
Of the 58 sanctions issued YTD—
39 public and 19 private—19 sanctions
included terms. The Bar monitors
compliance, and, if an attorney does
not certify compliance, the Bar issues
a show cause for failure to comply. In
most cases the terms serve their purpose, but not all. In the last year, two
attorneys were suspended for failing
to comply with their trust accounting
terms.
Although terms can only be
imposed after misconduct, proactive
regulation has the potential to prevent
misconduct. The VSB already offers
the Ethics Hotline and free CLEs.
VJLAP supports the profession and
the public by assisting lawyers who are
confronting mental health or addiction
issues. In 2019, the Supreme Court
of Virginia revised the disciplinary
procedure to expressly permit one-way
referrals by bar counsel to a lawyer assistance program (“LAP”) if we believe
the lawyer may benefit from such services. The LAP’s assistance is confiden-
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tial and will not be disclosed to the Bar
without the lawyer’s consent.
The data this year underscores the
importance of proactive regulation
to prevent misconduct. The top five
violations are:
1. Competence/Diligence – 23
lawyers
2. Trust Accounting – 15 lawyers
3. Unauthorized Practice of Law –
4 lawyers
4. Fees – 4 Respondents
5. Dishonesty – 3 lawyers – revocations
Criminal Conduct – 3 lawyers revocations
Even deducting the lawyers whose
misconduct was either intentional or
grossly negligent resulting in their
suspensions or revocations—five in
the competence/diligence category and
seven in the trust accounting category—the data supports the potential for
more resources. Some jurisdictions—
Colorado1, Iowa2, and Wisconsin3—
recently developed “self-assessments”
that review competence, communication, confidentiality, trust accounting,
conflicts of interest, firm management, and other areas. The form of
the self-assessments vary. Colorado’s
self-regulation process is interactive
online; Wisconsin has a YouTube
channel; and Iowa has a relatively
simple PDF. The data on whether the
self-assessments prevent misconduct
is not yet in, but more jurisdictions are
considering them.
While proactive regulation will not
prevent intentional misconduct, lying,
cheating, and stealing, or exploiting a
vulnerable client, these resources support the vast majority of lawyers who
dedicate themselves to serving their
clients and the profession.
We need to fully use the resources
we already have and develop those
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resources we lack. In so doing, we
support the profession and public. Below I have included checklists
to assist in avoiding the top two rule
violations. The competence checklist essentially parrots the Colorado
self-assessment. If you would like
to share your thoughts on whether self-assessments would be useful
for Virginia lawyers, particularly solo
practitioners and small firms, please
email me at brennan@vsb.org.
Trust Accounting/Fees
1. Read Rule 1.15, Safekeeping Property, and LEO 1606, Fees.
• A contract for legal services,
retainer agreement, or fee agreement is not the same as other
commercial contracts.
• The terminology used in the fee
agreement cannot alter the true
nature of the fee.
• Fees paid in advance for legal
services not yet performed are
advanced legal fees regardless
of the terminology in the fee
agreement.
• An unearned advanced fee
belongs to the client and must be
held in trust.
• A fixed fee is a sum certain
charged by a lawyer for a specific legal task. A fixed fee is an
advanced legal fee and is the
property of the client until it is
earned. The client is entitled to a
return of the unearned portion
of the fixed fee, to be determined
on a quantum meruit basis.
• A retainer is not an advanced
legal fee or pre-payment for legal
services to be rendered in the
future.
• A retainer is a payment by a
client to ensure the attorney’s
Bar Counsel continued on page 49
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Your law degree doesn’t have
to retire with you.
Transition into emeritus status and
practice only pro bono through a
Qualified Legal Services Provider.
To start the application process toward
emeritus status, call (804) 775-0530.

Leroy Rountree Hassell Sr.

Indigent Criminal
Defense Seminar

Free Confidential Risk
Management Advice
for Virginia Lawyers

Advanced Skills for the Experienced Practitioner
Sponsored by the Virginia State Bar

Friday, May 6, 2022
A Day-Long Advanced Trial Skills CLE
live videoconference

VSB members have access to a senior Virginia lawyer who will
help them avoid legal malpractice claims and can also discuss
substantive and procedural problems in transactional, litigation,
and appellate issues.
John J. Brandt, J.D., L.L.M., under the auspices of the VSB, has been
answering lawyers’ questions and concerns for 20 of his 50 years in private
practice in Virginia.
John offers advice covering the day-to-day
practice of law including: starting a law practice,
retiring, sharing offices, obtaining professional
liability insurance, representation agreements, law
firm "break-ups" and dealing with a difficult client.
There are no limits to the topics or subjects you
may discuss.

Call (800) 215-7854 or (703) 659-6567
for a free consultation with John Brandt.

R egister Today:
Registration information and details are available at
www.vsb.org/special-events/indigent-defense
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The Young Lawyers Conference:
Challenges Accepted

T

by Kristopher R. McClellan

hings have not been easy for young
lawyers. Finding jobs in the midst of
global economic upheavals, rising
student loan debt, technological
change, and learning to practice in a
remote work world without close traditional
mentors are only some of the latest challenges to
confront the newest members of our profession.
Similar challenges face the profession as a
whole. Although more attention is being paid to
the myriad of factors that diminish lawyer
wellness, we still face serious risks to our personal
health and the health of our relationships. In the
wake of new attention to long-standing struggles
and inequality, we fear the erosion of public trust
in the core principle of the rule of law and reckon
with the meaning of justice and fairness for all.
How does the Young Lawyers Conference
respond to these challenges? I am grateful and
proud that there are too many ways to answer that
in this brief article, but a snapshot of our programs demonstrates our commitment to serving
the public and the profession.
YLC Resources and Opportunities
The YLC provides an array of resources to support
our members. The Professional Development
Conference returned on a virtual platform in April
2021, and the Domestic Violence Safety Project
hosted their first CLE webinar in August 2021 for
more than 300 attendees. The Practice Tips series,
hosted on the Docket Call website, offers short,
practical guides to orient attorneys to unfamiliar
issues. The Mentorship Network partners with
members of the Senior Lawyers Conference who
share experience with newer attorneys. The
Wellness Committee hosts outdoor stress relief
activities, including hikes and bike rides, and is
working to broaden their programming to better
address mental health. The YLC also trains new
volunteer program and committee chairs through
its Leadership Institute.
The YLC brings passion and creativity to bear
on public service needs. The Wills For Heroes
committee led an expansion of the program
during the height of the COVID pandemic to
include nurses and others in the medical profession. The Children and the Law Committee
prepared a comprehensive guide to foster care
resources in Hampton Roads to facilitate cooperation among service providers and increase access
www.vsb.org

to families in the foster system. The justice gap
remains a significant problem, but programs like
Virginia Free Legal Answers allow young lawyers
a quick and easy way to provide pro bono legal
advice.
The YLC also works to increase the diversity of
the profession across a spectrum of diversity
metrics. Our volunteers and board members hail
from across the Commonwealth, and they practice
in environments ranging from sole practitioner to
large firm and local government to in-house
corporate counsel. The articles presented in this
issue showcase the range of interests and perspectives of young lawyers. We partnered with the
Diversity Conference to understand the protests of
2020 through a legal lens, and our “Time to Talk
Town Hall” series won national recognition from
the ABA Young Lawyers Division for the Single
Project – Diversity category. In October 2021, we
commemorated the elevation of over 60 new
women and minority judges in Virginia in the
Bench Bar Celebration Dinner.
Support the YLC
Although we face challenges old and new, the YLC
continues to meet and overcome them by preparing our members with solid professional fundamentals and CLE opportunities, by engaging with
our communities and the needs of the public, and
by embracing the benefits of diverse people and
experiences.
But we cannot keep up this important work
without you. I thank the members of the Virginia
State Bar for your ongoing support and encourage
each of you to help us recruit the volunteers and
leaders needed for the YLC to continue to fulfill its
mission to the Bar and the public.

Kris McClellan (W&M 2010, W&L Law 2013) is the president
of the VSB Young Lawyers Conference, and a member of the
VSB Access to Legal Services Committee. He is an Assistant City
Attorney for the City of Norfolk, where he lives with his husband, Jacob. Outside of the office, McClellan is a volunteer deckhand on the schooner, Virginia, a life-long model railroader, a
fan of Virginia viticulture, and a semi-successful gardener. He
thanks Jacob, his family, and the Norfolk City Attorney’s Office
for all of their support of his YLC involvement.
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There Are No Good Stereotypes:
Bias Against Asian Americans

O

by Annie Cai Larson

n November 19, 2021, Kyle Rittenhouse was
acquitted on all counts. The nation reacted.
Crowds cheered. Crowds marched. Crowds
protested. Yet an incident in the trial that
occurred a few days before the verdict came
down was also cause for controversy and opened the door for a
needed discussion on what is and what is not acceptable when
it comes to comments regarding Asian ethnicity.
On November 11, 2021, the judge presiding over the Rittenhouse trial made a comment about—well, Asian food. While
the court was preparing to take a lunch break, the judge said,
“I hope the Asian food isn’t coming . . . isn’t on one of those
boats from Long Beach Harbor.”1 Reactions in the news and on
social media ranged from debating whether the comment was
peculiar and off-color to outright offensive and racist.
John Yang, the executive director of Asian Americans
Advancing Justice, a group dedicated to advancing Asian
American rights, commented that the joke was “definitely not
okay,” as the “remark can only be seen as a joke at the expense
of Asians/Asian Americans.”2 In addition, Yang stated that
“[this] harms our community and puts us in the crosshairs of
microaggressions as well as actual physical violence.”3
A microaggression is “a comment or action that subtly and
often unconsciously or unintentionally expresses a prejudiced
attitude toward a member of a marginalized group (such as
a racial minority).”4 As Asian/Pacific Americans (APAs), and
APA professionals, we’ve been used to microaggressions for
a long time. And until recently, discrimination and violence
against APAs was likely underreported and not openly discussed by mainstream news.
That all changed when the Stop Asian Hate movement
began in early 2021. Horrific incidents—some of them caught
on film—were reported. In April 2021, six Asian women
(amongst 8 people total) were fatally shot in Atlanta.5 There
were also hundreds of incidents of APAs being beaten, spit on,
shouted at, and insulted across the country. In February, an
84-year-old Thai American in San Francisco died after being
attacked during his morning walk.6 In July, an 89-year-old
Chinese American woman was set on fire by two individuals in
Brooklyn, New York.7 And these incidents continue to happen.
A survey earlier this year found that 8 in 10 Asian Americans
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stated that violence against APAs was increasing in the United
States.8
APAs and APA professionals (including attorneys) have
always been caught between a rock and a hard place. APAs are
a small enough percentage of the electorate for mainstream
politicians to gloss over the community’s priorities and concerns. Asian American history is rarely taught in schools across
the country. In fact, in my Political Science 101 class in college,
Asian American history was completely omitted in the chapter
concerning immigration and minority groups.
APAs are also a very heterogenous population, ranging
from those of East Asian descent (China, Korea, Japan), to
South Asian Descent (India, Pakistan), to Southeast Asian
descent (Cambodia, Thailand, Vietnam). So although there are
stereotypes about the relative prosperity of APAs, a 2019 Pew
Research study found that 12 of the 19 Asian American groups
analyzed had poverty rates that were as high as or higher than
the U.S. average.9
A review of the APA immigrant experience reveals why
the uprise in APA violence this year should not be a surprise.
Discrimination—both societal and institutionalized—goes
back centuries.
The first targeted ban on the immigration of any ethnicity
was the 1882 Chinese Exclusion Act,10 which forbade people
of Chinese descent from immigrating to the United States.
One hundred years later, in 1982, Vincent Chin was beaten to
death by two white auto workers in Detroit. The two men were
apparently upset about disappearing American jobs as a result
of Japanese success in the auto industry. However, Chin was of
Chinese—not Japanese—descent. His was the first federal civil
rights trial for an Asian American.11
In one of the most well-known acts of Asian discrimination, during World War II Japanese Americans were removed
from their homes and incarcerated in camps for years, many
of them losing their livelihood and dignity. These Japanese
Americans were not trusted by the United States government,
although notably German Americans did not receive the same
treatment. In 1990, some 50 years later, the US government
began paying survivors of these camps $20,000 a person as
reparations.12
APA professionals have long combatted the “model minori-
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ty” stereotype, that typecasts Asians as hard workers, smart,
but not outspoken. We’re the good worker bees, but not often
the Queen Bee. We’re good at math, but not creative enough.
We’re living the American Dream, so why can’t other immigrant populations?
I speak in broad strokes here, but these are some of the
broad strokes I’ve experienced as an APA attorney practicing
in Richmond. And speaking with my APA colleagues, I am
certainly not alone.
Early in my law school career, I was counseled I shouldn’t
become a prosecutor because I was too short and my voice too
high. When I started practicing at a large law firm in Richmond, I was often mistaken as a secretary, a paralegal, and
once—an IT worker. When I moved in-house, I was asked if I
was an intern my first week on the job.
APA attorneys, including me, have gotten questions about
where we’re “really” from. We get complimented on our
English. We get asked if we’re related to another person in the
firm or company, or even in the same city.
These microaggressions, whether they “come from good
place” or without bad intentions, ultimately hurt the APA community whenever an individual is not seen for his or her own
merits but drawn with broad strokes. There is no such thing as
a “good” stereotype.
So, what can we all do to help combat stereotypes and
microaggressions against APAs and APA professionals and
attorneys? Here are some places to start:
1. Reading this article and other related articles. I have
shared some of these experiences with non-APA colleagues, and they are sometimes shocked that these
incidents still occur in the 21st century. We can’t promote
change by sharing war stories only within our affinity
groups.
2. Adopt a Diversity, Equity, and Inclusion (“DEI”) policy
(and establish a committee that furthers DEI goals) in
your place of work. Accountability starts with awareness,
and awareness starts with an initiative to want to become
educated on these topics.
3. Ask your diverse colleagues about their backgrounds,
but the “where are you really from” question probably
shouldn’t be the first question you ask them. Ask about
their culture, food, holidays—and don’t assume that
someone who looks a certain way comes from a certain
background.
Many companies and law firms now have an increased focus
on DEI initiatives—which is promising as we look back to the
turbulent events in 2021. But these initiatives need to be more

than just window dressing to be effective. Building a culture
of trust and inclusion will take time and a continued commitment to awareness and self-reflection.
Going back to the judge at Mr. Rittenhouse’s trial, what if
we had changed the word “Asian” before “food” and replaced it
with a comment hoping that the [Mexican] food or [Soul] food
“isn’t coming . . . isn’t on one of those boats from Long Beach
Harbor.” Would we have felt differently?
No group wants to be defined by a type of food—it’s demeaning and makes people feel separate rather than included.
A reference to “take-out food” would have sufficed just fine in
the Rittenhouse courtroom that day. And as we move forward,
these seemingly small advances combine to make large steps
forward in diversity, equity, and inclusion.
Endnotes
1 Timothy Bella. “Judge in Kyle Rittenhouse trial faces backlash from ‘Asian
food’ joke: ‘Definitely not okay’.” The Washington Post. November 12,
2021. https://perma.cc/2LJZ-RSJ4
2 Josephine Harvey. “Judge In Kyle Rittenhouse Trial Called Out For Strange
Joke About 'Asian Food'.” Yahoo News. November 12, 2021. https://
perma.cc/X4QB-65RB
3 Rachel Scully. “Judge in Rittenhouse case criticized following 'Asian food'
comments.” The Hill. November 12, 2021. https://perma.cc/
F4MZ-3PYR
4 Merriam-Webster. “Microaggression.” https://perma.cc/8CDR-25NN
5 Richard Fausset, et al. “8 Dead in Atlanta Spa Shootings, With Fears of
Anti-Asian Bias.” The New York Times. March 26, 2021. https://perma.
cc/N6U2-RNLY
6 Thomas Fuller. “He Came From Thailand to Care For Family. Then Came
a Brutal Attack.” The New York Times. February 27, 2021. https://perma.
cc/F73X-HEF7
7 “Exclusive: 89-year-old woman who was attacked, set on fire in Brooklyn
speaks out.” ABC 7. July 24, 2020. https://perma.cc/8RKH-RC3N
8 Neil G. Ruiz, Khadijah Edwards, and Mark Hugo Lopez. “One-third of
Asian Americans fear threats, physical attacks and most say violence
against them is rising.” Pew Research Center. April 21, 2021. https://
perma.cc/YTN3-H2V2
9 Budiman, Abby and Neil G. Ruiz. “Key facts about Asian Americans, a
diverse and growing population.” Pew Research Center. April 29, 2021.
https://perma.cc/MK3X-KRZJ
10 Yuning Wu. “Chinese Exclusion Act.” Encyclopedia Britannica.
https://perma.cc/K3DE-VECD
11 Karen Grigsby Bates. “How Vincent Chin's Death Gave Others A Voice.”
NPR. March 27, 2021. https://perma.cc/XB6Y-TD6D
12 “Payments to WWII Internees to Begin: Reparations: The budget
agreement clears the way for the program. The oldest survivors will be
the first to receive the $20,000 checks.” Los Angeles Times Archives.
October 1, 1990. https://perma.cc/4NQW-UVPG

Annie Cai Larson recently joined Dominion Energy as senior counsel,
where she litigates cases before state regulators and advises business clients on legal and regulatory matters. Prior to joining Dominion, Larson
was associate general counsel at Genworth Financial and a litigation associate at McGuireWoods LLP. Larson has been a YLC Board Member since
2018 and serves on the Board of Junior Achievement of Central Virginia
as the Diversity, Equity and Inclusion Committee Chair.
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Virginia’s Behavioral/Mental
Health Dockets:

The Rationale and the Benefit to
Offenders and Society
by Amanda L. Newins

N

owhere is the issue of mental health more pervasive than in the courts
and criminal justice system.
According to a 2016 Bureau of Justice Statistics report, across the
United States, approximately 43 percent of state inmates have a history
of mental illness. Both men and women are impacted by mental illness,
but statistics show that women in prison (69 percent) are far more likely to have a history
of mental health concerns than males (21 percent), and younger inmates are more likely
to report a history of mental health concerns than their older counterparts, with 43
percent of inmates ages 18 to 24 reporting a history of mental health concerns compared
with 38 percent of inmates ages 55 to 64 and 32 percent of inmates aged 65 or older.1
The 2018 Virginia Compensation Board Report shows 19.84 percent of inmates in
local and regional jails were known or suspected to be mentally ill. Of those, more
women (34.48 percent) reported mental illness than men (16.74 percent). Veterans are
especially prevalent with a history of mental illness with 38.51 percent of the 696 inmates
who identified as veterans exhibiting a mental illness. The most predominant diagnoses
include bipolar or major depressive disorder (30.09 percent), mild depression (16.66
percent), schizophrenia/delusional (12.26 percent), anxiety disorder (12.09 percent), and
post-traumatic stress disorder (10.16 percent).2
Treatment in Jail
A shortage of mental health resources means that a large segment of the population
with mental illness do not or cannot obtain treatment. This systemic failure often leads
to crime and ensuing punishment. Unfortunately, one of the largest providers of mental
health treatment in our society is the prison system, which provides at least some treatment to inmates with mental illness while they are incarcerated. In June 2018, inmates
suffering from mental illness in Virginia received a total of 22,026 hours of treatment
collectively from psychiatrists, medical doctors, jail mental health staff, the local community services board, and private contractors. Treatment included individual counseling and group counseling. As part of their mental health treatment, inmates requiring
medication for treatment of their mental illness received 10,675 prescriptions for psychotropic medications in local and regional jails in Virginia in one month (June 2018).
A total of 1,025 inmates with mental illness, representing 13.05 percent of the mentally
ill incarcerated population in Virginia, refused psychotropic medication. A later survey
showed that 38 percent of those receiving medication for mental illness did not have an
active prescription prior to incarceration.3
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Cost in Jail
Mental health treatment is necessary, but expensive. In 2020,
the average operating cost in Virginia jails per inmate per day
was $100.32, which is a daily increase of $8.35 over 2019. In
2020, 9.7 million inmate responsible days were incurred in
Virginia jails,4 with jail operating costs per inmate day ranging
from a low of $50.07 at the Northern Neck Regional Jail to a
high of $354.59 at the Fairfax County Jail.
In 2018, the average cost of mental health treatment for inmates in Virginia jails was $23.2 million.5 This includes mental
illness medications administered (17.60 percent) and mental
health service providers including medical doctors and nurses
(82.40 percent).
Offense Types
Most inmates with mental illness are incarcerated for nonviolent offenses (50 percent). Only 27 percent of inmates with
mental illness are incarcerated for violent offenses and 23 percent for drug offenses. This data does not account for persons
who are charged or convicted and not held in jail pending trial
or post-conviction.6
What is a Behavioral/Mental Health Docket?
With the prevalence of mental illness throughout the incarcerated population, the need for a method to address the role of
mental illness in the commission of crimes is obvious and has
resulted in the creation of Virginia’s Behavioral/Mental Health
Docket, which is a specialized docket within the existing
circuit and/or district court system. A circuit or district court
that desires to establish such a specialized docket must petition
the Supreme Court of Virginia for authorization prior to forming its own Behavioral/Mental Health Docket.7
These dockets are designed to identify individuals with
diagnosed serious mental illness (SMI) in the criminal justice
system, provide treatment and conditions to reduce reoffending, and hold the individuals accountable for the offense(s)
committed. SMI includes disorders such as bipolar disorder,
major depressive disorder, schizophrenia, and schizoaffective
disorder. This voluntary docket is available to persons having
mental illness that relates to their charge(s). The docket works
to address the cause of the criminal activity which often involves self-medicating, lack of resources, and unemployment.
Behavioral/Mental Health Docket v. Traditional Docket
Each person is assessed on a case-by-case basis for admission
into the Behavioral/Mental Health Docket using a validated
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clinical-assessment tool that identifies a diagnosis. The Behavioral/Mental Health Docket is not special treatment that excuses criminal behavior. A traditional docket has limited resources
that can be provided to mentally ill individuals to prevent reoffending. Individuals in the Behavioral/Mental Health Docket
are provided specialized resources and conditions that will
have a better effect on preventing re-offending. Participants in
the Behavioral/Mental Health Docket are required to complete
more conditions than the traditional docket, including routine
court appearances and supervision in the community. Participants are held accountable for their completion of the docket’s
conditions and may receive sanctions for noncompliance. The
length of time an individual participates in the Behavioral/
Mental Health Docket often reaches the maximum sentence
that could be imposed under the traditional court process. The
average length of participation in Virginia in 2020 was 312
days, just 53 days shy of the maximum period of incarceration
that can be imposed for a Class 1 misdemeanor offense.8
The Docket’s Success in Virginia
The first Behavioral/Mental Health Docket started in 2004 in
Norfolk. Across Virginia there are currently twelve Behavioral/
Mental Health Dockets in General District Court, two in Circuit Court, and one in Juvenile and Domestic Relations Court.9
Since most dockets are in General District Court, most of the
offenses are misdemeanors or felonies that can be plead down
to a misdemeanor.
During Virginia’s 2020 fiscal year, there were 197 active
mental health docket participants across the Commonwealth.
Of those active participants, 42.6 percent were diagnosed with
a psychotic disorder and 33 percent were diagnosed with a
mood disorder. The graduation rate of the active participants
in 2020 was 46.3 percent. Only 10 percent of the active participants were terminated for a new criminal offense.10 Each locality operates their Behavioral/Mental Health Docket individually
based on their community’s needs.
Examples of Dockets in Virginia
Chesapeake General District Court
The Behavioral Health Docket first started in Chesapeake General District Court in 2018. Chesapeake’s docket is generally
a pre-plea program, supervising the individual in lieu of conviction. The docket also allows for a probation-based program
after conviction. Chesapeake’s GDC docket is a joint docket
with the Juvenile and Domestic Relations Court for adult cases.
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Eligibility: 
Misdemeanor charges or felonies that can be reduced; mental
health diagnosis; preferred to be a Chesapeake resident (will
accommodate if possible); no DUI offenses, or history of violent crimes or sex offenses.
Program: 
Meets twice a month in court; requires out of court counseling;
Judge runs the meeting and makes the final decision; average
length of time in the docket is 6 months.
Outcome:
Successful:
Charges are dismissed or no active incarceration.
Unsuccessful: 
Sanctions (increased appearances, community service,
writing an essay, monitoring devices, curfew, a period of
incarceration (1-5 days)), removal from the docket, and
imposition of a sentence or balance of their sentence.
Overall:
Chesapeake has seen much success in their Behavioral Health
Docket with an average of 10–15 graduates a year. Most of
the offenses that participants are charged with are trespassing, shoplifting, and assault and battery on a law enforcement
officer. Chief Judge Erin Bedois, presiding judge, indicated that
reoffending is very rare. Judge Bedois emphasized the docket’s
focus on transitioning participants back into the community
without the docket’s supervision to avoid reoffending.
Richmond Circuit Court
Richmond’s Circuit Court docket is a pre-adjudication program that requires the participant to stipulate that the facts are
sufficient for a finding of guilt.
Eligibility: 
At the discretion of the Commonwealth’s Attorney; pending
charge in the Richmond City Circuit Court; mental health
diagnosis; medium criminogenic risk; safely manageable in the
community
Program: 
Twelve-month program; regular meetings with clinician and
probation; court review hearings every 45–60 days; Commonwealth’s Attorney runs the meeting and makes final decision
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Outcome:
Successful: 
Charges are dismissed, reduced, or sentences are
suspended.
Unsuccessful: 
Sanctions (increased appointments, inpatient treatment,
team interventions, show cause, or capias for their arrest), removal from the docket, sentenced according to
the Virginia Sentencing Guidelines.
Overall: 
Richmond has a successful docket with approximately 20
graduates per year. Most of the offenses that participants are
charged with are assault and battery on law enforcement and
property type offenses.
Roanoke/Salem General District Court
The Therapeutic Docket first started in Roanoke General
District Court in 2011. Roanoke’s docket is pre-adjudication or
probation-based determinative on the facts of the case.
Program: 
One-year program; meets twice a month in court; requires out
of court counseling for mental illness, substance abuse and/or
trauma therapy; assistance with employment; Judge runs the
meeting and makes the final decision; average length of time in
the docket is 1 year.
Eligibility: 
No felony charges unless the Commonwealth’s Attorney agrees
to reduce the charge to a misdemeanor; no DUI offenses; mental health diagnosis; pending charge before the Court.
Outcome:
Successful: 
Charges are dismissed or no active incarceration.
Unsuccessful: 
Sanctions (additional treatment, jail time (very rare),
reprimand, community service), removal from the
docket, conviction, active incarceration.
Overall: 
Roanoke has seen great success in their Therapeutic Docket
with approximately 35–40 participants graduating each year.
According to MaryEtta Rice-Way, the docket coordinator, reoffending is very rare. Most of the offenses that participants are
charged with are larceny and property type offenses. Rice-Way
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indicates that the docket focuses on the core issues in why the individual is offending and they
work to address those basic needs first.
Outcomes of the Mental Health Dockets
Behavioral/Mental Health Dockets participants
have lower rates of recidivism and are less likely
to be arrested for new crimes than those with
mental illnesses in traditional criminal court
systems (39.6 percent vs. 74.8 percent).11 These
dockets connect participants with mental health
treatment services that would not otherwise be
available in a traditional court system, and thus
have the potential to save money and benefit
society through reduced recidivism and the
associated jail and court costs. The resources involved in establishing Behavioral/Mental Health
Dockets not only benefit the participants but
society as a whole and are a great investment for
the Commonwealth.
Endnotes
1 L
 aura Maruschak, Jennifer Bronson, and Mariel Alper.
Indicators of Mental Health Problems Reported by
Prisoners: Survey of Prison Inmates, 2016. U.S.
Department of Justice, 2021. https://perma.cc/
CE6J-RHHE
2C
 ommonwealth of Virginia Compensation Board.
Mental Illness in Jails Report. Richmond, VA, 2018.
https://perma.cc/9JKK-DCV9
3V
 irginia Department of Criminal Justice Services.
“Status of Virginia Jails’ Re-entry, Mental Health, and
Substance Abuse Services.” Richmond, VA, 2020. https://
perma.cc/WGX9-URS3
4C
 ommonwealth of Virginia Compensation Board.
FY2020 Jail Cost Report Annual Jail Revenues and
Expenditures Report. https://perma.cc/6QKC-HYR7
5C
 ommonwealth of Virginia Compensation Board.
Mental Illness in Jails Report. Richmond, VA, 2018.
https://perma.cc/ECP9-NNUD
6 Ibid.
7  Supreme Court of Virginia Rule 1:25
8  S upreme Court of Virginia. Virginia Behavioral Health
Dockets 2020 Annual Report, Richmond, VA, 2020.
https://perma.cc/SBG9-44JP
9  S upreme Court of Virginia. “Virginia Behavioral/Mental
Health Dockets,” Richmond, VA, 2021. https://perma.
cc/7KTG-G7ZJ
10 S upreme Court of Virginia. Virginia Behavioral Health
Dockets 2020 Annual Report, Richmond, VA, 2020.
https://perma.cc/9N8U-U8NK
11 B
 radley Ray. Long-Term Recidivism of Mental Health
Court Defendants. International Journal of Law &
Psychiatry, 2014.
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Nominate a Young Lawyer:

The R. Edwin Burnette Jr.
Young Lawyer of the Year Award
Deadline: March 25
Honoring an outstanding young Virginia lawyer
who has demonstrated dedicated service to the
Young Lawyers Conference, the legal profession,
and the community.
Presented at the VSB Annual Meeting in June.

bit.ly/BurnetteAward

Amanda L. Newins is an attorney at
Pender & Coward, P.C., focusing her practice on criminal defense and civil litigation. She serves on the Board of Directors
for the Young Lawyers Conference of the
Virginia State Bar as well as various other
community organizations. She is a graduate of James Madison University and
Regent University School of Law.
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Pulling Your Punches:

Prospect Theory, Risk Aversion, and Trial

O

by Benjamin A. Shute

n a hot September day in 1983,
British-Canadian boxer Lennox
Lewis won the World Amateur
Junior Boxing title in Santo
Domingo at the age of 18. After his
win, rumor had it that he hadn’t fought the best
the Americans had to offer, so his trainer drove
him to a small gym nestled between Catskill Creek
and the Hudson River to spar against a teenaged
Mike Tyson. Under legendary coach Cus
D’Amato, Tyson had already begun to make a
name for himself just before his professional career
began in 1985. Accounts of the sparring sessions
vary, but one thing was certain; Lennox Lewis left
with a bloody lip and a memorable account of Kid
Dynamite.
The next time the two fought would be over a
decade later, in 2002. By then Tyson was past his
prime. Tyson had spent the better part of the ’90s
brawling his way back from a jail sentence and a
biting suspension. For years, Lewis had danced
around the prospect of a rematch from their
sparring days in the Catskills, and he even turned
down a $13.5 million purse to get back in the ring
in 1996, just as Tyson was making a comeback. Be
it politics, Tyson’s hell-bent left, or just a desire to
stave off defeat, Lewis picked his rematch wisely.
Though a courtroom stands in contrast to the
squared circle, the decisions made by litigants,
and prosecutors in particular, often resemble the
pugilists who decide when to step in the arena. To
fight, or live to fight, was the challenge facing
Lewis in 1996. He had to decide whether getting
into the ring was worth the risk—the same
challenge that Commonwealth’s Attorneys face
every day.
Countless factors affect how and when we decide to bring a case. How will the victims be affected? Is the community, or someone in particular, at
risk of further harm from the accused? How can
we best protect the community from that harm?
Are there substance abuse issues, or mental health
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concerns that should be addressed when searching
for a specific outcome for the defendant? The list
goes on. While it might sound trite, there is always
value in taking a step back and asking ourselves
why we’re going to trial in any given case. We are
burdened with tremendous discretion. We should
constantly examine how we use it.
Commonwealth’s Attorneys have long recognized this need for solemn reflection, but this
process is beginning to take an important turn.
Prosecutors are beginning to think more about
how we make decisions, and the biases and
heuristics which cause us to utilize our discretion
in a certain way. Implicit bias is a good example
of this. By now it is widely accepted that each of
us are predisposed to stereotypes and learned
associations that shape how we think about others
and affect how we make decisions. This trend is
important for us to consider, of course, but
implicit bias trainings and associative tests are just
the tip of the iceberg. We need to reevaluate how
we make decisions if we are to pursue just outcomes in our work. We need to think hard about
why we choose to lace up those gloves, and just as
importantly, why we choose not to.
We should begin by evaluating our work
through the lens of prospect theory. Developed by
behavioral psychologists Daniel Kahneman and
Amos Tversky, prospect theory is an empirical
theory of psychology that evaluates how people actually make decisions.1 For too long legal
scholars and practitioners have operated under the
rational choice theory, that is, the assumption that
people are rational and will generally act rationally
in their decision making.2 Prospect theory takes
issue with the rational choice model, and it instead
establishes a theory of decision making that claims
that people make risky or uncertain decisions in a
number of key ways based on automatic biases and
heuristics that are present in all of us.3
First, prospect theory holds that human beings
evaluate decisions relative to a reference point, or

VIRGINIA LAWYER | FEBRUARY 2022 | VOL. 70 | THE YOUNG LAWYERS CONFERENCE ISSUE

www.vsb.org

the status quo in which we exist prior to making a decision.
and losses on a scoreboard and calculating a trial success rate
When deciding between two options that appear to be gains
are long gone, and for good reason. A prosecutor who hasn’t
relative to the status quo, we tend to make risk-averse choices.4
lost a case is a prosecutor who hasn’t really tried one. Losing
In contrast, when deciding between options that both appear
is part of the job, and in some jurisdictions, most of it. When
to be a loss, we tend to make risk-seeking choices.5 For examdeciding to take a case to trial, we instead seek a just outcome
ple, when handed a good case (i.e., reliable witnesses, forensic
that appropriately addresses the needs of the victims, the comevidence, surveillance footage, etc.) a prosecutor starts at a
munity, and the defendants. That outcome is hard to quantify,
positive reference point. From here, he or she has two good
much less calculate against the loss aversion numbers put
options: either try the case or leverage their evidence to negoforward by behavioral psychologists.
tiate for the desired outcome. Under these circumstances, both
Despite this, we should be mindful of loss aversion because
positive gains for the Commonwealth, the prosecutor is more
it poses important questions. Specifically, what exactly is it that
likely to be risk-averse and seek a plea.
we consider a loss? When community safety is concerned, the
In contrast, when a prosanswer is rather simple. But if our
ecutor starts with a bad case,
desired outcome considers other
or a negative reference point
factors like victim restitution, drug
(i.e., unreliable witnesses,
and mental health treatment, or
circumstantial evidence, and
to prevent someone from lawfully
an unsympathetic jury), the
possessing a firearm, a loss isn’t
prosecutor’s options are both
always straightforward. Moreover,
Prosecutors are
a relative loss. Either they can
why exactly are we averse to the
beginning to think more
try the case and lose, or try
loss to begin with? Why is losing
to plea bargain without any
so aggravating? For most people,
about how we make
leverage. Given the option of
most of the time, the answer lies
decisions, and the
two relative losses, a prosin finding justice for the victims or
ecutor is more likely to be
protection for the most vulnerable.
biases and heuristics
risk-seeking and try the case
But it would be disingenuous not to
which cause us to
to a jury.
recognize the role that ego plays in
Second, prospect theory
the equation as well. It is human to
utilize our discretion in
has also shown that human
internalize our losses, and natural to
a certain way.
beings place greater value on
draw inferences from them which
losses than gains. When we
cast a shadow upon our future
lose something, behavioral
decisions.
studies have shown that the
Third, prospect theory shows
aggravation we experience is
that people overvalue certainty.9
far greater than the pleasure
This is referred to as the certainty
or happiness associated with gaining that same thing.6 This
effect.10 For example, studies show that people would pay more
means that human beings will always make decisions in which
to go from a 95 percent chance to a 100 percent chance that a
we try to minimize losses far more than we try to maximize
desired event happens, than from a 20 percent chance to a 25
gains. When examined in terms of hard financial data, behavpercent chance.11 The statistical difference of 5 percent may be
ioral psychologists have discovered that human beings tend
the same, but as human beings we place more psychological
to value losses twice as much as equivalent gains, or at a ratio
significance on the former than the latter. This phenomenon
of 2:1.7 This heightened sensitivity to loss is referred to as loss
has significant practical consequences for Commonwealth’s
aversion.8
Attorneys. It is presumptuous to try and apply probabilities to
The loss aversion coefficient has complex implications for
success at trial, and few people are so bold. Even the strongest
prosecutors, mainly because a “loss” is hard to quantify in real
cases carry a significant chance of loss. A witness can recant, a
terms. Unlike a boxing ring, the courtroom doesn’t always
juror can nullify, and a theory can fall apart with one deft arhave clear winners and losers. Ostensibly, a loss could be
gument from the defense. As a result, the certainty principle
defined as an acquittal of a defendant when a case goes to trial.
naturally pushes us towards favoring plea agreements, even
Yet in reality, few Commonwealth’s Attorneys exercise their
in the strongest of cases.
discretion in such shallow terms. The days of counting wins
When Lewis and Tyson finally fought at the Pyramid in
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Memphis, Tennessee, the two veteran bruisers were a long way
from their summer sparring session on the bank of Catskill Creek.
Tyson’s fighting style hadn’t changed in twenty years. He came out
in his traditional peek-a-boo style, ducking jabs and crouching
down before coming back with an aggressive hook. Lewis came
back with a plan, firing off jabs round after round and patiently
waiting for Tyson to tire. By the eighth round, with 47 seconds
left, and two cuts above Tyson’s eyes, Lewis’s patience paid off. A
strong right-cross earned Lewis the win he had waited for.
Pioneering research by behavioral psychologists provides
Commonwealth’s Attorneys with a unique opportunity for reflection. An opportunity to either fight the same fight, with the same
style, or to learn more about how we make decisions and adapt
our processes accordingly. While some will undoubtedly consider
these questions amateurish or unnecessary, if we are sincere in
our desire to seek a just outcome in every case, we must rise to
the occasion and reflect upon all that influences the way we utilize
our discretion. To be sure, much of the data provide more questions than answers, and it is perhaps for someone else to determine what those answers are. Yet before we are too eager to jump
in the ring and start swinging, or to pass up a turn at the title belt,
we should be mindful of why we choose to do so.
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6 Kahneman & Tversky, Prospect
Theory, supra, at 279.

7 Richard H. Thaler et al., The
Endowment Effect, Loss Aversion,
and Status Quo Bias, in The
Winner's Curse: Paradoxes and
Anomalies of Economic Life 63, 70
(Richard H. Thaler ed., 1992).
8 Kahneman & Tversky, Prospect
Theory, supra, at 279.
9 Kahneman & Tversky, Prospect
Theory, supra, at 279.
10 Symposium: Empircal Legal
Realism: A New Social Scientific
Assessment of Law and Human
Behavior: Prospect Theory, Risk
Preference, and the Law, 97 Nw.
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New Frontiers:

Non-Fungible Tokens, the Metaverse, and the Law

T

by Victoria Walker

he year 2021 was not short on truly noteworthy
events. The Olympics occurred in an odd year
and we non-gymnasts learned about the ‘twisties.’ The container ship Ever Given was stuck in
the Suez Canal for six days (an eternity in shipping time). Hundreds of millions of people around the world
received their first mRNA vaccine.
And non-fungible tokens (NFTs) made their debut on the
world stage.

NFTs at Center Stage
The jury is still out on whether some of the more expensive
NFT purchases of 2021 were solid investments, but the fact
that the jury even knows the term “NFT” is a milestone. This
quasi-new asset class had a banner year, and it seems unlikely that NFTs will ever return to obscurity. While 2021 was
certainly the biggest year for NFTs, it was not the first year. In
fact, the first NFT was minted in 2014 and sold at auction in
2021 for $1.4 million.1 Between 2018 and 2020, the total value
of transactions involving NFTs totaled less than $200 million.2
In 2021 alone, that number exceeded $12 billion.3
The sheer value of the NFT market is one reason Virginia
lawyers should keep an eye on the space, but there is another
reason: the metaverse. NFTs are a big part of the metaverse and
are likely to serve as the on-ramp for many users. Imagine a
virtual world in which you can engage in meaningful discussions about the latest Fourth Circuit decision, find the perfect
button-down shirt, and play your favorite role-playing game.
And you can do so in a single, integrated, virtual environment.
This scenario is a glimmer of the promise of the metaverse—a
virtual universe of many connected virtual worlds.
For lawyers and their clients who “follow the money,” there
are major investments being made in the metaverse business.
From Meta (formerly known as Facebook) to Disney and
NASCAR, many household names are racing to build out
their own virtual experiences that allow participants to control
virtual assets (NFTs) that are unique to a particular virtual
space. This trend will continue to generate excitement for the
foreseeable future, but it will also create new and interesting
legal issues for lawyers to contend with.
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In fact, lawyers are already grappling with some of these
issues:
• When is an NFT a security, commodity, or some other
intangible asset class?
• What intellectual property rights are conveyed in a
purchase?
• Should NFT issuers have anti-money laundering
protocols?
• And what about taxes?
Businesses and individuals alike will need lawyers to sort
out these questions and advise them accordingly. These new
frontiers present developing opportunities for both transactional attorneys and litigators.
But What Are NFTs?
In short, NFTs are unique digital tokens that represent ownership rights in a particular digital or tangible asset. The uniqueness of NFTs allows others to reliably identify and authenticate
the asset and verify the chain of ownership. In terms of form,
NFTs are essentially computer code, but there is a lot of flexibility in how the code can be programmed to execute.
NFTs live on a blockchain. A blockchain is a distributed
database, or shared ledger, that records information about
digital transactions. Transactions are grouped and verified
in blocks. Once a block of transactions is verified, it is then
assigned a unique cryptographic hash that is based, in part, on
the preceding block of verified transactions. Each successive
block is linked to the one before it, creating a chain, and a copy
of the chain exists on the machines of all participants (hence,
the ‘distributed’ element). The linking of blocks using unique
hashes renders it virtually impossible to alter any single block
(transaction) retroactively. This immutability is part of what
makes blockchain so appealing to enthusiasts and adopters.
While all this may sound foreign, remember that digital
assets are not new and they date back to the early days of the
internet (e.g., domain names). Blockchain simply facilitates the
transferability, liquidity, and interoperability of these assets.
How NFTs Are Being Used
NFTs are being deployed in every way imaginable. Tweets.
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Virtual fashion designs. Real estate (virtual and real world).
Domain names. One can tokenize almost anything, and many
people have done just that. However, most of the value of the
NFT market currently lies in a few categories: digital works,
collectibles, and gaming.
Digital Works & Collectibles
The biggest growth in the NFT market came in the way of
digital works. This is largely because smart contracts coded
into NFTs allow for the generation of royalties to the creator
on subsequent sales of the NFT. With this built-in royalty
structure, an artist who suddenly garners acclaim midway or
towards the end of their career can still financially benefit from
those earlier works that suddenly become much more valuable.
Every other week in 2021
featured a story about a relatively unknown artist raking in
millions of dollars for a piece of
digital artwork. The most notable
NFT sale has been the sale of
Everydays: The First 5,000 Days
by an artist named Beeple.4 The
digital artwork is a collage of
digital images and sold for more
than $69 million in a March 2021
auction. In September 2021, Time
magazine launched its community initiative, TimePieces, and
its first artist-in-residence is a
12-year-old digital artist whose
Long Neckie Ladies digital art
collection has generated over $3
million in sales.5 6
Musicians have also gotten in
on the action. Rock group Kings
of Leon released their When You
See Yourself album in an NFT
version in the spring of 2021.7
Purchasers of the NFT album received perks such as enhanced
cover art and even live concert access. NFTs allow musicians
to use things like secret tracks or exclusive behind-the-scenes
videos to entice listeners to buy full albums.
Many major sports leagues have also hopped on the NFT
train. The NBA’s Top Shot offers officially licensed collectibles
of NBA and WNBA moments. Major League Baseball (MLB)
launched its own NFT projects in 2021 and has created both
digital player cards and videos of major MLB moments. The
NHL has successfully created its own NFT marketplace, and
the NFL will likely have the same in 2022. Both professional
and college sports leagues recognize the many opportunities
that are inherent in NFTs, from royalties to enhanced fan experiences, and are positioning themselves accordingly.
Now before you agree to fund the minting of your neph-

ew’s digital art or game-winning free throw as an NFT, or go
out and buy an NFT album from your favorite artist, consider
these questions: What rights in the underlying work are being
transacted? What rights in the underlying work are owned by
the creator? What rights are being retained by the creator?
These types of questions were not top of mind at the height
of 2021’s NFT craze but they have emerged as the dust has
settled. Imagine spending tens of thousands of dollars (in
cryptocurrency) for a digital masterpiece. You post your pricey
masterpiece on your e-commerce website and later receive a
Digital Millennium Copyright Act takedown notice from the
creator, the creator’s employer, or some other third party.
The rights that are transacted in NFT sales vary widely and
this variation makes it all the more important for buyers to
know what rights or permissible
uses accompany the purchase.
The $69 million Everydays price
tag may not give the purchaser
the right to reproduce the work
or to use it in a commercial
context. Similarly, one probably
cannot put their exclusive Kings
of Leon enhanced album cover
art behind a website paywall and
charge visitors for access.
Like real property, intellectual property rights are a bundle
of sticks, and both creators and
buyers should be clear on which
sticks are being transacted. However, caveat emptor suggests that
the buyer will more often than
not bear the risk of loss. As a
result, buyers should look out for
licensing agreements (common
in popular NFT marketplaces)
and ask questions.

Unsurprisingly,
these virtual
gaming assets can
give rise to real
legal questions for
game developers
and players.
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Gaming
From hobby to hustle, gaming has become a legitimate source
of income for gamers, and NFTs enhance those financial
opportunities. Somewhat ironically, the gaming community is
split on the viability and long-term success of NFTs in gaming.
There are a few fault lines, but an important one tends to divide
players who are looking to financially capitalize on gaming
from those who are not. Nonetheless, NFTs present an interesting financial opportunity for both game developers and players.
NFTs feature prominently in play-to-earn games. As the
name suggests, these games reward players with cryptocurrency or NFTs for simply playing the game. One of the more
popular play-to-earn platforms of 2021 is Axie Infinity. This
gaming universe is somewhat reminiscent of Pokemon Go,
but it is much more dynamic for players who can participate
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in a fully formed, player-owned virtual economy. Players can
buy, sell, trade, earn, win, and create resources that can be used
across games in the Axie universe. These resources can also be
traded outside of the Axie universe. NFTs are used to identify
the resources and, like NFT art royalties, allow players to generate financial returns on subsequent sales of those resources.
In addition to play-to-earn games, NFTs have also had a
big impact on role-playing games (RPGs). Known for creating
immersive experiences, RPGs allow players to assume the role
of a character or team of characters. The player is ultimately
responsible for developing the character in the game and how
they develop the character, and subsequent actions they take as
the character, will determine the player’s level of success. Like
in play-to-earn games, RPG players improve their chances of
success by amassing resources and tools in the game, and NFTs
allow these resources to be bought, sold, and traded within
the game. NFTs also allow players to confirm the scarcity or
uniqueness of a particular game asset and allow players to
trade assets outside of the game universe.
Unsurprisingly, these virtual gaming assets can give rise
to real legal questions for game developers and players.
• When does an NFT transaction become a taxable
event?
• Who is liable for fraudulent NFT schemes within a
game?
• When must a game developer implement anti-money
laundering protocols?
• What are the restrictions on advertising and marketing materials when a game features NFTs?
The legal questions are as complex as some of these gaming
universes. Unfortunately, the answers are not always easy to
find and, in many cases, are not yet known. Federal lawmakers
are gradually developing guidance on those NFT and cryptocurrency questions that implicate federal law. States are also
figuring out their positions. Game developers may still find
themselves unwittingly in hot water if they operate in contradiction to the spirit of the law simply because the letter of the
law remains unclear.

Coming Up at the YLC:
The Professional
Development Conference
&
The Bench-Bar Conference
These two programs will include a
range of timely topics with content
specifically designed for young
lawyers. CLE credit will be available!
Stay tuned for more details and
registration information for these
spring programs.

An NFT Future?
Only time will tell whether 2021 was an anomalous year for
NFTs or the beginning of a string of mega (meta) hits. However, the trends and the money flows suggest that NFTs will
be around for the foreseeable future (unless lawmakers decide
otherwise).
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Big Law Has a Big Birthday:
Hunton Turns 120 Years Young
by Deirdre Norman

W

hat is a big birthday if not a time to reflect on past
achievements, set new goals, and look toward the future
with hope, optimism, and gratitude for still being here?
With 120 candles on its cake, Hunton Andrews Kurth
has weathered two global pandemics (the Spanish Flu and
COVID-19), the Great Depression, and two world wars. And
in 2018, Virginia-based Hunton & Williams (founded in 1901)
merged with Texas-based Andrews Kurth Kenyon (founded in
1902), and two old firms became one new firm with a storied
past and its eyes on the future.
With offices in Richmond, Norfolk, and Tysons Corner,
Hunton Andrews Kurth is the second-largest firm in Virginia.
And though some were surprised when the venerable Hunton
& Williams merged with a Texas firm, Doug Granger, managing partner of Hunton’s Richmond office, pointed out Hunton’s
preexisting connections to the Lone Star State.
“We were already a Texas firm,” Granger said. “We had
offices in Dallas, Houston, and Austin. They had offices in New
York and D.C., so we had overlap. They had a very, very similar
culture and history in the way that they were created and grew.
Their oil and gas practice complemented our electric power and
renewable energy practices, which made it a nice fit business
wise and strategically.”
George Howell, chair of Hunton’s executive committee, concurred. “During the negotiation of the merger, as I got to know
the lawyers at Andrews Kurth, it felt like they were our doppelgangers. They had the same spirit of teamwork, collaboration,
and respect for the individual, and they valued pro bono and
community service.”
The merger, like many law firm mergers of the past two
decades, provided the two already sizable firms with an even
bigger footprint and economies of scale that benefit the firm and
its clients in an increasingly global marketplace.
Today, Hunton has more than 200 lawyers in Virginia and
approximately 900 across the United States and the globe. But
despite massive growth and decades of change, Hunton remains
true to the partnership agreement it drew up over 120 years ago.
Said Howell, “If we go back to our original partnership agreement in 1901, it begins: ‘Law is a service to society.’ Those are
the very first words in the partnership agreement.”
To that end, Hunton has determinedly stuck to an admirable goal of encouraging 100 percent participation in pro bono
endeavors and was the first law firm in the country to open a law
office exclusively for pro bono clients. Located in Richmond’s
Church Hill neighborhood, Hunton’s pro bono office was the
manifestation of recently deceased Hunton partner George
Hunton Andrews Kurth’s dedicated pro bono office in
Richmond’s historic Church Hill, the first of its kind in the country.

28

VIRGINIA LAWYER | FEBRUARY 2022

www.vsb.org

GENERAL INTEREST

Hettrick (see page 43 for his obituary), who, after overUnited States Justice Lewis F. Powell Jr., who helped
coming personal obstacles that initially sidelined his
create a national network of legal aid programs before
active corporate law practice, became a fierce advocate
becoming a justice. Hunton won the Powell award as a
for lawyers suffering from addiction and mental health
firm in 1998 for attaining 100 percent attorney involveissues, as well as a devoted pro bono
ment in pro bono, and Hettrick won
attorney, chairing Hunton’s pro bono
the award in 2015 for his decades long
committee for 30 years.
commitment to helping underserved
Decades ago, some firms may have
Virginians attain justice.
seen an attorney struggling with adLess widely known than its pro
diction and chosen not to support that
bono efforts are the firm’s early and
lawyer on the long, often bumpy road
ongoing efforts in diversity. In the
to recovery. Hunton did just the opearly 1920s, Hunton hired Elizabeth N.
posite. Said Granger, “George Hettrick
Tompkins as a summer clerk. Tompkins
is a great example of the partnership
was the first woman to graduate from
and of the investment that we make in
the University of Virginia School of
people and how it gets repaid. Hunton
Law and one of the first to practice law.
Eppa Hunton, Jr.
gave him support when he needed it.
Though the reasons behind her hiring
And he spent the rest of his life paying
are lost to time, it should be noted that
it forward, both to other lawyers and to
Hunton founder Beverley B. Munford
the community at large.”
was the husband of women’s rights and
Said Howell, “When I think about
civil rights activist Mary-Cooke Branch
our firm's culture, there are three key
Munford, who fought (but lost) the
components. The first is collaboration
fight for the University of Virginia to
and teamwork, which we’re well-known
admit women in 1916, but who evenfor. Second is respect for the individtually became a member of its Board of
ual. And third is community service.”
Visitors in 1926.
To that end, Hunton was also one of
In 1943, during World War II,
the first firms to offer billable credit
Hunton
hired two women to work as
Henry Watkins Anderson
hours for pro bono service, for diversity
attorneys at the firm: Sarah Geer Dale
efforts, and for disaster relief.
and Nan Ross McConnell. Dale worked
“When your culture has a high focus
in labor law before retiring after getting
on pro bono and community service,
married. McConnell was attorney of
you tend to draw lawyers who value
record, along with firm founder Henry
those things. And so that’s why it’s been
W. Anderson and Lewis F. Powell Jr.,
a self-sustaining situation over 120
on a case that appeared before the
years,” Howell concluded.
Supreme Court of the United States in
Virginia State Bar Access to Legal
1947 representing Institutional Group
Services Director Crista Gantz has
for Boston Terminal Bonds against a
worked with Hunton for years and
debtor.
Beverly B. Munford
said, “Hunton has built a strong culture
In 1975, Hunton hired John Charles
where the expectation is 100 percent
Thomas as an associate, the first
participation in pro bono, and it shows.
Black lawyer to join the firm. Thomas
The firm’s leadership has consistently
climbed the ranks, working primarily
led by action in this area, and the comin energy law and nuclear litigation,
mitment to service is reflected at every
making partner in 1982. Thomas made
level of the organization. Hunton’s
national news at the time as the first
attorneys and legal support staff have
Black lawyer to enter as an associate
increased Legal Aid’s bench in critical
at a traditional Southern law firm and
areas, and its independent pro bono
go “up the line” to partner. A year after
office provides much-needed services
making partner, Thomas was appointed
to Central Virginians who can’t get
to the Supreme Court of Virginia, the
E. Randolph Williams
services anywhere else, particularly on
first African American to sit on the
family law matters.”
Court. In his essay, “One Journey in
The VSB’s most prestigious pro bono
a Century,” Thomas notes that it was
The four founders of the law
award is named after former Hunton
his colleague, Alan Rudlin, who joined
firm that would grow to be
partner and Supreme Court of the
Hunton as an associate the same year
Hunton & Williams.
www.vsb.org
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Doug Granger (left) and George Howell
(right) on the stairs of Hunton’s law
library in the Riverfront Plaza building.
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as Thomas, who had written a letter to then-Governor
Charles S. Robb suggesting Thomas for the role.
Wrote Thomas in 2002, “Hunton & Williams has
that way about it. It puts together in one place people of
diverse backgrounds often in pressure-cooker situations
and out of such comes the special relationships of lawyers who have been through it together.”
In 2021, Hunton became one of just 28 law firms
from across the country to belong to Bloomberg Law’s
Diversity, Equity, and Inclusion Framework. The framework allows firms to establish diversity metrics, gather
the data, and then work to meet or exceed the threshold
they set for themselves. Regularly recognized on “Best
Places to Work” lists, Hunton says its diverse employees
are almost 57 percent female and 41 percent minority.
When asked what he sees as the future of Hunton,
Howell returned to the importance of maintaining the
three pillars of the firm: teamwork, respect for the individual, and community service. And, of course, serving
the firm’s clients.
“Well, we always follow our clients, right?” Granger
concurred. “So, the idea is we serve our clients, whether they’re paying or pro bono. And we are going to go
where the clients need us to go. The key, though, is
maintaining the culture, maintaining those three pillars.
And we absolutely do that.”
Both Howell and Granger noted that Hunton has
encouraged its lawyers to seek out and develop practice
areas that they see as emerging trends years before they
become routine areas of the law. By way of example,
they pointed out Hunton’s early forays into asset securitization, cybersecurity, and data privacy issues—none
of which were buzzwords when Hunton lawyers began
developing expertise in these areas.
Added Howell, “The development of these former
niche areas is a great example of where, yes, we follow
our clients and do what our clients need, but we also
need to anticipate, we need to think about what our clients are going to need five years from now, and 10 years
from now, not just what they need today.”
Granger, who has done much of his work for clients
based in the United Kingdom, said the continuing globalization of the firm’s clients “has created a challenge
of how you spread out where you do your work and,
at the same time, continue to devote resources to
the community where you live and remain
relevant. That’s a challenge, but that’s
something that I think that we want
to continue to focus on. Even if
we’re working with people that are
in California or overseas, how do we
still get our people engaged in doing

things that make this community better?”
In fact, Hunton has been an active supporter of
the Bar and its efforts in the Commonwealth for many
decades. According to Director of Bar Services Maureen
Stengel, who has helped run the VSB’s Professionalism
Course, Annual Meeting, sections and conferences
events, and awards for over 30 years, “Hunton has
always been financially supportive of our events and
programs but, more importantly, has not just allowed,
but encouraged, its attorneys to share their time, talent
and expertise volunteering with the Virginia State Bar.
Their participation has been invaluable.”
When they are not serving their clients, volunteering
for pro bono causes, and working to improve the legal
profession and the communities in which they live,
Hunton attorneys try to stay balanced and healthy. The
firm continues to look for ways to make sure its lawyers
and staff are fulfilled, healthy, and cultivate outside interests to cope with the stresses inherent in legal work.
Both Howell and Granger speak enthusiastically of
colleagues who write poetry, perform in bands, and run
marathons. Said Granger, “What we’ve learned from
COVID is that a flexible work environment helps people work better across offices and teams, which, in turn,
allows us to continue delivering quality and reasonably
priced service to our clients.”
Howell added, “The key to us is how do we best
support our lawyers and our staff so they can best serve
our clients?”
Perhaps the 120th birthday of Hunton can best be
summed up by the words of Justice John Charles Thomas, penned on the firm’s centennial birthday: “This firm
has been and remains a leader because it knows how to
grow and evolve and expand and change while holding
onto the bedrock principle that each lawyer must always
give his or her best and that working together we are
much more than we could be working separately.” q

The Hon. John Charles Thomas (ret.), first
Black justice of the Supreme Court of
Virginia and former Hunton partner

www.vsb.org
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Get on the Ballot for Bar Council Elections
Bar Council, the Virginia State Bar’s governing body,
will hold its annual elections by electronic ballot in
April for terms beginning July 1. Virginia lawyers
who wish to be on the ballot must be active members
in good standing of their circuit as of
March 15, 2022.
Make sure your contact information is current in
the Bar’s records before March 15 to ensure that you
are eligible to run and to vote in your circuit — and
that you receive the ballot.
In order to run, a lawyer must:
• file a nominating petition signed by not fewer
than ten other members eligible to vote in the
circuit (www.vsb.org/docs/petition.pdf),
• write a statement of qualifications not exceeding
150 words,* and
• provide a digital headshot.**
File these three things with the executive director
at elections@vsb.org on or before March 25, 2022.
In the statement, describe what is it about your
background that makes you well suited to the position
and what you hope to accomplish as a member of bar
council. View an example of what voters see at
www.vsb.org/site/members/13th_circuit.
Council members may serve two 3-year terms
but must be re-elected to serve a 2nd term. The chart
shows which circuits have seats available for election.

Circuit 2

1 seat (incumbent is eligible for first full term)

Circuit 3

1 seat (incumbent is eligible for first full term)

Circuit 4

1 seat (incumbent is not eligible for re-election)

Circuit 5

1 seat (incumbent is eligible for 2nd term)

Circuit 6

1 seat (incumbent is eligible for first full term)

Circuit 13

2 seats (1 incumbents are eligible for 2nd term; 1
incumbent is not seeking re-election)

Circuit 16

1 seat (incumbent is not eligible for re-election)

Circuit 17

3 seats (1 incumbent is eligible for 2nd term; 2
incumbents are not eligible for re-election)

Circuit 19

2 seats (2 incumbents are not eligible for re-election)

Circuit 20

1 seat (incumbent is eligible for 2nd term)

Circuit 22

1 seat (incumbent is eligible for 2nd term)

Circuit 23

1 seat (incumbent is not eligible for re-election)

Circuit 26

1 seat (incumbent is not eligible for re-election)

Circuit 27

1 seat (incumbent is not eligible for re-election)

Circuit 31

1 seat (incumbent is not eligible for re-election)

* Please do not send statements in pdf form. Use a text program like Word or write
directly into the body of the email in a way that allows for easy copy and paste.
** Please do not send a headshot that is in-line or embedded in the email or statement.
Rather, attach it to the email in JPEG/JPG/PNG format. The photo should preferably
be just your head and shoulders.

Join the Leadership of Your Virginia State Bar
Since 1938, the Virginia State Bar has operated as an administrative agency of the Supreme Court of Virginia, unifying Virginia lawyers
into a mandatory state bar. Its mission is fulfilled by hundreds of Virginia lawyers who volunteer their time to serve on the many
committees and boards that work to improve the legal system in the Commonwealth. For more information, go to bit.ly/barleader.

The Nominating Committee seeks active and in-good-standing lawyers
for three important bodies.
Send a résumé and short statement of interest by February 11 to nominations@vsb.org or by mail to the Bar.
The Clients’ Protection Fund Board:  
• 7 lawyer vacancies and 1 lay member
vacancy (2 current members are not
eligible for reappointment; 1 atlarge member who is not eligible for
reappointment; 3 current members
who are eligible for reappointment, 1
current member who is unable to serve
a second term and 1 lay member who
is not eligible for reappointment)
• May serve 2 consecutive 3-year terms
32

The Judicial Candidate Evaluation
Committee:  
• 2 lawyer vacancies (2 current
members from the 1st and 5th
disciplinary districts are not eligible for
reappointment).
• May serve one full 3-year term (no
reappointment)
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The Executive Committee:
• 6 vacancies (2 current members
are not eligible for reappointment;
4 current members are eligible for
reappointment)
• Filled from ranks of the Bar Council
• 1-year terms with potential
reappointment

www.vsb.org
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FBI Recognizes VSB for National Name
Check Program Assistance
At some point in your career, you likely
underwent a background check. The
purpose of these checks can range from
confirming a person’s identity and
qualifications to assessing the suitability
of a candidate for some select privilege.
For Virginia lawyers undergoing
background checks, the Virginia State
Bar serves as the go-to organization for
private, local, state, and federal agencies
seeking status checks on Bar members.
Recently, the Richmond Field Office
of the FBI presented a certificate of
appreciation to the Virginia State Bar for
its ongoing contributions to the success
of the National Name Check Program
(NNCP). The NNCP is an FBI program
that performs background checks for
federal and state agencies before certain
privileges, including employment and
security clearance, can be granted to an
individual.
DaVida M. Davis, clerk of the
Disciplinary System, and Lauren P.
Langley, deputy director of Regulatory
Compliance, accepted the awards

alongside department employees at the
Bar’s office in downtown Richmond. The
Clerk’s Office provides the FBI with a
Bar member’s disciplinary history, while
Regulatory Compliance provides basic
publicly releasable information on
members as requested by the FBI. Both
departments’ efforts fall under the
public protection role that the Bar plays
by ensuring that outside organizations
are granting privileges to upstanding
Virginia lawyers and that non-law-abiding attorneys are properly disciplined.
The award is a culmination of a
decades-long positive working relationship between the Bar and the FBI.
“The FBI recently realized just how
long the relationship with the VSB goes
back—nearly 25 years—as longstanding
FBI employees prepare for retirement,”
Langley said. “The award recognized the
VSB’s professionalism in consistently
responding in a timely manner, with
accurate information, which is vitally
important to the types of matters the
FBI handles.”

Davis also referenced timeliness as
key in her department’s work with the
FBI. Any delay on the Bar’s end prolongs the background check process and
prevents Virginia lawyers from quickly
obtaining clearance.
“We receive numerous requests from
the FBI on a weekly basis and [the
Clerk’s Office’s] protocol is to provide a
response on the next business day,”
Davis said.
The award ceremony also provided a
unique opportunity for Bar employees
to connect face-to-face with the FBI
employees they have frequently worked
with over the years.
“Staff members thoroughly enjoyed
finally meeting one another in person
after digitally working together for so
many years,” Langley said.
For Davis and the rest of the Clerk’s
Office, the award provided validation of
their efforts.
“The recognition is a reminder to all
of us that the work that we do is
important and meaningful,” Davis said.

Clerk of the Disciplinary System
DaVida M. Davis (center) holds the
Certificate of Appreciation presented by FBI Special Agent in Charge
Stanley M. Meador (right) while
surrounded by Clerk’s Office staff.

Former Regulatory Compliance
Director Demetrios J. Melis (center)
accepts the Certificate of Appreciation from FBI Special Agent in
Charge Stanley M. Meador (right)
alongside some of the
department staff.
www.vsb.org
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The Hon. S. Bernard Goodwyn New Chief Justice
of Supreme Court of Virginia
In a whirlwind of end of year activity for
the Supreme Court of Virginia, Chief
Justice Donald W. Lemons stepped
down as chief justice on December 31,
2021, and Justice S. Bernard Goodwyn
was elected as the Court’s new leader as
of January 1, 2022.
Chief Justice Goodwyn has served
on the Supreme Court of Virginia since
being appointed by Governor Tim Kaine
and unanimously elected by the General
Assembly in 2008.
A native of Southampton, Chief
Justice Goodwyn served as a circuit

court judge and in general district court
before joining the Supreme Court of
Virginia. He made history as the first
African American judge appointed to
the Chesapeake General District Court,
after he left the Norfolk firm of Willcox
and Savage, where he was partner
practicing as a civil and commercial
litigator, in order to join the bench.
Chief Justice Goodwyn graduated
from Harvard University, magna cum
laude, before receiving his law degree
from the University of Virginia.

Local and Specialty
Bar Elections
Virginia Association of Commonwealth's Attorneys
Nathan Robert Green, President
Shannon Leigh Taylor, President-elect
Anton Arnett Bell, Vice President
Bryan Lal Porter, Secretary-Treasurer
Colin Dwyer Stolle, NDAA Representative
Virginia Association of Defense Attorneys
Jason Guy Moyers, President
Julie Smith Palmer, President-elect
Lindsay Lankford Rollins, Secretary
James Arthur Cales III, Treasurer
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wishes are being followed while you are
incapacitated.
Virginia lawyers can take advantage
of the information specific to VA for
their clients and themselves at bit.ly/
VANHDD Additionally, The
Conversation Project has numerous
resources available at www.nhdd.org.
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National Healthcare Decisions Day is
April 16 annually, and this year it is
easier than ever to imagine the repercussions not only for yourself, but
family and friends when you don’t have
an advance care plan in place.
Without an agent or power of
attorney, there is no one to see that your

a

National Healthcare Decisions Day: April 16

APRIL 16, 2022

Bar Leaders Institute
Sponsored by The Conference of
Local and Specialty Bar Associations

A Day-Long Free Training
and Resource Event
1 Hour Free Ethics CLE

Friday, M arch 4, 2022
L ewis Ginter Botanical G arden
Register at bit.ly/2022BLI
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In Memoriam
Emerson Paul Allen
October 1947 - January 2022
N. Chesterfield

Orval Keith Hallam Jr.
November 1949 - October 2021
Alexandria

Margaret M. Richardson
May 1943 - July 2021
Delaplane

Joseph Benjamin Dailey
September 1976 - March 2021
Fairfax

Reno S. Harp III
November 1931 - June 2021
Richmond

Louis J. Richman Jr.
June 1930 - November 2021
Newport News

Helen Marie Donovan
May 1962 - October 2021
Dumfries

Paul Reddick Hedges
December 1955 - December 2021
Chesapeake

Henry W. Tarring II
January 1938 - July 2021
Warrenton

Audrey Verona Dorch
March 1967 - February 2021
Seattle, WA

Audrey Freeman Jacobs
August 1944 - July 2021
Richmond

Steven Mark Van Beek
November 1981 - October 2021
Royal Oak, MI

Thomas R. Dyson Jr.
January 1936 - October 2021
Chevy Chase, MD

James J. Keightley
May 1942 - October 2021
Washington, D.C.

Jie Wang
February 1956 - February 2021
Hong Kong

Jeffrey Lehner Galston
December 1954 - November 2021
Henrico

Ford C. Ladd
May 1953 - November 2021
Alexandria

Charles Lamont Whitham
June 1938 - December 2021
Reston

Robert A. Gollwitzer
March 1924 - January 2021
Richmond

Romeo Garcia Lumaban Jr.
December 1969 - December 2001
Hampton

Richard James Wickham Jr.
June 1968 - November 2021
Seattle, WA

Henry G. Green
July 1936 - January 2021
San Antonio, TX

Howard Randolph McLean
June 1946 - November 2021
Charlotte, NC

In Memoriam
If you have a family member, colleague, or friend who was a VSB member and has passed away, please email membership@vsb.org
so that we may update their records and include them in In Memoriam.

www.vsb.org
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George Harrison Hettrick
August 1940–November 2021

George Harrison Hettrick of Richmond
passed away on November 24, 2021. He
was an accomplished attorney at
Hunton Andrews Kurth, a passionate
pro bono warrior, and a relentless
advocate for lawyers struggling with
mental health or addiction issues. His
prescient efforts led to the creation of

the Lawyers Helping Lawyers program,
which has now evolved into the Virginia
Judges and Lawyers Assistance
Program—a free and confidential
resource for lawyers in need of guidance
with a variety of addiction and mental
health issues.
Hettrick earned his bachelor’s degree
from Cornell University and his law
degree from Harvard Law School in
1965. He then joined the law firm of
Hunton & Williams (now Hunton
Andrews Kurth) in Richmond. His
lifelong commitment to public service
included serving as special counsel to
Virginia Governor Linwood Holton.
To those who work in the field of
access to justice, Hettrick was known as
the Big Law lawyer who found the time
to devote 30 years of his career in
service as the chair of Hunton’s pro
bono committee. Under his guidance,

the firm achieved a remarkable 100
percent participation in pro bono
projects, and in 2015 he received the
Virginia State Bar’s Lewis F. Powell Jr.
Award for outstanding contributions to
pro bono in the Commonwealth.
In addition to pro bono, he volunteered on the treatment team at the drug
court in Richmond and considered his
work with the drug court and his service
as a board member of Lawyers Helping
Lawyers to be his biggest
accomplishments.
Hettrick was recognized as a Person
of the Year honoree by the Richmond
Times-Dispatch in 2017. In 2015, the
Greater Richmond Bar Foundation
created the George H. Hettrick
Leadership Award which recognizes
lawyers who have demonstrated an
exceptional commitment to aiding
underrepresented groups.

student government. During college,
Walton received the Boyd Fellowship to
the prestigious Thomas C. Sorensen
Institute for Political Leadership at the
University of Virginia. A highlight
during his last two years of college was
interning with the Virginia General
Assembly with the offices of Ken Stolle
and Harry Blevins. In 2008, he graduated summa cum laude with a degree in
Political Science and a minor in
Economics.
Walton worked for a short time in
Iraq, as well as in the states, while
preparing to go to law school. He
graduated from Liberty University
School of Law in 2012, was admitted to
United States District Court, Eastern
District of Virginia, and Virginia State
Bar. Walton provided legal advice and a
variety of services to those who
inquired.
Walton later served with multiple

federal agencies including the
Department of Homeland Security,
Department of Veterans Affairs, and the
U.S. State Department. During his
public service, Walton traveled to
multiple countries and states, serving as
a worldwide refugee officer where he
interviewed refugee and asylum
applicants to determine eligibility for
immigration benefits. Walton loved his
country and thought of it as an honor
and calling to serve.
The Virginia General Assembly
approved House Resolution (HR-760)
Celebrating the Life of Curtis Walton.
Curtis Walton Empowers is an established nonprofit to empower and assist
others in accomplishing their dream.
Contributions are tax deductible and
may be made at any Bayport Credit
Union. The family may be reached at
cwempowers2020@gmail.com.

Curtis Walton

September 1986–April 2020

Curtis Walton of Portsmouth was killed
on April 8, 2020, while taking a walk in
the neighborhood. The investigation is
ongoing.
Walton, who was 33, attended Old
Dominion University and was in the
Honors College. While working on
campus, he was an integral part of
36

VIRGINIA LAWYER | FEBRUARY 2022 | VOL. 70

www.vsb.org

Law Libraries

Free Resources for Young (and Not So Young) Lawyers
by Molly Lentz-Meyer

As a young lawyer used to the resources
provided by law school libraries, it can
be challenging to know what resources
to use once you strike out on your own.
Even with access to Lexis and Westlaw,
you might find that your needs compel
you to look beyond large commercial
databases. Take advantage of all that
your bar membership and the internet
have to offer while doing your legal
research.
Fastcase
Fastcase offers access to many of the
same materials that are available on
Westlaw and Lexis, and is free to all
Virginia State Bar members (that’s you!).
In addition to annotated primary law
and case law, Fastcase also includes jury
instructions and court rules. Fastcase
also has treatises and other secondary
sources to provide you with a broad
overview of areas of the law with which
you are unfamiliar. Recently re-designed, Fastcase allows researchers to
access briefs, pleadings, motions, and
orders using a product called Docket
Alarm. For the tech-savvy researchers
out there, Fastcase’s user interface on
smart phones and tablets is comparable
to usage on desktop computers, making
it great for checking authority on the go.
Legislative Information System
Virginia’s Legislative Information
System is a free resource that gives you
and your clients access to the Code of
Virginia, the Virginia Administrative
Code, and all information about
sessions of the General Assembly. LIS is
a fantastic source of information for
lawyers looking for insight into the

legislative process in Virginia.
Researchers can track bills and resolutions, review uncodified acts, and access
the Virginia Administrative Code. New
to the service is the Cumulative Index.
The Cumulative Index allows for
searching and navigating of in-process
legislation. Index entries indicate the
status of the legislation, provide a
description of that legislation, and
describe how the legislation impacts any
existing Code of Virginia sections.

Govinfo.gov
As the official website of the
Government Publishing Office, everything published by the Government
Publishing Office ends up on govinfo.
gov. Researchers needing access to
regulatory materials such as the Federal
Register or Code of Federal Regulations
can find official PDFs to work with.
Both searchable and browsable, govinfo.
gov is a fantastic place to do legislative
histories.

Legal Information Institute
Looking for an annotated explanation of
primary law at no cost? Look no further
than the Legal Information Institute.
Hosted by Cornell Law School, and
found at law.cornell.edu, the Legal
Information Institute has an extensive
legal collection. Researchers needing
access to federal materials such as the
U.S. Code, Code of Federal Regulations,
and Supreme Court materials can find
them here. Perhaps most unique to the
site is an annotated version of the
Uniform Commercial Code which lets
users navigate the code with ease.

Virginia Supreme Court Records and
Briefs
Available online through the University
of Richmond’s Law Library website, the
records and briefs of the Supreme Court
of Virginia are a treasure trove of
documents.1 Rather than starting from
scratch, having an example to start with
is sometimes the most effective way to
work. Virginia Records and Briefs
contains complaints, briefs, and memorandums from every case heard by the
Supreme Court of Virginia. q

Municode Library
With almost 4,000 local government
codes, including a growing number of
tribal nation laws, the municode library
is the largest collection of local ordinances in the country—and a researcher’s best bet when looking for local law.
Every jurisdiction in Virginia is hosted
on the site and researchers can find
everything from leash laws to open burn
ordinances. The site is both searchable
and browsable making it easy for
researchers to compare law across
jurisdictions.

Endnotes
1.  http://law2.richmond.edu/librarytech/varb/

Molly Lentz-Meyer serves as director of
Bibliographic Services at the University of
Richmond School of Law.

Virginia State Bar Harry L. Carrico Professionalism Course Upcoming Dates
April 6, 2022 | May 24, 2022
See the most current dates and registration information at www.vsb.org/site/members/new.
www.vsb.org
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Mid-Atlantic
Women Legal
Professionals’ Retreat
March 3-6, 2022
Join this first of its kind event,
organized by the lawyers assistance
programs in five states. Female attorneys
and other legal professionals from the
Mid-Atlantic Region are welcome to attend.
You will experience professional
development and networking while
promoting personal rejuvenation, self-care,
and personal empowerment.

vjlap.org/event/women2022
38

Registration
Now Open

Hosts:

Kentucky, North Carolina,
Virginia, Tennessee, and
West Virginia Lawyers
Assistance Programs

Location:

Asheville, North Carolina
(Crowne Plaza Resort)

Cost:

$200 (lodging separate) 		
	Registration discounts
are available for law
students ($180),
government/non-profit
legal professionals, and
other individuals
requesting
accommodation as
needed.

www.vsb.org

Wellness

You and Your Phone: When Good Relationships Go Bad
by Janet Van Cuyk

Ethics and economics require lawyers to remain up to date on relevant
technology and how it impacts the legal
profession.1 Yet technology can be either
your friend or your foe. As a friend, it
can streamline processes and improve
efficiencies. As a foe, it can distract from
essential tasks or hyper-focus work-responsiveness to all hours of the day. At
worst, it can cross a line and become a
behavioral addiction, often referred to as
a “process addiction.”2
Process addictions, like excessive
gaming and even overworking, occur
when people continue a behavior despite
a negative impact on their mental and/
or physical health and their relationships in the home, community, or work.
The compulsive nature of the behavior—
that is, wanting to reduce the behavior
but not being able to and continuing use
despite neglected responsibilities and relationships, increased isolation, or other
known problems—indicates the process
addiction.3
A variety of behaviors and activities
impacts the pleasure center of the brain
and excites a dopamine response—a
feel-good chemical and neurotransmitter. Although this is a natural response
of the brain, frequent stimulation by the
same behavior eventually requires more
consumption (intensity or duration)
to produce the dopamine response.4
Whether it’s checking work emails or
playing a mobile game, the practice may
evolve from a quick distraction into a
compulsive behavior—a change that
often occurs before you are aware it’s
happening.
It is vital that we explore our relationships with technology and our
devices and maintain a balance with
them. The 2019 Virginia State Bar report
The Occupational Risks of the Practice
of Law5 found “Technology Addiction”
to be an occupational risk to wellness
within the legal profession. Some questions to consider when examining your
technology wellness:
www.vsb.org

• Is your best and longest relationship
with your phone?
• Can you disconnect from work and
focus on other activities?
• Do you respond to work emails at
all hours of the day?
• Do you sit at your desk playing
Candy Crush6 when a deadline
looms?
• Have your interests narrowed,
and is your phone is your primary
means of support and entertainment?

addictions, promoting work-life balance,
and other wellness topics. More importantly, VJLAP is ready to provide free,
confidential, non-disciplinary support,
advice, and referrals for every one of the
Commonwealth’s legal professionals and
their families. Please visit our website,
www.vjlap.org. q
You and Your Phone

continued on page 49

How do you know if you have a problem? Do you:
• Spend significant time doing something that interrupts/takes away
from other life activities (work,
family, friends, working out)?
• Spend a significant amount of time
engaging in behaviors that support
processes that are mood altering?
• Attempt to change, abate, reduce, or
alter behaviors without success?
Think of technology addiction on a
spectrum. Where do you fall on a wellness scale from average to concerning to
compulsive behaviors? If you think you
have a reason for concern, consider the
following practice pointers:
• Review resources on digitally detoxing, then adopt strategies.
• Identify incremental steps to reduce
technology reliance, like designating certain times and spaces as
tech-free zones.
• Strive to ‘unplug’ from work when
not in the office.7
Remember that changing existing habits
is a process, just like developing them
in the first place. If you are unable to
reduce or abate the behaviors, consider
consulting a mental health professional. The Virginia Judges and Lawyers
Assistance Program (VJLAP) offers
CLEs regarding technology and process

Janet Van Cuyk is a lawyer and social
worker and the Tidewater Regional
Program Manager of the Virginia Judges
and Lawyers Assistance Program. She has
worked directly with individuals with mental health concerns and other stressors in a
variety of settings and, in a legal capacity,
in a law firm and in state government. She
has an undergraduate degree in psychology
and sociology from Boston College; a master’s in social work degree from Virginia
Commonwealth University; and her law
degree from the University of Virginia.
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Virginia State Bar

TECHSHOW
April 25, 2022
8:30 am – 5:15 pm

This year’s Techshow will once again be presented entirely virtually, bringing the latest
on the intersection of law and technology conveniently into your home or office.

$50 to Attend

Includes a possible 7 hours of Live CLE credit, with 3
hours of Ethics (depending on your breakout choices).

+

After the webinar, registrants will receive links to recordings of
the sessions, offering the opportunity to receive on-demand CLE
credit for sessions not already reported.

Topics Include:
Ethics: The Evolving Ethics of Remote Practice
Ethics: Ethically Responding to Data Breaches and Cyber Incidents
Ethics: Cybersecurity: Ethically Keeping Your Law Firm Data Safe in a Perilous World
Cyberinsurance and Law Firm Risk Management: Skyrocketing Prices and Less Coverage
E-Discovery: Collecting, Analyzing and Authenticating Evidence from Mobile Devices
Hot Tech Legal Automation Today, Including Proofreading and Writing Automation
How 'Client Centered' Law Firms Are Thriving: Technology and Service
The Apple Lawyer: The Best Apple Products for Legal Use Today
Preparing for the Next Chapter in the Future of Law Practice
Top Tips for Legal Collaboration in 2022, Including Teams
Maintaining the Well-Being of Lawyers AND Law Firms
Current Technologies That Help Law Firms Succeed
60 Tech Tips in 60 Minutes

Registration Open: bit.ly/Techshow22
#VSBTECHSHOW
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Technology and the Future Practice of Law

Technology Never Rests, but Lawyers Should
by Brandon Osterbind

Being a lawyer is hard. The demands on
our time and attention are infinite. As
technology has exploded over the last 15
years, lawyers and other professionals
have adopted enumerable tech tools
aimed at “getting things done,” as David
Allen says in his time management book
of the same name.1 However, getting
things done in a ding and ping society
has actually become more difficult with
time because, as we all know, technology
never rests.
Perhaps we should re-evaluate our
technology tools to ensure that they are
truly making us more productive,
instead of the exact opposite.
Picture your typical day.
You get into the office Monday morning
between 7 and 8. You check your
calendar and notice that you have three
meetings in the afternoon with potential
new clients.
You grab a quick cup of coffee and sit
down to draft a complaint that you
could not finish last week. You told your
client that you’d be done by Friday, but
alas, life happens. You know it is going
to be a difficult case and it is sure to be
met with a demurrer.
Ping, it’s your spouse texting you.
You stop what you are doing and read
the text. Evidently you need eggs, so you
respond that you’ll pick some up on the
way home.
Back to work. You must finish that
complaint.
Ding, another email came through. It
is opposing counsel in a hotly contested
litigation asking, no, demanding, that
you get depositions dates for a particular
witness before lunchtime. The first email
was last Monday, and you still have not
spoken with your client. So, you stop
what you’re doing to call and leave a
voicemail for your client.
Back to work. You must finish that
complaint.
Ring, now your cell phone is vibrating and ringing. It’s the CEO of your
www.vsb.org

favorite non–profit where you serve
underprivileged kids. They need their
board members (including you) to make
some phone calls to bring in additional
donations this month. Of course, you
agree.
In the meantime, twenty-one other
emails from lawyers and clients come
through, dinging each time. Every email
needs a response today. You work
feverishly just to keep up with your
email.
Five pm arrives and you have not
finished that complaint.
Does this sound familiar?
As lawyers, we are hired to solve hard
problems for our clients. Indeed, we owe
our clients certain ethical duties. But,
how can we deliver if we are constantly
distracted by the pings, dings, and rings
throughout the day?
Instead, we should be, as Nir Eyal
describes, “Indistractable.2” Or,
perhaps, you could go as far as author
and computer science professor Cal
Newport and be a “Digital Minimalist3”
and live in “A World Without Email4,”
for a few hours a day and even all
weekend long.
These authors challenge our current
behavior and confront us with the idea
that maybe our smart devices are not
helping us accomplish our goals. And,
maybe, these “tools” are limiting our
ability to represent our clients well and,
at the same time, really enjoy what we
do.
So, what do you do about it?
You have to adopt a series of rules that
guarantee you can be productive
throughout the day.
Here are just a couple of suggestions
from a millennial tech junkie lawyer:
1. Take email, social media, and work
chat apps off your phone. You don’t
need them. Trust me.
2. Schedule your email and social

media checks twice a day and put
them on your calendar. Do not
leave your email application open.
3. Don’t take every phone call. Instead,
schedule all your return phone calls.
Always call back. But, do not call
client B back when you are supposed to be working on client A.
Client A deserves your attention
and focus. So, finish with client A,
then you can focus on client B.
This may sound like the least tech
junkie advice you can get. But, at the
end of the day, technology is a tool, and
we only use tools if they help us accomplish something. And, if they are
distracting us from accomplishing that
thing, we need to re-evaluate the tool. q
Endnotes
1 David Allen, Getting Things Done: The Art of
Stress-Free Productivity, (2001).
2 Nir Eyal, Indistractable: How to Control Your
Attention and Choose Your Life, (2019).
3 Cal Newport, Digital Minimalism: Choosing a
Focused Life in a Noisy World, (2019).
4 Cal Newport, A World Without Email:
Reimagining Work in an Age of
Communication Overload, (2021).

Brandon S. Osterbind is an injury and disability lawyer in Lynchburg, Virginia, and
is a graduate of Liberty University School
of Law. He serves on the Virginia State
Bar’s Special Committee on Technology
and the Future of Law, is an Apple enthusiast, and is a lover of all technology that
makes life easier.
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Risk Management

Managing Your Side of the Attorney-Client Relationship
by Mark Bassingthwaighte

Over the years, you have read how to
successfully manage attorney-client
relationships. Typically, the emphasis is
on effective and thorough communication skills, maintaining a professional
presentation, learning all you can about
your clients in order to anticipate
additional legal needs, taking the time to
say thank-you, and the list goes on:
Worthwhile information, but time for
another idea.
I have been thinking of late about
how hard all the above might be if when
lawyers didn’t really like some of their
clients. What if they just found them
irritating? Such feelings are normal in
relationships of all types, so irritation
would not be abnormal in some
attorney-client relationships.
It would be easy to now launch into a
short pontification on client selection.
But all I will say about that here is this:
Choose wisely and make sure they can
pay. No, what I really want to do is look
at what you can do to try to minimize
the amount of time you spend being
irritated with others, primarily clients,
because when you’re irritated with any
or all of them, the relationships involved
can become stressed and your work
product can suffer.
Let’s start by considering your overall
workload. If, or perhaps when, you
allow your workload to get out of hand,
you become the one responsible for
giving clients a reason to bother you.
Depending upon the frequency of the
interruptions, relationships can start to
become strained and go south quickly.
Almost by definition, effectively
managing attorney-client relationships
demands that you manage your side of
the relationship.
So, what should you do? For starters
learn to say no. No to additional work
that’s out of your comfort zone or work
that you truly don’t have time to take on.
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When you say yes to work you should be
saying no to, this is the work where
procrastination is most likely to be in
play and that invites relationship
problems. When you fail to say no, you
are the one creating the problem, not
your clients. Learn to say no. It can be as
easy as simply saying: “While I appreciate your confidence in me, you will be
better served if I help you find an
attorney with the level of experience this
particular matter calls for.”

When you say yes to work
you should be saying no to,
this is the work where
procrastination is most
likely to be in play and that
invites relationship
problems. When you fail to
say no, you are the one
creating the problem, not
your clients. Learn to say no.

constitutes an emergency and what
doesn’t. Staff can take messages and offer
what assistance they can when you are
not available.
Establish a policy on responding to
email and, as a risk guy, I strongly
suggest you allow yourself time to
carefully consider your response to any
substantive inquiry. Shooting out an
immediate response to every email that
comes in is a bad idea. How about text
messages? I find them to be quite an
annoyance. As with email, establish a
policy and let everyone know what it is.
If you don’t want clients texting you, you
will need to tell them and also explain
why. For starters, I immediately think
about preservation, miscommunication,
and acknowledgement problems.
If you happen to now be, or ever find
yourself, a little irritated at being
bothered by some of your clients, I
encourage you to consider whether or
not the problem might be you. If and
when it is, that’s good news because you
can do something about it. You just need
to decide to do so. q

More importantly, educate your
clients. Set aside specific blocks of time
to respond to email, take and return
calls, be available for walk-ins, or to just
focus on client matters without interruption. If you fail to establish, and then
protect your productive time, who will?
If it helps you, block out these times in
your calendar and give your staff the
authority to help enforce these
boundaries.
Next, let every new client know what
your communication policy is and work
to educate your current client base as to
the changes. You might place a short
paragraph in your engagement letter or
new client information sheet. Let them
know when you will be available to take
and return calls, and explain what

Since 1998, Mark Bassingthwaighte, has
been a risk manager with ALPS, an attorney’s
professional liability insurance carrier. In his
tenure with the company, Bassingthwaighte has
conducted over 1200 law firm risk management
assessment visits, presented over 400 continuing
legal education seminars throughout the United
States, and written extensively on risk management, ethics, and technology.
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CLIENTS’ PROTECTION FUND
The Virginia State Bar Clients’ Protection Fund Board authorized payments totaling $18,205.00 in reimbursement at its
September 24, 2021, meeting.
The board approved a $4,455 payment for unearned attorney’s fees in an immigration matter. The board found that the
attorney, Ellis Charles Baggs of Richmond, failed to file the
client’s immigrant visa application that the $4,455 fee should
have covered. Baggs’s license was revoked by consent in March
2020, for neglect of multiple cases in his immigration practice.
The board approved a payment of $4,000 to a former client of Michael Anthony Cole of South Boston, who is now
deceased. The board found that, when Cole settled an automobile accident suit, he paid the client her share after deducting
his attorney fees, but held back $4,000 to pay medical bills.
Cole failed to pay a chiropractor’s bill for treating the client.
The chiropractor sued Cole and the client. The client paid the
chiropractor’s bill to avoid judgment. The board approved payment to the client in the amount that Cole improperly withheld from the insurance settlement. Cole’s license to practice
law in Virginia was revoked in February 2020 prior to his
death in June 2020.

Four former clients of Jonathan Preston Fisher of
Blacksburg were awarded $3,600, $1,250, $750, and $4,150 by
the board. One former client was awarded $3,600 for partial
reimbursement of a $7,200 fee for work on a DUI that Mr.
Fisher did not fully complete. Another client received $4,150
as a total reimbursement of fees paid for work that was not
completed by Mr. Fisher in a DUI case. Two former clients
were reimbursed $1,250 and $750 respectively, in unearned
fees for traffic matters. Fisher’s license was revoked in May
2021.

The Clients’ Protection Fund was created by the Supreme
Court of Virginia in 1976 to reimburse persons who suffer a
quantifiable financial loss because of dishonest conduct by a
Virginia lawyer whose law license has been suspended or revoked
for disciplinary reasons, or who has died and did not properly
maintain client funds. The fund is not taxpayer funded but is supported by Virginia lawyers who pay an annual fee of $5. Payments
from the Clients’ Protection Fund are discretionary and are not a
matter of right.
If you have any questions, you may contact Vivian R. Byrd,
administrator to Clients’ Protection Fund at (804) 775-0572.

Copies of disciplinary orders are available at www.vsb.org/disciplinary.html or by contacting the Virginia State Bar Clerk’s
Office at (804) 775-0539 or clerk@vsb.org.

Docket Number

Lawyer’s Name

City of Record

Amount Paid

Type of Case

21-555-003306

Ellis Charles Baggs

Richmond, VA

$4,455.00

Unearned Fee/Immigration

21-555-003285

Michael Anthony Cole (deceased)

South Boston, VA

$4,000.00

Embezzlement/Personal Injury/Property Damage

21-555-003317

Jonathan Preston Fisher

Blacksburg, VA

$3,600.00

Unearned Fee/Traffic Offenses

22-555-003332

Jonathan Preston Fisher

Blacksburg, VA

$1,250.00

Unearned Fee/Traffic Offenses

21-555-003323

Jonathan Preston Fisher

Blacksburg, VA

$750.00

Unearned Fee/Traffic Offenses

22-555-003335

Jonathan Preston Fisher

Blacksburg, VA

$4,150.00

Unearned Fee/Criminal
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DISCIPLINARY SUMMARIES

DISCIPLINARY BOARD

The following are summaries of disciplinary actions for
violations of the Virginia Rules of Professional Conduct (RPC)
or another of the Supreme Court Rules.
Copies of disciplinary orders are available at www.vsb.org/
disciplinary.html or by contacting the Virginia State Bar Clerk’s
Office at (804) 775-0539 or clerk@vsb.org. VSB docket
numbers are provided.

Brian Wesley Barger Jr.
Richmond, VA 23230
VSB Docket No. 22-000-123539
Ordered and effective on November 19, 2021, the Virginia
State Bar Disciplinary Board suspended Brian Wesley Barger
Jr.’s license to practice law in the Commonwealth of Virginia
for eight months for violating Part Six, Section IV, Paragraph
13-29 of the Rules of the Supreme Court of Virginia by failing
to comply with the terms of a 90-day suspension issued to him
on May 14, 2021.

CIRCUIT COURT
Jose Angel Baez
Miami, FL 33131
Circuit Court Case No. CL21-4583-7
VSB Docket No. 20-070-117366
On December 8, 2021, the Circuit Court for the City of
Richmond issued a public admonition with terms to Jose
Angel Baez for violating professional rules that govern fees
and declining or terminating representation. This was an
agreed disposition of misconduct.
Matthew James Hunzeker
Port Saint Lucie, FL 34952
Circuit Court Case No. CL21-2337-00
VSB Docket No. 20-052-118854
Effective October 17, 2021, pursuant to Virginia Code Section
54.1-3935(c) and Part Six, Section IV, Paragraph 13-18.A.2 of
the Rules of the Supreme Court of Virginia, the Circuit Court
for the City of Richmond suspended Matthew James
Hunzeker’s license to practice law in the Commonwealth of
Virginia for six months based on his violation of the Florida
Rules of Professional Conduct, incorporated through Virginia
Rule 8.5(a), governing fees and costs for legal services,
safekeeping property, and unlicensed practice of law; multijurisdictional practice of law; and for violating the Virginia
Rules of Professional Conduct governing bar admission and
disciplinary matters.
Timothy Paul Sceviour
Virginia Beach, VA 23452
Circuit Court Case No. CL20-6015
VSB Docket No. 20-022-116875
Effective August 19, 2021, the Circuit Court for the City of
Virginia Beach issued a public reprimand without terms to
Timothy Paul Sceviour for violating professional rules that
govern diligence, communication, and conflict of interest:
general rule.
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Darren Scott Haley
Greenville, SC 29616
VSB Docket No. 20-080-117732*
Ordered and effective on November 19, 2021, the Virginia
State Bar Disciplinary Board suspended Darren Scott Haley’s
license to practice law in the Commonwealth of Virginia for
one year and six months for violating rules that govern fees,
safekeeping property, reporting misconduct, bar admission
and disciplinary matters, and misconduct.
*On December 20, 2021, Haley filed a notice of appeal.
Glen Nelson Mackey Jr.
Roanoke, VA 24015
VSB Docket No. 20-080-116957
Effective November 17, 2021, the Virginia State Bar
Disciplinary Board revoked Glen Nelson Mackey Jr.’s license to
practice law based on his affidavit consenting to the revocation. By tendering his consent to revocation at a time when a
disciplinary complaint, Investigation, or Proceeding is
pending, Mackey acknowledges that the material facts upon
which the disciplinary complaint, Investigation, or Proceeding
are predicated are true.
Robert Steven Pope
Aldie, VA 20105
VSB Docket Nos. 21-070-122811, 21-070-122839
Effective November 29, 2021, the Virginia State Bar
Disciplinary Board revoked Robert Steven Pope’s license to
practice law based on his affidavit consenting to the revocation. By tendering his consent to revocation at a time when a
disciplinary complaint, Investigation, or Proceeding is
pending, Pope acknowledges that the material facts upon
which the disciplinary complaint, Investigation, or Proceeding
are predicated are true.

www.vsb.org

Virginia Lawyer Register
Robert Bailey Smith IV
Manakin Sabot, VA 23103
VSB Docket No. 20-033-117568
Effective December 17, 2021, the Virginia State Bar
Disciplinary Board revoked Robert Bailey Smith IV’s license to
practice law based on his affidavit consenting to the revocation. By tendering his consent to revocation at a time when a
disciplinary complaint, Investigation, or Proceeding is
pending, Smith acknowledges that the material facts upon
which the disciplinary complaint, Investigation, or Proceeding
are predicated are true.
Brian Keith Snyder
Washington, DC 20002
VSB Docket Nos. 21-032-120625 and 21-032-121764
Effective November 1, 2021, the Virginia State Bar
Disciplinary Board revoked Brian Keith Snyder’s license to
practice law based on his affidavit consenting to the revocation. By tendering his consent to revocation at a time when a
disciplinary complaint, Investigation, or Proceeding is
pending, Snyder acknowledges that the material facts upon
which the disciplinary complaint, Investigation, or Proceeding
are predicated are true.
Madeline Agnes Trainor
Alexandria, VA 22314
VSB Docket No. 20-041-118814
Effective December 2, 2021, the Virginia State Bar Disciplinary
Board issued a public reprimand with terms to Madeline
Agnes Trainor for violating professional rules that govern
competence, diligence, and declining or terminating representation. This was an agreed disposition of misconduct charges.
DISTRICT COMMITTEES
Martin Bullock
Virginia Beach, VA 23464
VSB Docket No. 21-021-118003
Effective December 15, 2021, the Second District
Subcommittee, Section I of the Virginia State Bar issued a
public admonition with terms to Martin Bullock for violating
the professional rule governing competence. This was an
agreed disposition of misconduct.
Tito Vladimir Alejandro Castro
Washington, DC 20011
VSB Docket No. 21-070-121936
Effective December 1, 2021, the Virginia State Bar Seventh
District Subcommittee issued a public reprimand without
terms to Tito Vladimir Alejandro Castro for violating professional rules that govern unauthorized practice of law;
www.vsb.org

multijurisdictional practice of law and bar admission, and
disciplinary matters. This was an agreed disposition of
misconduct charges.
James Paul Kent Jr.
Altavista, VA 24517-0299
VSB Docket No. 21-090-12127
Effective November 30, 2021, the Virginia State Bar Ninth
District Subcommittee issued a public reprimand without
terms to James Paul Kent, Jr. for violating professional rules
that govern diligence and safekeeping property. This was an
agreed disposition of misconduct charges.
Mark Joseph Madigan
Springfield, VA 22150
VSB Docket Nos. 21-053-121004 and 21-053-121538
Effective November 3, 2021, the Virginia State Bar Fifth
District, Section III Subcommittee issued public reprimands
without terms to Mark Joseph Madigan for violating professional rules that govern competence, diligence, communication, and fairness to opposing party and counsel. These were
agreed dispositions of misconduct charges.
Daymen William Xavier Robinson
Norfolk, VA 23502
VSB Docket Nos. 21-021-121400 and 21-021-121347
Effective January 5, 2022, the Second District, Section I
Subcommittee issued a public reprimand without terms to
Daymen William Xavier Robinson for violating professional
rules that govern diligence and communication. This was an
agreed disposition of misconduct charges.
Donald Frank Rosendorf
McLean, VA 222102
VSB Docket No. 21-042-122392
Effective December 6, 2021, the Fourth District Subcommittee,
Section II issued a public reprimand with terms to Donald
Frank Rosendorf for violating professional rules that govern
competence, diligence, communication, fees, and declining or
terminating representation. This was an agreed disposition of
misconduct charges.
Keith Hamner Waldrop
Goochland, VA 23063-0268
VSB Docket No. 22-070-123459
Effective December 8, 2021, the Seventh District
Subcommittee issued a public reprimand with terms to Keith
Hamner Waldrop for violating professional rules that govern
competence, diligence, communication, declining or terminating representation, and bar admission and disciplinary
matters. This was an agreed disposition of misconduct charges.
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DISCIPLINARY PROCEEDINGS
Respondent’s Name

Address of Record

Action

Effective Date

Circuit Court
Jose Angel Baez
Matthew James Hunzeker
Timothy Paul Sceviour

Miami, FL
Port Saint Lucie, FL
Virginia Beach, VA

Public Admonition With Terms
6-Month Suspension
Public Reprimand

December 8, 2021
October 17, 2021
August 19, 2021

Disciplinary Board
Brian Wesley Barger Jr.
Darren Scott Haley*
Glen Nelson Mackey Jr.
Robert Steven Pope
Robert Bailey Smith IV
Brian Keith Snyder
Madeline Agnes Trainor

Richmond, VA
Greenville, SC
Roanoke, VA
Aldie, VA
Manakin Sabot, VA
Washington, DC
Alexandria, VA

8-Month Suspension
1-Year and 6-Month Suspension
Revocation
Revocation
Revocation
Revocation
Public Reprimand With Terms

November 19, 2021
November 19, 2021
November 17, 2021
November 29, 2021
December 17, 2021
November 1, 2021
December 2, 2021

District Committees
Martin Bullock
Tito Vladimir Alejandro Castro
James Paul Kent Jr.
Mark Joseph Madigan
Daymen William Xavier Robinson
Donald Frank Rosendorf
Keith Hamner Waldrop

Virginia Beach, VA
Public Admonition With Terms
December 15, 2021
Washington, DC
Public Reprimand
December 1, 2021
Altavista, VA
Public Reprimand
November 30, 2021
Springfield, VA
Public Reprimand
November 3, 2021
Norfolk, VA
Public Reprimand
January 5, 2022
McLean, VA
Public Reprimand With Terms
December 6, 2021
Goochland, VA
Public Reprimand With Terms
December 8, 2021
			
Suspension – Failure to Pay Disciplinary Costs
Effective Date
Lifted
Oladipo Akinwunmi Akindeko
Springfield, VA
December 8, 2021
Charles John Covati
Roanoke, VA
December 7, 2021
Matthew James Erausquin
Alexandria, VA
November 29, 2021
Britney Hope Maddux
Newport News, VA
December 1, 2021
Brian Keith Snyder
Washington, DC
December 10, 2021
Brenton Daniel Vincenzes
Springfield, VA
December 21, 2021
Impairment
Melissa Lynch Freeman

King George, VA

Petition for Reinstatement of License to Practice Law
Jeremy Clyde St. James Sharp
Charlottesville, VA

November 29, 2021
April 1, 2020

Private Sanctions
4 Private Admonition
3 Private Reprimands
*On December 20, 2021, Mr. Haley filed a notice of appeal.

Got an Ethics Question?
The VSB Ethics Hotline is a confidential consultation service for Virginia lawyers. Any Virginia lawyer
may seek informal ethics or unauthorized practice of law advice by calling.
Call (804) 775-0564 or visit www.vsb.org/site/regulation/ethics/.
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VSB DISCIPLINARY BOARD TO HEAR JEREMY CLYDE ST. JAMES SHARP’S
REINSTATEMENT PETITION ON MARCH 25, 2022
Deadline for Comment: March 18, 2022
On April 1, 2020, Jeremy Clyde St. James Sharp petitioned the
Supreme Court of Virginia for reinstatement of his license to
practice law pursuant to Part 6, § IV, ¶ 13-25.E of the Rules of the
Supreme Court of Virginia. On April 2, 2020, the Clerk of the
Virginia State Bar Disciplinary System certified that the
requirements of Part 6, § IV, ¶ 13-25.F were met. Accordingly,
the Virginia State Bar Disciplinary Board will hear the Petition
for Reinstatement on March 25, 2022, at 9:00 am at the Bank of
America Building, 3rd Floor Conference Room, 1111 E. Main
Street, Richmond, Virginia 23219. After hearing evidence and
oral argument, the Disciplinary Board will make factual findings
and recommend to the Supreme Court whether the petition
should be granted or denied.
The Disciplinary Board seeks information about Mr. Sharp’s
fitness to practice law. Written comments or requests to testify at
the hearing should be submitted to DaVida M. Davis, Clerk of
the Disciplinary System, 1111 East Main Street, 7th Floor,
Richmond, Virginia, 23219 or by e-mail to clerk@vsb.org, no
later than March 18, 2022. Comments will become a matter of
public record. Copies of Mr. Sharp’s June 19, 2006, Consent to
Revocation (with Mr. Sharp’s Affidavit Declaring Consent to
Revocation attached) and the Petition for Reinstatement with all
attachments are available to the public by contacting Ms. Davis at
clerk@vsb.org, or by calling the clerk’s office at (804) 775-0539.
Mr. Sharp was licensed to practice law in the Commonwealth
of Virginia on October 15, 1996. His law license was revoked by
Order of Revocation by Consent entered by the Virginia State
Bar Disciplinary Board on June 19, 2006.
Mr. Sharp voluntarily surrendered his law license after being
charged via a Criminal Information in the United States District
Court for the Eastern District of Virginia (Richmond) with
conspiring to distribute marijuana.
On June 20, 2006, Mr. Sharp waived indictment and entered a
guilty plea which was accepted by the Court. According to a
Statement of Facts he executed in conjunction with his guilty
plea, between the fall of 2004 and February 2006, Mr. Sharp was
engaged in a conspiracy with others to distribute marijuana. He
would regularly purchase various amounts of marijuana (ranging
from a quarter pound to seven pounds) which he then sold in
smaller quantities. In all, he conspired to distribute between 20
kilograms (44 pounds) and 40 kilograms (88 pounds) of
marijuana.
In December 2006, he was found guilty of conspiracy to
possess with intent to distribute marijuana (a Schedule 1
controlled substance) in violation of Title 21 U.S.C. Sections
841(a)(1), 841(b)(1)(D) and 846, and sentenced to a period of
imprisonment of 24 months followed by supervised release for
www.vsb.org

two years. The sentencing judge, The Hon. Henry E. Hudson,
also recommended Mr. Sharp be placed in a substance abuse
program. The sentence was imposed following a presentence
investigation and sentencing hearing conducted on December
14, 2006. The maximum period of imprisonment for the charge
was five years. The Court found the federal sentencing guidelines
called for 18–24 months based on the results of the presentence
investigation and facts of the case. The period of imprisonment
imposed was based in part on a two-level enhancement under
the federal sentencing guidelines for obstruction of justice, which
was premised on Mr. Sharp’s admitted destruction of evidence of
his marijuana growing operation in anticipation of the execution
of a search warrant for his residence which occurred on February
10, 2006. In explaining his decision not to deviate downward
from the sentencing guidelines and to instead impose a sentence
at the high end of the guidelines, the Court noted Mr. Sharp had
sold substantial amounts of marijuana while acting as a criminal
defense attorney.
While incarcerated, Mr. Sharp participated in a Residential
Drug Abuse Program at F.C.I. Morgantown.
In January 2008, he was released to a halfway house in
Lebanon, Virginia, where he resided and participated in drug
rehabilitation programs and received counseling.
In the summer of 2008, he was placed onto supervised release
which he completed in 2010.
Since his release, he has held jobs ranging from an office
administrator, wheelchair van driver, and as a paralegal,
receptionist, and facility manager at various law firms. He has
been employed at the Zobrist Law Group in Charlottesville,
Virginia, since July 2021. He has also been active in community
service projects through the Boys & Girls Club of Central
Virginia and Mason’s Toy Box Foundation. In November 2008,
he was charged with public intoxication in Albemarle County,
Virginia, and paid the fine.
In his Petition for Reinstatement, Mr. Sharp submits he is a
person of honest demeanor and good moral character and
possesses the requisite fitness to practice law. He further submits
that he accepts full responsibility for his criminal actions and has
paid the consequences for those actions. He has kept current
with the law, completed 60 credit hours of continuing legal
education (including 10 hours in ethics) within five years of filing
his petition, and took the Multistate Professional Responsibility
Examination in August 2011 and received a scaled score of 120.
The Virginia State Bar Clients’ Protection Fund has not paid
out any money due to Mr. Sharp’s misconduct. He has paid all
costs assessed by the bar. He has no discipline other than the
revocation of his law license in 2006.
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NOTICES TO LAWYERS
Supreme Court of Virginia Amends Military Spouse Rule
On December 28, 2021, the Supreme Court of Virginia amended
Part One A, Rule 1A:8. Miltary Spouse Provisional Admission of
the Rules of Court, governing the admission of miltary spouses
to the Virginia State Bar. The amended rule takes effect on
February 26, 2022.
www.vsb.org/site/news/item/SCV_military_spouse_122821
SCOVA Amends Rules of Court Effective February 2022
On Wednesday, December 22, 2021, the Supreme Court of
Virginia amended three of its Rules of Court effective on
February 20, 2022. The Court’s Orders amend Part Six, Sect. II,
Rules 1.8, 1.10, and 1.15 once in effect.
www.vsb.org/site/news/item/scv_rule_022022
Supreme Court of Virginia Amends Judicial Canons
On December 15, 2021, the Supreme Court of Virginia amended
Part Six, Section III of its Rules on the Canons of Judicial
Conduct for the Commonwealth of Virginia, to be effective
January 1, 2022. The amendments reflect a complete
replacement of the Canons up to the Judicial Ethics Advisory
Committee provisions.
www.vsb.org/site/news/item/SCV_canons_121621

President continued from page 8
attend—and may even impact how the
children themselves evolve and later
respond to issues in their own relationships/marriages.
Domestic attorneys are also all too
aware of the impact that emails and
texts sent to the opposing party can
have on relations between the parties,
or how the court will perceive their
clients when those emails are later
introduced as evidence.
Accidental choice of words in an
opening argument can undermine an
entire case. Consider the trial of a gas
station robbery in Fairfax County. The
trial ended in a hung jury, with most
jurors voting to acquit. Although not
the sole reason for the mistrial, a contributing factor was that in his opening
statement, the assistant commonwealth’s attorney referred to the station
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SCOVA Approves LEO 1896 and Amends Rules
On Tuesday, January 11, 2022, the Supreme Court of Virginia
approved Legal Ethics Opinion 1896 effective immediately and
amended its Rules to be effective March 12, 2022.
www.vsb.org/site/news/item/
SCV_leo_1896_amends_rules_011121

Virginia Lawyer: Digital Edition
Tired of paper piling up, but want all the great
infromation your member magazine provides? We’ve
got great news! In your member portal, you can opt
out of recieving Virginia Lawyer by mail if you
prefer to read it online. The digital edition archives
are available at bit.ly/VirginiaLawyerarchive, and
contain back issues from October 2011 to present.

as an Exxon station when it was in fact
a Mobil station. Post-trial, the jury
foreman explained that many jurors
felt they could not trust the prosecutor
again as to the facts of the case or the
arguments he made.
A problem all litigators face is how
do you, as counsel, explain a loss to the
client?
Recently, I learned of two matters
where losing attorneys expressed
the belief that they lost because their
clients could not receive a fair hearing.
Race, religion, or sexual orientation
were not factors in either matter. There
is a substantial difference between
sharing a view that the tribunal erred
and suggesting that the system is
corrupt. How we react to the result—
suggesting that a fair hearing was not
possible—can have a tremendous
impact on how our judicial system
is perceived. What untold damage is
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done to faith in the rule of law from
such statements, which surely would
have been relayed to others? We must
always remain mindful that to our
clients and others, we are the embodiment of the Rule of Law, the system to
which they have entrusted their case.
So, please, consider with great
care the words you use, whether you
are drafting a contract, speaking with
a client, an opposing counsel, or the
tribunal. The words you choose can
advance rational discourse or make
it impossible; they can advance or
sabotage your case at the outset; they
can facilitate amicable resolutions or
preclude them; they can reinforce faith
in our judicial system or undermine it.
The words you choose are magical,
and with them, you have the power to
do great good or great harm. Choose
wisely. q
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Bar Counsel continued from page 12
availability for future legal services and/or as consideration for the attorney’s unavailability to a potential
adverse party in the future.
• A true retainer, which seeks to guarantee the client’s
right to secure the attorney’s future representation,
belongs to the attorney upon receipt and should not
be deposited in the attorney’s trust account.
• Again, an advanced legal fee, or pre-payment for
services to be rendered in the future—as opposed to a
fee paid to secure the attorney’s employment for future
representation—must be deposited in trust.
• There is no such thing as a nonrefundable fee. A client
can fire the attorney at any time for any reason. The
client is entitled to return of all advanced legal fees
that have not been earned. The client is also entitled to
an accounting, and the fees charged must be reasonable.
• As stated, all fees must be reasonable. Factors considered include experience, ability, reputation, the nature
of the case, the effort involved, and the result.
• Explain the fee adequately, preferably in writing. Contingent fees must state in writing the method by which
the fee is determined, including the percentage or percentages that accrue to the lawyer in the event of settlement, trial or appeal, expenses to be deducted from
the recovery, and whether expenses are to be deducted
before or after the contingent fee is calculated. At the
conclusion of the contingent fee case, the lawyer must
provide the client with a closing statement showing
the fee and method of determination.
2. Competence. Meaningfully assess whether to take on a
client and a case.
• Ensure you have the legal knowledge and education,
and interest, to handle all new matters. Assess whether
you have handled cases in the same practice area and

You and Your Phone

continued from page 39

Endnotes
1 Mark A. Cohen, “Lawyers and Technology:
Frenemies or Collaborators?” Forbes (2018),
available at https://perma.cc/32HE-HEKB.
2 Behavioral addiction involves: i. impaired
control, ii. social problems, and iii. risky use.
Physical dependence is not required.
Examples: shopping, gambling, eating,
working, exercise, and gaming. See S. Alavi,
M Ferdosi, et al., “Behavioral Addiction
versus Substance Addiction: Correspondence
of Psychiatric and Psychological Views,”
International Journal of Preventative Medicine
(2012), available at https://perma.cc/
YN7J-8PUS; Amy Jamieson, “Online
Gaming,” Healthline (2020), available at:

www.vsb.org

of similar complexity.
• Determine whether you are familiar with the governing statutes, rules, regulations, and case law, and
the local rules of court, and any recent changes in
substantive and procedural law, when taking on a new
case or when expanding the scope of representation.
• Ensure you have the necessary resources, time, money,
staff, online legal research, and data management systems to represent the client well. Review your caseload
to ensure whether the representation will cause you to
neglect other cases.
• Evaluate whether you can analyze evidence, precedent,
and issues in a field of law which you do not typically
handle.
• Ensure technological competence for the representation.
• If you are not familiar with the case you seek to
undertake, make sure you can devote the time to
becoming competent to handle the case.
• Limit your scope of representation to your knowledge
base, or that which you reasonably believe you can
handle.
• Use a written retainer agreement which clearly lays
out the scope of the representation.
• Reach out for help from a lawyer who has knowledge.
• Refer matters to other lawyers if you cannot handle
the matter, and withdraw, with leave of court as required, as counsel if necessary. q
Endnotes
1 Office of Attorney Regulation Counsel, “Lawyer Self-Assessment
Program,” Colorado Supreme Court, https://coloradosupremecourt.com/AboutUs/LawyerSelfAssessmentProgram.asp#
2 Attorney Disciplinary Board, “Attorney Self-Assessment,” Iowa
Supreme Court, March 2020; https://perma.cc/85K4-UZHZ.
3 “Wisconsin Law Firm Self-Assessment,” State Bar of Wisconsin,
https://www.wisbar.org/formembers/practicemanagement/
pages/law-firm-self-assessment.aspx

https://perma.cc/2HEC-QSDP
Note: The Diagnostic and Statistical Manual
for Mental Disorders, Fifth Edition (American
Psychiatric Association, 2013) includes
diagnostic criteria for internet gaming and
gambling disorders but not for process
addictions generally.
3 Id.
4 Pleasure centers of the brain is where
addiction resides. Pleasure loads our brains
with dopamine (feel good chemical and
neurotransmitter). Dopamine alters brain
chemistry and natural balance; alters
communication patterns; changes the
structure and functioning of the brain
function. Reduces frontal lobe activity.
Hillarie Cash, Ph.D., “The Online Social
Experience and Limbic Resonance,”

Psychology Today (2011), available at https://
perma.cc/7WH5-3AG8.
5 The report noted the potential effects as
follows: “Ever-connected lawyers who feel
obligated to be available at all hours
experience reduced attention span and
productivity, harm to personal relationships,
and risk revealing confidential information
through sloppy data use.” The Virginia State
Bar President’s Special Committee on Lawyer
Well-Being, The Occupational Risks of the
Practice of Law, (2019), available at www.vsb.
org/docs/VSB_wellness_report.pdf.
6 A video game released by King on April 12,
2012, with versions for iOS, Android,
Window Phone, and Windows 10.
7 VSB, The Occupational Risks of the Practice of
Law, p. 48-49.
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John M. White, a longtime
patent attorney and educator has joined Harness IP’s
Metro Washington, D.C.,
office. White brings more
White
than 35 years of patent law
experience to his position as special
counsel with Harness IP. White is
estimated to have taught more than 70
percent of active patent attorneys and
agents in the U.S. through his popular
Patent Bar review course at Practising
Law Institute, which earned him the
sobriquet “The Dean of U.S. Patent
Law.” Throughout his career, White has
personally examined, written, or prosecuted thousands of U.S. patents. He
has also served as an expert witness in
numerous patent litigation proceedings.
Morse Hyun-Myung Tan
has been named new dean
of Liberty University
School of Law. Tan was
most recently the ambasTan
sador at large for the U.S.
State Department’s Office of Global
Criminal Justice, where he oversaw the
indictment, sanctioning, capture and/or
conviction of war criminals in Sri Lanka, Rwanda, the Balkans and Lebanon.
Tan has also served as a law professor
or visiting scholar at The University of
Texas at Austin School of Law, Florida
Coastal School of Law, Northern Illinois
University College of Law, Northwestern
University Pritzker School of Law and
Handong International Law School in
Pohang, South Korea, where he helped
found the first American law degree
program in Asia.
Alexis Abraham of ShounBach and Scott Reid of
Mulkey, Forbes, Reid &
Barton PLC are co-recipients of the Fairfax Bar
Abraham
Association’s Pro Bono
Attorney of the Year award
for 2021, presented
annually to an individual
demonstrating a dedication
to furthering the delivery
Reid
of pro bono legal services
to underserved individuals throughout
northern Virginia. Abraham was
selected based on her volunteer work
with the Northern Virginia Pro Bono
Law Center’s Wills on Wheels and
50

housing law panels. Reid was selected
based on his volunteer work with
the Northern Virginia Pro Bono Law
Center’s employment, consumer, and
housing law panels.
Christian & Barton, LLP
in Richmond has added two
attorneys to the firm.
Dannieka N. McLean is
an associate in the Energy
McLean
department. She earned
her degree from William & Mary Law
School.
Sara Shariff is an associate in the Business Law and
Health Care departments.
She holds a degree from the
University of South CaroliShariff
na School of Law.
Holland & Knight, with
about 1,600 lawyers
worldwide, has opened an
office in Richmond with a
team of four attorneys who
Sabalewski
previously worked in the
firm’s Tysons office. Travis Sabalewski
is the executive partner in Richmond,
which will be Holland & Knight’s 31st
office. The office will focus on financial
services litigation, including class action
consumer finance cases.
Timothy Taylor
has rejoined Holland
& Knight as a litigation
partner in its Tysons office.
Taylor joins the Labor,
Taylor
Employment and Benefits
Practice Group after serving in both
the U.S. Department of Labor and of
the Treasury. His practice will focus on
general commercial and employment
litigation, as well as certain enforcement-defense matters. As an associate
at Holland & Knight, Taylor was part of
the team that secured from the Supreme
Court of the United States a unanimous
reversal of former Virginia Governor
Bob McDonnell's convictions on public
corruption charges.
Robert D. Anderson, an
attorney focusing on medical malpractice defense, has
been promoted to partner
at Armstrong, DonoAnderson
hue, Ceppos, Vaughan &
Rhoades, Chtd. in Rockville, Maryland.
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Danielle J. Wang has joined
Sands Anderson PC as
counsel in its Richmond
office. Wang, who joins the
Commercial Real Estate
Wang
and Community Associations teams, is an experienced real
estate lawyer who handles all aspects
of commercial real estate acquisition
and disposition, development, and
investment. Wang works with lenders,
businesses, builders, and international
investors, and has experience negotiating and drafting contracts, loan documents, and leases for complex real estate
matters. Her experience also extends
to counseling real estate investors and
resolving complex title, land use, and
zoning issues.
Courtney H. Cox has
joined Gordon Rees Scully
Mansukhani LLP as an
associate in its Williamsburg and Richmond offices.
Cox
Cox will work with the
firm’s litigation practice with a focus
on commercial litigation, community
association representation, employment
litigation, and trusts and estates disputes
litigation.
Gretchen L. Taylor has
become a partner with
Cook Craig & Francuzenko, PLLC. Taylor has been
practicing since 1995 and
Taylor
has experience in both
criminal prosecution and
defense. She focuses her practice on Virginia and Federal criminal law, as well as
DUI and traffic defense.
Arlington County Board
has selected MinhChau
Corr as the new county attorney for Arlington County
Government. As chief legal
Corr
counsel to the board, Corr
will lead an office of 14 attorneys and 3
paraprofessional staff. Corr is a member
of the Local Government Attorneys
of Virginia and serves on the Board of
Governors for the Virginia State Bar Local Government Section and the Northern Virginia Transportation Authority’s
Council of Counsels. Corr was born in
Ho Chi Minh City, Vietnam. The first in
her family to graduate from college, she
www.vsb.org

Professional Notices
has a degree from the University of Florida and a J.D. from the George Mason
University School of Law.
Gentry Locke has added John P. (J.P.) Brown in
Richmond. Brown will work
in the firm’s insurance litigation practice. He joins
Brown
Gentry Locke from an Am
Law 200 firm, where he litigated cases in
the United States District Courts for the
Eastern and Western Districts of Virginia. He previously served as a judicial
clerk to the Hon. Henry E.
Hudson, U.S. District Judge for the
Eastern District of Virginia; the Hon.
Randolph A. Beales, Court of Appeals of
Virginia; and several judges in the Circuit Court of Henrico County, Virginia.
Before beginning his legal career, Brown
served as an Intelligence Officer in the
United States Marine Corps where
he received three Navy Marine Corps
Commendation Medals.
Andrew (Drew) E.
Hayhurst has joined Gentry
Locke in Richmond, where
he will assist clients with
commercial transactions.
Hayhurst
Hayhurst joins Gentry
Locke from an AmLaw 100 firm where
he worked on business and corporate
issues. He earned his B.A. from The
University of Mississippi and his J.D.
from Wake Forest University School of
Law. In law school, Hayhurst served as
articles editor for the Wake Forest Journal of Law and Policy and was named
best negotiator in Wake Forest’s Transactional Law Competition.
Hirschler has added four associates in
Richmond: Scott Miller and Marieke
van Rijn join the firm’s commercial
real estate practice; Evan Reid joins the
general corporate practice; and Matthew
Sarfan joins the labor and employment
practice.
Scott Miller focuses his
practice on commercial real
estate, advising owners, developers, and other industry
participants on commercial
Miller
real estate transactions. He
also assists clients on various land use
and zoning matters. Miller previously
served as an extern for the Hon. Joel
www.vsb.org

Hoppe in the United States District
Court for the Western District of Virginia and as a law clerk at the Fredericksburg City Attorney’s office.
Evan Reid advises
clients on a wide range of
corporate and transactional
matters, including entity
formation, contract negotiation, strategic partnerships Reid
and mergers and acquisitions. During
law school, Reid served as an honors
intern with the Securities and Exchange
Commission’s Office of General counsel
in Washington, D.C. He also served as
a judicial intern for the Hon. Emily K.
Richardson in the Superior Court of
Fulton County in Atlanta.
Marieke van Rijn focuses her practice on commercial real estate and business
transactions. She has deep
experience reviewing, draftvan Rijn
ing, and negotiating leases,
purchase and sale agreements, easement
agreements, title, and survey. She has
extensive experience in solar development transactions. Van Rijn also advises
industry clients on corporate matters,
including entity formation and asset and
stock purchases. She served as an extern
for the Hon. Clarence N. Jenkins in
the Richmond Circuit Court and as an
intern with the office of the Commonwealth’s Attorney in New Kent County
Matthew Sarfan advises
clients on a wide range of
employment issues, including leave, discrimination
prevention, and wage and
Sarfan
hour regulations. He is experienced handling investigative matters
with administrative agencies, such as
the Equal Employment Opportunity
Commission and Occupational Safety
and Health Administration, as well
as drafting and negotiating employee
separation agreements and handbooks,
representing employers in Fair Labor
Standards Act collective actions related
to employee misclassification, handling
wrongful termination suits, and advising
on day-to-day employment considerations.
McGavin, Boyce, Bardot, Thorsen &
Katz, PC is the new name for the Fairfax
firm formerly known as Bancroft, McGavin, Horvath & Judkins, PC. The firm

will continue to
handle civil and
business litigation defense,
insurance law
and defense,
government
and municipal law, and workers' compensation cases throughout the Commonwealth of Virginia, Maryland, and
in the District of Columbia.
Hirschler has promoted Richmondbased attorneys Brandt Stitzer, Kelly
Bundy, Brian Daly and Erin Deal Johnson to partner.
Brandt Stitzer’s practice
focuses on all aspects of
commercial real estate
transactions, including
leasing, acquisition, develStitzer
opment and finance. He
also assists clients with conservation
easements and other transactions to
conserve real property and generate
federal state and local tax deductions,
credits and benefits for landowners. He
is active with the Greater Richmond
Association for Commercial Real Estate
and the Urban Land Institute. He also
serves on the board of directors for the
Capital Region Land Conservancy.
Kelly Bundy’s practice
focuses on construction law
with an emphasis on dispute resolution, including
mediation, arbitration, jury,
and bench trials in state and Bundy
federal court. She routinely represents owners, contractors,
and subcontractors in the negotiation
and drafting of construction contracts;
administrative compliance and investigations, including licensure and occupational safety and health; and disputes
related to payment and mechanic’s liens,
delay, and defective construction. In
August 2021, Governor Ralph Northam
appointed Bundy to the Virginia Safety
and Health Codes Board to serve an
initial four-year term.
Brian Daly’s practice
focuses on representing
clients in the investment
management sector across
the spectrum of legal and
business issues they face. He Daly
counsels investment managers throughout the process of starting private equity,
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real estate, and hedge funds, from legal
documentation to marketing practices
and tax issues. Daly provides guidance
on issues related to fund structure and
regulatory considerations, including
registration under the Investment Advisers Act.
Erin Deal Johnson’s
corporate practice focuses
on mergers and acquisitions
and general corporate and
commercial law matters.
Johnson
In M&A transactions, she
works with privately held middle-market companies and their owners, ranging from individual founders to private
equity firms. She regularly represents
businesses across industries, in both
buy-side and sell-side transactions. Her
general corporate practice involves advising companies on day-to-day legal issues including key commercial contracts
and other general business matters.
Public Broadcasting
Service has promoted
Beth Bruns to vice president, Business Affairs.
Bruns will collaborate with
Bruns
PBS’s General Audience
and PBS KIDS programming teams to
structure, negotiate and draft program
and other content-related deals (including co-production, commission, and
licensing deals). She began her career as
an associate at the law firm of Hunton
& Williams. As an adjunct, she has
taught Entertainment Law at The George
Washington University Law School, as
well as American University Washington
College of Law. Bruns received her B.A.
from Duke University and her J.D. from
William & Mary Law School.
The Prince William County Bar
Association added two members to the
bench during the COVID pandemic.
The Hon. Jacqueline
Lucas was appointed to the
Juvenile & Domestic Relations District Court of the
31st Judicial District (Cities
of Manassas, Manassas Park Lucas
& Prince William County). Throughout
her career, she has been involved in the
community and various legal associations, such as the Local Government Attorneys Association, Northern Virginia
Black Attorneys Association, and Old
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Dominion Bar Association. Judge Lucas
has served as a member, vice chair and
chair of the Virginia State Bar Clients’
Protection Fund Board. She has also
served as president-elect, secretary and
board director of the Prince William
County Bar Association.
The Hon. Ché C.
Rogers is a presiding judge
in the Thirty-First Judicial District of Virginia in
Prince William General
Rogers
District Court. Judge
Rogers concentrated his practice in
criminal defense as a solo-practitioner
prior to his judicial service. He represented defendants with violent and
non-violent felonies, misdemeanors,
and traffic related misdemeanors at the
trial court and appellate levels. He was
awarded the General District Court
Trial Attorney of the Year in 2017 by the
Prince William County Bar Association.
His proudest work is being a member of
the Indigent-Defense Bar in the Prince
William General District and Circuit
Courts.
Mari-Elise Paul has been
promoted to partner at
Stites & Harbison, PLLC
where she practices out of
the firm’s Louisville, KY, and
Paul
Alexandria offices. Paul’s
practice involves litigating intellectual
property infringement and trade secret
misappropriation matters; prosecuting
trademark and copyright registration
applications; litigating trademark opposition and cancellation proceedings,
and negotiating and drafting licenses;
assignments, and other agreements that
involve intellectual property or technology rights. She also practices in Privacy
and Data Security and advises clients on
a variety of privacy matters, including
compliance with privacy and data security laws and drafting privacy policies.
Caitlin Higgins has joined
Tate Bywater in Vienna
as partner. Higgins has
practiced in the Northern
Virginia area for seven years
Higgins
and focuses her practice
on domestic and civil litigation. She is
a graduate of UC Santa Barbara and
received her J.D. from the Penn State
University School of Law.
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Darren J. Duzyk of Darren
J. Duzyk, PLLC has been
inducted into the National
Academy of Distinguished
Neutrals. He is an arbitrator
and mediator and a member Duzyk
of the American Arbitration Association’s National Panel of Construction
(Large Complex Panel) and Commercial
Neutrals, and practices in the southeastern and midwestern regions of the U.S.
He is barred in Kentucky and Virginia.
Michael A. Sottolano has
become a partner with
Chadwick, Washington,
Moriarty, Elmore & Bunn,
P.C., practicing in the
Sottolano
Glen Allen office where he
focusses his practice in the area of common interest community association
representation.
Patrick J. Keogh, a former
McLean real estate lawyer has written, Hey Kid!
Wanna Own Great American Businesses? Keogh
targets the book at the teen
investor.
Timothy J. Lockhart,
Norfolk lawyer, crime writer, and former U.S. Navy
officer who has worked
with the CIA, DIA, and the
office of Naval Intelligence
released his latest novel,
Unlucky Money, featuring Chinese
American investigator Wendy Lu.

Website & Classified Ads
Virginia Lawyer is distributed
to Virginia lawyers, judges,
law libraries, other state bar
associations, the media, and general
subscribers. Total circulation is
around 50,000.
The VSB website has almost 34
million hits per year and almost 12
million (page views) impressions.
Contact Dee Norman at (804)
775-0594 or dnorman@vsb.org if
you want to advertise in Virginia
Lawyer or at vsb.org.
www.vsb.org

Classified Ads
submit a job application,
cover letter, and resume to
CIRCUIT COURT ADMINISTRATOR lkushida@mcccourt.com.
(MONTGOMERY COUNTY, MD)
Application deadline is
Annual Salary and Benefits:
February 15, 2022. Job
$132,392–$184,806
applications and description:
The Court Administrator
montgomerycountymd.gov/
is an executive level
cct/careers.html.
position. Working under
the general direction of the
HOUSING LAW ATTORNEY
Administrative Judge, the
(LYNCHBURG)
Court Administrator plans,
The Virginia Legal Aid Society
organizes, and manages a
seeks an energetic, creative
broad and varied range of
attorney for a housing law
non-judicial operations for
position in our Lynchburg
the Circuit Court to support
regional offices. Please see
the efficient and effective
Employment Opportunities at
administration of judicial
vlas.org for more details.
activities. Applicants must

Positions Available

The Last Word continued from page 54
Guberman surveyed thousands of judges, nearly three-quarters said they preferred that numbers be written only once;
fewer than 1% said they wanted numbers written as both
words and numerals.10 So pick one or the other—preferably
numerals. q
Endnotes
1 See Bluebook Rule 6.2.
2  Ken Adams, More on Using
Words and Numerals to Express
Numbers, Adams on Contract
Drafting Blog (Nov. 23, 2008),
perma.cc/ZA25-ULPK.
3 The Adobe Legal Department
Style Guide, https://perma.
cc/45WK-MZN9; Ian Gallacher,
A Form and Style Manual for
Lawyers 95 (2005).
4  Bryan A. Garner, Legal Writing
in Plain English: A Text with
Exercises 115 (2001); Bryan A.
Garner, The Redbook: A

www.vsb.org

Manual on Legal Style 118-23
(4th ed. 2018).
5 Garner, Plain English, note 4, at
62.
6 Id. at 63.
7  Stuart M. Israel, Looking at the
Numbers, Michigan Bar Journal
(Feb. 2002), perma.
cc/29D3-SRS9.
8 Ken Adams, note 2.
9 Garner, Plain English, note 4, at
115.
10 Ross Guberman, Judges Speak
Out Behind Closed Doors, Legal
Writing Pro Blog (June 26,
2017), perma.cc/6HBG-WYPQ.

ASSISTANT ATTORNEY (FAIRFAX)

The Fairfax County
Attorney’s Office is seeking
an Assistant Attorney in the
Office’s P3/Housing section,
which handles some of the
county’s most interesting and
rewarding infrastructure and
affordable housing projects.
Real estate attorneys or
attorneys with transactional
experience are highly
encouraged to apply. Fairfax
County offers competitive
salary and benefits. For more
information and to apply,
www.governmentjobs.com/
careers/fairfaxcounty.

Office Space
OFFICE SHARE AVAILABLE
(MECHANICSVILLE)

Office share available in
professional office building
at 9097 Atlee Station Rd,
Mechanicsville (great area,
just off 301/295). Private
office with window; shared
reception and file/copy areas.
Ample parking. $500 per
month; electric/water/sewer
included. Internet/phone
available, additional cost.
Contact Leah Henschen (804)
270-8863 or leah.henschen@
gls.law.

Professional Notices
Email your news and professional portrait to dnorman@
vsb.org for publication inVirginia Lawyer.
Professional notices are free to Virginia lawyers and may
be edited for length and clarity.
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The Last Word

Writing by the Numbers
by Joe Fore

It’s commonly said that words are
lawyers’ stock-in-trade. But we also
deal with numbers: dates, times, dollar
amounts, pre-judgment interest rates,
numbered statutory provisions and
contract sections, and so forth. So clear,
effective legal writing requires us to
think seriously about how we represent
numbers on the page. Here are a few
tips for integrating numbers seamlessly
into your writing.
Use more numbers for concision and
clarity
According to the Ivy League studenteditors of The Bluebook, any number
less than 100 should be written out in
words.1 I suppose The Bluebook’s editors
believe that numerals are low-brow,
while spelled-out numbers connote
sophistication. Nonsense. Legal writing
should include more numerals—not
fewer. For one thing, digits are shorter—
just compare “eighty-seven” with “87.”
Plus, they’re more readable; numerals
stand out, while numbers written in
word form blend in with the sea of other
letters in your writing.2
So, the better advice is to use numerals for any number over 10, with
the following exceptions:3
• Spell out any number that starts
a sentence
• Use all digits in a sentence where
there’s a list or grouping that
includes numbers below and
above ten (“Draft picks 4, 6, and
15 were point guards.”)
• If you’re using a percent sign,
always use numerals
• Use words for huge, round
numbers, where writing out all
those zeros would be tedious
and confusing (“$6.5 billion,”
“more than 140 million Americans”)4
Use fewer numbers for unnecessary
details
While numbers can often simplify your
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writing, there are other times when
numbers complicate things. Take,
for example, this description of a car
accident:
“At 11:17 am on January 22,
2021, the defendant’s 2012 Ford
F-150 struck the plaintiff ’s 2016
Volvo XC90.”
The problem here is what Bryan Garner
calls “overparticulariz[ing]”— excessive
descriptions that obscure the writer’s
main point.5 Unnecessary numbers
consume the reader’s attention. Readers
only have so much mental bandwidth;
superfluous details prevent them from
absorbing the important stuff. To be
sure, this can happen with any
extraneous facts—not just numbers. But
because numbers convey precision, they
tend to stand out even more.
Unneeded numbers mislead readers
into believing that all those years, dates,
and times are critical. Usually, though,
they’re not. In a car-accident case, for
example, disputed issues would usually
focus on whether someone was speeding or who had the right of way—not
the precise time the accident occurred,
or the exact model of cars involved.
So unless exact dates and times
are crucial—for example, when you’re
helping a witness craft an affidavit or
documenting facts for an internal investigation—roll back your use of numbers
for details. Instead, use relative descriptors to reduce the number of numbers:6
Instead of this...

...use this

on June 4

in early June

At 3:13 pm

Mid-afternoon

On March 14...On
April 8...

Several weeks
later...

Increased by a
factor of 2.1

More than
doubled

The car was going
68 mph in a 55
zone

The car was going
13 mph over the
speed limit
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Using these edits, we can rewrite our
car-accident description to reduce the
needless numbers:
“Late one morning last January,
the defendant’s Ford truck struck
the plaintiff ’s Volvo SUV.”
Lose the word-numeral combinations
Transactional attorneys love their
word-digit pairings: “Purchaser will pay
fifteen thousand dollars ($15,000.00).” So
do litigators: “You have twenty-one (21)
days to respond to these interrogatories.”
But the practice of using both numerals
and words is outdated and unnecessary.7
Doesn’t the redundancy protect
against typos, you might ask? Sure,
it can. But I’d like to think that most
lawyers’ proofreading skills are good
enough to make sure they write
$150,000 instead of $450,000 in a contract.8 Plus, if you use both numerals
and words in your document and there
really is a discrepancy, you’ve just traded
a typo for an ambiguity.9
And there’s one more reason to ditch
the word-numeral combos: judges hate
’em. When legal writing expert Ross
The Last Word continued on page 53

Joe Fore is a Professor of Law, General
Faculty and Co-Director of the Legal
Research & Writing Program at the
University of Virginia School of Law. Have a
comment, a question, or an idea for a future
column? Email him at jfore@law.virginia.edu
or connect with him on Twitter (@Joe_Fore).
www.vsb.org

