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Forum
Letter to the Editor
Odyssey of Appellate Review
The Appeal of Right legislation discussed in Graham Bryant’s excellent article
(Virginia Lawyer, Aug. 2021) is the culmination of efforts by Bar, law faculty, and
judiciary leaders starting in 1968, with the creation of the Virginia Court System
Study Commission. Chief Justice Lawrence I’Anson was its chair. The Commission
reported its findings in 1971. Improvements were made, but a Court of Appeals and
appeal of right were not among them.
In 1972, UVA Law Professor Antonin Scalia and I exchanged letters discussing
the embarrassing lack of meaningful appeal in Virginia and the resulting lack of
precedent carrying the weight of stare decisis. He wrote one article on the topic, and
then Professor Graham Lilly and he together wrote an article on the subject.
In 1981, I was appointed to chair the VSB Judiciary Committee. I devoted the full
energy, resources, and weight of the committee to getting a Court of Appeals with
broad jurisdiction and appeals of right. We relied on those prior reports and published articles as well as analysis of quantitative data obtained from the Supreme
Court of Virginia. Thomas Lawson, of Roanoke, my counterpart on the VBA
Judiciary Committee got a bill drafted and promoted.
In 1981, our Judiciary Committee’s “Report and Recommendations to the Virginia
State Bar Council” was issued. In it, we cited all the activity from 1968 to 1972 and
reported statistics showing the continuing underlying inadequacy of access to
appellate review and lack of stare decisis precedent. The late and legendary civil rights
attorney Oliver W. Hill was a key asset in that endeavor.
I wrote four articles published in the Virginia Bar News discussing our report and
the draft bill. I also appeared at local bar association meetings around the state. Tom
Lawson, several others, and I appeared before the Bar Council and the Supreme
Court, sitting in chambers, to defend and expound upon our findings and proposals.
We carried the burden of persuasion, but politically, we could not win the whole
loaf. What we had to settle for is the Court of Appeals with narrow jurisdiction and
an appeals process as we have known it since it was established in 1985. That Court
did produce a substantial body of stare decisis case law within its narrow jurisdiction.
It is certain that the new Appeal of Right legislation was the result of similar work
by a dedicated few. It is now incumbent on the individual trial attorney and the
organized trial bar to take an active part in seeing that the promise of the Appeal of
Right legislation discussed in Graham Bryant’s article is fully realized in its
implementation.
Charles E. Payne
Virginia Beach

Letters
Send your letter to the editor to: norman@vsb.org or
Virginia State Bar
Virginia Lawyer Magazine
1111 E Main St., Suite 700
Richmond, VA 23219-0026
Letters published in Virginia Lawyer may be edited for length and clarity and are
subject to guidelines available at www.vsb.org/site/publications/valawyer/.
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NOVEMBER THEATRE
ARENSTEIN STAGE

OCTOBER 15 - NOVEMBER 7, 2021
DIRECTION BY KATRINAH CAROL LEWIS
Dominique Morisseau, described by The New York
Times as “a playwright of piercing eloquence,”
brings a timely and urgent examination of race and
education to the stage in this riveting play about
love, parenting, and a mother’s struggle to give her
son a future out of the school to prison pipeline.

By Dominique Morisseau
VIRGINIA REPERTORY THEATRE
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Please make sure you are getting our monthly VSB
News and annual compliance messages by adding
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President’s Message
by Jay B. Myerson

Do What You Can
Former Virginia State Bar
President and good friend, Sharon
Nelson, recently sent me the words on
a gift from her daughters, a quote from
Winston Churchill: “We make a living
by what we get, but we make a life by
what we give.”
That quote hit the bullseye on this
issue’s theme: the justice gap and how
we can help. The gap has existed for
years, but it has been greatly exasperated by the pandemic. As attorneys, we
can give to those who are in great need
for our services. As lawyers, we are
fortunate that our careers are not just a
means to earn a living, but also give us
ready access to addressing justice,
equality, and other issues in which we
believe to provide meaning to our lives.
The Need:
The justice gap existed long before the
pandemic. Consider the following1
from sources dating back to before the
pandemic:
• Each year 54.5 percent of lowincome households in Virginia
experience at least one legal
problem.
• Only 17 percent of those can get
assistance from a lawyer, in part
because 60 percent of low-income
people are unaware they are eligible
for free legal aid. Moreover, 85–97
percent of legal problems that legal
aid organizations are unable to fully
address is due to a lack of available
resources.

can’t afford an attorney, you’re less
likely to have a favorable outcome.
Rule 6.1 of the Virginia Rules of
Professional Conduct has long established as an aspirational goal that we
should devote at least two percent of
our professional time per year to pro
bono legal services. The Rule further
recognizes that direct financial support
for programs that provide direct
delivery of such legal services as an
alternative means for fulfilling this
responsibility.
To further address the justice gap,
the Supreme Court of Virginia
established the Virginia Access to
Justice Commission (“Justice
Commission”) in 2013 to promote
equal access to justice in Virginia, with
an emphasis on the civil legal needs of
Virginians. The Virginia State Bar has
also long been seeking to help. In 1991,
the Virginia State Bar established a
ten-member blue ribbon committee to
study the unmet legal needs of low-income Virginians, and by 2006 the VSB
published an extensive history of the
work this committee brought forth.3
Together, the Justice Commission
and the VSB Standing Committee on
Access to Legal Services (“Committee”)
have significant institutional accomplishments related to facilitating,
supporting, and promoting efforts to
bridge the justice gap, including:
• Pro bono CLE materials are
available to pro bono attorneys via
the Virginia Law Foundation
through the Virginia CLE Pro Bono
Library.

A study of Virginia courts2 examining rates of representation and impact
of representation on case outcomes
found that in 98 percent of cases in
General District Court, at least one
party is unrepresented. The study also
found that parties with a lawyer do
better in court, so if you’re poor and
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• The Supreme Court of Virginia
revised the Emeritus Rule to better
facilitate the ability of senior
attorneys to continue to provide pro
bono legal services.
• The Supreme Court of Virginia
established a model policy for
portable electronic devices in
courthouses, which is especially
important for pro se parties who

often come to court with their
evidence on their cell phones.
• The Supreme Court of Virginia
established the voluntary pro bono
reporting rule to encourage greater
participation and to provide better
data on the extent to which pro
bono legal services are being
provided. See Paragraph 22 to Part
6, Section IV of the Rules of the
Supreme Court of Virginia.
• The Supreme Court of Virginia
adopted a rule to permit limited
scope representation in court to
allow counsel to assist a client as to
a portion of a case and then
withdraw at the completion of the
limited scope engagement. See
Virginia Supreme Court Rule 1:5(f).
• The VSB started Virginia Free Legal
Answers, an online program which
connects low-income Virginians to
Virginia attorneys willing to
provide pro bono legal advice in
response to discrete civil legal
questions. (https://virginia.
freelegalanswers.org).
Impact of the Pandemic
The pandemic dramatically worsened
the justice gap, significantly magnifying
the need for pro bono volunteers. It
exacerbated the problems of the poor,
confronted with the threats of eviction,
foreclosure, unemployment, domestic
violence, divorce, school closures, and
healthcare restrictions.4
The Immediate Response
Fortunately, our Committee was able to
make accommodations and expand its
efforts. Existing programs were
continued virtually, including meetings, CLE training programs, CLE
webinars on COVID, and pro bono
service opportunities. Efforts to
increase the bench of pro bono
attorneys with clients resulted in
President continued on page 52
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Executive Director’s Message
by Karen A. Gould

Elimination of Bias:
A Topic Worthy of Ethics CLE Approval
The Diversity Conference was
established to bring together
Virginia State Bar members interested
in promoting diversity and inclusion
in the legal profession and to ensure
that Virginia meets the legal needs of
an increasingly diverse population.
Council approved the creation of the
Diversity Conference in June 2009,
and the Supreme Court of Virginia
entered an order creating the conference in 2010. The Diversity Conference
presents excellent continuing legal
education (CLE) programs, along with
conducting other activities to increase
diversity in the legal profession.
In 2020, the Diversity Conference
presented to the VSB’s governing body,
Council, a proposal that Paragraph 17
of the Rules of the Supreme Court of
Virginia be amended to specifically
include elimination of bias (EOB) as a
CLE topic. Even before this proposal,
the MCLE Board was granting credit
for bias and diversity courses. As
Christine Poarch, a member of the
MCLE Board from 2015 to 2020 and
chair from 2018 to 2020, explained in a
letter dated October 14, 2020, to the
Executive Committee and Council:
Bias and diversity programs may be
approved for ethics credit where a
segment of any program is clearly
identified as ethics or professionalism and contains written materials
to support that designation.
[Citations omitted.] … A segment
on diversity or bias may satisfy this
requirement…if it otherwise meets
the other requirements for CLE
accreditation. However, the
segment may receive ethics credit
only to the extent that the presentation and written instructional
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materials focus on the ethical
considerations addressed in the
Rules of Professional Conduct or
recognized standards of
professionalism.
Conclusion. While the MCLE
Board takes no position on Bar
Council’s approval of the EOB
Proposal, in light of the substantive
comments received during the
public comment period that
referenced “adding” or “including”
bias elimination courses as a CLE
legal topic, it is important to clarify
that bias and diversity courses are
already regularly approved assuming they comply with the MCLE
requirements applicable to any
course.
Also, in the fall of 2020, a proposal
was put forward by the VSB Standing
Committee on Access to Legal Services
to include elimination of bias as an
approved topic for MCLE courses.
In March of 2021, the MCLE Board
independently approved MCLE
Opinion 21, which became effective
May 17, 2021, after it was published for
comment. That opinion provides in
full as follows:
MCLE OPINION #21
DIVERSITY AND ELIMINATION
OF BIAS
The MCLE Board recognizes the
importance of promoting awareness of
the need for diversity and the elimination of bias in the practice of law to
ensure that the legal system is equally
responsive to the legal needs of all
people. The MCLE Board further
recognizes that Principles of
Professionalism, endorsed by the
Virginia Supreme Court, instruct that

VIRGINIA LAWYER | OCTOBER 2021 | VOL. 70

a lawyer should strive to “avoid all
bigotry, discrimination, or prejudice.”
While the MCLE Board has in the
past granted credit on the topics of
elimination of bias and the need for
diversity programs, the MCLE Board
hereby emphasizes that promoting the
elimination of bias includes educating
lawyers on how to recognize and
address implicit bias in the practice of
law. An understanding of implicit bias
will help ensure that the legal system
becomes more equally responsive to
the needs of all people. The MCLE
Board further recognizes that a
qualified professionalism course or
component may include topics of
elimination of bias and need for
diversity pursuant to MCLE
Regulation 101(t), provided that it
otherwise meets the standards of
approval reflected in Regulation 103.
Courses pertaining to diversity or
bias may be approvable provided the
presentation and written instructional
materials are specifically directed to
attorneys and the topics are discussed
in the context of the following: practice
of law; the legal profession; the effects
on the quality of or access to legal
services provided to the public; or the
administration of justice.
A presentation on diversity or bias,
that otherwise meets the other
requirements for CLE accreditation,
may receive ethics credit only to the
extent that the presentation and
written instructional materials focus
on the ethical considerations
addressed in the Rules of Professional
Conduct.
Topics that are primarily focused
on the practice of law include, but are
not limited to the following:
Executive Director continued on page 53
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Bar Counsel’s Message
by Renu M. Brennan

Discipline by the Numbers:
The Year in Review
The disciplinary system had a busy
2021. The disciplinary board heard 32
cases virtually, offering lawyers and the
public an opportunity to watch
hearings and learn more about the
disciplinary system. Hearings before
three-judge panels and a district
committee were live.
Complaints received in FY 2021
The Bar received 2,924 complaints. The
number of Active1 lawyers was 32,427.
For the past 10 years, complaints have
ranged from a high of 3,867 in FY
2012 to this year’s 2,924. With the
exception of FY 2017, complaints have
trended down for the past 10 years.
See Chart 1.
Areas of law
Historically, the Bar has received the
greatest number of complaints against
criminal law practitioners, typically
ranging about 40 percent, followed by
family law. See Chart 2. This year was
unusual in that the gap between
criminal law and family law was only
six complaints, with 151 criminal law
complaints and 145 family law
complaints. After these two areas of
law, complaints ranged from 33 to one,
with civil litigation, estate planning,
and personal injury ranging from
33 to 26.
Rough percentages of what happened
to complaints received in FY 21
Roughly 66 percent2 of the complaints
received were resolved summarily
because the conduct questioned or
alleged did not present an issue under
the Rules of Professional Conduct.3
See Chart 3.
Roughly 15 percent of the complaints were resolved after informal
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investigation.4
Typically, such
complaints involve
minor allegations of
attorney misconduct,
such as a lawyer’s
failure to provide the
client a copy of the file
post-termination of
representation, failure
to communicate the
case status, or failure
to provide an adequate accounting of
the advance fee.
Roughly 19
percent of the
complaints were
formally assigned for
preliminary
investigation.5
Results of preliminary investigation
Of the roughly 19
percent opened for
preliminary investigation, bar counsel
dismissed6 slightly
over 50 percent and
referred 49 percent to
the district committees for investigation.7
At all stages, the Bar’s
evidentiary burden is
clear and convincing
evidence.
The Bar investigation typically includes
interviews of the
relevant parties and
review of the subpoenaed files and trust
account records. The
investigator submits a
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CHART 1– COMPLAINTS RECEIVED IN FY 2020-21

CHART 2 – ASSIGNMENT AREA OF LAW

CHART 3 – FY 2020-21 RESOLUTIONS

Bar Counsel continued on page 54
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The Pro Bono Issue
W

elcome to the annual October Pro Bono
issue of Virginia Lawyer. For last year’s pro
bono issue, we were deep into the COVID-19
pandemic. This year, unfortunately, we are still
working under the vestiges of the pandemic. And
while the infection rates have climbed again,
many of the protections put in place to help
Virginians are soon expiring. In this issue, pro
bono lawyers and lawyers who make their living
as dedicated legal aid advocates write about the
ramifications of a housing crisis and its impacts
from both the landlord and tenant perspectives.
Our cover profile features Henry C. Su Bradley
Arant Boult Cummings LLP and his work with an
elderly client who needed a driver’s license
renewal but had no birth certificate — a problem

faced by many people through loss of home, rural
birth, or other factors. A brief story features law
student Elena Pruett-Fiederlein, who has compiled a resource of protocols in all 50 states to
assist people who do not have birth certificates.
Her list confirms what Su found: in many cases,
those with no proof of identity need legal
assistance.
Below, you will find a link to register for the
2021 VSB Pro Bono Conference which will dive
in-depth on the topics raised in this issue. If you
are inspired to get involved with legal aid, reach
out to VSB Director of Access to Legal Services,
Crista Gantz (cgantz@vsb.org or (804) 775-0522),
to learn more about where you can make a
difference.

OCT

20
2021
Register today!
6 hours of FREE CLE including…
• 2 hours of Ethics CLE on the benefits of limited scope representation,
featuring national unbundling guru Katherine Alteneder of the Self
Represented Litigation Network and VSB Ethics Counsel James McCauley.
• 4 additional hours of training by legal aid and other community partners on
important pro bono and legal services topics.

For the full agenda and to register, visit
bit.ly/ProBonoCon21.

The Pro Bono Conference
www.vsb.org
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Monumental Changes to
the Virginia Fair Housing Law:
Five New Protected Classes
by Helen Hardiman

T

he last two Virginia General Assembly
sessions have propelled the largest
expansion of the Virginia Fair Housing Law
(VFHL) in more than three decades. Growing
from eight protected classes to 13,1 the VFHL
now ranks among the most protective state
fair housing laws in the country.2 This
important and strengthened civil rights law
helps assure a free and fair housing market in
Virginia where no one is rejected or segregated by characteristics that have nothing to
do with one’s ability to be a good neighbor.
State legislators and their voters have made
clear that housing discrimination has no place
in Virginia. Lawyers who take fair housing
cases on a pro bono basis help assure these
critical rights are respected for all Virginians,
regardless of income.
The Virginia Fair Housing Law was
enacted in 1972,3 following passage of the
federal Fair Housing Act in 1968 exactly one
week after Dr. Martin Luther King Jr. was
assassinated.4 The VFHL initially outlawed
housing discrimination on the basis of race,
color, religion, and national origin. The
following year in 1973, “sex” was added to the
list of protected classes.5 It took 11 years
before another protected class was added,
when in 1984 elderliness (now defined as 55
or better6), parenthood (now known as
“familial status”7), and handicap (now
reflected as “disability”8) became impermissible bases for housing discrimination.9
Notably, Virginia led the United States
government by four years in extending
protections to families with children and
persons with disabilities. The federal Fair
Housing Amendments Act did not integrate
those two protected classes until 1988,10
bringing the national Fair Housing Act to its
current list of seven protected classes—race,
color, religion, national origin, sex, familial
status, and disability.
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Despite multiple legislative efforts to
enlarge the list of protected classes in
Virginia, it took 36 more years for the VFHL
to broaden in this way. In 2020, a whopping
four new protected classes joined the list. As
of July 1, 2020, it is illegal to discriminate
against someone in a housing transaction
because of sexual orientation, gender identity,
veteran status, or source of funds. The
inclusion of sexual orientation and gender
identity came via the historic Virginia Values
Act (Sen. Ebbin’s SB868),11 which created
sweeping protections for LGBTQ+ and
veteran Virginians in all state non-discrimination statutes.12 After seven failed attempts over
13 years, source of funds was added as a
protected class in 2020 via Del. Bourne’s
HB6.13 The VFHL defines “source of funds”
broadly as “any source that lawfully provides
funds to or on behalf of a renter or buyer of
housing, including any assistance, benefit, or
subsidy program, whether such program is
administered by a governmental or nongovernmental entity.”14 Perhaps the most controversial protected class, source-of-funds
protections mean that housing providers can
no longer refuse to rent to Housing Choice
Voucher (“Section 8”) holders because of how
they will pay rent, effectively putting the
“choice” back in “Housing Choice Voucher.”15
In the 2021 session, the General Assembly
replaced “veteran status” with “military
status” in order to cover a broader segment of
military-affiliated Virginians.16 This protected
class now covers members of the uniformed
forces, reserve components thereof, veterans,
and dependents of service members.17 Del.
Bourne was also responsible for the creation
of a new subsection in the VFHL that
prohibits discrimination by municipalities in
land use decisions on the basis of all of the
protected classes or because a proposed
www.vsb.org
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housing development will serve those making
80 percent or less than the area median
income (i.e. affordable housing).18 Dubbed the
“anti-NIMBY” bill, this protection merits the
attention of local elected officials and staff in
planning departments.

“

As of July 1, 2020, it is
illegal to discriminate
against someone in a
housing transaction
because of sexual
orientation, gender
identity, veteran status,
or source of funds.

”

As we move into the latter part of 2021,
both home seekers and housing providers
should be aware of these new fair housing
rights and obligations in Virginia. You can
help enforce these key civil rights by seeking
out opportunities to represent victims of
housing discrimination, who are often our
moderate-income neighbors. Neither explicit
nor implicit bias about someone’s protected
class status should limit their housing
opportunities. All Virginians should have a
fair chance to qualify for a home of their
choice free from discrimination. If you feel
you have been discriminated against, please
contact the Virginia Fair Housing Office:
www.dpor.virginia.gov/FairHousing.

Helen Hardiman is Assistant Attorney General and Policy
Advisor in the Office of Civil Rights in the Virginia Attorney
General’s Office where she investigates and litigates claims
of discrimination against Virginians. Hardiman counsels the
Virginia Real Estate Board and Virginia Fair Housing Board
as members of those bodies determine whether housing discrimination has occurred in individual cases. She also advises
the Attorney General on civil rights issues and legislation.
Hardiman practices law through a social work lens, striving to
achieve social justice for undervalued communities.
www.vsb.org

Endnotes
1 Twelve protected classes appear
throughout the Virginia Fair Housing Law.
The 13th class affordable housing units
occupied or intended for occupancy by
families or individuals with incomes at or
below 80 percent of the median income
appears only in the section prohibiting
discrimination by municipalities. See Va.
Code § 36-96.3C.
2 Based on 2019 data from The Policy
Surveillance Program, A LawAtlas Project,
only five states protect more characteristics
than Virginia in their state fair housing
laws: Rhode Island, Connecticut, Illinois,
New York, and Massachusetts. Those
states’ fair housing laws include 14
protected classes, while Virginia’s contains
13, tying Virginia with New Jersey,
California, Wisconsin, Vermont,
Delaware, and the District of Columbia.
https://lawatlas.org/datasets/state-fairhousing-protections-1498143743. Note
that “ancestry” is the extra protected
characteristic, although discrimination
based on ancestry likely amounts to
discrimination based on national origin,
which is protected in Virginia. Note also
that the author removed “pregnancy” as a
protected class, because by definition,
discrimination against pregnant people is
discrimination based on familial status.
3 1972 Acts of Assembly Ch. 591, originally
codified at Va. Code §§ 36-86 through
36-96 and now codified at Va. Code §§
36-96.1 through 36-96.23.
4 Pub. L. NO. 90-284, 82 Stat. 73 (1968).
5 1973 Acts of Assembly Ch. 358.
6 Va. Code § 36-96.1:1.
7 Id.
8 Id.
9 1984 Acts of Assembly Ch. 271.
10 Pub. L. No. 100-430, 102 Stat. 1619
(1988).
11 Del. Levine’s HB1049 also added fair
housing protections for sexual
orientation and gender identity. Ch. 1137
of the 2020 Acts of Assembly. Del.
Sickles’s HB1663 was the companion bill
to Sen. Ebbin’s, but it did not pass.
12 2020 Acts of Assembly Ch. 1140.
13 2020 Acts of Assembly Ch. 477. Del.
Lopez’s HB357, also to protect “source of
funds,” was incorporated into HB7.
14 Va. Code § 36-96.1:1.
15 Th e Virginia Real Estate Board adopted
Guidance on Housing Discrimination on
the Basis of Source of Funds to provide
technical assistance to aid interpretation
of this protected class. https://townhall.
virginia.gov/l/GDocForum.
cfm?GDocForumID=495.
16 2021 Acts of Assembly Ch. 477, 478; Del.
Tran’s HB2161 and Sen. Bell’s SB1410,
respectively.
17 Id.
18 2021 Acts of Assembly Ch. 267, HB2046.
This language was modeled on North
Carolina’s NC § 41A-4(g).
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When COVID Harms Landlords:
How the VRRP Helps
by Crystal Kramer

I

t goes without saying, the past 19 months
have been challenging for all of us.
Significant focus justifiably has been placed
on the financial and health-related hardships
that tenants have faced and the ever-impending end to various eviction moratoria, which
were enacted to prevent evictions of those
who were/are unable to pay rent due to
COVID-related circumstances.
Landlords have also faced very real
challenges in the wake of COVID, from trying
to maintain timely mortgage payments to
complying with the newest and constantly
changing local, state, and federal laws and
regulations imposed upon them.
In the wake of COVID, Virginia’s General
Assembly acted more swiftly than nearly
every other state legislature in the nation to
address the predicted surge in tenants unable
to pay their rent, when, in June 2020, it
created the Virginia Rent Relief Program
(formerly known as the Virginia Rent and
Mortgage Relief Program) (“VRRP”). At that
time, applying for rent relief was a voluntary
option available to both tenants and landlords
(applying on behalf of their tenants). Months
later, with the fear of mass evictions looming,
the Virginia General Assembly passed House
Bill 5005 in November 2020, which mandated
that landlords and tenants work together to
apply for rent relief before a nonpayment of
rent case could get to court. This law was
temporary in nature, set to end with the end
of the declared state of emergency.
For the year extending from mid-2020 to
mid-2021, millions of dollars in rent relief
funds were disbursed on behalf of tenants to
landlords through the VRRP, keeping
thousands of tenants in their homes who may
have otherwise become homeless or forced to
live in overcrowded conditions during a
dangerous pandemic.
However, on June 30, 2021, Virginia’s state
of emergency ended and with that came an
end to House Bill 5005’s requirement that
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tenants and landlords apply for rent relief,
despite the VRRP still holding hundreds of
millions of dollars for those in need of rental
assistance.
Applying for rental assistance after June
30, 2021, remained an option available to both
tenants and landlords, but no longer would
landlords be required to engage in the process
before taking legal action to evict a tenant.
Nevertheless, many landlords, who realized
the massive benefits of the VRRP, continued
to participate in the program voluntarily.
When I set out to write this article, the
purpose was to explain all the benefits the
VRRP provides to landlords if they voluntarily continue applying for rent relief on
behalf of their tenants even though they were
no longer legally obligated to do so. After all,
landlords have in fact benefited greatly from
the VRRP.
Then, on August 10, 2021, during the
Virginia General Assembly’s special legislative
session, the legislature passed House Bill
7001 seeking to address the growing risk
attributable to the Delta variant of COVID19 as well as avoidable evictions that could
be prevented with the hundreds of millions
of dollars in rental assistance funds that
remained available.
The new law (House Bill 7001) is similar to
the prior law (House Bill 5005) that required
landlords to work with their tenants to apply
for rent relief. However, House Bill 7001
forces landlords to apply for rent relief on
behalf of their tenants within 14 days of
serving a nonpayment of rent notice, regardless of the tenant’s cooperation or lack thereof.
No exception to this requirement is made
where a tenant fails to cooperate with a rent
relief application, for example, by failing to
provide income information required in the
VRRP application, which is information
presumably only the tenant would have. Thus,
even in the situation of a noncooperative
tenant, the landlord is required under House
www.vsb.org
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Bill 7001 to submit the rent relief application.
Note, however, that if the tenant fails to
cooperate, the landlord can proceed to file a
nonpayment of rent case after the 14-day
period, but as stated they must still submit the
rent relief application on the tenant’s behalf
(even if incomplete) within the 14 days.
The only exception to the requirement that
a landlord apply for rent relief is where the
tenant has done one of the following:
(a) paid in full, (b) entered a payment plan, or
(c) notified the landlord that the tenant
already has a pending rent relief application.
Though applying for rent relief is once
again mandatory through the sooner of June
30, 2022, or until no VRRP funds remain, and
thus discussing the program’s benefits may
seem unnecessary, those benefits are still
worth noting.
Benefits of Virginia’s Rent Relief Program
• The money has already been allotted from
federal government programs to Virginia’s
rent relief fund. The hundreds of millions
of dollars in the fund will only be available
to spend on rent for residential tenancies
in Virginia, and landlords and tenants will
not be fighting with other parties over
whose interests are best served in being
awarded the money.
• Landlords need income sufficient to make
timely mortgage payments and oftentimes
depend upon tenants’ payment of rent to
make those mortgage payments. The
VRRP is paying back rent and up to three
months of future rent, and the program
allows for a subsequent application to be
submitted for additional rent if needed.
This has presumably helped many Virginia
landlords to remain timely on their
mortgage payments.

tenants in their homes thereby preventing
the hardships that landlords suffer from
evicting a tenant.
• During a pandemic, public health and
safety is especially important.
Overcrowding and unhealthy living
conditions often arise when tenants are
evicted and are forced to share housing
with others. This could have devastating
health consequences not only for those
who were evicted but also anyone with
whom they’ve been in close contact.
• Studies have shown that local economies
suffer when eviction rates are high. The
VRRP has been undeniably successful in
preventing hundreds, if not thousands, of
evictions, thus benefiting the
Commonwealth’s and its localities’
economies.
• The greatest benefit of all is that the VRRP
keeps people in their homes. Landlords
offer a vital service to our communities by
providing and maintaining housing. Few
things in life are more personal and sacred
than one’s home. Stable housing is
immensely important and a basic human
need. Through the VRRP, landlords have
been able to continue providing this
service and keeping residents in their
homes.

• The rent relief payments are not loans.
Neither landlords nor tenants will be
required to pay that money back to the
government later down the road.
• If asked what the worst part of their job is,
most landlords will tell you it is evicting a
tenant. The personal stress and financial
burden evictions cause for landlords can
be significant. In addition, the vacancy of a
rental dwelling unit adds more financial
pressure to landlords who must fill the
vacancy quickly to limit the rental loss.
The VRRP has been successful in keeping
www.vsb.org

Crystal Kramer is a principal attorney in Offit
Kurman’s Tysons Corner office and serves as the
firm’s chair of the landlord representation practice
group. She focuses her practice on housing law,
primarily representing multifamily and commercial
landlords, and enjoys providing pro bono services to
low-income tenants. Kramer is a frequent lecturer
and CLE presenter on housing law in Virginia. For
her dedication to gender equity, she is currently
serving a three-year appointment as a Commissioner
for Alexandria’s Commission for Women.
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When a Plan Comes Together:
ether:

Temporary COVID Laws Protect Tenants in Crisis
by Janae Craddock

O

n April 7, 2018, Virginia, made national
headlines—and not in a good way. It was
on that date, The New York Times ran a feature
story that exposed to the rest of the country
what many tenants in Virginia already knew:
Virginia has an eviction crisis. In 2016, The
Eviction Lab, an organization that tracks
eviction rates across the country, found that
Virginia is home to five of the ten top evicting
large U.S. cities. Three of the five mid-size
cities with the highest eviction rates in the
country are also in Virginia.
In response to these numbing statistics,
the Virginia General Assembly created
Eviction Diversion Pilot Programs in
Danville, Hampton, Petersburg, and
Richmond City, hoping these programs would
reduce evictions. However, as a practicing
legal aid attorney in Richmond City, I quickly
learned that many of my low-income clients
lacked the ability to pay the minimum of 25
percent towards balance due to be eligible for
the program. Nonetheless, these programs
were an incremental step in the right direction to benefit tenants.
The Commonwealth’s Response to the
COVID-19 Pandemic
COVID-19 stealthily came along, and
suddenly everything changed. Throughout the
Commonwealth, schools, businesses, and
places of worship abruptly shuttered; consequently, many people suffered economic
hardships and could not make timely rent
payments. Fortuitously, during the hardship
and uncertainties of the COVID-19 pandemic, legislators in Virginia rolled out the
strongest tenant protections Virginia has seen
in decades, starting to shift the dynamic of the
landlord-tenant relationship in ways that
housing advocates had sought for years. Prior
to the COVID-19 pandemic, landlords were
required to provide tenants with only five
days’ notice to pay delinquent rent before
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filing an eviction case. For years, tenant
advocates unsuccessfully lobbied legislators to
extend the notice requirement to give tenants
a more realistic opportunity to stave off an
eviction.
New temporary legislation requires
landlords to provide a 14-day notice instead
of a mere five-day notice. This extra time is
critical for tenants who get paid bi-weekly or
need more time to apply for rental assistance.
In July 2020, prior to the extension of the
“pay or quit” notice period from 5 to 14 days,
Virginia established its first-ever statewide
rental assistance program for tenants who
suffered an economic hardship due to the
pandemic. Tenants now had a lifeline, but it
was not always secure since landlords were
not obligated to help tenants apply for this
funding or even inform them of its existence.
And, although landlords could receive past
due and current rent paid directly to them,
the initial iteration of the state’s rental
assistance program required landlords to
forgive some of the past due rent. Perhaps
because of this requirement, some landlords
chose not to apply, despite having no other
realistic avenue to get rent paid for many of
their tenants.
During the Special Session in August of
2020, the Virginia General Assembly took
actions to ensure Virginia’s rental assistance
program would fulfill Governor Northam’s
promise to keep tenants housed during the
pandemic. First, they appropriated additional
funding from the state Housing Trust Fund to
pay rent once the initial pot of federal CARES
Act funding had been spent. Second, and even
more importantly in light of the additional
federal funds to come, they passed temporary
legislation requiring all landlords to not only
include information about the rental assistance program in every 14-day pay or quit
notice, but also to apply for those funds on
behalf of the tenant (or cooperate with tenants

www.vsb.org

THE PRO BONO ISSUE

if they had already applied for the assistance.)
As the General Assembly enacted these new
rules, the Northam administration altered the
rental assistance program to eliminate the
requirement that landlords forgive a portion of
the rent.
These changes super charged Virginia’s
rental assistance program; between October
and December the amount of rental assistance
money flowing to landlords doubled. Further,
Virginia was better positioned than any other
state in the country to distribute the
emergency rental assistance included in the
federal stimulus package of December 2020.
By the time the American Rescue Plan Act
provided a second round of Emergency Rental
Assistance funds in 2021, Virginia was leading
the nation in per capita rental assistance
distributed.
Skeptics of the new notice requirements
may claim that the rise in distribution of rental
assistance in Virginia was due to other factors
such as the elimination of the requirement that
landlords forgive some of the rent and a rising
public awareness of the Rental Assistance
Program. But it is naïve to believe these factors
alone turned Virginia’s rental assistance into a
success. I have heard from legal aid attorneys
across the state who frequently encounter
landlords who either don’t know about or
refuse to use the rental assistance program.
When these landlords have tenants represented by legal aid attorneys, they quickly
learn about the rental assistance program. But
legal aid represents only about one-fifth of the
tenants across the state. For most of those
unrepresented tenants, the mandate that

landlords apply for and include information
about rental assistance in their pay or quit
notices, and the requirement that these notices
give tenants 14 days to pay or help their
landlord apply for rental assistance, are the
keys to keeping tenants from getting locked
out of their homes.
The pandemic-era eviction tenant protections and rental assistance will eventually
expire, and without an extension, the dynamic
of the landlord-tenant relationship will return
to its imbalanced state. My hope, however, is
that Virginia will be proactive in enacting
permanent change to ensure stable housing.
We can’t afford to wait for the next major crisis
for change. And unlike other states, Virginia
does not have a right to counsel in civil cases.
Pro bono attorneys are crucial in filling the gap
and ensuring access to justice for all. Please
consider contacting your local legal aid to
volunteer. Your help can change the lives of
those in need.

Janae Craddock is an attorney at Central Virginia Legal
Aid Society, Inc. in Richmond. Her practice primarily
focuses on providing advice and legal representation to
low-income individuals facing evictions and other landlord-tenant related issues. In 2019, she was appointed by
Richmond City Mayor Levar Stoney to serve on the City
of Richmond Eviction Task Force. That same year she was
also recognized as one of Style Weekly’s “Top 40 Under
40.” She can be contacted at janae@cvlas.org.
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Who Are You When You
Can’t Prove Who You Are?
by Kaylin Bowen

H

enry Su is the type of lawyer who goes
online and looks for the pro bono
question no one wants to answer. And that is
how he met a Virginian who lacked an official
record of her identity.
“We cannot offer you legal advice.”
To Claudia Spurill, these six words are a
familiar refrain that mean one thing: another
door slammed shut.
Since April 2019, she has been on a quest
to get her mother’s driver’s license renewed.
It’s not the sort of quest where there is glory
and dashing adventure. It’s the kind that
drowns you in a quagmire of documentation
that can make getting a passport or going to
the Department of Motor Vehicles so difficult
and unpleasant. Some people are great at it,
some actively avoid it, and for some it can
derail their life.
Claudia has also been on the receiving end
of an enduring clerical error. Her last name
was incorrectly recorded on her birth
certificate, so her legal last name is Spurill. It
should be “Spruill,” like her parents.
Phyllis Spruill turned 73 in April 2019, and
that month she missed her driver’s license
renewal by a few days. For most Virginians,
this means the minor inconvenience of going
in person to the DMV, standing in line,
presenting their birth certificate and expired
license, paying a small fee, and moving on in
life. It should have been like this for Spruill.
There was one problem. Spruill was born
at home in 1946 in Hanover County.
Although the midwife filled out the birth
record, it was never filed with the Commonwealth to get a birth certificate. And a birth
record is not recognized as a valid proof of
legal residence in the United States.
Spruill immediately contacted her
daughter, Claudia, who, as the first collegegraduate of her family, an only child, and a
nurse at Virginia Commonwealth University
Medical Center, is the go-to expert on matters
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of forms, online services, and anything else
her family might need.
“Please, fix this,” Phyllis said.
Claudia’s first step was contacting Vital
Records. They told her to get a delayed birth
certificate, and that she would need to prove
her mother’s legal status through secondary
documents. Census data prior to a certain age
can work, but Phyllis Spruill’s home was
skipped in the 1950 census, and the documentation for her in the census wasn’t complete in
the 1960s. A dead end.
A statement of someone who has knowledge of a person’s birth would work as a proof,
except when the person is in their 70s and
80s, that’s not a feasible option for most.
Phyllis had a sister-in-law who was a year old
at the time of her birth—not what the state
was looking for—but it was what they had.
Fortunately, Phyllis’s school records had
been salvageable from the system. With an
expired ID, a marriage license, school records,
and a statement from her aunt, Claudia
submitted her mother’s materials to Vital
Records. Finally seeing the light at the end of
the tunnel, almost eight months later, she
mailed it all in.
“We cannot accept this,” Vital Records
wrote Claudia back rejecting the documents.
“Why not?”
“We cannot offer you any legal advice.”
Vital Records told Claudia she needed to
petition the court for the delayed certificate,
and if she needed assistance, she should
consult an attorney. And that was what
appeared to be the end of the road.
With nowhere else to turn, Claudia found
Virginia Free Legal Answers (FLA), an
American Bar Association-sponsored website
where lawyers can anonymously answer legal
questions in a virtual legal advice clinic.
Virginia’s Free Legal Answers has the seventh
most lawyers registered to help answer
questions. However, Since 2020 when the
www.vsb.org
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pandemic shutdowns began, VFLA has receved 1,912 questions, representing a 26 percent increase over the same
pre-pandemic period.1
Spurill’s question lingered on the site for a while, skipped
over by lawyers who probably wondered how to remedy this
documentation quandary. Henry Su, a partner in Bradley
Arant Boult Cummings LLP, came across the question precisely because he often looks for the ones that have been
lingering unanswered, trying to help someone before their
question is pulled from the forum. After exchanging a few
messages with Spurill, he realized it was going to be a much
more involved process than could be handled in the time-limited Q&A format on FLA. He offered to draft the required
petition pro bono.
Su reviewed the package of documents for Spruill’s delayed
birth certificate, drafted the petition from whole cloth (there
are no forms for this sort of thing from Vital Records or the
courts), and then with Su’s instructions, Spurill filed everything
with the court at the start of the pandemic in March 2020.
After weeks of hearing nothing, Spurill again received that
dreaded notice: unacceptable.
Su thought that the form that Vital Records provided to
Spurill for the judge’s signature would serve as the proposed
order. It did not. He therefore had to draft a proposed order as
well from scratch, imploring the judge to accept the documents
in the package as sufficient proof of Ms. Spruill’s birth. Then
they refiled the petition and asked for a court date.
With Su working by her side, and a few more hiccups with
missing signatures, a judge retiring, and a large sum spent on
records request fees, Spurill received her mother’s delayed birth
certificate in July 2021. She immediately created a duplicate of
the handwritten document and filed away the original,
scheduled a DMV appointment for her mother in September,
and started thinking of how to help other people avoid this
headache.
“I think the problem is bigger than you imagine. It’s not just
Claudia’s mom, there are other people in this same boat,” Su said.

“

Law shouldn’t be a mystery; it
should be accessible to the public.
It needs to be understandable
because we live in a society
governed by the rule of law.

”

With the Real-ID deadline rapidly approaching, and the
Commonwealth’s requirement for proof of legal residence for
renewing a lapsed driver’s license, Su worries that more senior
Virginians may have the same need for assistance filing a
petition before a circuit court to establish a record of their
birth. He wrote a memorandum to the Virginia State Bar’s
Access to Legal Services Committee addressing the potential
pitfalls.

www.vsb.org

Spurill and Su, pictured during their first in-person meeting.

Henry C. Su is no stranger to recognizing and acting to
correct the injustices and inequalities he sees in his profession.
He’s been a practicing attorney since graduating from the
University of Virginia School of Law in 1990. He received his
undergraduate from Yale University in 1987. He’s held positions at Williams Mullen and Hunton & Williams (now
Hunton Andrews & Kurth) in Richmond, Constantine Cannon
LLP in Washington D.C., as well as at firms in California. More
recently, before returning to private practice, he spent seven
years with the Federal Trade Commission as a trial lawyer
focusing on antitrust cases.
Outside of his office he is a program director and a faculty
member for the National Institute for Trial Advocacy, a
member of the American Bar Association’s Standing Committee on Pro Bono and Public Service, and a staunch supporter
and frequent question responder on Free Legal Answers.
One of his largest pro bono cases was in 2009. He led a trial
team in a class action suit against the Social Security Administration for failing to provide accessible notices for blind and
visually impaired recipients. Every government agency is
supposed to ensure that their resources are accessible to
everyone, including people with disabilities.
In Claudia and Phyllis’s case, he was unaware of the larger
issue when he first saw their question on FLA. Having learned
about the number of people who, for various reasons, have no
birth certificate and are unable to correct the problem for
themselves, he wants to help correct this issue.
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“Law shouldn’t be a mystery; it should be
accessible to the public,” Su says. “It needs to
be understandable because we live in a society
governed by the rule of law.”
As seen on FLA, Su points out that there
are some people who can’t afford a lawyer but
are more than willing to prepare and file their
own forms and navigate the process themselves. Still, they will need some guidance and
direction along the way. Because the courts
and agencies will tell them, “We cannot offer
you legal advice,” pro bono assistance is still
needed and should be made available,
according to Su.
Options like Free Legal Answers, which is
available in 43 states, can help. However, the
degree of a question’s difficulty and complexity that the “one-and-done” answer sites can
handle is limited. In some cases, users really
do have a legal problem that can be answered
in 30 minutes or less. But, in cases like
Spruill’s, the resolution requires the preparation and submission of court papers, which
almost always require legal assistance unless
there is already a court-provided form with
instructions.
Su and Spurill are eager to help others
avoid experiencing what Spurill and her
mother went through. As a nurse, she has met
older patients who have said they’ve experienced similar problems with driver’s license
renewals. In her own family, she found three
more elderly relatives who don’t have birth
certificates. One of her relatives can’t use her
school records as a primary document to get a
delayed birth certificate because the adminis-

“

trator marked her as male, instead of female.
She has a twin brother, so she assumes that’s
where the mix-up happened.
Home birth, lost hospital records, clerical
errors, and many other factors can account for
one not having a birth certificate, a document
everyone needs for a state identification or a
passport, which in turn is needed for opening
a bank account, operating a vehicle, checking
in at a doctor’s appointment, and many
aspects of daily life most take for granted. It
has a cascading effect.
“Without Henry, I don’t know where we’d
be,” Spurill said when she finally met him for
this interview in Richmond. “This is my first
time meeting him in person, but he feels like
one of the family. He’s been on this journey
with us.”
Su pointed out that in Virginia, voting is
one of the few things not affected if a driver’s
license lapses. Virginians can still vote with an
expired license. In some states however, that is
not the case. Spruill’s DMV appointment is
still months away due to the backup from
COVID-19. By the time she receives her
license, it will have been almost three years
since her ordeal began.
It has been three years of her daughter
leaving Richmond to drive to Newport News
to handle her banking. Three years of complicated proof of identification to go to the
doctor or handle insurance claims. And in
another state that could have been three years
of missed elections.
“All of it breaks from the normal,” Spurill
said. “Everything is a challenge, and you get

We’ve identified a
problem, a real
problem that is
much bigger than
people know.

”
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tired navigating every day in uncertainty.
Throughout this process I had to keep
pushing, and asking, and paying for records.
It’s exhausting. You just want to say, ‘forget it.’”
The duo feels a good place to start will
simply be making people aware of the issue.
Especially for older Virginians, it is vital they
not let their license lapse, so it continues to be
grandfathered in the system. For everyone
seeking to get a Real-ID for air travel, they
need to understand that the process could be
a long and complex one.
To help facilitate the court requirements
that are going to come up, ideally there would
be a form to allow the public to prepare the
court petition themselves. Unless and until

such a process is put in place, more lawyers
will be needed to take on these cases for lower
income Americans who have no way of
knowing what to say in such a pleading.
“I think if we form a task force or working
group within the Standing Committee on
Access to Legal Services and give the public
the Bar’s contact information it will help get
the word out there and make help more
widely available,” Su said. “We’ve identified a
problem, a real problem that is much bigger
than people know.”
Endnotes
1
1,912 questions were submitted from March 15, 2020, to
September 1, 2021, and is compared to number of questions
submitted during the pre-pandemic period of March 1, 2018, to
September 1, 2019, to get the percentage increase.

Elena Pruett-Fiederlein:
A Law Student Works for the Good
by Deirdre Norman

I

f you’ve ever misplaced your birth certificate, you know the hurdles you encounter
trying to get a new one. For people who have
experienced homelessness, poverty, natural
disaster, eviction, or who were not born in a
hospital, the hurdles are even greater.
When Blue Ridge Legal Services was
awarded a Rural Summer Legal Corps
Fellowship for the summer of 2021 by the
Legal Services Corporation, they recruited
Elena Pruett-Fiederlein, a rising 3L at William
& Mary Law School (and a Shenandoah
Valley native), to conduct outreach to
homeless individuals in the Shenandoah
Valley in need of birth certificates.
Pruett-Fiederlein accepted the challenge
and spent her summer working with homeless shelters from Lexington to Winchester.
She assisted approximately 50 homeless
individuals in applying for copies of their
birth certificates. And then, recognizing a
need, Pruett-Fiederlein went on to compile a
resource that includes all 50 states to assist
people who do not have birth certificates.
Says Pruett-Fiederlein, “Something I
figured out early on is that every state has a
different process for getting your birth
certificate—including different ID
www.vsb.org

requirements—and I was getting many clients
who weren’t born in Virginia. So, I created
that guide to be a resource for people, no
matter where in the U.S. they were born, to
apply for their own birth certificates, without
having to go to a legal aid organization unless
they run into problems with the application.”
A graduate of Brown University with an
extensive resume of legal internships,
Pruett-Fiederlein also worked as a bartender
to pay the bills and says the job has some
synchronicity with the legal profession: “I met
some interesting people and enjoyed getting
the chance to sort of take a peek into a lot of
different people’s lives. I think both of these
—juggling a lot of tasks in a high-stress
environment and finding ways to relate to
people you’ve never met—probably translate
well to the legal profession.”
After graduation she plans “…to pursue a
career in public interest law, and probably
legal aid work. I know I want to serve
low-income clients who couldn’t otherwise
afford an attorney.”
Pruett-Fiederlein’s compilation of how to
get a birth certificate in all 50 states may be
found here: bit.ly/birthcert50.

Pruett-Fiederlein
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A Permanent,Simplified
Limited Scope Appearance Rule Can
Help Virginia Tenants Maintain Housing
by Colleen O’Conor

V

irginia Supreme Court Rule 1:5(f) creates
a straightforward mechanism for legal aid
attorneys and pro bono partners to enter
limited scope appearances on behalf of poor
and working-class civil litigants. Originally set
to expire on December 31, 2021, the Supreme
Court of Virginia recently extended the pilot
rule1, preserving an important tool which pro
bono programs use to increase representation
for tenants who are at critical stages in an
eviction proceeding. Limited scope appearances are a benefit for all involved in
eviction cases: tenants can fully participate
in the proceedings, landlord attorneys are
able to negotiate with counsel and have a
better chance of obtaining payment for their
clients from available funds, and the court
has a smaller pro se docket to oversee. As a
limited appearance, this rule expands pro
bono opportunities for the private bar because
it creates a discrete set of responsibilities.
Lawyers and firms who might otherwise have
been unable or unwilling to make an openended pro bono commitment can now do so
with confidence that their practices will not be
overly burdened.
As the housing crisis exacerbated by the
COVID-19 pandemic unfolds and threatens to
force countless Virginians out of their homes,
the extension of Rule 1:5(f) will make it
possible for more Virginians to assert their
legal defenses, and it will also assist lawyers
and judges in carrying out their duties
efficiently and effectively. This article will
briefly discuss the housing crisis and the
urgent need to increase representation for
tenants, provide an overview of Rule 1:5(f)
governing limited scope appearances, and
address how a permanent, simplified rule
would serve to reduce the significant disparity
in legal representation between landlords and
tenants.
24
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Families and individuals threatened by
eviction in Virginia presently have no right to
legal representation. To the contrary, class and
wealth often dictates who has the practical
opportunity to assert their legal defenses in the
relatively formal court proceedings. In most
eviction proceedings, an unrepresented tenant
faces off against a landlord’s lawyer. In Fairfax
County, the jurisdiction where I am based, a
2017 study found that in approximately 91
percent of housing cases, the landlord has an
attorney, and the tenant does not.2
This disparity causes tenants to lose their
homes. Most of the tenants I work with have
legal defenses. However, tenants are generally
unaware of or ill-equipped to assert these
defenses pro se. Eviction actions resulting
from a tenant’s inability to pay rent because of
loss of income during the pandemic provide a
clear example of this dynamic. Currently in
Virginia, a landlord who is seeking to evict a
tenant because of unpaid rent must participate
in the rental assistance application process and
wait 45 days from the date an initial application for rental assistance is submitted before
moving forward with the eviction action. This
temporary protection has benefitted both
landlords and tenants because tenants who
were impacted by the pandemic can obtain up
to 15 months of assistance with rent, which is
paid directly to the landlord.
When tenants appear at court pro se, they
are generally unaware of how their efforts to
obtain rental assistance intersect with the
eviction case and therefore are uncertain of
what to say. A judge may ask the tenant at the
initial court date whether the tenant admits or
denies what the landlord is claiming—tenants
often indicate that they are not sure what the
judge is asking. Some tenants acknowledge
that they owe the landlord rent, but they are
too nervous to say anything more. Other
www.vsb.org
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tenants explain they want to apply for rental
assistance but have struggled to figure out the
process. Almost all tenants are willing to apply,
and many are already far along in the process.
However, few tenants bring written documentation to court regarding their efforts to obtain
rental assistance. In many of these situations,
judgments would be avoided if the tenant had
legal representation at the court appearance to
explain the tenant’s cooperation in the rental
assistance process, in accordance with the
requirements of the law. Thanks to the Court’s
recent extension of the pilot rule, pro bono
attorneys will continue to leverage Rule 1:5(f)
to ensure more tenants have representation at
these critical hearings.
So long as tenants do not have a right to
counsel in eviction hearings, the need for these
types of limited scope engagements will
continue. A permanent, simplified limited
scope representation rule would help reduce
the frequency of situations where tenants lose
housing simply because they do not have an
attorney at a critical stage in their case. Having
full legal representation is almost always better
for a litigant. However, legal aid attorneys and
pro bono attorneys are often unable to enter a
full appearance in a case because full caseloads
and a range of other commitments make it
difficult to ensure they will have the capacity
to competently represent the client over the
life of the case. Far more attorneys have the
capacity to represent a client at a single
hearing. Given this, the limited scope rule has
been a helpful tool which has enabled LSNV
staff and pro bono attorneys to assist tenants
who otherwise would have been evicted
despite being ostensibly protected by the law.
Limited scope representation is generally
governed by Rule 1.2 of the Virginia Rules of
Professional Conduct, which gives attorneys
discretion to limit the scope of representation
by agreement with the client. Lawyers utilize
this rule on a regular basis in their day-to-day
practice. It is also commonly employed when
pro bono attorneys provide volunteer legal
services, for example by drafting life planning
documents at legal clinics, providing brief
advice and counsel through legal aid hotlines,
or ghostwriting pleadings for pro bono clients
in state court cases. Prior to the implementation of Virginia Supreme Court Rule 1:5(f),
lawyers were less confident about making
discrete appearances in court on behalf of pro
bono clients. However, Rule 1:5(f), adopted as
a pilot program in 2018, has helped encourage
limited scope representation in court.
www.vsb.org

Under Rule 1:5(f) governing limited scope
appearances, the attorney and client enter a
limited scope representation agreement,
outlining the specific aspects of the case in
which the attorney will represent the client.
The attorney and client may agree that the
attorney will appear at a particular court date,
or they may choose to limit the scope of
representation further to a particular issue
within the court proceeding. The attorney
must file and serve on all parties a Notice of
Limited Scope Appearance that specifies
exactly which matters, hearings, or issues the
attorney will appear for.

“

A permanent, simplified limited scope
representation rule would help reduce the
frequency of situations where tenants lose
housing simply because they do not have
an attorney at a critical stage in their case.

After the attorney has completed all
obligations, the attorney must take steps to
conclude the appearance. The attorney must
provide the client seven days’ notice that the
limited scope appearance is concluding and
that the attorney will be filing a Notice of
Completion of Limited Scope Appearance
with the court. If the client endorses the Notice
of Completion, the attorney may simply file
the endorsed notice and serve it on all parties,
at which time the attorney is deemed to have
ceased all appearances in the matter. If the
client is unwilling or unable to endorse the
Notice of Completion, the attorney must
instead file a Motion to Terminate the Limited
Scope Appearance, serve it on all parties, and
afford seven days for any party to file an
objection. If an objection is filed during this
period, the court may hold a hearing to
determine whether the attorney’s obligations
under the Notice of Limited Scope Appearance
have been met. If the court finds the attorney’s
obligations have been met, the court must
grant the Motion to Terminate the Limited
Scope Appearance.
This rule provides relative certainty that an
attorney will be able to conclude representation in a case, including in the event that the
case continues for a longer period than
expected. Furthermore, clients who have been
advised about the nature of a limited scope
appearance will generally endorse the Notice
of Completion without issue, so attorneys will
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not typically have to make a motion or appear
at a hearing in order to conclude representation.
The Court’s recent extension of this rule
will benefit poor and working-class families in
Virginia who cannot otherwise afford an
attorney, while also helping lawyers, clerks,
and judges. A permanent, simplified rule
would create a lasting impact on access to legal
services by making these limited scope
appearances part of the day-to-day practice of
lawyers and legal aid programs.
This rule could be modified to make
limited scope appearances simpler to use and
encourage more attorneys to engage in these
appearances. The structure and complexity of
limited scope rules vary by state. Presently, the
amount of paperwork and length of time
required to conclude a limited scope appearance in Virginia prevents more widespread
use of the rule. Implementing a standardized
court form for Notices of Limited Scope
Appearances would encourage greater use.
Additionally, creating a mechanism for
attorneys to officially conclude the limited
scope appearance at the close of the court date
would be beneficial.
Currently, the requirement that the
attorney wait at least seven days before filing a
Notice of Completion or Motion to Terminate
makes it difficult to ensure that the appearance
will truly be limited to just one court appearance, even if that is all the attorney and client
agreed to. In many jurisdictions in Virginia,
eviction actions move quickly. A subsequent
court date can easily be scheduled seven or
fewer days away. It is more difficult to ask pro
bono attorneys to volunteer for a court
appearance when there is the possibility that
they may need to return for a subsequent
court date. Additionally, this dynamic risks
creating confusion for clients, who often have
only signed a limited scope agreement
providing for representation in one court date.

Eliminating the seven-day notice period
would promote greater usage of the rule and
reduce potential ethical concerns that could
arise. Ensuring attorneys can conclude
representation at the close of the hearing
would promote greater certainty for litigants,
attorneys, and courts; reduce the administrative burden on attorneys and clerks’ offices;
and promote greater use.
A permanent, simplified limited scope rule
will not protect nearly as many of the tenants
we work with from eviction in the way that
other policies, such as a comprehensive
eviction moratorium, increased distribution of
rental assistance, or the passage of a civil right
to counsel would. However, a permanent and
simplified limited scope representation rule
can keep a significant number of families in
their homes, creating meaningful pro bono
opportunities while also improving the
administration of justice.
Endnotes
1 On September 3, 2021, the Supreme Court of Virginia
amended Rule 1:5(f)(5), extending the pilot limited
scope appearance rule through December 31, 2023.
perma.cc/5EZU-NXST
2 See National Center for State Courts, Virginia
Self-Represented Litigant Study: Descriptive Analysis of
Civil Data in General District Court, Table A9:
Percentage of Cases with Plaintiff Only Represented, by
Case Category and Locality, 49 perma.cc/WT8H2MSH (2017).

Colleen O’Conor is a Housing Attorney at Legal
Services of Northern Virginia (LSNV), based
in Fairfax County. She coordinates LSNV’s
Housing Pro Bono Program, through which pro
bono attorneys utilize the limited scope rule to
represent tenants in eviction hearings.
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Pro Bono Contributions
by Virginia Lawyers in 2020 Bar Year
The following data is the average hours and financial contributions per circuit divided by the number of active attorneys in the
circuit. The services and funding were made during the 2020 year
as self-reported by lawyers in their annual dues statement.
During the year the total number of hours given to pro bono service by active Virginia lawyers was 364,820 and the financial contributions to pro bono efforts acrosss the circuits was $1,216,941.
A map of the 33 circuits can be found at www.courts.state.va.us.
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Virginia Free Legal Answers
PRO BONO HEROES
One group of attorneys stands out in their exemplary dedication
to Virginia Free Legal Answers (FLA) clients. They have answered at
least 15 questions on the FLA portal, earning a pin and special
certificate from the VSB in recognition of their distinguished service.
Since its launch in August of 2016,
• 4,055 clients served
the combined forces of more than
• 4,464 questions answered
184 Virginia FLA volunteers have
• 4,959 questions asked
achieved great things for Virginians.
Donald Beck, Richmond

Rysheda McClendon, Stafford Cty.

Alexander Berman, Arlington Cty.

David McKelvey, Roanoke

Ann Brogan, Norfolk

Laura McQuesten, Virginia Beach

Ann Callaway, Fauquier Cty.

Lee Noble, Fairfax Cty.

Elaine Cassel, Fairfax Cty.

Dustin Paul, Virginia Beach

Richard Chidester, Giles Cty.

Rixon Rafter, Fairfax Cty.

Holly Clement, Fairfax Cty.

Nancy Reed, Page Cty.

Julie Currin, Henrico Cty.

Dan Rosenthal, Henrico Cty.

Kolleen Daniels, Chesapeake

Susan Ruppel, Fauquier Cty.

Peter Davies, Lynchburg

Charles Samuels, Richmond

Alastair Deans, Virginia Beach

Betty Scott, Portsmouth

Paul Dryer, Waynesboro

Lorrie Sinclair, Loudoun Cty.

Theresa Ford, Fairfax Cty.

Tammy Sossei, Henrico Cty.

Robert Freed, Richmond

Henry Su, Arlington Cty.

Chanel Gray, Chesapeake

Joanna Suyes, Richmond

Stephen Gregory, Charleston, WV

Elizabeth Thorne, Culpeper Cty.

Virginia Grigg, Richmond

William Tucker, Charlottesville

Wynn Harding, Harrisonburg

Nichole Vanderslice, Chesterfield Cty.

Suzan Herskowitz, Winchester

Jonathan Wallis, Campbell Cty.

Carole Hirsch, Falls Church

Neal Walters, Charlottesville

Meredith Jacobi, Chesapeake

Nathaniel Webb, Newport News

Lisa Kaas, Fairfax Cty.

Martin Wegbreit, Richmond

Risa Katz-Albert, Roanoke

William Wilder, Fairfax Cty.

Jason Livingston, Richmond

Reiss Wilks, Richmond

Crystal Malik, Richmond

John Williams, Williamsburg

Barbara Marmet, Fauquier Cty.

David Zobel, Virginia Beach

Interested in joining the cause? Register today at
virginia.freelegalanswers.org or contact cgantz@vsb.org.
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Yes, Words Matter:
Statutory Interpretation in Virginia
by The Hon. Afshin Farashahi

L

aw is in many ways about interpreting
statutes. After reading all those cases on
common law and constitutional law in law
school, new lawyers soon find out that
practicing law is more about statutory law. In
courts, judges deal with statutory interpretation every day. And some of those cases reach
the Supreme Court of Virginia.
In 14 of the 32 opinions it issued from
January to July of 2021, the Court was called
on to interpret a statute or ordinance.1 The
cases included criminal law,2 family law,3
zoning ordinances,4 the Virginia Consumer
Protection Act,5 Sexually Violent Predators
Act,6 and wrongful death.7 The Court’s other
cases also involved statutes, even though the
Court did not directly interpret those
statutes.
Similarly, the Supreme Court of the
United States routinely grapples with
statutory interpretation cases, such as
computer fraud,8 immigration law,9 environmental law,10 and sex discrimination.11 So, to
paraphrase a famous investigative reporter,
it’s all statutory interpretation nowadays.12
In interpreting statutes, Virginia courts
follow the plain meaning rule. While the rule
sounds simple, in practice it gets complicated.
What is plain to some is not plain to others.
And the General Assembly has set out some
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laws of its own on how the laws it passes
should be construed.13
This article will first set out the general
principles of the plain meaning rule. The
article will also touch on some of the statutes
that deal with statutory interpretation. It will
then place Virginia’s plain meaning rule in the
context of the ongoing debate at the national
level on statutory interpretation. In particular,
the article discusses the relationship between
the plain meaning rule and textualism.
The Plain Meaning Rule
Under Virginia’s plain meaning rule, courts
look at the words of the statute and apply their
plain meaning without adding words to the
text.14 If there is no ambiguity and no absurdity in the application, then the inquiry ends.
If the plain meaning leads to absurdity or
ambiguity, then the courts are to resort to
other sources, mainly legislative history.15
The Supreme Court of Virginia has
described the plain meaning rule as looking
at the words of the statute to determine the
legislature’s intent.16 Legislative intent is
not the same as legislative history, although
history may provide evidence of intent.
Under the plain meaning rule, courts, at least
initially, are to avoid legislative history and are
to focus on the words of the statute to
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determine legislative intent.17 And in doing so,
courts are to presume that the General
Assembly selected the words “carefully and
intentionally” and that it used the words in
their “ordinary sense.”18
Butler v. Fairfax County School Board19 is
an example of a straightforward application of
the plain meaning rule. The issue was whether
a school board could hire a convicted felon in
light of Va. Code § 22.1-296.1(A), which
provides: “As a condition of employment for
all of its public school employees, … every
school board shall require on its application
for employment certification … that the
applicant has not been convicted of a felony.”20
The Supreme Court of Virginia, citing the
plain meaning rule, held that there was
nothing ambiguous about this provision. A
school system cannot hire a convicted felon
because a convicted felon could not truthfully
make such a certification.21
Another aspect of the rule is that the
Court considers the entire statute or the entire
legislative act and does not look at words in
isolation.22 Additionally, the Court views the
plain meaning rule in the context of separation of powers: “[T]o depart from the
meaning expressed by the words is to alter the
statute, to legislate and not to interpret.”23
If Ambiguous or Absurd, Then Consult
Other Sources
Ambiguity occurs when the words “can be
understood in more than one way” or are
“difficult to comprehend.”24 And an absurd
result is when “the law would be internally
inconsistent or otherwise incapable of
operation.”25 The concept of absurdity is a
narrow one. Absurd result does not mean that
the judge disagrees with the policy choices of
the legislature.26 In other words, simply
because a statute could have been drafted
better to cover the proscribed conduct does
not mean that a court should do so. But once
ambiguity or absurdity is found, the statutory
inquiry expands beyond the statutory text.
Legislative History
In Virginia, as in most states, legislative
history is nowhere as substantial as that seen
in the national legislature; the U.S. Congress
produces volumes of conference reports,
committee reports, and statements of various
legislators.27 In Virginia, legislative history
may mean commission reports,28 fiscal impact
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statements,29 and the Governor’s amendments
and the General Assembly’s acceptance of
those amendments.30
The Supreme Court of Virginia will also
look at what motivated the General Assembly
to amend a statute. For example, in Ambrogi v.
Koontz, the Court reviewed the history of the
statute in question, noting that a recent
amendment was in response to the interpretation of the statute by the Attorney General.31
The Court reviewed the timing of the amendment, which came shortly after the Attorney
General’s opinion, and concluded that the
legislature’s intent was to have the law apply
differently than how the Attorney General had
interpreted it.32
Canons of Statutory Construction
The Court has also deployed canons of
statutory construction in interpreting statutes
both during the first phase of applying the
plain meaning rule33 and after determining
that the plain meaning of the words leads to
absurdity or ambiguity.34 Some of the canons
used by the Court include:
• W hen one statute has general application
and another has specific application, the
specific one prevails in the event
of conflict.35
• When general and specific words are
grouped in the same statute, the general
terms are limited by the specific ones.36
• Penal statutes are to be construed strictly
against the Commonwealth.37
• The General Assembly is presumed to be
aware of how the Supreme Court of
Virginia has interpreted statutes.38
• Th e listing of specific items in a statute
typically implies that omitted items are
not meant to be included in the statute.39
The canons should be used cautiously. Some
have argued that for most canons there is
another canon that states the opposite.40 For
example, Va. Code § 1-217 (the term
“includes” means “includes, but not limited
to”) should be considered when applying the
last canon listed above.
Dictionaries
Appellate courts have used dictionaries in the
first phase of the plain meaning analysis and
have also referred to them after determining
that a statute is ambiguous. In Doulgerakis v.
Commonwealth, the Court of Appeals of
Virginia, in addressing an exception to the
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concealed weapon statute, determined that
the term “secured” is ambiguous. 41 It then
relied on legislative history and dictionaries to
construe the term and found that a firearm in
an unlocked but latched glove box of a car is
“secured in a container or containment,”
which is an exception to the prohibition
against carrying a concealed weapon.42 In
Myers v. Commonwealth, the ambiguity of the
term “secured” came up again in the same
statute but in a different context, and the
Supreme Court of Virginia relied on dictionaries going all the way back to the 18th
century to the present.43
The Legislature’s Directives on Statutory
Interpretation
The General Assembly has set out some rules
on how statutes should be interpreted. It has
done this in both general and specific statutes.
For example, Va. Code § 1-217 provides that
the term “includes” means “includes, but not
limited to.” Va. Code § 1-227 states that any
plural words in statutes includes the singular
and that any singular includes the plural. And
Va. Code § 1-216 specifies that any word used
in the masculine includes the feminine.44

Some have argued that for most canons there is
another canon that states the opposite.
There are also statutes on how specific
provisions of the Code should be interpreted.
The Virginia Freedom of Information Act
(VFOIA) includes the following language:
“The provisions of this chapter shall be
liberally construed to promote an increased
awareness by all persons of governmental
activities and afford every opportunity to
citizens to witness the operations of government.”45 The Court has taken notice of this
provision and has stated that while the
Commonwealth’s courts “are bound by the
plain meaning of clear and unambiguous
language, ...the General Assembly has directed
that [VFOIA] ’be liberally construed’ to
promote public access to government
activities and operations ....”46
Other Methods of Statutory Interpretation
To better understand Virginia’s plain meaning
rule, it should be viewed in the contextual
backdrop of the national debate on statutory
interpretation. In this legal debate, there is
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much discussion about textualism, purposivism, and corpus linguistics.
While textualism is not a new concept, it
began coming into prominence in the 1980s
when the late Justice Antonin Scalia joined
the U.S. Supreme Court.47 Textualists believe
that courts should “look for meaning in the
governing text,” should not worry about
legislative purpose, and should not consult
legislative history.48 Textualists make ample
use of canons of statutory interpretation and
dictionaries.49 A primary argument of the
textualists is that the words of the statute have
passed the rigorous constitutionally-mandated process in becoming law and therefore
are the only authoritative material.50 But
textualism has come under severe criticism,51
with one attack pointing out that it ignores
authoritative legislative history yet it looks to
all sorts of dictionaries and canons of
construction.52
There are many similarities between the
plain meaning rule and textualism.53 As the
Supreme Court of Virginia has stated, “the
paramount principle of statutory interpretation is to interpret the statute as written.”54 But
the plain meaning rule resorts to legislative
history if the statutory words turn out to be
ambiguous or the plain meaning application
leads to absurd results. Textualism shuns
legislative history. For “pure” textualists,
statutory interpretation “begins and ends with
what the text says and fairly implies.”55
Notably, the late Justice Scalia, the person
most associated with textualism, and his
co-author described the plain meaning rule as
“essentially sound but largely unhelpful, since
determining what is unambiguous is eminently debatable.”56
The purposive approach is another
method of statutory interpretation. It sees the
judge’s role as finding out the legislature’s
purpose in passing the statute.57 This method
primarily relies on text and authoritative
legislative history.58 The adherent of this
method does not wait for ambiguity or
absurdity to consult legislative history, and
reviewing that history is almost always part of
statutory interpretation.59
Corpus linguistics is a method that has
gained some attention in recent years. To
simplify it somewhat, the method looks to see
in what context and how many times a
particular statutory word or phrase has
appeared in a large database of documents,
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that includes books, newspaper articles, and
case law.60 Justice Thomas Lee of the Supreme
Court of Utah has established himself as the
primary scholar of this method.61 Notably,
U.S. Supreme Court Justice Clarence Thomas
has also made use of it.62
Conclusion
On the spectrum of statutory interpretation,
Virginia’s method is somewhere in between
textualism and the purposive approach. The
former foregoes legislative history, and the
latter embraces it.
But the plain meaning rule has the virtues
of both methods. Like textualism, it sets out to
abide by the statutory words, words that have
found their way into the Code of Virginia by
surviving the constitutionally-mandated
legislative process.63 And if that initial analysis
of finding the plain meaning leads to ambiguity or absurdity, the Commonwealth’s method,
like the purposive approach, then looks to the
next best authoritative source—legislative
history. But the virtue of the plain meaning
rule is not simply derived from its position as
the middle ground. Also, it conserves legal
and judicial resources in interpreting statutes
by ending the analysis when the plain
meaning of the law is clear. q
The views expressed in this article are in accordance with
Judicial Canon 4(B) and its Commentary, which allow
judges to “engage in extra-judicial activities,” such as
writing, “designed to improve the law” and which note that
judges are “in a unique position to contribute to the
improvement of the law.” The views here are not to be
construed as expressing any opinion on any case that may
come before the author.

The Hon. Afshin Farashahi is a judge of the Virginia
Beach General District Court. Prior to being elevated
to the bench, he was a solo practitioner, focusing on
criminal defense, appeals, and juvenile cases. Earlier
in his career, he served as a deputy commonwealth’s
attorney in Virginia Beach. He is a graduate of the
University of Virginia School of Law and James
Madison University.
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Hunting Rabbits:
Military Joint Jurisdiction in Virginia

Photo credit: Gary Bendig, unsplash.com

by The Hon. Joseph A.Migliozzi and Isaiah Klassen

R

.E. Waltrip was hunting in the summer
of 1948 in Virginia.1 Unfortunately for
Waltrip, it was not hunting season. Captain
John E. Reinberg, a retired naval officer,
served as the administrator of the Virginia
Conservation Commission for Camp Peary
when he observed Waltrip hunting one
evening on the grounds of Camp Peary. The
following day, Captain Reinberg heard a
report that Waltrip had been hunting again
that morning. Waltrip confessed to shooting a
rabbit on Camp Peary in July 1948, violating
Virginia law, and was charged with a Virginia
crime. Waltrip argued that Camp Peary was
part of the exclusive jurisdiction of the United
States, and thus concluded he had never
violated any Virginia laws.2 The military used
Camp Peary for military training, but could
the Commonwealth still pursue crimes on the
land?
Are military lands or installations under
United States laws or the control of the state,
or both? What makes this issue particularly
relevant for Virginia is its significant military
presence. Almost a quarter of all active-duty
service members call Hampton Roads home.3
Further, there are many military installations
across Virginia. But the answer as to who has
jurisdiction over civilian crimes is more
complicated than expected; there is no
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absolute answer encompassing military
installations across Virginia. This article
examines the Constitutional background,
Virginia law, and then two surrounding states
to see how they compare.
Background
The Enclave Clause of the Constitution of the
United States says that Congress will have
exclusive jurisdiction “over all Places purchased by the Consent of the Legislature of
the State in which the Same shall be, for the
Erection of Forts, Magazines, Arsenals,
dock-Yards, and other needful Buildings.”4 At
first, it looks like the presumption is “exclusive
jurisdiction” for the United States. However, a
careful reader will have noticed that it
depends on the “consent” of the legislature of
the state. The Supreme Court of the United
States has ruled that ownership of land alone
does not constitute that there will be exclusive
jurisdiction under the enclave statute.5 A
more accurate interpretation would say that
Congress, or the United States, may have
exclusive jurisdiction if consented to by the
state. This arrangement allows a balance of the
federal power and the state, giving Congress a
legislative
authority limited by the state’s consent.
There is another curiosity to the Enclave
www.vsb.org
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Statute in the phrase “other needful buildings.” Courts construe this clause liberally,
needful buildings have included: post offices,
dams, national parks, and memorials, to name
a few.6 “Exclusive jurisdiction” is not contradictory to concurrent jurisdiction so long as
any state reservations do not conflict with the
federal purpose for acquiring the land. The
Enclave Statute explicitly mentions military
buildings with forts, arsenals, and magazines.
Therefore, this statute almost invariably
controls military lands. The Enclave Clause
helps explain part of the jurisdiction of
civilian crime on a military base, but not all of
it. A complete analysis of this issue requires
additional consideration of state law.
State Specific Law
In Virginia, the jurisdiction depends on how
and when the land was granted or ceded to
the military. As a practical matter, this can
have some confusing and counter-intuitive
results. For example, the United States has
exclusive jurisdiction over any crime on the
property at the Norfolk Navy Yard.7 But about
a 30–minute drive away, at the Little Creek
Amphibious Base, there is concurrent
jurisdiction.8 As one might expect, this has to
do with “consent” as found in the Enclave
Clause, and can be partially explained by
Virginia legislation.
Any military installation ceded by the
Commonwealth of Virginia after March 28,
1936, is governed by the Virginia Code. In
1936, the wording in the Virginia Code
changed so that a “conditional consent”
controls lands given to the United States. The
Commonwealth consents to cede land to the
United States on the condition that the
Commonwealth has concurrent jurisdiction
regarding crimes.9 The current Virginia
statute says much the same, “Over all lands
hereafter acquired by the United States, the
Commonwealth hereby cedes to the United
States concurrent governmental, judicial,
executive and legislative power and jurisdiction.”10 And so, unless Virginia expressly gives
away “exclusive jurisdiction” in a deed of
cession to the federal government, it will be
concurrent jurisdiction. The land transaction
has been “conditioned” on the requirement of
concurrent jurisdiction. Meaning that military
installations established after March 28, 1936,
are almost always concurrent jurisdiction, but
not guaranteed. So, there will be a mix of
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exclusive and concurrent jurisdiction,
particularly since Virginia has a long history
with the military pre-1936. Lawyers must
conduct a historical search, similar to a title
search, to determine whether military land is
concurrent or exclusive jurisdiction.
Waltrip’s unfortunate hunting expedition
in the summer of 1948 at Camp Peary is a
perfect example of the historical inquiry
required. The Court found the United States
bought the land in fee simple, and in 1947
gave a revocable permit to the
Commonwealth to use the area for conservation, game, and wildlife.11 But nowhere could
the court find that the United States asked for
exclusive jurisdiction or that the
Commonwealth ceded jurisdiction—and thus
Waltrip’s conviction was affirmed.12
Other states have slight differences in how
the law works out. For example, South
Carolina also has a statute on ceding land to
the United States. But, instead of reserving
concurrent jurisdiction, the United States can
choose to accept exclusive or concurrent
jurisdiction.13 The case law tends to indicate
that the presumption, at least in the past, has
been that the United States has exclusive
jurisdiction on military installations in South
Carolina.14 The net result then is opposite to
how the statute would result in Virginia, with
exclusive jurisdiction being the ‘default’ in
South Carolina.

Lawyers must conduct a historical search,
similar to a title search, to determine
whether military land is concurrent or
exclusive jurisdiction.
In North Carolina in 1991, the statute and
the agreement between the United States and
North Carolina concerning Camp Lejeune
resulted in exclusive jurisdiction and a
holding resulting in the dismissal of three
murder charges.15 Not surprisingly, the
legislature changed the statute, later adding
reservations for concurrent jurisdiction in
criminal matters.16
So, the modern trend at least appears to be
that states reserve concurrent jurisdiction.
The states will reserve concurrent jurisdiction,
at least in some areas of law, to preserve
justice. Best practice would be to look at the
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statute for whatever state, but then do an
investigation similar to a title search to
determine the jurisdiction of the specific
installation. And, of course, never go rabbit
hunting outside of season. q
Endnotes
1 Petition For Writ of Error and Supersedeas at 2-3,
Waltrip v. Commonwealth, 53 S.E.2d 14 (1948)
(Record No. 3508).
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14 E.g., Tax Commission.’ S.C. Tax Comm’n v. Schafer
Distrib. Co., 247 S.C. 491, 495, 148 S.E.2d 156, 157
(1966); State v. Ziegler, 274 S.C. 6, 9–10, 260 S.E.2d
182, 184 (1979) overruled for other reasons.
15 State v. Smith, 328 N.C. 161, 168, 400 S.E.2d 405, 409
(1991).
16 N.C. Gen. Stat. Ann. § 104-7, the older statute is
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Viewpoint: The Lawyer and the Shepherd
by Francis Chester

Above: Francis Chester and his flock.

W

hat you are about to read is not what
you might think would be printed in
Virginia Lawyer. What you will read is a
commentary and comparison of what it was
to be a practicing lawyer some 60 years ago
and what we see today. This overview comes
from an individual who is both an attorney
and a shepherd.
From Ellis Island, the Cestari family (my
ancestral name and pronounced with the
“Ch” sound, hence Chester), headed for the
north shore of rural Long Island, putting
together the makings of a house and starting
a small farm of dairy goats and chickens.
My mother’s family settled in the eastern
end of Brooklyn where my grandfather
established a textile operation making
dresses.
In the late teens and early 1920s the
Cestari family was frequently visited by the
infamous KKK—Catholics, and especially
Italian immigrants, being their New York
targets. My grandfather’s rifle was his
response to the proverbial burning crosses.
My parents came together because of a
planned marriage. My mother’s love for my
father grew because of his gentleness,
honesty (a Cestari trait), and compassion.
From the very beginning I wanted to be a
farmer. I built a farm stand at my father’s
garden center that turned out to be a
goldmine. I always had a big garden, dairy

www.vsb.org

goats, and chickens, just like the Cestari
family in Italy had. Sheep soon followed. I
hired my first employee at age 16.
My college education in economics was at
Iona College in Westchester County, N.Y.,
which I paid for in cash from my profits
($16.00 per credit), from l954–57.
Prior to graduation my dad asked me
what I was going to do with my education. I
replied, “Keep doing what I am doing and
expand.” With my sheep grazing on the local
estates and my small farm, I was as content
as a ewe chewing her cud.
He advised me to have a backup to my
farming activities—a profession. Dad was
more intelligent than I, so to appease him I
applied to St John’s School of Law. To my
chagrin I was accepted ($25.00 per credit)
and attended 1957–60.
After my first day at law school, I told my
mother: “I’m not going back. They are a
bunch of elites with fathers who are lawyers
and judges.” She reminded me that although
I was the first member of the Cestari family
to have graduated from college, she had a
cousin who was a federal judge in
Manhattan, a cousin who was a state judge,
and a cousin who was the chief counsel for
the U.S. in Naples, Italy.
She continued, “You do what you want,
you don’t have to go back. I’ll call the family
and tell them that you quit.” As I strongly
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resented the word “quit,” I went back.
The assistant dean one day asked me why
I was in law school. I responded, “My mother
wants to hang the law degree.”
For three years I went through hell
between school and running my business,
but I did well and graduated.

l have learned much from raising sheep that
has been useful in dealing with people: Sheep
and people are both extremely stubborn.
The New York State Bar had to have been
prepared by sadists. Two students had to be
removed as they suffered nervous breakdowns. But I passed.
My father offered me office space in his
garden center, so I put my law sign out near
my farm stand and I now had a growing
practice. I asked one client why he hired me
as an attorney. His response: “You never
cheated with the tomatoes, so we knew you
would be an honest lawyer.”

My New York practice flourished for the
eight years there. However, in 1968, when
the New York city people started to move out
to Long Island taking over the farmland for
houses, my then recent bride and I (married
54 years and counting), decided to sell
everything and move to Virginia—sheep,
horses, goats, dogs, cats, and, yes, chickens,
all along for the ride—to our new farm near
Boswell’s Tavern in Louisa County.
I got admitted to the Virginia Bar in 1969
and began my practice right at the farm.
When I moved to Virginia, I was told I had
three strikes against me: I was a Yankee, a
Catholic, and an Italian. I never took
umbrage at this, but instead informed people
on the contributions each group has made
and eventually we became accepted.
One day in 1976, my wife came out to me
while I was on the tractor and advised me
that Judge Stewart A. Cunningham of the
Louisa County General District Court had
been assassinated in his court room, and
both the sheriff and his deputy had been
shot. There were 36 witnesses.
She told me, "Please do not take this case
if asked. We are just getting accepted here."
The alleged assassin, Curtis Darnell
Poindexter, was a former employee and
black; the judge was white.
The next day I was visited, again while on
my tractor, by the Poindexter family who
asked me to represent their son, as no
attorney would take the case. So along with
Doug Wilder, who came on later to co-counsel, we went to trial and got a hung jury—
four for conviction, and eight for not guilty
by reason of insanity, which was our defense.
It was an honor to have been associated with
L. Douglas Wilder, the first black man
elected to the State Senate and first black
Governor of Virginia.
Wilder continued on the case without me,
which was moved to Augusta County after
the trial court ordered a change of venue.
The case eventually resulted in a murder
conviction.
I got used to taking on cases that the
larger firms would not handle with reasonable success. When I started my practice in
New York, I found the clerks of the courts
helpful. Even the judges were gracious.
When I started, attorneys were few and
looked up to on a par with clergy. Many
Left: Chester and one of his lambs.
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practiced from their homes with a
residence above their office.
The other day I was at trial on a will
that I prepared, representing the beneficiary, when one of the attorneys told the
judge, “May I remind his honor that Mr.
Chester’s will has only three pages?”
I got up and demanded of counsel,
“Was there anything missing, or in the
will that shouldn’t be?”
“No.”
“Do we sell our services by the word
or by the ounce?”
Although briefs have become small
novels, I try to keep mine to three or four
pages. I enjoy when opposing counsel
write a novel. I ask them: “Guess whose
brief is read thoroughly? Mine. It’s
shorter.”
The nomenclature that defines us is:
Attorney and Counselor at Law. Maybe
we should be practicing more of the
latter. We should try to bring people

together to settle their differences.
Lastly, l have learned much from
raising sheep that has been useful in
dealing with people: Sheep and people
are both extremely stubborn. q

We welcome viewpoint and
opinion editorials from Virginia
lawyers on topics relevant
to the legal profession and
justice. Please send your
submission to Deirdre Norman
at dnorman@vsb.org, or
call (804) 775-0594.

Francis Chester wrote and published his memoirs,
Bustin’ Outta Brooklyn. He was originally admitted to the
New York State Bar in 1961, and in 1963 was admitted to
the U.S. Supreme Court and U.S. Court of Claims Bars.
He was admitted to the Virginia State Bar in 1969. He
received a B.A. degree in economics from Iona College
in New Rochester, New York, and a master’s degree in
political science, with a certificate in International Law
and J.D. both from St. John’s University, New York. He
has won many awards for his sheep and wool, and won
the showcase award for his yarns in 1986. He can be
reached at law@francischesterlaw.com or (540)-290-8531.
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Noteworthy > VSB NEWS

Charlie Phillips Receives Lewis F. Powell Jr. Award
The 2021 Lewis F. Powell Jr. Pro Bono
Award has been awarded to esteemed
litigator Charles “Charlie” Phillips of
Salem. Phillips was nominated for the
award by Kathy L. Wright of Gentry
Locke and seconded by Robert J.
Williams and John E. Whitfield of Blue
Ridge Legal Services (BLRS) in
Roanoke.
In her nomination, Wright wrote of
Phillips, “Many of his cases require
litigation; Mr. Phillips never hesitates to
serve those clients. He has recovered
hundreds of thousands of dollars in
benefits for his clients… He is everything and more that clients could hope
for in a lawyer: knowledgeable, experienced, honest, and kind,” Wright
continued.
BLRS Executive Director John
Whitfield wrote, “He has closed over 900
cases since he began volunteering in
2018, including over 100 in litigation.”

In fact, Phillips does his pro bono
work via the Transition Into Emeritus
Status (TIES) program approved by the
Supreme Court of Virginia in 2017 to
help close the justice gap, allowing
emeritus attorneys to work with a
qualified legal services provider after
retirement.
Said Robert Williams of BLRS,
“Charlie Phillips is the best of us. He
loves the law. He loves what a lawyer can
accomplish…Our profession is better
because of him. I am a better attorney
because of him.”
Perhaps the most ringing endorsement for Phillips’s pro bono work comes
from a client who wrote simply, “Charlie
Phillips saved my life. Were it not for his
brilliant, tireless efforts, I would have
become homeless and in all likelihood,
died as a result…I will be grateful to
him, and he will remain in my prayers
forever. He is a noble gentleman.”

The Powell Award was established by
the Special Committee on Access to
Legal Services of the Virginia State Bar
to honor attorneys and attorney groups
that have made outstanding pro bono
contributions. Read the full article at
bit.ly/2021PowellAward.

Greater Richmond Bar Foundation Receives
Frankie Muse Freeman Award
the U.S. Commission on
Civil Rights.
The GRBF, through its
numerous programs and
partnerships, has organized
and led thousands of hours
of legal services over the
years via a variety of
services designed to fit the
needs of the low income and
L to R, Jendy Daglio (Volunteer of the Year for efforts with Eviction
underserved residents in its
Diversion Program), Ami Kim (GRBF executive director), Mike Goldman
region.
(2020 president of the board of directors), Hannah Brechlin (Eviction
Diversion Program Manager), Sara Warner (Volunteer of the Year for efforts
Initially established in
with EDP), Ali Fannon (Leadership Award recipient), and Shane Harper
1978 as a non-profit arm of
(Director of Administration and Programs). Not Pictured: Drew Gann Jr.
the Richmond Bar
and Josh Hanbury, recipients of the Volunteer of the Year award for EDP.
Association for the purpose
The Virginia State Bar Access to Legal
of collecting funds for judicial portraits,
Services Committee has awarded
the GRBF has evolved into an organizathe Greater Richmond Bar Foundation
tion that provides volunteer attorneys
(GRBF) the 2021 Frankie Muse Freeman
with training, support, and connection
Organizational Pro Bono Award, which
to pro bono service opportunities.
is named for the famed civil rights
The GRBF’s latest project partners
leader and first woman appointed to
with Housing Opportunities Made
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Equal (HOME), with the assistance of a
grant from the Virginia Law
Foundation. GRBF established the
Eviction Diversion Program in October
2019 to address the eviction rates in the
City of Richmond. According to data
maintained by HOME, in the period of
July–December 2020, the program
diverted 630 evictions for Richmond
residents. With the help of GRBF’s 50
active volunteer conciliators, 100 cases
have been resolved thus far in 2021.
“As the eviction moratorium comes
to a close, we anticipate demand for the
program to spike, and GRBF has
planned an additional CLE for volunteer
training course to take place in the fall
of 2021,” Friend said.
The organization’s other programs
include the Pro Bono Clearinghouse, the
JusticeServer Project, and the Pro Bono
Promise. Read the full article at
bit.ly/2021FreemanAward.
www.vsb.org
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Volunteers Sought for VSB Disciplinary
Board Vacancies
Volunteers are needed to serve on the
Disciplinary Board. Prior district
committee service is required. The
Disciplinary Board will initially
review applications and refer them to
the Nominating Committee. The
Nominating Committee will then make
recommendations to the VSB Executive
Committee and Council for consideration at their February 2022 meetings.
All appointments are made by the
Supreme Court of Virginia.
Appointments will be for the terms
specified, beginning on July 1, 2022:
Disciplinary Board: 7 lawyer
vacancies (of which 3 incumbents are

not eligible for reappointment; four
incumbents are eligible for reappointment to a second term) and one lay
member vacancy (lay member is not
eligible for reappointment).
A writing sample that responds to a
hypothetical disciplinary vignette may
be found here: bit.ly/DBwrite and must
be submitted with the application in
order to be considered.
May serve two consecutive 3-year
terms. Unexpired term appointments
may serve two consecutive 3-year terms
after completing unexpired term.
In their résumé, applicants should
highlight:

•
•
•
•
•
•

Litigation experience
Leadership skills
Familiarity with Paragraph 13
Judicial or quasi-judicial experience
Familiarity with Rules of Evidence
Experience with the Disciplinary
system
Applications, along with a brief
résumé and the writing sample for
Disciplinary Board position, should be
sent by November 1, 2021, to Brian L.
Buniva, Chair, VSB Nominating
Committee, Virginia State Bar, 1111 E.
Main St., Suite 700, Richmond, VA
23219-0026, or emailed to
nominations@vsb.org.

Clients’ Protection Fund Pays Almost $400,000 in
Last Fiscal Year
In one of its largest disbursements in
years, the Virginia State Bar’s Clients’
Protection Fund (CPF) paid out
$398,340.85 during the Bar’s 2020–2021
fiscal period.
Completely funded by Virginia
lawyers, the Clients’ Protection Fund
was created by the Supreme Court of

Virginia in 1976 and reimburses
petitioners who have lost money due to
the dishonest conduct of a Virginia
lawyer. The CPF is a key aspect of the
privilege of self-regulation and seeks to
promote justice and public confidence
in the honor and integrity of the legal
profession.

At its most recent meeting on May 7,
2021, the CPF disbursed $182,280 on
twelve petitions from former clients of
lawyers who practiced dishonestly.
For more information on the CPF,
please contact Vivian R. Byrd, administrator to Clients’ Protection Fund at
(804) 775-0572, or byrd@vsb.org.

Jim McCauley Receives Traver Scholar Award
Virginia State Bar Ethics Counsel James M.
McCauley is the 2021 recipient of the Traver
Scholar Award, given by the VSB Real Property
Section and Virginia Continuing Legal
Education to honor lawyers who embody the
highest ideals and expertise in the practice of
real estate law.
McCauley has been active in the Real
Property Section since the 1990s as a board
member and representative, as well as through

www.vsb.org

the VSB Standing Committee on Legal Ethics,
participating in the majority of calls for over 20
years. McCauley is a frequent speaker and
author on ethics issues related to real estate,
helping to shape best practices for the section.
The Traver Scholar Award is named for
Courtland L. Traver, whose outstanding legal
ability and willingness to share his knowledge
and experience was an inspiration to others.
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Young Lawyers Conference Wins Prestigious
National Award
The Virginia State Bar Young Lawyers
Conference (YLC) received the
American Bar Association Young
Lawyers Division’s prestigious 2021
Award of Achievement for best comprehensive programs.
The YLC received the award in 2018
and 2019, besting young lawyer groups
of large state bars including Texas,
Florida, California, and New York. They
also received special recognition in
2020. The comprehensive award honors
the collective impact of programs
sponsored by the YLC and it is a
tremendous honor to win the award
again this year, particularly when
programs were significantly altered due

to the ongoing effects of the COVID-19
pandemic.
Additionally, the YLC won the 2021
Award of Achievement for Diversity for
the Time to Talk Townhall Web Series,
which was a series of three townhall
style virtual forums for discussing issues
of equality, race and ethnicity in the
wake of the nationwide protests surrounding the deaths of George Floyd
and other persons of color. These issues
were discussed through the lens of
concrete legal frameworks and concepts.
The townhalls were a joint project
with the Diversity Conference and
covered policing, free speech, statue
removal, protests, and addressing

CALL FOR NOMINATIONS

CALL FOR NOMINATIONS

HARRY L. CARRICO
PROFESSIONALISM AWARD

LEADERSHIP IN EDUCATION AWARD

Criteria

◊ Demonstrates a deep commitment to the highest ideals of
professionalism in the practice of law and the administration of
justice in Virginia;
◊ Has made a singular and unique contribution to the improvement of the criminal justice system in Virginia, emphasizing
professionalism in the administration of justice;
◊ Represents dedication to excellence in the profession and
“performs with competence and ability and conducts theirself
with unquestionable integrity, with consummate fairness and
courtesy, and with an abiding sense of responsibility.”

Submission of Nomination

Please submit your nomination form at bit.ly/carrico21, describing
specifically the manner in which your nominee meets the criteria
established for the award.
Nominations should be addressed to J. Daniel Vinson, Chair,
Criminal Law Section, and mailed to the Virginia State Bar Office:
1111 East Main Street, Suite 700, Richmond, VA 23219-0026.
Please be sure to include your name and the full name, address,
and phone number of the nominee. If you have questions about
the nomination process, please contact Maureen D. Stengel,
Director of Bar Services, Virginia State Bar, at (804) 775-0517 or
stengel@vsb.org.

Nominations due December 3, 2021.
A nomination form can be found at bit.ly/carrico21.
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implicit bias. The web series was
distributed after recording through the
two conferences’ newsletters, Docket
Call and Invictus.
“Thanks [go] to the efforts of YLC
volunteers, program chairs, district
representatives, and the board of
governors. Without volunteers, none of
our important work would be possible,”
said YLC President Kris McClellan.
The Young Lawyers Conference’s
more than 7,500 members include all
Virginia attorneys who are under 36
years of age or who have been admitted
as active, practicing members of their
first bar for fewer than three years.
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WILLIAM R. RAKES
Criteria

◊ Demonstrated exceptional leadership and vision in developing
and implementing innovative concepts to improve and enhance
the state of legal education, and in enhancing relationships and
professionalism among members of the academy, the bench,
and the bar within the legal profession in Virginia.
◊ Made a significant contribution (a) to improving the state of
legal education in Virginia, both in law school and throughout a
lawyer’s career; and (b) to enhancing communication,
cooperation, and meaningful collaboration among the three
constituencies of the legal profession.

Submission of Nomination

Please submit your nomination form at bit.ly/rakes21, describing
specifically the manner in which your nominee meets the criteria
established for the award.
Nominations should be addressed to B. Keith Faulkner, Chair,
Section on the Education of Lawyers, and mailed to the Virginia
State Bar: 1111 East Main Street, Suite 700, Richmond, VA
23219-0026. Please be sure to include your name and the full
name, address, and phone number of the nominee. For questions
about the nomination process, please contact VSB Education
Section Liaison Mallory J. Ralston: (804) 775-0514 or
mralston@vsb.org.

Nominations due December 3, 2021.
A nomination form can be found at bit.ly/rakes21.
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Local and Specialty Bar Elections
Chesterfield County Bar
Association
Erica Giovanni Baez, President
Matthew Thomas Mikula, Vice
President
Rachel Ann DeGraba, Secretary
Michelle Taylor Anthony Snell,
Treasurer
Fairfax Bar Association
Richard Francis Gibbons Jr.,
President
Aaron Joseph Christoff,
President-elect
Kathryn Leigh Taylor, Vice 		
President
Steven Dewey Briglia, Secretary
Elanna Diane Weinstein, Treasurer
Greater Peninsula Women’s Bar
Association
Shannon Marie Jones, President
Lauren Olivia Wiggins, Vice
President
Cherie Niasha Harris, Secretary
Jasmine Nashawn Curry Brandt,
Treasurer
Hampton Roads Chapter, VWAA
Sarah Jo Schmidt, President
Jessica Anne Clark, President-elect
Angela Rosario Diaz, Secretary
Shemeka Christina Hankins,
Treasurer
Hanover County Bar Association
Travis Preston Hughes, President
Richard Antonio Hamilton
Quitiquit, Vice President
Mackenzie Keyser Babichenko,
Secretary
Joseph Neil Omick, Treasurer
Loudoun Chapter, VWAA
Zaida Cordero Thompson, 		
President
Devon Badal Humphreys, Secretary
Sashenka Jessica Brauer, Treasurer

www.vsb.org

Northern Virginia Chapter, VWAA
Tiffany Lynn Burton, President
Jamel Dominique Rowe,
President-elect
Kabara DeAnne Korth Praskavich,
Secretary
Jill Catherine Seiferth, Treasurer
Prince William Chapter, VWAA
Corrie Ellen Sirkin, President
Claire Therese Salitsky, Secretary
Elizabeth Munro von Keller,
Treasurer
Roanoke Chapter, VWAA
Johneal Moore White, President
Katherine Michelle DeCoster, Vice
President
Risa Sarah Katz-Albert, Secretary
Lindsay Lee Phipps, Treasurer
The Alexandria Bar Association
Rebecca Janet Wade, President
Colleen M. Haddow,
President-elect
Xue Franco Connelly, Secretary
Mary Charlotte Horner, Treasurer
William Wirt Brock, Director
Sean Albert Orville Sherlock,
Director
Corey Montell Tisdale, Director
Guy Alfred Bowe III, Director

MCLE Deadline:
Oct. 31, 2021
The Mandatory Continuing Legal Education
compliance deadline is October 31, 2021. Go
to https://member.vsb.org/vsbportal/ to review
your MCLE record. Now is the time to apply
for non-approved courses and complete your
MCLE requirement.
Reminder: Of the 12.0 CLE hours required each
year, 2.0 must be in ethics or professionalism
and 4.0 must be from live, interactive
programs. The live requirement has not been
waived. A list of approved teleconferences and
webcasts is available on the MCLE website
at www.vsb.org/site/members/mcle-courses.
If you have any questions, please contact the
Regulatory Compliance Department at
(804) 775-0577 or MCLE@vsb.org.

Virginia Academy of Elder Law
Attorneys
Vera Lea Golenzer, President
Scott Noel Alperin, Vice President
Samantha Simmons Fredieu,
Secretary
Stephen Edward Taylor, Treasurer
Virginia Women Attorneys
Association
Rachel Diane Robinson, President
Brett Anna Callahan,
President-elect
Alison Rachelle Mullins, Secretary
Carmelou G. Aloupas, Treasurer

Got an Ethics Question?
The VSB Ethics Hotline is a confidential
consultation service for Virginia lawyers.
Call (804) 775-0564 or
visit www.vsb.org/site/regulation/ethics/.
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In Memoriam
Bobby Steve Belcher Jr.
May 1965 – June 2021
Norton

Solomon Fred Figa
October 1955 – February 2021
Randolph, NJ

C. Waverly Parker
July 1937 – July 2021
Stanardsville

Patricia Ann Bennett
December 1945 – June 2021
Edinburg

Charles R. “Chuck” Foster III
April 1953 – August 2021
Warrenton

Carlyle Conwell Ring Jr.
May 1931 – August 2021
Alexandria

George Blow
October 1928 – May 2021
Williamsburg

Sebastian Gaeta Jr.
December 1936 – July 2021
Mt. Pleasant, SC

Richard Arthur Ripley
March 1960 – March 2021
Washington, D.C.

Kathleen Kenney Brennan
September 1959 – September 2021
Charlotte, NC

Richard F. Holladay Jr.
April 1942 – March 2021
Virginia Beach

Douglas Brewster Robelen
September 1965 – July 2021
Richmond

James Pearce Brice Jr.
January 1956 – July 2021
Virginia Beach

Edwin Lewis Kincer Jr.
December 1954 – April 2021
Richmond

Betty Elizabeth Scott
March 1971 – February 2021
Portsmouth

Joseph Allen Burnett
September 1969 – August 2021
Henrico

James M. Lumpkin
March 1928 – August 2020
Midlothian

Barbara Bradford Shea
June 1945 – April 2021
Fairfax

Ana Maria Cuitino
July 1953 – September 2020
Mclean

Richard C. Manson Jr.
October 1942 – August 2021
Richmond

Wesley Lance Strickland
December 1967 – December 2020
Munfordville, KY

Philip Lawrence De Camara III
July 1966 – August 2019
Philadelphia, PA

Richard L. Marlar
January 1933 – July 2021
Elizabeth, CO

Herbert W. Titus
October 1937 – June 2021
Vienna

Harley W. Duane III
May 1945 – August 2021
Richmond

Andrew P. Miller
December 1932 – July 2021
Washington, D.C.

J. Warren Wood III
August 1941 – January 2021
Lawrenceville, NJ

Laura Fike Everhart
August 1957 – March 2021
Norfolk

Norman Olitsky
July 1924 – April 2021
Norfolk

Jay D. Zeiler
June 1943 – March 2021
Middleburg

Your law degree doesn’t have to retire with you.
Transition into emeritus status and
practice only pro bono.
To start the application process toward emeritus status,
call (804) 775-0530.
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Sadie “Cookie” Marie Banks Brown
March 1952–July 2021

Sadie “Cookie” Marie Banks Brown was
born March 11, 1952, in Blairs, Virginia,
near Danville. She passed away on July
15, 2021, at her home in Centreville
surrounded by her family and friends.
Brown received her primary
education in the Pittsylvania County
School System. She was a graduate of the
class of 1969 from Southside High
School in Blairs, which was the last
graduating class of her segregated high
school. After graduation, she attended
Virginia State University in Petersburg
where she met her husband, Charlie.

Brown attended law school later in life,
receiving her J.D. from George Mason
University Law School with her daughter,
Carla, graduating in the same law school
class. Brown later opened her own law
practice in Northern Virginia and won
the 2018 Prince William County Bar
Association Guardian Ad Litem of the
Year Award.
She was devoted to her family and
gave tirelessly of herself to others until
her death at 69. Her family celebrated her
life and spirit by wearing one of her
favorite colors, hot pink, at her services.

Richard Elmer Dixon Sr.
December 1952–July 2021

Richard E. “Dick” Dixon Sr. was born in
Sacramento, California in 1932, and
moved to Virginia when he was 11 years
old. He died on July 12, 2021. He
graduated from Duke University, where
he was captain of the cross-country team,
and a member of the Delta Sigma Phi
fraternity and the Semper Fidelis Society.
He served in the United States Marine
Corps as an infantry and reconnaissance
training officer with the 1st Marine
Division. Dixon graduated from the
University of Virginia law school, then
joined a law firm in Arlington.
He later became an Assistant
Commonwealth’s Attorney in Fairfax
before starting his own firm where he
practiced for 50 years. Dixon was a

founding member of the Construction
Law & Public Contracts Section of the
Virginia State Bar, serving as its first
chair.
He was president of the Arlington
Jaycees and received the Jaycees state
project award for his campaign to adopt a
statute mandating testing every newborn
for PKU, a congenital metabolic error
that is detectable during the first days of
life via routine newborn screening. He
was also Arlington County’s “Man of the
Year” for his campaign to build the
Sheltered Occupational Center. Dixon
authored The Virginia Presidents: A
Travel and History Guide. A Jefferson
scholar, he co-founded the Thomas
Jefferson Heritage Society.

In Memoriam
If you have a family member, colleague, or friend who was a VSB member and has passed away, please email membership@vsb.org
so that we may update their records and include them in In Memoriam.
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Risk Management

Preparing for an Extended Absence –
Advice for the Solo Attorney
by Mark Bassingthwaighte

Given how difficult it can be to take a
planned absence, such as a long vacation
or maternity or paternity leave, it’s no
wonder that having to cope with the
consequences of an extended unplanned
absence, perhaps due to the sudden
onset of a serious health issue, can result
in a crisis mode response. Regardless of
the reason behind an extended absence,
some difficulties can be minimized with
a little proactive planning.
Begin with finding another lawyer
who is willing to act as your backup
attorney. If your practice is comprised
of several practice areas, you may need
to have more than one backup attorney.
For some solos, this person may be the
same person who has already agreed to
assist in the winding up of your practice
in the event of your death or disability.
A backup attorney’s responsibilities
during your absence do not include
maintaining your practice. A backup
attorney is only there to assist any of
your clients with an unforeseen legal
emergency. Keep this in mind, as it may
make the process of finding a backup
attorney easier.
Beyond just naming a backup
attorney there are several other things
you might do proactively. Consider
mentioning the existence of and reason
for a backup attorney in your fee
agreements so your clients are aware
that you have plans to protect their
interests in the event of an emergency.
Maintain a current office procedures
manual outlining your calendaring
system, conflict system, active file list,
open and closed file systems, accounting
system, and any other key system. This
can help a backup attorney come up to
speed as quickly as possible in the event
of an emergency. Of utmost importance
is always keeping critical systems such
as the calendar, conflict systems, and
files current and thoroughly
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documented.
With the above in place, preparing
for a planned absence is relatively
straight forward. Here are six key things
to take care of:
1) N
 otify all clients as far in advance
as possible. Include the name and
contact information of your
backup attorney and a brief
explanation of the limited role of a
backup attorney. Think about
notifying clients verbally and in
writing to make sure no one falls
through the cracks. This will also
give clients the opportunity to ask
questions or express concerns.
Depending on the nature of your
practice, courts and professional
contacts such as lenders or
realtors may also need to be
notified.
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2)Prepare a case status summary for
each open file. If ever called upon,
your backup attorney will be most
appreciative.
3) C
 reate a master list of active client
names that includes contact
information, the type of matter,
and where and how each file can
be located and accessed. Commit
to making sure your calendar is
kept current, then let your backup
attorney know how to quickly find
and access both this list and your
calendar. Also make sure you have
ready access to both during your
absence.
4) P
 lan for the collection of your
mail, acceptance of service,
payment of your bills, and the
processing of payments received.
5) D
 ecide how and under what
circumstances someone can reach
you in the event of an emergency
and share that information with
whoever might need it.

6) Finally, just before leaving, place
an out-of-office sign on the door
and change your voicemail and
email out-of-office messages,
noting if or when a response can
be expected.
With some unplanned absences, the
time to work through these six steps
may be short; but they remain the key
items you should try to accomplish. Of
course, just the possibility of an
extended unplanned absence underscores the importance of naming a
backup attorney long before his or her
services might be needed.
If you happen to be a solo lawyer with
staff, things should be easier because
someone familiar with your practice
would be available to handle the
day-to-day administrative functions
during your absence. This person would
also be able to assist your backup
attorney, as necessary. Here, proactive
planning includes identifying the person
you want in charge during your absence,
having a list of instructions for this
person, and introducing this individual
to your backup attorney to establish a
baseline working relationship. In
addition, make certain staff are on
Risk continued on page 56

Since 1998, Mark Bassingthwaighte, has
been a risk manager with ALPS, an attorney’s
professional liability insurance carrier. In his
tenure with the company, Bassingthwaighte has
conducted over 1200 law firm risk management
assessment visits, presented over 400 continuing
legal education seminars throughout the United
States, and written extensively on risk management, ethics, and technology.
www.vsb.org

Access to Legal Services

A Bright IDEA:
Building the Bridge to Justice and Equity
by Dipti Pidikiti-Smith

On June 16, 2020, the Supreme Court of
Virginia in its statement on justice
quoted Dr. Martin Luther King Jr.,
“Injustice anywhere is a threat to justice
everywhere,” and recognized that the
racial divide experienced in this country
“can only be bridged by personal efforts
to develop new relationships in communities where we live and work.” The
Court also acknowledged that “while
words may be inspirational and motivating, to have any lasting impact they must
be followed by lawful action.”
The Legal Services Corporation of
Virginia (LSCV) is the organization that
funds and oversees the work for the nine
Legal Aid programs in Virginia and a
statewide support center. Last year, the
LSCV initiated the Virginia Legal Aid
IDEA (Inclusion, Diversity, Equity, and
Access) Project. Given that almost 55
percent of legal aid clients are people of
color and over 70 percent are women,
the project aims to proactively address
issues of racial, cultural, gender, and
LGBTQ equity, diversity, and justice
both, internally within each legal office
and externally, with the legal aid delivery
system.
This past year, IDEA subcommittees
commenced their work to advance the
project.
• IDEA Steering Subcommittee: This
subcommittee oversees and provides
coordination of the work of the
project and its subcommittees.
• Diversity Assessment Subcommittee:
This subcommittee developed a
Diversity, Equity and Inclusion,
survey, for all staff as well as a policy
audit for the executive leadership of
each legal aid program. Both were
distributed in late February/early
March 2021. Over 78 percent of staff
responded to the survey and all
programs completed the policy audit.
The information and data obtained in
these instruments will inform the
www.vsb.org

work of the IDEA Project.
• Staff Recruitment, Hiring, Retention,
and Promotion Subcommittee: This
subcommittee has begun to review
recruitment, application screening,
and interviewing practices and will
make recommendations on how to
improve program diversity thorough
greater outreach to qualified candidates from underrepresented
communities.
• Board Recruitment Subcommittee:
This subcommittee is developing a
plan to conduct outreach to client
and non-attorney board members to
develop shared strategies for increasing the recruitment of diverse board
members and providing new
member orientation and ongoing
training for all board members on
topics including race equity and
racial justice.
• Racial Justice in Individual and
Systemic Representation
Subcommittee: This subcommittee is
developing a plan to educate legal aid
staff and attorneys about history, law,
and poverty and their intersection
with DEI work through trainings,
readings, and regular discussions.
• Internal Program Relations
Subcommittee: This subcommittee
has begun gathering resources from
DEI experts and developing strategies
for effectively addressing internal
staff issues that are unique to each
program involving issues of race,
gender, culture, ability/disability, and
LGBTQ identity.
• Effective Community Engagement
Subcommittee: This subcommittee is
developing strategies for identifying
and engaging actual and potential
community partners who can
provide insight into whether and how
well programs are working with the
diverse communities they serve.
• DEI Training Subcommittee: This

subcommittee is developing a session
on the importance of providing
culturally competent client representation and advocacy, including
identifying whether a matter involves
potential race equity/racial justice
issues, for the upcoming Statewide
Legal Aid Conference.
In addition to the work of the IDEA
Project, four programs have initiated
internal DEI efforts—Legal Aid
Justice Center (LAJC), Virginia Legal
Aid Society (VLAS), Virginia Poverty
Law Center, and Legal Services of
Northern Virginia (LSNV)—including
developing staff training, forming DEI
committees, and conducting demographic analyses of client services.
Legal Services of Northern Virginia
(LSNV) is an LSCV-funded legal aid
located in Northern Virginia. Last year,
LSNV expanded its work toward racial
equity in a concrete way. They hired an
equity consultant to conduct an assessment to determine diversity and
inclusion needs, facilitate trainings and
educational workshops, and make
recommendations that develop solutions
for more diversity, equity, and inclusion
(DEI) within the organization.
Beginning July 2020, LSNV staff and
Access continued from page 57

Dipti Pidikiti-Smith is the Deputy Director of
Advocacy at Legal Services of Northern Virginia
(LSNV) and chairs the Virginia Legal Aid IDEA Racial
Justice in Individual and Systemic Representation
Subcommittee. Prior to joining LSNV, she served as a
judicial law clerk at the District of Columbia Superior
Court. She graduated from Temple University with a
Bachelor of Science in biology and the University of the
District of Columbia David A. Clarke School of Law.
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Law Libraries

The Virginia Administrative Code –
25 Years of Regulatory Research
by Gail Zwirner

When the Virginia Code Commission
created the Virginia Register, they knew
it was only the beginning of access needs
to the regulatory history of Virginia
agencies. With the first issue on October
15, 1984, researchers could obtain
proposed and final regulations beginning on that date. But what about
existing regulations? Practitioners had
to contact an agency to obtain copies of
any regulations existing prior to the first
issue of the Register. Researchers lacked
confidence that they were relying on a
complete regulatory history as you
would be if you were researching federal
regulations. In some practice areas such
as tax, commercial publishers capitalized
on the opportunity to compile statutes
and regulations at great cost to users.
In 1991, members of the Virginia
Association of Law Libraries, who
believed it was their responsibility to
promote access to government information, met with the Virginia Code
Commission to discuss the creation of
an administrative code. Commission
members welcomed the inspiration to
move forward. The 1992 General
Assembly granted the Code Commission
the authority to publish the Virginia
Administrative Code (VAC).1

The Commission completed the task
of organizing all agency regulations and
selecting a publisher. West Publishing
Co. (now Thomson Reuters) was chosen
as the official publisher of the VAC and
released the first compilation in 1995.
The initial release was in a loose-leaf
type of format. Today, the VAC is
published in soft-bound volumes with
supplemental volumes at the end of the
set.
As the Commonwealth’s website
developed, the VAC was included
among the searchable databases.2 The
default is to the alphabetical subject
arrangement of 24 titles from
Administration to Transportation and
Motor Vehicles. There is also an option
to view the contents by agency, with
links from an A-Z list.
Feedback from practitioners was
incorporated and it was suggested that
the Code Commission find a resolution
to access to what are now called
guidance documents. Attorneys were
frustrated that when they participated in
administrative hearings, agency staff
attorneys referred regularly to internal
manuals. In 1997, the General Assembly
defined a guidance document as “any
document developed by a state agency

or staff that provides information or
guidance of general applicability to the
staff or public to interpret or implement
statutes or the agency’s rules or regulations, excluding agency minutes or
documents that pertain only to the
internal management of agencies.”3
Agencies are now required to submit
annually for publication in the Virginia
Register a list of guidance documents
upon which the agency relies.4 q
Endnotes
1 Va. Code Ann. § 30-146 (2021)
2 https://law.lis.virginia.gov
3 Va. Code Ann. § 2.2-4101 (2021)
4 Va. Code Ann. § 2.2-4103.1 (2021)

Gail Zwirner is a retired law librarian from
the University of Richmond Law School
Library and former president of the Virginia
Association of Law Libraries. She currently
serves on the Richmond Public Library Board
and was the chair from 2016 to 2018.

AVAILABLE NOW IN PRINT

Manual para Adultos Mayores de Virginia
The Senior Virginians Handbook is now available online
and in print in Spanish thanks to the VSB Senior Lawyers
Conference.
This book contains over 100 pages of information
designed to assist older Virginias with a range of legal
issues, and life decisions.
To order a print copy of the handbook visit, www.vsb.
org/site/publications/senior-virginians-handbook.
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As always, we remind readers that laws do change. For
the most current information please take advantage of
our free, online copies.
The Manual para Adultos Mayores de Virginia is
available for download online.
www.vsb.org/docs/Spanish_Senior.pdf
The Senior Virginians Handbook in English is available
at www.vsb.org/docs/Senior_Handbook.pdf.
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Technology and the Future Practice of Law

How Technology Can Make Pro Bono Service Easier
by David B. Bice

As we continue to navigate through the
anomalous era of the COVID-19
pandemic, vulnerable individuals have
experienced a surge of legal issues
ranging from filing for unemployment
benefits, canceled contracts for small
businesses, delays in court proceedings,
and an increase in divorce, housing
issues, and domestic violence. These
problems increase the need for pro bono
work, and the use of technology is
proving to be the best way to meet those
needs.
Coming out of the pandemic, the
Virginia State Bar’s Technology and the
Future Practice of Law Committee has
continued in its mission to monitor and
share with the Bar advances in technology as they impact the practice of law.
Currently in the pipeline are a recent
compilation of technological attributes
or features from each circuit in the
Commonwealth (video access; wireless
connection; permissions required
regarding phones, tablets; ability to
project exhibits). To make some of the
new technology more functional, a
series of video presentations are in the
works on a variety of areas and topics
including practice management, ethics,
e-discovery, mobile devices, and
evidence. Additionally, the committee
continues to monitor the latest technologies and the ethical challenges that
result from their use: online encrypting
of files, proper discovery, and practice
management.
Technology Helps Attorneys Achieve
Pro Bono Goals
Lawyers interested in viewing pro bono
opportunities from home should
become familiar with the pro bono
portal, JusticeServer.org. The portal
provides Virginia lawyers access to a
variety of potential pro bono cases.
Virginia Free Legal Answers is another
easy entry point into pro bono. In 2016,
the American Bar Association Pro Bono
Committee built and continues to
maintain an interactive website to
www.vsb.org

provide online pro bono assistance to
low-income Americans. Virginia Free
Legal Answers “VFLA”( virginia.
freelegalanswers.org ), allows lawyers an
easy and convenient way to perform pro
bono service by answering questions
anonymously from the convenience of
their home or office. Attorneys can log
in, review, and answer questions day or
night, from anywhere with an internet
connection. Attorneys are in control;
they choose the questions they feel
comfortable answering. Free Legal
Answers has seen an increase in lawyer
participation during the pandemic.
However, even though the number of
attorneys participating has increased, so
has the demand for legal services. As of
June 2021, there were more than 5,214
eligible client users on the site and 454
registered attorneys signed up to answer
their legal questions. The VFLA
volunteer attorneys helped more than
3,900 Virginians-in-need by answering
4,335 of 4,801 questions asked, representing a 90 percent attorney response
rate. Virginia is consistently ranked as
having one of the highest attorney
response rates in the country. You can
meet the Rule 6.1 aspirational pro bono
service goals simply by answering two to
three questions a week from the comfort
of your home.
Technology Supplies Attorneys with
Pro Bono Tools
While technology has been essential to
carry on with the practice of law during
the pandemic, it has also facilitated new
ways of engaging lawyers to participate
in pro bono work. The Virginia Legal
Aid Society “VLAS” (serving
Lynchburg, Danville, Farmville, and
Suffolk) is successfully increasing the
amount of divorce pro bono work by
posting case tools such as templates,
timelines, and sample letters onto their
database. Through these methods, they
have increased the number of panel
attorneys from 103 to 218. Since the
legal aid databases across Virginia are

not uniform, to share these tools with
the entire state, a case management
“bridge” had to be created to make these
tools available to all attorneys within
Virginia. In fact, by the time this article
is published, the divorce case tools will
be available anywhere in Virginia. The
VLAS currently has 155 available cases
posted, mostly consisting of family law
and guardianships.
Technology Disseminates Information
to Pro Bono Clients
Technology has not only improved the
way lawyers deliver justice, but also the
way individuals may access pro bono
legal services. The COVID-19 pandemic
resulted in an array of local, state, and
federal grants to combat the virus and
its side effects. One of the most prominent potential side effects of a pandemic
is foreclosures and evictions. The Center
for Disease Control’s eviction moratorium was scheduled to end on June 30,
2021, but has been extended in most
areas through October 3, 2021, due to
concerns about the Delta variant.
Thanks to funding from the
Virginia Housing Development
Authority filtered through Housing
Opportunities Made Equal “HOME,”
landlords and tenants can download an
Tech continued on page 57

David B. Bice has practiced law since 1985.
His practice is concentrated in Family
Law and he has served on the VSB Special
Committee on Technology and the Future
Practice of Law for the past six years; is a
member of the board for the Lynchburg Bar
Association and participates on the Task Force
for Virginia Legal Aid. Currently, he accepts
cases in family law, adoptions, and adult
guardianship or conservatorship petitions. He
may be reached at dbice@davidbbicepc.com.

VOL. 70 | OCTOBER 2021 | VIRGINIA LAWYER

47

Wellness

Where Are We on the Path to Well-Being?
by Margaret Hannapel Ogden

Thank you all once again for your
contributions to the Attorney Wellness
Fund, now in its third year! Virginia is a
national leader in the legal well-being
movement, largely due to the profession’s continued commitment to the
Supreme Court of Virginia’s (SCV)
Virginia Lawyers’ Wellness Initiative
(VLWI) and the Virginia Judges and
Lawyers Assistance Program (VJLAP).
Here is a summary of our VLWI
activities, with an invitation to be part of
the journey on the path to greater
well-being.
What the VLWI has done:
• Education: Reached new audiences
through CLE programs designed in
collaboration with stakeholders from
local and specialty bar associations,
the judiciary, VJLAP, and VA CLE.
Offered new learning opportunities aimed at improving all six
dimensions of well-being (physical,
emotional, occupational, intellectual,
social, and spiritual) for: all state
court judges at their conferences;
new judges at Pre-Bench
Orientation; substitute judges;
hearing officers; the Virginia State
Bar (VSB) Annual Meeting attendees; corporate counsel; real estate
practitioners; administrative law
attorneys; legal aid lawyers and staff;
women attorneys; geographic bar
associations; and general audiences
through VA CLE’s free, on-demand
well-being CLEs.1
• Community Building: Brought
together leaders from the judiciary,
public and private sectors, and
academia at the first Wellness
Advisory Committee (WAC)
meeting in May 2021.
Volunteered their time engaging
the legal profession in conversations
about current occupational risks that
threaten our well-being, as well as
practical improvements to guard
against those risks on both an
individual and organizational basis.2
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They have spoken with insight,
candor, and vulnerability, encouraging help-seeking behaviors, and
decreasing the stigma associated
with mental health or substance use
concerns. The WAC will continue to
meet at least twice a year to advance
the recommendations of the SCV
report.3
• Information Sharing: Shared
resources, events, and humor via our
newsletter, the Weekly WellNote.
Started to maintain connection
during the pandemic, the Weekly
WellNote has covered a range of
evidence-based tips for a thriving
profession. Fan favorite issues
include “Building Inclusivity in
Well-Being,” “Combatting Burnout
with the Outdoors,” “Developing
Prospective Hobbies,” and
“Defanging the Inner Critic Through
Self-Compassion.” We also share
videos, recipes, and memes submitted by our engaged readership.4
• Advocacy: Steered a national culture
shift towards a healthier legal
profession through involvement with
the Institute for Well-Being in Law
(IWIL).5
Advancing the recommendations
of their 2017 report, The Path to
Well-Being: Practical
Recommendations for Positive
Change, IWIL has ongoing work
surrounding Well-Being Week in
Law during the first week of May,6
in which Virginia participated. I
volunteer as the Vice President of
Policy, a position that allows me to
stay abreast of legal well-being
initiatives across the country and
share Virginia successes with our
sister states.
What you can do for the VLWI:
• Take some time for your own
well-being. The pandemic has
shown us the importance of prioritizing all facets of our individual
wellness. As we tended to our
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physical health, we watched our
social well-being suffer due to the
isolation of quarantine and social
distancing. The uncertainty and
trauma have drastically impacted our
emotional well-being, and collective
losses have hampered us spiritually.
In reflecting on the effect of these
historic times in our lives, we should
assess both where we struggle and
where we bloom against adversity. To
make space for thorough self-inventory and act upon our findings, we
must first carve out breaks within
our work life that allow for self-care.
• Attend or host a well-being CLE.
Thanks to the adoption of MCLE
Opinion 19,7 there are more wellbeing programs approved for CLE
credit across a range of topics, such
as mental health, ethics, managing
risks, and building resilience. The
VLWI, VJLAP, and VA CLE continue
to develop new educational materials, and would love to hear from you
in selecting well-being issues that
resonate with the specific needs in
your practice area. If you, your
workplace, or your organization
would like to host a no-cost CLE
Wellness continued on page 57

Margaret Hannapel Ogden is the wellness
coordinator in the Office of the Executive
Secretary of the Supreme Court of Virginia.
She is dedicated to improving mental health
and addressing substance abuse in the legal
profession through education, regulation,
and outreach. Ogden began her legal career
in the Roanoke City Commonwealth
Attorney’s Office before entering private
practice. A native of Washington, D.C.,
she graduated Phi Beta Kappa from the
University of Maryland and earned her J.D.
from Washington & Lee School of Law.
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Virginia Lawyer Register
DISCIPLINARY SUMMARIES
The following are summaries of disciplinary actions for
violations of the Virginia Rules of Professional Conduct (RPC)
or another of the Supreme Court Rules.
Copies of disciplinary orders are available at www.vsb.org/
disciplinary.html or by contacting the Virginia State Bar Clerk’s
Office at (804) 775-0539 or clerk@vsb.org. VSB docket
numbers are provided.

DISCIPLINARY BOARD
Michael Steven Arif
Fairfax, VA 22030
VSB Docket No. 19-053-113618
Effective August 26, 2021, the Virginia State Bar Disciplinary
Board suspended, with terms, Michael Steven Arif ’s license to
practice law in the Commonwealth of Virginia for five years
for violating professional rules that govern diligence, safekeeping property, fairness to opposing party and counsel, bar
admission and disciplinary matters, and misconduct. This
matter came before the Board as an accepted Agreed
Disposition pursuant to Part 6, Section IV, Paragraph 13-6.H
of the Rules of the Supreme Court of Virginia.
Morris Andrew Bander
Chesapeake, VA 23322
VSB Docket No. 21-010-120772
Effective August 4, 2021, the Virginia State Bar Disciplinary
Board revoked Morris Andrew Bander’s license to practice law
in the Commonwealth of Virginia based on his affidavit
consenting to the revocation. By tendering his consent to
revocation at a time when allegations of misconduct are
pending, Bander acknowledges that the material facts upon
which the allegations of misconduct are pending are true.
Martin Michael Brennan Jr.
Brennan Law Firm, PLLC
Huntersville, NC 28078
VSB Docket No.: 22-000-123282
Effective August 10, 2021, the Virginia State Bar Disciplinary
Board revoked Martin Michael Brennan Jr.’s license to practice
law in the Commonwealth of Virginia. This was an agreed
disposition for a reciprocal revocation, based on his May 11,
2021, disbarment from the practice of law by the North
Carolina State Bar.
Charles John Covati
C.J. Covati, PC
Roanoke, VA 24018
VSB Docket No. 22-000-123229
Effective August 26, 2021, the Virginia State Bar Disciplinary
Board revoked Charles John Covati’s license to practice law
based on his affidavit consenting to the revocation. By
www.vsb.org

tendering his consent to revocation at a time when allegations
of misconduct are pending, Covati acknowledges that the
material facts upon which the allegations of misconduct are
predicated are true.
Andrea Celestine Long
Andrea C. Long, P.C.
The James B. Long Law Center
Richmond, VA 23220-2305
VSB Docket No. 20-032-117741
Effective July 15, 2021, the Virginia State Bar Disciplinary
Board suspended Andrea Celestine Long’s license to practice
law in the Commonwealth of Virginia for six months for
violating the rules that govern competence, diligence, communication, declining or terminating representation, and meritorious claims and contentions. This was an agreed disposition
of misconduct charges.
Jason Edward Rheinstein
Severna Park, MD 21146
VSB Docket No.: 20-000-118005
Effective June 25, 2021, the Virginia State Bar Disciplinary
Board revoked Jason Edward Rheinstein’s license to practice
law in the Commonwealth of Virginia. This was a reciprocal
revocation based on his disbarment by the Maryland Court of
Appeals on January 24, 2020.
Alfred Lincoln Robertson Jr.
Robertson Law Office, PLLC
Springfield, VA 22151
VSB Docket No. 19-051-116059
Ordered and effective on June 25, 2021, the Virginia State Bar
Disciplinary Board suspended Alfred Lincoln Robertson Jr.’s
license to practice law in the Commonwealth of Virginia for
one year and one day for failing to comply with rules that
govern diligence, communication, and bar admission and
disciplinary matters.
Christopher Broughton Shedlick
Falls Church, VA 22044
VSB Docket No. 21-000-123012
Effective August 23, 2021, the Virginia State Bar Disciplinary
Board suspended Christopher Broughton Shedlick’s license to
practice law in the Commonwealth of Virginia for three
months for failure to fulfill the terms imposed by the
Disciplinary Board on February 19, 2021, in VSB Docket No.
20-053-116360. This was an agreed disposition of misconduct
charges.
Matthew Howard Swyers
Cary, North Carolina 27518
VSB Docket Nos. 18-052-110203
Effective August 25, 2021, pursuant to Virginia Rule of
Professional Conduct 8.5 (b)(1), the Virginia State Bar
VOL. 70 | OCTOBER 2021 | VIRGINIA LAWYER
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Disciplinary Board suspended Matthew Howard Swyers’s
license to practice law in the Commonwealth for a period of
two years for violating professional rules that govern competence, diligence, safekeeping property, responsibilities regarding nonlawyer assistants, unauthorized practice of law, and
misconduct, as well as corresponding rules governing practice
before the United States Patent and Trademark Office. This
was an agreed disposition of misconduct charges.

DISTRICT COMMITTEES
Alexander Harkness Bell
Philip J. Geib, PC
Virginia Beach, VA 23455
VSB Docket No. 20-010-118703
Effective August 11, 2021, the Virginia State Bar First District
Subcommittee issued a public reprimand without terms to
Alexander Harkness Bell for violating professional rules that
govern diligence and communication. This was an agreed
disposition of misconduct charges.

Walter Ware Morrison
Virginia Beach, VA 23452
VSB Docket Nos. 20-0022-118646 and 21-022-120601
Effective July 15, 2021, the Virginia State Bar Second District,
Section II Subcommittee issued a public reprimand with terms
to Walter Ware Morrison for violating professional rules that
govern safekeeping property and responsibilities of partners
and supervisory lawyers. This was an agreed disposition of
misconduct charges.
Andrew Robert Sebok
Norfolk, VA 23509
VSB Docket No. 20-021-118914
Effective August 11, 2021, the Virginia State Bar Second
District, Section I Subcommittee issued a public reprimand
with terms to Andrew Robert Sebok for violating professional
rules that govern competence and diligence. This was an
agreed disposition of misconduct charges.

DISCIPLINARY PROCEEDINGS
Respondent’s Name

Address of Record

Action

Effective Date

Disciplinary Board
Michael Steven Arif
Morris Andrew Bander
Martin Michael Brennan Jr.
Charles John Covati
Andrea Celestine Long
*Jason Edward Rheinstein
Alfred Lincoln Robertson Jr.
Christopher Broughton Shedlick
Matthew Howard Swyers

Fairfax, VA
Chesapeake, VA
Huntersville, NC
Roanoke, VA
Richmond, VA
Severna Park, MD
Springfield, VA
Falls Church, VA
Cary, NC

5-Year Suspension With Terms
Revocation
Revocation
Revocation
6-Month Suspension
Revocation
One-Year & 1-Day Suspension
3-Month Suspension
2-Year Suspension

August 26, 2021
August 4, 2021
August 10, 2021
August 26, 2021
July 15, 2021
June 25, 2021
June 25, 2021
August 23, 2021
August 25, 2021

District Committees
Alexander Harkness Bell
Virginia Beach, VA
Walter Ware Morrison
Virginia Beach, VA
Andrew Robert Sebok
Norfolk, VA
		
Suspension – Failure to Pay Disciplinary Costs
Jonathan Preston Fisher
Blacksburg, VA
Daniel Robert Goodwin
Gainesville, VA
Britney Hope Maddux
Newport News, VA
Melissa Marie Ogden
Lynchburg, VA
Christopher Matthew Reyes
Washington, D.C.
Private Sanctions		
5 Private Admonitions

Public Reprimand
August 11, 2021
Public Reprimand With Terms
July 15, 2021
Public Reprimand With Terms
August 11, 2021		
			
Effective Date
Lifted
August 24, 2021
July 29, 2021
July 15, 2021
September 2, 2021
August 4, 2021
Effective Date

Lifted

*On August 23, 2021, Mr. Rheinstein filed a notice of appeal.
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NOTICES TO LAWYERS
Comments Sought on Prosecutor's Communication with
Represented Victim in a Criminal Case
The Virginia State Bar’s Standing Committee on Legal Ethics is
seeking public comment on proposed advisory Legal Ethics
Opinion 1895. Please direct questions to the Office of Ethics
Counsel at 804-775-0557. Any individual, business, or other entity
may file or submit written comments in support of or in opposition
to the proposed opinion with Karen A. Gould, Executive Director
of the Virginia State Bar, not later than November 1, 2021.
Comments may be submitted via email to publiccomment@vsb.org.
www.vsb.org/site/news/item/
comments_sought_represented_victim

NEED TO GET A FEW LAST MINUTE CLE CREDITS
BEFORE THE OCT. 31 DEADLINE?
The Virginia State Bar Services will offer an On-Demand CLE blitz
during the month of October. You can earn FREE CLE credits in your
own time, in your own home, and on your own schedule.
Check it out: bit.ly/VSB_Webinars

Court Amends MCLE Rule to Include Elimination of Bias
Effective Oct. 11, 2021, the Supreme Court of Virginia, at the
request of the VSB and Bar Council, amended Paragraph 17, Part
Six, Section IV of the Rules of Court to allow elimination of bias
education to count toward legal ethics or professionalism
requirements for Continuing Legal Education.
www.vsb.org/site/news/item/elimination_of_bias
Supreme Court of Virginia Amends Rules of Court Effective
Immediately
On September 3, 2021, the Supreme Court of Virginia amended
Part 1, Rule 1:5(f)(5) of the Rules of the Supreme Court to be
effective immediately.
www.vsb.org/site/news/item/scv_amends_rule_15f5
SCV Approves Unauthorized Practice of Law Opinion 218
On September 13, 2021, the Supreme Court of Virginia approved
Unauthorized Practice of Law Opinion 218: does the uniform
power of attorney act authorize a non-lawyer agent/attorney-in-fact
to represent the principal in court? The changes are effective
immediately.
www.vsb.org/site/news/item/upl_opinion_218
Lawyers Receive Emails from Impostor Account Posing as VSB
Two emails targeting lawyers have appeared in some inboxes,
claiming to be from the Virginia State Bar. Recipients of these
emails are advised to delete it to avoid harm to their network or
credentials.
www.vsb.org/site/news/item/emails_impostor_2020-09
VSB Offices Did Not Fully Reopen to the Public Sept. 7
VSB Office continues to be closed to visitors until further notice see
bit.ly/News9721 for updates.
SCV Issues Twenty-Eigth Emergency Order Due to COVID
On September 20, 2021, the Supreme Court of Virginia issued a
twenty-eigth judicial emergency order in response to the COVID
pandemic, extending its existing Order through October 13, 2021.
www.vsb.org/site/news/item/scv_28_emergency
www.vsb.org

MCLE Administrative
Suspensions
Virginia State Bar members who have been
administratively suspended for failure to comply with
the Mandatory Continuing Legal Education requirements
for 2020 are listed at www.vsb.org/site/members/
administrative-suspensions#MCLE.
The requirements are described in Part 6, Section IV,
Paragraphs 17, 13.2, and 19 of the Rules of the Virginia
Supreme Court. The VSB has been unable to contact
some of these attorneys. The Bar requests that members
report the location and practice status of any person on
the list by contacting the MCLE Department at (804)
775-0577 or MCLE@vsb.org. The list was posted online
September 30, 2021. To determine whether a listed
attorney has fulfilled MCLE obligations, please contact
the Regulatory Compliance Department at (804) 775-0577.
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President continued from page 8
connecting nearly 100 lawyers to
programs in need of volunteers.
Virginia Free Legal Answers volunteers
answered more than 170 COVID-19
legal questions and responded to a 65
percent increase in questions asked on
the Virginia portal.
During FY 2020-21, Virginia
attorneys reported donating over $1.5
million to legal services and over
400,000 service hours in the preceding
bar year.5 Yet it is essential that
participation in all these efforts
continue and expand.
Current pandemic and gap responses
and what you can do:
Ali Silva, chair of the VSB Access
Committee, recently wrote that whether
you are a new attorney, a seasoned
attorney, or recently retired, there are
opportunities to serve those in need in
your community.
Here are some of the readily
available opportunities for you:
1. Virginia Free Legal Answers. It is
an easy way to provide pro bono
services since, as Crista Gantz,
Director of Access to Legal Services
recently noted, it’s online, limited in
scope, and does not require
in-person representation or court
appearances. Demand has increased
by 65 percent since March 2020 and
additional volunteers are badly
needed. If you would like to register
to be a volunteer, the link is https://
virginia.freelegalanswers.org/
attorneys/account/agreement.
2. Educate Virginians on available
free legal services. In February
2017, the VSB Access Committee
published a pamphlet entitled “Free
and Low Cost Legal Resources in
Virginia.” Working with the
Diversity Conference, it was also
translated into Spanish. This
eight-page pamphlet is a guide to
help low-and modest-income
Virginians find legal assistance. But
for this pamphlet to achieve its
intended purpose, it needs to be
readily available. It is my understanding that it is unavailable in
many jurisdictions. Attorneys and
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local and specialty bars could greatly
assist in publicizing such services by
working with their local courts to
ensure they are prominently
displayed in courthouses, law-related libraries, and bar association
offices. Copies are free and can be
ordered by emailing cgantz@vsb.
org.
3. Volunteer with local legal aid and
other Qualified Legal Services
Providers (“QLSP”) to accept cases.
A list of QLSPs by location is
available here: https://www.vsb.org/
docs/QLSP_list.pdf.
4. Educate young Virginians on legal
obligations and rights. The
Conference of Local and Specialty
Bar Associations publishes an
excellent pamphlet entitled So You’re
18. Again, materials are only as
useful as their distribution chain. A
member of the Committee has
suggested that these be distributed
to all young Virginians when we
resume in-court presentations of
drivers’ licenses. Explore with your
local Juvenile and Domestic
Relations District Court whether
this has been done in the past in
your jurisdiction and whether it
would consider doing this in the
future.
5. Seniors. The Senior Lawyers
Conference has updated its seniors
guide, The Senior Virginians
Handbook, and it is also available
online and in print in Spanish.
Reoccurring theme: the materials
are only as useful as publicity and
availability permit. Help with these
efforts.
6. Afghan refugees. As I write this
column in early September, there is
a great need for volunteer legal
assistance for Afghan refugees.
Contact Crista Gantz at cgantz@vsb.
org to be connected to volunteer
opportunities.
7. Track and report all your pro bono
time. I strongly suspect that many
attorneys provide far more services
than are being reported. This is
important information and please
make sure that next June, you
include your voluntary report with

your VSB annual dues statement.
8. Low bono. In addition to, but not in
lieu of, pro bono cases, consider
taking on low bono clients, clients
for whom you accept reduced rates
based on economic factors. Such
services do not count as pro bono
work for purposes of the aspirational goal, yet they are incredibly
important to expanding access to
legal services. There are many
individuals who do not qualify for
legal aid, but nonetheless cannot
afford legal representation and need
your help.
Our country is a great melting pot,
with people of many distinct nationalities, religions, and backgrounds. What
binds us together is an idea, a concept,
protected by the Constitution. It is the
Rule of Law and the promise of equal
justice. Yet that Rule is endangered by
the ever-expanding justice gap. As
Virginia attorneys, we are the protectors
and, to many Virginians, the very
embodiment of that faith. It is ours to
carry forward, to preserve and protect
the Constitution and the Rule of Law.
As the custodians, it is our obligation to
ensure timely access to legal services. By
doing so, we level the playing field to
ensure that cases are decided on the
merits, not on a party’s financial ability
to retain counsel.
Last, but not least, recognize that we
do experience significant health and
emotional benefits from doing good
deeds from our philanthropic efforts.
Therefore, it is in giving that we receive.
Please give what you can of yourself
and/or donations to help close the
justice gap. q
Endnotes
1 Report to the Commonwealth and the
General Assembly on Work of Virginia’s Legal
Aid Programs, based on Virginia Legal Needs
Study and the Legal Services Corporation
Justice Gap Report. December 2020
2 The Virginia Self-Represented Litigant Study:
Outcomes of Civil Cases in General District
Court, Juvenile & Domestic Relations Court,
and Circuit Court. https://brls.org/wp-content/uploads/2018/03/Outcome-Report.pdf
3 Virginia Lawyer magazine, December 2006
Page 17, perma.cc/UYW7-G6SZ
4 See December 31, 2020, letter from Mark D.
Braley and Karen A. Gould to The Honorable
Janet Howell and the Honorable Luke Torain.
5 VSB 2020-2021 Annual Report, p. 15-16.
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Executive Director continued from page 10
• Employment and recruiting
decisions in the legal community.
• Bias and diversity as they relate to
litigation (jury selection, legal
ethics, and professionalism).
The following topics are generally not
considered to be primarily focused on
the practice of law:
• Promotion of diversity and
inclusion in general.
• Promotion of diversity for the
purposes of marketing, or profitability or strategic business
planning, Internal firm policies
relating to diversity, including
hiring and retention.
• Employee morale and motivation
bias in general (implicit, conscious,
unconscious, etc.).
The matter of Paragraph 17 and the
elimination of bias proposal came
before Council on petition by the
Diversity Conference at its meeting on
April 14, 2021. During the discussion
of the EOB proposal at the Council
meeting, a “friendly amendment” was
offered for consideration by Diversity
Conference Immediate Past Chair
Chidi I. James, which provided as
follows (underlining indicated new
language):
(1) All active members of the
Virginia State Bar shall annually
complete and certify attendance at
a minimum of twelve (12) credit
hours of approved Continuing
Legal Education courses of which
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at least two (2) hours shall be in the
area of legal ethics or professionalism, which may include elimination of bias, except those lawyers
expressly exempted from the
requirement by this Rule or by
decision of the Continuing Legal
Education Board;
Council extensively debated the
amended Diversity Council proposal
on April 21, 2021, at its virtual
meeting. The proposal to amend
Paragraph 17(C)(1) originally included
the phrase “which may include
elimination of bias programming.”
During the debate, the proposed
language was amended to delete the
word “programming.” The proposal, as
amended, was then approved by a vote
of 63 to 2.
A petition was filed by the VSB
with the Supreme Court of Virginia
seeking to have the elimination of bias
proposal approved by Council,
approved by the Court. On August 11,
2021, an order was entered approving
the May 7, 2021, petition. Paragraph
17.C.1 will state effective October 11,
2021:
C. Continuing Legal Education
Requirements. ‒ (1) All active
members of the Virginia State Bar
shall annually complete and certify
attendance at a minimum of twelve
(12) credit hours of approved
Continuing Legal Education
courses of which at least two (2)
hours shall be in the area of legal
ethics or professionalism, which
may include elimination of bias,
except those lawyers expressly

exempted from the requirement by
this Rule of by decision of the
Continuing Legal Education Board;
provided, however, that for the
period July 1, 2001 through
October 31, 2002, active members
shall complete and certify attendance at a minimum of fifteen (15)
credit hours of approved
Continuing Legal Education
courses of which at least two (2)
hours shall be in the area of legal
ethics or professionalism, except
those lawyers expressly exempted
from the requirement by this rule
or by decision of the Continuing
Legal Education Board. Each active
member shall complete the
required Continuing Legal
Education courses each year during
the period November 1 through
October 31 of the following year;
provided, however, the next
completion period following June
30, 2001, shall be July 1, 2001
through October 31, 2002.
(2) In order to provide flexibility in
fulfilling the annual requirement, a
one-year carry over of credit hours
is permitted, so that accrued credit
hours in excess of one year’s
requirement may be carried
forward from one year to meet the
requirement for the next year. A
member may carry forward a
maximum of twelve (12) credit
hours, two (2) of which, if earned
in legal ethics or professionalism,
may be counted toward the two (2)
hours required
by (C)(1). q
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Bar Counsel continued from page 12
report of investigation, which bar
counsel presents, along with bar
counsel’s recommendation, to a
subcommittee of the district committee. The subcommittee consists of two
lawyers and a layperson. The subcommittee may continue the matter for
further investigation; dismiss; issue a
private admonition without terms;
approve an agreed disposition for
private or public discipline, with or
without terms; and either set the
matter for hearing before the district
committee, if the maximum sanction
sought is a public reprimand; or certify
to the disciplinary board if the
misconduct, if found, would warrant
suspension or revocation.8
Dismissals
The subcommittees dismissed 118
cases. The disciplinary board dismissed seven cases, including cases
which were dismissed without
prejudice because the respondents’
licenses had been revoked or the
respondents permanently retired. The
three-judge panels did not dismiss any
cases.
Among cases dismissed by the
subcommittee are dismissals de
minimis and dismissals for exceptional
circumstances. These cases are
presumptively limited to one in 10
years and, as of December 1, 2019, do
not create a disciplinary record. Since
December 1, 2019, there have been 16
such dismissals, with seven in FY 21.
Effective January 1, 2019, the
Supreme Court of Virginia approved
amendments to the disciplinary
procedure9 to allow a lawyer suffering
from a permanent impairment, such as
cognitive decline, to permanently
retire, by transferring from Active
status to Retired or Disabled status.
The respondent must submit an
affidavit certifying that they will not
seek to reinstate their license. Bar
counsel may then dismiss pending
misconduct complaints.
Since January 1, 2019, six lawyers
have permanently retired under this
procedure.
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Effective
July 1, 2021,
the procedure
was amended,
consistent with
practice, to
require bar
counsel to
move the
tribunal to
dismiss any
matter where
public charges
or a certification issued.

CHART 4 – FY 2020-21 SANCTIONS

Sanctions
One hundred and
twenty-one lawyers
received private (43)
or public (78)
discipline. Of the 78
lawyers publicly
disciplined, 24
lawyers received
public reprimands
or admonitions; 33
lawyers were
suspended; and 21
lawyers’ licenses
were revoked.
See Chart 4.

CHART 5 – TOP 5 PUBLIC DISCIPLINE MATTERS

Discipline with
Terms
Tribunals can offer
discipline with
terms10 to prevent
CHART 6 – TOP 5 PRIVATE DISCIPLINE MATTERS
future misconduct.
Common terms
Reinstatements
include trust
The disciplinary board reinstated the
account inspections, additional hours
licenses of two lawyers whose licenses
of CLE, and monitoring by the
were previously suspended due to
Virginia Judges and Lawyers
impairment.
Assistance Program (VJLAP). For all
terms cases, an alternative disposition
TAKEAWAYS FOR LAWYERS
is required, e.g., a suspension with
terms may provide an alternative
• Use the resources. Call the VSB
sanction of a revocation. Bar counsel
ethics hotline, (804) 775-0564, or
monitors compliance, and if responsend an email for questions about
dent does not provide proof of
ethical obligations. Contact VJLAP
compliance as required, a show cause
for issues pertaining to attorney
hearing ensues in which respondent
well-being. Referrals to VJLAP are
bears the burden of proving why the
confidential.
alternate sanction should not be
• Respond to clients. As will be
imposed.
explored in greater depth in the next
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bar counsel column, the top Rule
violations for public and private
discipline is failure to communicate
in violation of Rule 1.4 and
Diligence 1.3. See Charts 5 and 6.
• Respond to the Bar. Two rules
notably absent from the top five in
private discipline, but in the top five
for public discipline, are 8.1 (failure
to cooperate with or obstruction of
the Bar’s investigation) and 8.4
(deliberately wrongful conduct or
misrepresentations).
• Opt for clean up vs. cover up – for
the public and the profession.
Neglect differs from intentional
conduct. Do not ignore complaints
and hope they will just go away.
Everyone makes mistakes. As the
statistics reflect, the disciplinary
procedure is fair and offers several
offramps to lawyers who make
mistakes but recognize their ethical
obligations to the clients, the public,
and the profession and take appropriate remedial measures.
• Be honest in your communications
with your clients, colleagues, and
the courts.
• Supervise your subordinates and
staff.
• Manage your trust account.
In conclusion, we are thankful to the
volunteers. The lawyers and lay
members who serve in the disciplinary
system worked very hard during the
last year. As the numbers reflect, the
disciplinary system continued to
reduce cases to historic lows. More
importantly, the system endeavored to
protect the public and to do so fairly.
Choose to participate. Whether you
volunteer to serve in the disciplinary
system, comment on rule changes,
attend council meetings, or serve as a
mentor or receiver, protecting the
profession, preventing misconduct,
and making the practice more
enjoyable and less stressful takes a
village. And we are all part of that
village. q
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Endnotes
1 There are five categories of attorneys as defined
at the Rules of the Supreme Court of Virginia,
Part Six, Section IV, Para. 3.
2 Percentages are derived from the 2,888
complaints tracked by Bar Counsel’s Intake
Department.
3 13-10. PROCESSING OF COMPLAINTS
BY BAR COUNSEL
A. Review. Bar Counsel shall review all
Complaints. If, following review of a
Complaint, Bar Counsel determines that
the conduct questioned or alleged does not
present an issue under the Disciplinary
Rules, Bar Counsel shall not open an
Investigation, and the Complaint shall be
dismissed.
4 1 3-10. PROCESSING OF COMPLAINTS
BY BAR COUNSEL
C.	
Summary Resolution. Bar Counsel shall
decide whether a Complaint is appropriate
for an informal or abbreviated
Investigation. When a Complaint involves
minor allegations of Misconduct
susceptible to early resolution, Bar Counsel
may assign the Complaint to a staff
member, a District Committee member, or
use any other means practicable to speedily
investigate and resolve the allegations of
Misconduct. If the Complaint is resolved
through this process, Bar Counsel shall
then dismiss the Complaint. Such dismissal
shall not become a part of the Respondent’s
Disciplinary Record. If Bar Counsel
chooses not to proceed under this
subsection, or, having elected to proceed
under this subsection, the Complaint is not
resolved within 90 days from the date of
filing, Bar Counsel shall proceed pursuant
to the following subsections.
5 13-10. PROCESSING OF COMPLAINTS
BY BAR COUNSEL
D.	
Preliminary Investigation. A preliminary
Investigation may consist of obtaining a
response, in writing, from the Respondent
to the Complaint and sharing the response,
if any, with the Complainant, so the
Complainant may have an opportunity to
provide additional information.
6 13-10. PROCESSING OF COMPLAINTS
BY BAR COUNSEL
E.	
Disposition by Bar Counsel after
Preliminary Investigation. Bar Counsel
may conduct a preliminary Investigation of
any Complaint to determine whether it
should be referred to the District
Committee. Bar Counsel shall not file a
Complaint with a District Committee
following a preliminary Investigation
when, in Bar Counsel’s judgment:
1. As a matter of law, the conduct questioned
or alleged does not constitute Misconduct;
2. The evidence available shows that the
Respondent did not engage in the
Misconduct questioned or alleged;
3. There is no credible evidence to support
any allegation of Misconduct by the
Respondent; or
4. The evidence available could not
reasonably be expected to support any
allegation of Misconduct under a clear and
convincing evidentiary standard.

7 1 3-10. PROCESSING OF COMPLAINTS
BY BAR COUNSEL
F.	
Referral to District Committee. Bar
Counsel shall notify the District
Committee Chair that a Complaint has
been referred to a District Committee for
investigation. Thereafter, the Complaint
shall be investigated and a report thereof
made to a Subcommittee.
8 1 3-15. SUBCOMMITTEE ACTION
A. Referral. Following receipt of the report of
Investigation and Bar Counsel’s recommendation, the Subcommittee may refer
the matter to Bar Counsel for further
Investigation.
B.	
Other Actions. Once the Investigation is
complete to the Subcommittee’s satisfaction, it will take one of the following
actions.
1. Dismiss. It shall dismiss the Complaint
when:
a. As a matter of law the conduct
questioned or alleged does not
constituteMisconduct; or
b. The evidence available shows that the
Respondent did not engage in
theMisconduct questioned or alleged,
or there is no credible evidence to
support any allegation of Misconduct
by Respondent, or the evidence
available could not reasonably be
expected to support any allegation of
Misconduct under a clear and
convincing evidentiary standard; or
c. The evidence available shows that the
conduct questioned or alleged was de
minimis, there is little or no injury to
any of the following: a client, the
public, the legal system or profession,
and there is no or very little likelihood
of repetition by the Respondent; or
d. There exist exceptional circumstances
mitigating against further proceedings,
which circumstances shall be set forth
in writing, unless they relate to
Respondent’s health or other
information that the Subcommittee
determines should remain confidential; or
e. The action alleged to be Misconduct is
protected by superseding law.
In dismissing cases under Paragraph
13-15.B.1.c. or d., the Subcommittee shall
have access to Respondent’s prior
Disciplinary Record and any prior
dismissals issued pursuant to Paragraph
13-15.B.1.c. or d. When any Respondent
has received a dismissal under Paragraph
13-15.B.1.c. or d. during the ten-year
period immediately preceding the Bar’s
receipt of the oldest Complaint that the
Subcommittee is considering, it shall be
presumed that another dismissal on the
same basis is not an appropriate
disposition, unless there are sufficient facts
and circumstances to rebut such
presumption.
2. Impose an Admonition without Terms. In
making this determination, the
Subcommittee shall have access to

Bar Counsel continued on page 56
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Bar Counsel continued from page 55
Respondent’s prior Disciplinary Record.
Respondent, within ten days after the
issuance of an Admonition without Terms,
may request a hearing before the District
Committee.
3. Certify to the Board. Certify the Complaint
to the Board pursuant to this Paragraph or
file a complaint in a Circuit Court, pursuant
to Va. Code § 54.1-3935. Certification shall
be based on a reasonable belief that the
Respondent has engaged or is engaging in
Misconduct that, if proved, would justify a
Suspension or Revocation. In making this
determination, the Subcommittee shall have
access to Respondent’s prior Disciplinary
Record.
4. Approve an Agreed Disposition. Approve an
Agreed Disposition imposing one of the
following conditions or sanctions:

a. Admonition, with or without
Terms; or
b.Private Reprimand, with or
without Terms; or
c. Public Reprimand, with or
without Terms.
5. Set the Complaint for Hearing before the
District Committee. In making this
determination, the Subcommittee shall have
access to Respondent’s prior Disciplinary
Record.
C.	
Vote Required for Action. All actions taken
by Subcommittees, except for approval of
Agreed Dispositions, shall be by majority
vote.
9 13-23. BOARD PROCEEDINGS UPON
IMPAIRMENT
K. Transfer of Membership Status. Bar Counsel
may terminate and close an Impairment
Proceeding if the Respondent transfers to
the Disabled or Retired class of membership
pursuant to Part 6, Section IV, Paragraph 3

of the Rules of Court and files a declaration
with the Clerk and the Virginia State Bar’s
Membership Department that the
Respondent will not seek transfer from the
Disabled or Retired class of membership.
The declaration shall be endorsed by the
Respondent and, as applicable, the
Respondent’s counsel or guardian ad litem.
The Respondent’s transfer to the Disabled or
Retired class of membership and filing of
the declaration as described above may also
be utilized by Bar Counsel to: (1) dismiss
any pending Complaints or allegations of
Misconduct; and (2) move to dismiss a
Charge of Misconduct, Certification, or
Disciplinary Proceeding, on the basis of
transfer to the Disabled or Retired class of
membership, militating against further
proceedings, which shall be set forth in the
Dismissal.
10 S ee Para. 13-15.F., 13-15.G., 13-16.V.,
13-16.BB., 13-16.CC, and 13-18.O.

Plain Meaning continued from page 31
(Kelsey, J., dissenting); Miller & Rhoades
Building, 292 Va. at 548 n.2, 790 S.E.2d at
490 n.2 (2016) (Kelsey, J., dissenting).
54 Miller & Rhoades Building, 292 Va. at 542,
790 S.E.2d at 486 (internal quotation
marks and citation omitted).
55 SCALIA & GARNER, READING LAW 16.
56 SCALIA & GARNER, READING LAW
436. Scalia and Garner seem to treat the
plain meaning rule as a canon (equating it
with the ordinary meaning canon) rather
than a method of statutory interpretation
in its own right. Id. at 69, 436. While the
plain meaning rule in Virginia may not be
exactly the plain meaning rule discussed
by others, the rule may technically be seen
as only a canon and not a whole method of
statutory interpretation. The first part of
the analysis — when reading words in their
plain everyday meaning — could be
considered the plain meaning rule, and the

Risk continued from page 44
message with what clients are to be
told about your absence, and make
arrangements to assure staff continue
to receive regular paychecks.
Even if you have no staff, you
might consider temporarily hiring a
staff person, if the circumstances
surrounding your absence allow for it.
Yes, a step like this will take some
advance planning and require time
for any necessary training; but it is
doable, particularly if you previously
took the time to develop and maintain an office procedures manual.

56

subsequent analysis (when ambiguity or
absurdity is found) may be viewed as a
separate inquiry.
57 KATZMANN, JUDGING STATUTES 31.
58 Id. at 22, 35.
59 Id. at 35-36.
60 Lawrence Solum, Legal Theory Lexicon 084:
Corpus Linguistics, LEGAL THEORY
BLOG, https://perma.cc/B6GZ-8LQJ (last
visited July 31, 2021).
61 Thomas R. Lee and Stephen C. Mouritsen,
Judging Ordinary Meaning, 127 YALE L. J.
788 (2018).
62 See Carpenter v. United States, 138 S.Ct.
2206, 2238 (2018) (Thomas, J., dissenting)
(noting that the term “expectation of
privacy” is not found in the Corpus of
Historical American English).
63 Va. Const. art. IV, § 11 (enactment of laws);
art. V, § 6 (presentation of bill; powers of
Governor; vetoes and amendments).

In conclusion, I recognize that
many solos have long and successful
careers without ever needing a
backup attorney. And I can appreciate
that some of the initial proactive
planning steps may take some time;
but I encourage you to not let either
truth be what prevents you from
committing to doing so. It’s all about
making it possible to take care of you,
your practice, and your clients if you
are ever forced to deal with an
unplanned absence. That’s one heck of
a good reason for advance planning if
you ask me. q
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Access continued from page 45
board members attended small group
virtual learning pods to introduce
concepts of implicit bias, microaggressions, and the methods of dismantling
racism, attended a full workshop to
deeply explore necessary skills and
behaviors that reveal, resolve, and
repair experiences of internal and
system racial equity, and participated
in an environmental mapping sessions
to provide experiential data on the
internal, external, and quasi relations
conditions that contribute to racial
equity. During the same period, the
LSNV leadership team and the newly
formed LSNV Racial Justice Team
(RJT) received monthly coaching,
facilitation strategy, and planning to
aid in moving along the trajectory of
Tech continued from page 47
app that is used as a screening tool to
determine if they are eligible for
mortgage and rent relief. Lawyers have
also created YouTube videos that
answers some legal questions individuals might have about skipping loan
payments and other consumer finance
issues during the coronavirus
Wellness continued from page 48
session, please contact me to
discuss!
• Already thriving? Share your
wisdom. Writing about my law
school experience with anxiety,
binge drinking, and a suicide
attempt for the June 2020 issue of
this magazine was one of the most
difficult things I’ve done in my ten
years of practice.8 But acknowledging the struggles I went through is
crucial for normalizing seeking
help for these all too common
concerns. So many attorneys have
since reached out to me, opening
up about their positive growth
through therapy, medication,
nutrition, movement, and social
support. Sharing these stories of

www.vsb.org

racial equity work.
The RJT (banner team) and its
subcommittees have led the efforts to
integrate diversity, equity, and inclusion into LSNV’s policies and practices.
LSNV updated its hiring and interviewing process to focus recruitment
activities on underrepresented populations, to use objective criteria to review
resumes, including stripping identifying information from resumes and to
base decisions on objective criteria that
is less prone to bias by developing
standard questions to ask applicants.
New attorneys will receive training
about the history of poverty, racism,
and systemic barriers faced by underrepresented communities. LSNV has
provided training to local bar associations, community advocates, and local

government agencies about the
concepts of DEI work and how to
recognize and remove systemic barriers
faced by members of our community.
Leadership plays a critical role in
promoting and integrating diversity,
equity, and inclusion into policies and
practices of an organization. Talking
honestly about DEI is the first step in
developing effective strategies for
addressing institutional and systemic
discrimination and improving the
quality of justice for our clients. The
Virginia Legal Aid IDEA Project, as
well as the internal DEI work of our
programs, will help to ensure productive and ongoing transformational
work to create meaningful systemic
and sustainable change towards justice
and equity. q

pandemic.
While we may be experiencing the
side-effects of the pandemic for many
years, lawyers are still meeting
essential needs with technology and
their ongoing commitment to provide
pro bono work in their community.
Special thanks for the information
provided to draft this article go out to

Crista Gantz director of Access to
Legal Services at the Virginia State Bar
and several individuals working within
Virginia Legal Aid including, but not
exclusively, Debbie Hudgins, Jeremy
White, and David Neumeyer. Thanks
also to Brandon Osterbind and Kellam
Parks with the Bar’s Technology and
the Future Practice of Law Committee. q

resilience and flourishing helps
others understand that things do
get better when we ask for help!
• Concerned about a colleague or
yourself? Reach out to the experts
at VJLAP for guidance.
Impairment can affect anyone, and
often the person suffering is
unaware of their changing behaviors. It’s not just mental health and
substance use disorders that lead to
impairment; untreated chronic
stress and cognitive decline can
also trigger poor decision-making
that may contribute to ethical
issues. If you’ve noticed a shift in
someone close to you, but aren’t
sure how to approach the situation,
call VJLAP’s confidential 24/7
helpline at 1-877-545-4682.9 q

Endnotes
1 Learn more about the no-cost Wellness library
provided by VA CLE at
perma.cc/J87C-QVZG
2 See Virginia State Bar President’s Special
Committee, The Occupational Risks of the Practice
of Law, perma.cc/V4R3-V7BJ (2019).
3 Committee on Lawyer Well-Being of the Supreme
Court of Virginia, A Profession at Risk, perma.cc/
Y38H-CN4Q (2018).
4 Review past issues and sign up at
perma.cc/KYX7-YFPM.
5 Formerly the American Bar Association’s
National Task Force for Lawyer Well-Being.
In early 2021, the group formed a 501(c)(3)
organization, the Institute for Well-Being in Law,
to serve as a connector between different states
and stakeholders endeavoring to improve our
professional wellness.
6 https://lawyerwellbeing.net/
7 www.vsb.org/site/members/mcle-opinion-19
8 Ogden, Margaret Hannapel, “A Thank You Note to
All Virginia Lawyers,” Virginia Lawyer, June 2020,
perma.cc/L4XE-TWLA
9 For more information about VJLAP’s nondisciplinary, free assistance, visit vjlap.org
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Professional Notices
Megan Lisa Watkins has
joined Sands Anderson
PC as Counsel. An experienced education law
attorney, Watkins advises
public school divisions and Watkins
school boards on an array of matters
from special education to student
disciplinary issues. She will be based in
Sands Anderson’s Richmond office and
will be a member of the firm’s School
& Education Law Team. A substantial
part of Watkins’s practice is focused on
special education law and extends to
student discipline, alternative education,
and language access issues. She can be
reached at MWatkins@sandsanderson.
com.
Nationwide employment
law firm Jackson Lewis
P.C. has added Garen
E. Dodge to the firm’s
Washington, D.C. office as a
Dodge
principal. Dodge’s practice
covers the spectrum of labor and employment litigation. Dodge represents
clients before state and federal court
on issues involving civil rights, privacy,
discrimination, background checks,
harassment, wage and hour, and occupational safety and health. In his career,
Dodge has served as counsel of record
in seminal U.S. Supreme Court and
appellate cases as Amicus Curiae. Dodge
can be reached at (703) 483-8300.
Thomas N. Langhorne is
the 2021 recipient of the
Karen Thorson Outstanding National Judicial Educator of the Year Award
given by the National Asso- Langhorne
ciation of Judicial Educators. The award
recognizes his judicial education work
for dozens of American state courts
and for his Rule of Law work in many
emerging foreign democracies.
The Virginia Bar Association has named Paul E.
Fletcher as its new executive director and chief
executive officer. He will
Fletcher
lead Virginia’s largest voluntary professional association of 4,000
58

lawyers, judges, and law students under
the direction of its board of governors.
Prior to leading the VBA, Fletcher was
publisher and editor-in-chief of Virginia
Lawyers Weekly, a role he has held since
1989.
Hirschler continues to grow, adding
six attorneys to its Richmond and
Tysons offices. Henrik Haeckel joins as
a partner in Tysons, along with associates Siddhant “Sid” Das and Abigail
Johansen. In Richmond, Spencer Allen,
Rakesh Parikh, and Sheherezade C.
“Zee” Malik have joined as associates.
Henrik Haeckel advises
clients on the tax implications of a broad range of
corporate and partnership
transactions. He assists with
tax structuring and analysis Haeckel
of private equity acquisitions and exits.
With 15 years of cross-border transactional experience, Henrik also counsels
foreign businesses on U.S. tax issues
and reporting obligations as well as U.S.
businesses on U.S. tax considerations
related to their foreign activities.
Siddhant “Sid” Das
focuses his practice on
commercial leasing and
real estate transactions. He
drafts commercial leases
Das
and their amendments,
renewals, assignments and termination
agreements for retail spaces and shopping centers. Additionally, Sid handles
loan documents for multimillion-dollar
real estate acquisitions, constructions
and developments, and purchase and
sale agreements.
Abigail Johansen brings
experience across a spectrum of litigation matters,
including commercial litigation, construction disputes,
Johansen
employment actions, personal injury, and commercial trucking
cases. As well as experience in litigating
premises liability and products liability
cases as well as defamation and local
government and municipal actions. She
supports clients throughout the litigation process, from pre-filing counseling
to mediation, discovery strategies, settlement negotiations, and trial. Prior to
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entering private practice, she served as a
Spotsylvania Circuit Court law clerk.
Spencer Allen counsels clients in all aspects of
commercial litigation with
a focus on construction
disputes. He has served as
Allen
lead attorney in litigation
and negotiation matters valued up to
$500,000 and is experienced representing businesses in disputes related
to contracts, business torts, mechanic’s
liens, the Virginia Consumer Protection Act and more. He served as an
extern to the Honorable Cleo E. Powell
of the Supreme Court of Virginia, and
as an intern in the Office of the Commonwealth’s Attorney for the City of
Fredericksburg.
Rakesh J. Parikh joins
Hirschler’s M&A, finance, and capital markets
group. Parikh represents
businesses in mergers and
acquisitions and other com- Parikh
plex corporate transactions. He counsels
clients on general corporate matters
including formation, restructuring, and
governance. He also has experience advising on intellectual property, technology, finance, and state and federal regulatory matters, including regulations by
state departments of insurance and the
U.S. Department of Transportation.
Sheherezade C. “Zee”
Malik joins Hirschler’s investment management practice group where she focuses
her practice on advising
Malik
institutional investors on
their investments in private investment
funds. Prior to joining Hirschler, Malik
served as an attorney for the World
Bank Legal Development Finance Practice Group where she advised clients on
a spectrum of legal and policy issues.
Malik began her legal career with clerkships at the Supreme Court of Virginia
and the Court of Appeals of Virginia.
Jake Snow has joined the
law firm Davies & Davies in
Lynchburg, Virginia. Snow
will focus his practice on
wills, trusts, estate planning,
and estate administration.

Snow
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Professional Notices
Virginia Lawyer legal
writing columnist Joe Fore
been promoted to Professor
of Law, General Faculty by
the University of Virginia
Fore
School of Law. Fore joined
the faculty in 2014 as a co-director of
the Law School’s Legal Research and
Writing Program. Prior to UVA Law, he
was an associate with BakerHostetler,
practicing commercial litigation in
Washington, D.C., and Orlando, Florida.
The Virginia Indigent
Defense Commission
selected Shaun Huband
to be the Chief Public
Defender for the City of
Huband
Petersburg. Huband joined
the Petersburg Public Defender’s Office
in 2006 and became the Deputy Public
Defender in 2016. He has tried several
dozen serious felony cases with great
success, most of which were jury trials,
on serious matters such as rape, robbery,
and murder. He has also successfully
argued cases at the appellate level. Currently a member of the Virginia State
Bar Council, Huband has previously
served at the district committee level for
attorney discipline in Virginia.
Earlier this year, The
Virginia Indigent Defense
Commission selected
Althea Mease as the new
Chief Public Defender for
the Portsmouth Office of the Mease
Public Defender. The entirety of Mease’s
legal career has been spent within the
Indigent Defense Commission, beginning with many years in the Portsmouth office, then leaving her mark in
Hampton and Chesapeake, including a
leadership role on the Restorative Justice
Committee with the Hampton Juvenile
and Domestic Relations District Court.
Simon Sandoval-Moshenberg, the Legal Director for
Immigrant Advocacy for
the Legal Aid Justice Center
was named a Wasserstein
SandovalPublic Interest Fellow at
Moshenberg
Harvard Law School. The
program brings outstanding public inwww.vsb.org

terest attorneys from across the country
to campus for three days each to advise
law students about pathways to public
service. Sandoval-Moshenberg was
awarded the 2016 Legal Aid Lawyer of
the Year award from the Virginia State
Bar, and the 2013 LASSY award from
the Virginia Poverty Law Center for
greatest achievement in consumer law.
Alisa W. Padden has been
selected as director of the
Department of Legislative and Public Relations
for the Supreme Court
Padden
of Virginia, Office of the
Executive Secretary. Prior to joining
the Office of the Executive Secretary,
Alisa practiced civil litigation in private
practice. The Department of Legislative
and Public Relations manages legislative
matters and handles media and public
relations for Virginia’s Judicial System.
Kristi S. Wright has been selected as Judicial Performance Evaluation Program
Director for the Office of the Executive
Secretary of the Supreme Court of
Virginia. Prior to joining the Office of
the Executive Secretary, Kristi served
as staff to the Virginia Commission on
Family Violence Prevention and the
Virginia Commission on Youth. She also
has worked in private practice and for
Voices for Virginia’s Children. Wright is
a graduate of Texas Tech University and
earned a Master of Social Work from
Virginia Commonwealth University and
a J.D. from the T.C. Williams School of
Law at the University of Richmond.
The Prince William County Bar Association recently honored several attorneys with awards for their trial advocacy, professionalism, leadership, and pro
bono/community service work. Traditionally these awards are announced and
presented at the PWCBA’s biggest event
of the year—the Dinner Dance. In the
wake of COVID-19, the PWCBA held
this event as a virtual award ceremony.
Tracey Lenox received the Past
President’s Award; Stephanie Stinson
received the Guardian ad litem of the
Year Award; Caroline Lochaby, is the
Juvenile & Domestic Relations District

Court Trial Attorney of the Year; Hasina
Lewis, is the General District Court
Trial Attorney of the Year; and Bill Boge
was honored as Circuit Court Trial
Attorney of the Year. Mark Branca and
Azadeh Malek are the 2020 Pro Bono/
Volunteer Attorneys of the Year. The
recipient of the 2020 Arthur W. Sinclair
Professionalism Award is John Primeau.

Back row, Bill Boge, John Primeau, Caroline Lochaby.
Front row: Donna Dougherty, Stephanie Stinson,
Hasina Lewis, Azadeh Malek, Mark Branca.

Sands Anderson PC announced William “Scott”
Daisley III, a healthcare
lawyer, has joined the firm
as an associate. Daisley pro- Daisley III
vides healthcare providers
proactive legal advice on regulatory and
administrative law matters and will be
based in Sands Anderson’s Williamsburg
office. Daisley counsels long-term care
providers, hospitals and hospital systems, physicians and physician groups,
and other healthcare organizations on
the regulatory and administrative law
issues that impact their businesses.
Virginia lawyer Martin
Abramson has written
The Devil’s Dictionary
of Patent Law and
Beyond, a humorous
look at patent law using
wry definitions, cartoons, and anecdotes.
Abramson has more
than 40 years of intellectual property law
experience and a love of its history, so
he combines a humorous look at patent
law with little known gems of patent
lore. Abramson was a partner in a major
intellectual property law firm in the
Washington, D.C., area for many years.
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Classified Ads
Positions Available
REAL ESTATE / GENERAL
PRACTICE ATTORNEY
(LEXINGTON)
Small, well-established law
firm in Lexington with
expertise in real estate,
estate planning, litigation,
and local government law
is seeking another attorney
to maintain and expand the
practice. All career levels
considered. Professional,
dedicated legal staff and
a prominent, historic
downtown location ensures
a smooth transition into
the community. Enjoy this
picturesque town, many
recreational opportunities,
great local schools, and
spectacular countryside.
Please call (540) 463-7119
or email Julie@mannlg.com
with your qualifications.
ASSOCIATE ATTORNEY
(GAITHERSBURG, MD)
A full-time opportunity is
currently available for an
Associate position with
Michael R. Cogan, PC
located in Gaithersburg,
Maryland. Must be licensed
in Virginia, with license
in Maryland and/or DC
a strong plus. Minimum
5 years civil litigation/
bankruptcy experience
required with commercial
real estate/landlord and
tenant work a strong plus.
Must possess excellent
writing, time-management,
and communications skills.
Competitive base salary
with fee splits for clients
originated. 401K and health
insurance. Please direct
questions, resumes, and
cover letters to Amy Rupp at
arupp@randclegal.com
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DIVISION COUNSEL
(PRINCE WILLIAM)
Prince William County
Public Schools seeks a
Division Counsel. The
successful candidate will
be able to: Represent
the Prince William
County School Board and
advise the School Board,
Division Superintendent,
Superintendent’s Staff, and
other instructional and
support staff regarding
legal issues; including,
but not limited to, School
Board authority and
duties, students’ rights
and discipline, educationrelated laws and regulations,
employment, civil rights,
real estate, contracts, local
government, procurement,
and tort law; provide
services in highly complex
legal matters, including the
rendering of opinions upon
significant legal matters;
and attend School Board
meetings and provide legal
advice in closed session,
provide legal training
to Board members on
FOIA, FERPA, COIA and
other laws, among other
legal duties. Please direct
questions to Christine R.
DiModica at DimodiCR@
pwcs.edu. EOE.
MAGISTRATE JUDGE
(DISTRICT OF COLUMBIA)
The United States District
Court for the District of
Columbia is accepting
applications for the
appointment of a new
United States Magistrate
Judge.
Open Date: September
29, 2021; Closing Date:
October 29, 2021. Area of
Consideration: Open to all
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qualified individuals. The
complete application form is
available online:
bit.ly/3yWN4zt. The
complete application
packet should be submitted as a single PDF
and emailed to: DCDml_
MagistrateJudgeApplication
2021@dcd.us.courts.gov.
LITIGATION ATTORNEY
(NORTHERN NECK OF
VIRGINIA)

Dunton, Simmons &
Dunton, LLP, located
in White Stone on the
Rappahannock River, is
in need of an experienced
litigator for civil trials.
Founded in 1931, the firm
is the largest and leading
law firm in the area. The
firm seeks to practice at the
highest standards but in a
rural setting, much favored
by people seeking natural
beauty. Martindale Hubbell
has long rated the firm as
AV, and lists the firm on its
Bar Register of Preeminent
Firms, the highest possible
rating. Please submit
resumes and indications
of interest to Ammon G.
Dunton, Jr., Managing
Partner, dunton@dsdlaw.
com.
DEPUTY CHIEF COUNSEL
(RICHMOND)
This important role will
combine skill and legal
experience with sound
business acumen and
knowledge of Virginia
Housing’s mission, goals,
and objectives to assess legal,
business, and reputational
risk and tailor legal advice
and documentation to
address that risk. Serves
on Virginia Housing’s

Leadership Team. Qualified
candidates must possess
J.D. degree, be licensed
by the Virginia State Bar,
and in good standing and
have at least 10+ years of
progressive responsible
work experience as an
attorney with relevant
duties, including experience
in complex commercial
transactions, managing
legal risks, and negotiating
complex agreements and
financial instruments. Prior
managerial experience
of attorneys and other
real estate and business
professionals required.
Hiring Range: $208,727–
$271,343. A full job
description and application
procedures may be found at
https://us60.dayforcehcm.
com/CandidatePortal/
en-US/VHDA/Posting/
View/1006.
TRIAL ATTORNEY
(RICHMOND AND
VIRGINIA BEACH)
The Joel Bieber Firm
is seeking to hire an
experienced attorney to
join its growing practice.
Personal injury, plaintiff
or defense, trial experience
is preferred. Qualified
candidate will be assigned
cases from pre-litigation
through trial. CLE and
training provided. Salary
and scheduled bonuses
commensurate with
experience. Attorneys with
at least two jury trials will
be guaranteed a 6-figure
income. Please submit your
resume to Allison Waggoner
at awaggoner@joelbieber.
com.
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Classified Ads
ASSOCIATE ATTORNEY
(NORFOLK)
Kalfus & Nachman PC,
longstanding preeminent
full-service plaintiff’s
personal injury law firm,
is seeking two Virginia
licensed attorneys with
a minimum of 2 years
personal injury experience.
Successful candidates will
join our pre-litigation
lawyers primarily focused
on case management,
client communication, and
settlement negotiation.
Candidate will provide
excellent representation
and obtain maximum
compensation for our
clients. The firm has
a friendly fast-paced,
collaborative environment.
Excellent benefits. Submit
resume to jjh@knlegal.com.
ASSISTANT COUNSEL
(GLEN ALLEN)
Virginia Housing is seeking
an assistant counsel for its
rental housing division.
This important role will be
responsible for documenting
and closing Virginia
Housing’s rental housing
(multi-family) mortgage

loans, loan servicing issues,
and general corporate legal
work. Qualified candidates
must possess a J.D.
degree from a law school
accredited by the American
Association of Law Schools,
an active membership in
good standing with the
Virginia State Bar, and 1–3
years of prior experience
in commercial real estate
transactions.
Salary range is:
$92,478–120,219. More
information and online
application may be found
at us60.dayforcehcm.com/
CandidatePortal/en-US/
VHDA/Posting/View/970.
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The Last Word

Leveraging Tech Tools to Improve Your Writing, Part 2
by Joe Fore

In my last column, we looked at editing
tools built into a piece of software you’re
probably already using: Microsoft Word.
But many other editing programs
integrate with Word—and offer much
greater functionality. These tools
automate much of the writing advice
that I try to share in this column, so I’ll
just come out and say it: you should
download and use one or more of these
programs. Indeed, to the extent that
these programs can help us produce
better writing in less time—which, of
course, benefits clients—I’d suggest that
lawyers might have an obligation to use
them.
No, these programs aren’t perfect.
No, they can’t do the writing for you—
that’s still up to you. And, yes, you’ll still
have to review the suggested edits and
make judgment calls. But these tools do
speed the editing process, and they’ll
point out things that you might have
missed or might not have considered
at all.
There are many editing programs
out there, but here are three that are
worth checking out.1
WordRake
WordRake works like Microsoft Word’s
grammar-check—one that’s laser-focused on simplifying and tightening
your language. With one click,
WordRake combs through your document, pointing out places to cut or
replace bloated phrasing. The suggested
edits show up right in the document, like
Word’s Track Changes feature—with
proposed cuts in red strikethroughs and
suggested replacements in blue. And just
like with Track Changes, you can accept
or decline the edits one at a time.
One downside: unlike other programs, WordRake doesn’t explain its
corrections; it simply shows them. Of
course, that might not be a concern for
an experienced attorney/writer just
looking to tighten their language.2
62

Grammarly
Grammarly is a heartier editing tool that
looks at multiple categories of writing
issues. In addition to flagging grammar
errors and wordy syntax, Grammarly
also looks for ways to “make your
writing more interesting”—often by
suggesting a more precise or evocative
word—and for places to “help you make
the right impression on your reader.”
You can also adjust Grammarly to meet
your writing goals; the program
modifies its suggestions based on the
level of formality and the tone you’re
looking to strike. Grammarly supports
its recommendations with short
explanations, so its edits are like mini
writing lessons. But my favorite feature
is how Grammarly “gamifies” the editing
process. In addition to the typical
readability statistics, Grammarly gives a
holistic “text score” that “represents the
quality of writing” in your document. I
won’t lie: it’s hard not to feel competitive
watching those numbers tick up higher
and higher as I edit.
I do have some minor gripes—like
the fact that suggested edits aren’t quite
as visible as WordRake’s simple, Track
Changes style. But the suggestions are
generally helpful; I especially like
Grammarly’s flagging overused words,
which I tend to miss when editing.
BriefCatch
BriefCatch—created by legal writing
expert Ross Guberman—is a souped-up
Grammarly that’s explicitly designed for
lawyers. Like Grammarly, BriefCatch
looks for a wide range of writing
issues—including “reader engagement,”
concision, flow, crispness, and clarity—
and gamifies the editing process by
giving a score (out of 100 possible
points) in each category.3 BriefCatch also
explains its edits and provides a menu of
choices when suggesting punchier
substitutes. But BriefCatch has a legal
focus. It knows legal usage and conventions, and it even checks your citations
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for Bluebooking errors.4
The main downside: BriefCatch
currently only works with the Windows
version of Word. Lawyers running Mac
operating systems can use BriefCatch,
but you’ll need to download a separate
program that lets you run Windows
software. Still, I’ve seen plenty of lawyers
raving about BriefCatch online—many
of them posting screenshots of their high
BriefCatch editing scores.q
Endnotes
1 While I’ve chosen to highlight only three editing
tools, there are many more on the market. For a
more exhaustive list, see Joe Regalia & Amy B. Levin,
Grammar, Editing, and Writing Tech Tools: The
Teaching Tool You’ve Been Looking For?, 28
Perspectives: Teaching Legal Research and
Writing 51 (2020),
https://perma.cc/AN8D-MMW5.
2 For two other reviews of WordRake by lawyers, see
Daniel Kay, Better Self-Editing through Technology,
109 Ill. B.J. (May 2021), at 21; Kathleen Dillon
Narko, AI for Legal Writing: The Bots Are Closer Than
You Think, CBA Record (July/Aug. 2020), at 40.
3 BriefCatch’s website hosts a “Hall of Fame” of
high-scoring court filings and opinions. BriefCatch
Hall of Fame, https://briefcatch.com/hall-of-fame/.
4 For another review of BriefCatch, see Narko, supra
note 2, at 40.
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School of Law. Have a comment, a question,
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Twitter (@Joe_Fore).
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