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Letters
Timely Article
Thank you for publishing the article
written by William E. Evans titled
“Practitioners Beware: Pitfalls Created by
Virginia’s New Business Records Statute”
(August 2015). The piece initially caught
my attention because I had tried a jury
in Newport News the day wherein I’d
struggled (dare I say quarreled) with the
judge over the business records exception to the rule against hearsay. However,
as I continued reading, I realized a file
on my desk was quite literally a case in
point regarding affidavits in general district court. After consulting the Rules
and Code, I tapped out an objection
within the five day period and said a
prayer of gratitude for Mr. Evans. It
never ceases to amaze me the traps that
can be hidden within the most innocuous-seeming statutory language. A careful reading of Virginia Code Section
8.01-390.3 is time well spent — as is, of
course, that of the Virginia Lawyer.
Eone Beck
Glen Allen

Questions raised by
Obergefell
I was most disappointed in the article in
the August 2015 issue, “Obergefell v.
Hodges: Seismic Shift or Business as
Usual?” I expected to read about the
practical legal consequences of the
United States Supreme Court’s decision declaring a right for same-sex couples to marry (and in fact, author
Charles E. Powers acknowledges, in footnote 23, that this was the topic originally
suggested for him). These questions are
plentiful.
For example:
• Is the decision retroactive as to same
sex couples for purposes of child custody and support, tax law, estate division/inheritance, nepotism restrictions,
etc.?
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• What becomes of the rebuttable presumption of legitimacy, Gibson v.
Gibson, 207 Va. 821, 825, 153 S.E.2d
189, 192 (1967), for intra-marital births
when the legal spouse of the biological
mother/father categorically,
biologically cannot be the mother or
father of the child?
• What will constitute consummation of
the marriage, see Hurt v. Hurt, 16 Va.
App. 792, 798, 433 S.E.2d 493, 497
(1993), for a couple that cannot engage
in marital intercourse? If sodomy now
counts for them, will it also count for
heterosexual couples? What particular
acts will suffice?
• Given the rationale of Obergefell (heavy
on talk of dignity, desire, commitment, and aspirations, light on constitutional law), what limits on eligibility
for marriage remain defensible? Is consensual bigamy/polygamy now likely to
be recognized as a constitutional right?
Does it matter if the family is already
married under the law of a foreign
nation that recognizes such unions?
What age or consanguinity limits are
likely to survive challenge? Does
it make sense to limit same-sex stepsiblings from marrying, when they cannot biologically procreate (removing
the concern about hereditary genetic
problems) and may have never lived
together (removing the concern about
incest in the home)? If not, will equal
protection arguments open the door
for opposite-sex step-siblings to marry
as well?
Obergefell does not purport to
answer these questions, but Virginia
practitioners will need to confront them
sooner or later. It will only be “business
as usual” for those attorneys who do not
encounter scenarios like these.
Walter Weber
Alexandria
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President’s Message
by Edward L. Weiner

Blindspot: Hidden Biases of Good People

THIS PAST SPRING I borrowed my
daughter’s car while mine was in the
shop. “It drives really well, Dad,” my
daughter said proudly, “and it doesn’t
have that blind spot that yours does.”
“Blind spot?” I thought. “Sure,
most cars have blind spots, but I
never really noticed any in mine.”
Sure enough, the next day when I got
my car back I saw that she was right.
The back corners have blind spots,
particularly for someone her height.
Perhaps I had become so accustomed
to them that I didn’t even notice them
anymore.
While I have considered myself a
good driver, something changed. It
was subtle; maybe I started to check
the side mirror for just an instant
longer. No big deal, but knowing that
the blind spots were there has made a
difference in the way that I drive. An
improvement, I think ... I know.
Shortly thereafter, I would learn
about an even more important blind
spot — my own.
At the Virginia State Bar Annual
Meeting in Virginia Beach in June,
the Diversity Conference sponsored
Blindspot: Hidden Biases of Good
People. The session was led by psychologist Dr. Mahzarin Banaji, one of the
principal authors of the book and an
acknowledged pioneer in the study of
implicit bias, and Professor James E.
Moliterno, a professor of law at
Washington and Lee University who
focuses on legal ethics, professionalism,
and legal education reform.
In introducing the three-hour session to a standing room only audience,
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Virginia Supreme Court Justice Cleo
Powell, a member of the Diversity
Conference Board, said, “Today we will
explore a fascinating subject matter —
looking into our hidden biases and
how they affect our interactions with
others, how they affect our ethics and
professionalism as legal professionals,
and most importantly, once we recognize them, how we overcome them.”
In Blindspot, the authors explore
hidden biases that we all “carry from a
lifetime of experiences with social
groups — age, gender, race, ethnicity,
religion, social class, sexuality, disability
status, or nationality.” Banaji argues
that a fundamental property of human
beings is a “preparedness to favor the
familiar.”
“Blindspot” is a metaphor to capture that portion of the mind that
houses hidden biases. The authors use
it to examine the extent to which
social groups — without our awareness
or conscious control — shape our likes
and dislikes as well as our judgments
about people’s character, abilities, and
potential.
The title’s “Good People” are the
many who strive to align their behavior
with their good intentions. The aim of
Blindspot, and the associated Implicit
Association Test, is to explain the science in plain enough language to allow
well-intentioned people to better
achieve that alignment. As the authors
say in the introduction, “Venturing into
this book is an invitation to understand our own minds.”
Dr. Elizabeth Loftus, past president
of the Association for Psychological

Science and noted author of Eyewitness
Testimony, describes the important
message of the book: “Mental processes
that we are not aware of can, in fact,
affect what we think and what we do.
Blindspot is one of the most illuminating books ever written on this topic.”
During the session, Justice Powell
said, “This book is a must read for
every judge, prosecutor, law enforcement officer, lawyer and all other ‘good
people’ who want to know... ‘Do I have
a Blind Spot?’”
Reading this book, taking the
Implicit Association Test, and attending this remarkable session at the
Annual Meeting have been at the same
time scary and incredibly enlightening
for me.
The book review in the Washington
Post said, “While we may not have
much power to eradicate our own
prejudices, we can counteract them.
The first step is to turn a hidden bias
into a visible one.”
Hmmm ... Sort of like me and
my car.
Further information and copies
of Blindspot: Hidden Biases of Good
People are available at www
.spottheblindspot.com.
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Executive Director’s Message
by Karen A. Gould

Future of Law Practice Study

VSB PRESIDENT ED WEINER did
an excellent job in his August 2015 column of sounding the alarm on perils
facing the legal profession, largely
because of technological change.1
Other articles in that edition of
Virginia Lawyer dealt with social media
and the practice of law by Kellam
Parks,2 “An Interview with Jack W. “JB”
Burtch — A Look at Forty Years of Law
and Technology”3 by Neil Talegonkar,
and the benefits and risks of legal
research technologies by Roger
Skalbeck,4 among other technology
articles. My point is that lawyers should
understand and appreciate the significance to which the legal community is
impacted by technology and incorporate technology into their practices. A
clear sign of this necessity is the proposed legal ethics rule change on technological competence pending before
the Supreme Court of Virginia.5
The VSB Future of Law Practice
Study Committee met on September 3
to determine the direction of its focus
for FY2016. Alternative business structures for law firms had been the committee’s focus the first year, but it has
decided to widen its focus to look at
other ways legal services are being
delivered.
Former VSB president Sharon
Nelson and her partner and husband
John Simek gave the committee a
speedy historical perspective on issues
facing the profession since the economic collapse of 2008: law firm layoffs, suspension of partner draws,
mergers, drops in revenue, and the dramatic decline in the number of lawyers
practicing law. In April 2014, a blog
reported that there were 44,000 law
school graduates but only 21,000 legal
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jobs. The new reality, Sharon Nelson
maintains, is that the “new normal” is
lawyers are losing work to non-lawyers,
legal services have become a commodity, and virtual lawyers are encroaching
on the traditional business areas of the
solo and small firm lawyers. Clients are
refusing to pay for first- and secondyear associates on the basis that they
don’t want to pay to educate them on
how to practice law. Meanwhile,
income for the solo lawyer has dropped
substantially.
No one can argue that technological changes in the practice of law have
been advancing like Genghis Khan and
the Mongols, a tide that cannot be
turned. Legalzoom©, Avvo© and
RocketLawyer© offer legal services
through different platforms direct to
consumers. To learn more about these
services, please refer to their websites:
legalzoom.com, avvo.com, and
rocketlawyer.com.
This three-paragraph description
of what was discussed during the
Future of Law Practice Study

Committee meeting only grazes the
surface of some of the topics. Suffice it
to say that the committee has a lot on
its agenda. Whether any specific recommendations will ensue from its
studies is uncertain. Instead, it may be
a year of revelations and intense introspection. As a state regulatory authority, it is certain the Virginia State Bar
must stay mindful that its job is to protect the public.
Endnotes:
1
http://www.vsb.org/docs
/valawyermagazine/vl0815
-president.pdf.
2
http://www.vsb.org/docs
/valawyermagazine/vl0815
-antisocial.pdf.
3
http://www.vsb.org/docs
/valawyermagazine/vl0815-burtch.pdf.
4
http://www.vsb.org/docs
/valawyermagazine/vl0815
-libraries.pdf.
5
http://www.vsb.org/pro-guidelines
/index.php/rule_changes/item
/amendments-rules-1_1-1_6-112514.

VSB TECHSHOW
April 25, 2016
Greater Richmond Convention Center
Faculty members will include nationally-known
veteran ABA TECHSHOW speakers who will
offer a full day of legal technology CLE.
Registration Fee: $100 per person (includes full
day of CLE, Wi-Fi, lunch, and coffee breaks)
Registration will open on December 1, 2015.
The registration form and agenda will be
posted at www.vsb.org/site/events/item/
vsb_techshow_0416.
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C A L L F O R N O M I N AT I O N S

HARRY L. CARRICO PROFESSIONALISM AWARD
VSB Section on Criminal Law

The Harry L. Carrico Professionalism Award was established in
1991 by the Section on Criminal Law of the Virginia State Bar to
recognize an individual (judge, defense attorney, prosecutor, clerk,
or other citizen) who has made a singular and unique contribution to the improvement of the criminal justice system in the
Commonwealth of Virginia.
The award is made in memory of the Honorable Harry L.
Carrico, former Chief Justice of the Supreme Court of Virginia,
who exemplified the highest ideals and aspirations of professionalism in the administration of justice in Virginia. Chief Justice
Carrico was the first recipient of the award, which was instituted
at the 22nd Annual Criminal Law Seminar in February 1992.
Although the award will only be made from time to time at the
discretion of the Board of Governors of the Criminal Law Section,
the Board will invite nominations annually. Nominations will be
reviewed by a selection committee consisting of former chairs of the
section and Chief Justice Carrico.

Prior Recipients
The Honorable Harry L. Carrico
James C. Roberts, Esquire
Oliver W. Hill, Esquire
Hon. Robert F. Horan
Reno S. Harp III, Esquire
Hon. Richard H. Poff
Hon. Dennis W. Dohnal
Hon. Paul F. Sheridan
Hon. Donald H. Kent
Craig S. Cooley, Esquire
Prof. Robert E. Shepherd

1992
1993
1995
1996
1997
1998
1999
2000
2001
2002
2003

Richard Brydges, Esquire

2004

Overton P. Pollard, Esquire

2005

Hon. Paul B. Ebert

2006

Rodney G. Leffler

2007

Prof. Ronald J. Bacigal

2008

Hon. Jere M.H. Willis Jr.

2010

Melinda Douglas

2012

Claire G. Cardwell

2013

Gerald T. Zerkin

2014

Hon. Jerrauld C. Jones

2015

Criteria
The award will recognize an individual who meets the following
criteria:

◆ Demonstrates a deep commitment and dedication to the highest
ideals of professionalism in the practice of law and the administration of justice in the Commonwealth of Virginia;

◆ Has made a singular and unique contribution to the improvement
of the criminal justice system in Virginia, emphasizing professionalism as the basic tenet in the administration of justice;

◆ Represents dedication to excellence in the profession and “performs with competence and ability and conducts himself/herself
with unquestionable integrity, with consummate fairness and courtesy, and with an abiding sense of responsibility.” (Remarks of Chief
Justice Carrico, December 1990, Course on Professionalism.)

Submission of Nomination
Please submit your nomination on the form below, describing specifically the manner in which your nominee meets the criteria established
for the award. If you prefer, nominations may be made by letter.
Nominations should be addressed to Andrea L. Moseley, Esq.,
Chair, Criminal Law Section, and mailed to the Virginia State Bar
Office: 1111 East Main Street, Suite 700, Richmond, VA 232190026. Nominations must be received no later than December 7,
2015. Please be sure to include your name and the full name,
address, and phone number of the nominee.
If you have questions about the nomination process, please call
Elizabeth L. Keller, Assistant Executive Director for Bar Services,
Virginia State Bar, at (804) 775-0516.

HARRY L. CARRICO PROFESSIONALISM AWARD
N O M I N AT I O N F O R M
Please complete this form and return it to the Virginia State Bar, 1111 East Main Street, Suite 700, Richmond, VA 232190026. Nominations must be received no later than December 7, 2015.
Name of Nominee: __________________________________________________________________________________
Profession: _________________________________________________________________________________________
Employer/Firm/Affiliation: ____________________________________________________________________________
Address of Nominee: _________________________________________________________________________________
__________________________________________________________________________________________________
__________________________________________________________________________________________________
City _____________________________________

State _____________

Zip ____________________________

Name of person making nomination ______________________________________________

Telephone ____________________

(Please print)

E-mail _______________________________________

Signature _____________________________________________________

(Please attach an additional sheet explaining how the nominee meets the criteria for the Harry L. Carrico Professionalism Award.)

Petitioning for Further Review after
Losing a Federal Appeal
by Tillman J. Breckenridge

The last thing anyone wants to think
about in the midst of litigation is losing
an appeal. But it is important to be prepared, because when an opinion comes
down, a short clock starts ticking, and
you will need to decide quickly whether
to move up or move on. As an appellate
litigator with a healthy chunk of my practice devoted to Supreme Court work,
clients often approach me after they have
already lost in a court of appeals. They
often want to know whether it is worth it
to go forward with a petition for rehearing en banc or a petition for certiorari in
the Supreme Court. This article will discuss when to file either petition and how
to evaluate whether it is worth the cost.
www.vsb.org

The first rule of evaluating whether to go forward
with a petition for rehearing en banc or a petition
for certiorari is to start with the assumption that
either petition would be a waste of time and
money. It is usually too late to salvage a case once
the court of appeals has ruled. The Supreme
Court grants certiorari in about 1 percent of the
cases brought before it. Take out the in forma
pauperis petitions — which leaves the “paid”
cases — and the number only goes up to 4 percent.
In most circuits, it is just as tough to get a petition
for rehearing en banc granted. That does not
mean that giving a serious look at options for
moving forward is a bad idea. But you must
approach the question with caution in order to
pursue your client’s interests wisely.
Elements of a Petition for Rehearing that Has an
Appreciable Chance at Success
When filing a petition for rehearing, you will
almost always petition for both a panel rehearing
and rehearing en banc. Most circuits automatiGENERAL INTEREST FEATURES | Vol. 64 | October 2015 | VIRGINIA LAWYER
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cally consider any petition for rehearing en banc
as a petition for panel rehearing, and there is
generally no harm in asking for both. Panel
rehearing is particularly appropriate when the
opinion turned on the panel’s mistake regarding
an undisputed or indisputable fact.
The Federal Rules of Appellate Procedure
(FRAP) require a petitioner for a panel rehearing
to “state with particularity each point of law or
fact that the petitioner believes the court has
overlooked or misapprehended.” FRAP 40(a)(2).
On its face, that is a very tough standard to meet.
And it demands an ability to articulate a critical
fact or legal ruling that the panel obviously
missed. It is exceedingly rare to see a panel reverse
itself based on a legal error. For that reason, any
purported mistake of law should include a
request for rehearing en banc as well.
En banc rehearings are also very rare. Indeed,
the rules include express discouragement against
filing a petition. En banc hearings are “not favored
and ordinarily will not be granted.” FRAP 35(a).
They will only be granted under one of two
circumstances. Rehearing en banc is appropriate
when (1) there is a split within the circuit on a
legal issue, or (2) “the proceeding involves a question of exceptional importance.” FRAP 35(a).
Viewing those two standards in the abstract, it
would seem that the latter is the more effective
ground on which to base a petition. But courts
of appeals decide questions of exceptional
importance all the time. Almost all appeals are
exceptionally important to the parties. Otherwise,
they would not spend the time or money.
The strongest petition for rehearing en banc
exposes a conflict between holdings within the
circuit. Identifying an intra-circuit split allows
the petitioner to appeal to the judges’ base
senses of judicial efficiency and fairness of the
process. Thus, the first question you have to ask
yourself when considering filing a petition for
rehearing en banc is whether there is an intracircuit conflict.
One common mistake of counsel is to
believe, and argue, that en banc rehearing is
needed because the panel’s decision conflicts with
the decisions of other circuits or state courts of
last resort. While this may be a persuasive fact to
mention in the petition to establish that there are
judges who support your position, and it may be
helpful to establish the importance of an issue (as
noted in FRAP 35), it is not by itself a ground for
a petition for rehearing. Judges will generally disregard a petition that overemphasizes other circuits’ decisions. While appellate courts should
generally avoid creating circuit splits, it is not the
14
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court of appeals’ job to correct circuit splits. That
is the role of the Supreme Court.
If there is an intra-circuit conflict, the next
question you must ask yourself and counsel is
how simple the conflict is to grasp. A petition for
rehearing en banc starts with a short statement,
usually only a paragraph or two, stating the reason that rehearing is necessary. FRAP 35(b)(1).
You must be able to grab a judge’s attention with
just that statement. After that, counsel has less
than fifteen pages to fully explain the facts of the
case, the intra-circuit conflict, and the issue’s
importance. Thus, you must write the petition in
a way that the panel’s error, or the conflict at least,
smacks the judge in the face. That often is not a
challenge if there is a conflict on an intuitive issue
that appellate judges see all the time — such as the
proper standard of review or a pleading standard.
But when it is a complex issue, like a narrow area
of securities law that requires understanding
several different financial products, you must be
especially careful to break the complex issue
down into simple terms.
Finally, you should consider the importance
of the case to the court and the public. Even in
cases involving an intra-circuit conflict, you must
impress upon the court the importance of the
issue that was incorrectly decided. You must
explain to the court why the panel’s error will not
only damage your client, but thousands of other
similarly-situated parties, lead to strained dockets
and confused trial judges, or have a deleterious
effect on the public. Circuit judges will rarely be
concerned if the purported error that creates an
intra-circuit conflict really only affects your client,
will not be a recurring problem, and will not have
any secondary effects on the public.
Despite its apparent equal footing in FRAP
35, the “exceptional importance” basis for granting a petition for rehearing en banc is somewhat
illusory when it is not paired with an intra-circuit
conflict. Courts rarely grant a petition for rehearing en banc on that ground alone. The hurdle is
incredibly high to obtain rehearing based on the
issue being of “exceptional importance.” Unless
there is a dissent or special concurrence from the
original panel stating that existing precedent
should be overturned, filing a petition for rehearing en banc based solely on the “exceptional
importance” ground is almost never an effective
use of your company’s funds.
Elements of a Petition for a Writ Of Certiorari
that Has an Appreciable Chance at Success
Like a petition for rehearing, an ideal certiorari
petition establishes that there are conflicting
www.vsb.org
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opinions on the same legal issue and that the
issue is of exceptional importance. Supreme
Court Rule 10 sets out the “character of the reasons the Court considers” in exercising its discretion to grant a certiorari petition. The three
criteria it gives are (1) a circuit court has decided
an important case that conflicts with another circuit or a state court of last resort, or it has done
something so outside its powers that it requires
application of the Supreme Court’s supervisory
role; (2) “a state court of last resort has decided
an important federal question in a way that conflicts with . . . another state court of last resort or”
a circuit court; and (3) a state court or a circuit
court has decided an important federal question
that has not been addressed by the Supreme
Court or in a way that conflicts with Supreme
Court precedent. Those are pretty ambiguous
standards, but the rule of thumb is that if you do
not have a conflict among the courts, then filing a
certiorari petition is usually not advisable.
There are, of course, exceptions to the need
for a circuit split. Occasionally, a circuit split is
impossible or so highly unlikely that requiring a
circuit split would make the lower court’s decision
effectively unreviewable. Also, there are some
cases that simply strike the Court as being important enough to warrant immediate review.
One final consideration to determine the
strength of your potential certiorari petition is
whether it will attract amicus support. A petition
amicus emphasizes a case’s importance. If an
industry organization or a group of states file a
brief saying the question presented is important
to an entire segment of the country or the economy, your petition is more likely to get noticed.
Whether to File a Meritorious Petition
Once you have determined that you have a legal
issue that would support a petition with an
appreciable chance at success, you have to weigh
the chance of success against the cost. It makes no
sense to spend thousands of dollars on a petition
for rehearing en banc if the case is not worth the
money you will have to spend to brief and argue
after the petition is granted.
You must also evaluate the strength of the
case on the merits, the inclinations of the court
you are addressing, and how the appeal was prosecuted. The first issue is likelihood of success
when the case is reheard en banc or on the merits
of the case in the Supreme Court. You must take
an objective look at the legal issue presented, the
facts of the case, and the reasonableness of your
position. You must also consider the inclinations
of the court. If it is a court that consistently rules
www.vsb.org

against your side on similar legal issues, then it
may not be worth the risk and money to file the
petition and subsequent briefs. Additionally, you
have to consider the costs associated with further
entrenching bad law if you lose on the merits. If
you represent a national organization, you have
to consider how much damage will occur if you
lose an issue in the Supreme Court and suddenly
a legal rule that had hurt your client in just one
part of the country now hurts everywhere else.
Because losing on the merits can cost far
more than simply the money spent on briefing
and argument, it is important to consider how
good of a record and set of arguments you have
developed as well. You must make sure that you
have already raised the issue you want the court
to address because a waiver argument can inflict
serious damage on a petition, even if the waiver
argument is ultimately unsuccessful. If an argument is even potentially waived, that weighs
against moving forward.
Finally, you should consider the elements
that may make a petition unworthy even if you
win on the merits. For instance, a public figure
or company must consider the potential loss of
goodwill associated with having its name
attached to an unpopular Supreme Court decision. Additionally, a petitioner must weigh the
time it takes to work through the whole process.
There will be cases where, despite failing all
of the tests mentioned above, the cost of quitting
is too great. And there will be many, many cases
that pass all of the tests and still the petition is not
granted. But if you start with the presumption
that the petition is not worth filing, and then
evaluate the petition’s chance of success and
weigh that against the costs correctly, you can go
forward more confidently or save your client a lot
of headaches.

Tillman J. Breckenridge is a partner at Bailey &
Glasser where he concentrates his practice on appellate
litigation at all levels, serving the needs of all the firm’s
clients. He has represented individuals, companies,
organizations, and foreign, state, and local governments before the United States Supreme Court and the
US Courts of Appeals for the Second, Third, Fourth,
Fifth, Sixth, Seventh, Eighth, Ninth, Eleventh, District
of Columbia, and Federal Circuits as well as many state
appellate courts. Additionally, he is an adjunct professor of law at the William & Mary School of Law, where
he directs the Appellate and Supreme Court Clinic.
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VACA Launches Innovative Best Practices Program
with Law School
by Deirdre Norman

In what may be the first collaboration of its kind in the country,
the Virginia Association of Commonwealth’s Attorneys (VACA)
has joined with the University of Richmond School of Law to
create a learning experience for third-year law students focused
on the research and analysis of best practices issues in the commonwealth and across the country.
The Prosecution Project, as the partnership is called, begins
in the spring semester of 2016, and is spearheaded by VACA’s
Committee on Justice and Professionalism and Professor John
G. Douglass of the law school.
The Committee on Justice and Professionalism is cochaired by two commonwealth’s attorneys, Denise Lunsford,
of Albemarle County, and Theo Stamos, of Arlington/Falls
Church. For this initial program, the committee has outlined
four major areas of best practice interest: special prosecution,
drug prosecution strategies, use of police-worn cameras, and
conviction integrity units.
According to Lunsford, “Unlike some third-year programs
aimed at giving students practical courtroom experience, this
project is specifically focused on best practices for prosecutors,
and the research and analysis of what is going on across the
commonwealth and in other states. Because no one has implemented this type of program for students, other states will be
looking to us to see what comes out of this endeavor.”
Lunsford believes that the public is often unaware of the
many different factors that go into developing best practices —
factors that include the differing policies of elected officials, the
varying sizes of police forces and prosecutors’ offices, and the
types of crime most prevalent in particular communities.
“There is a misconception that we as prosecutors are only
focused on conviction rates,” says Lunsford. “But we care about
the system, the individuals involved in the system, and getting it
right. Students will see first-hand the issues we face and the
responsibilities we carry.”
According to Douglass, “I’ve always applauded the efforts
of the Committee on Justice and Professionalism, and I had an
opportunity to develop a course for third-year students that
will allow them to learn best practices directly from the members of the committee — experienced prosecutors like Denise
and Theo, and (Commonwealth’s Attorney) Mike Herring here
in Richmond.
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“My hope is that the students take away not only the value
of these attorneys’ knowledge, but the integrity of the process.
The students will contribute their research and analysis and
writing skills, and both sides will be extremely beneficial to
each other.”
Douglass adds, “These four areas of best practice are
broad, but they are good starting points for our students.
Obviously, we will not resolve any of these issues in a semester, but hopefully we are beginning a program here that
builds on itself over time.”
The initial class will include only eight students, each of
whom have expressed an interest in careers as prosecutors,
and some of whom have already had externships in prosecutors’ offices.
Says Lunsford, “We will focus on best practices as they
affect what we need to know as prosecutors, and analyze what
is going on in the rest of the country and what is being written
about in law review articles on issues ranging from discovery
to internal affairs investigations.”
Lunsford points out that each jurisdiction is unique —
whereas Albemarle County has an open file policy on discovery,
others do not. According to both Lunsford and Douglass, this
project will allow the students to research and learn about the
myriad factors affecting different prosecutorial jurisdictions,
including body camera footage, internal affairs files, and
wrongful conviction units, which may be far more easily
implemented in large jurisdictions than in smaller ones.
“We try to make the best decisions for our community,”
Lunsford says. “And these students, whether they ultimately
decide to practice as prosecutors or defense attorneys, will
benefit from helping us explore these best practice processes
and understanding why one jurisdiction may settle on a policy or practice that is different from that in a neighboring
jurisdiction.”
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Gateway Plaza: A Clean, Well-Lighted Place
McGuireWoods, which boasts more than 1,000
lawyers in twenty-one offices, has moved its
Richmond office across Ninth Street to the new
Gateway Plaza office tower at 800 E. Canal Street.
The firm occupies 212,000 square feet on eight
floors of the eighteen story building, which cost
$120 million.
Robert J. Couture, the firm’s executive director, said McGuireWoods decided to build to suit
its needs rather than try to accommodate itself to
an existing space. “We put our efforts and money
into the space our clients use,” he said. The firm
also decided to stay in Richmond, because of “our
commitment to the city and our reputation.”
It would have been easier, he said, to move
into an existing building somewhere, but instead
the firm decided to design and build from the
inside out, to fit the building to the employees
and customers.
The office space includes 25,000 square feet
for meetings on the 18th floor; a 360-degree view
of the city and the James River; parking in the
building, which is also available to the public;
multiple high-definition screens and teleconferencing rooms with links worldwide; and meetingroom cameras that track speakers. It also has
moot court rooms with multiple closed-circuit
audio video feeds that allow real-time trial prep
worldwide.
High-tech accoutrements abound. Each of
the attorney offices — they are all the same
12'x15' — has its own docking station connected
to an internal, private, cloud. Couture said the
firm started working on its computer system in
2007. The new space has multi-screen teleconferencing in many meeting rooms that allow for different configurations that might include several
simultaneous smaller live videos or one large
shot. Microphones in conference rooms filter out
ambient noise, such as rustling paper and shuffling seats. Video cameras automatically focus on
who is speaking at a conference, or if multiple
people are talking at the same time, back off to
show the entire room.
The office also includes lower-tech amenities
— a large lunch room, multiple coffee-break areas,
small seating areas to take breaks or meet with
colleagues, and even small private meeting rooms
with erasable walls that can been written on.
Gateway Plaza, for all the bells and whistles,
is most apparently the definition of a clean, wellwww.vsb.org

lighted place. Its floor-to-ceiling
windows flood the open floors
with natural light and provide
what are surely some of the finest
views of the city and the nearby
river.
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Tell Us Your Favorite Law Story
Every lawyer has a story set aside for gatherings of friends or relatives. It’s a special tale
about a legal battle won, or lost. Or about an amusing encounter with a judge. Or a
story with a surprising twist. Maybe it’s a story that will bring a knowing smile, or
shake of the head, from a colleague.
Pick your best Law Story, your incredible adventure, your unusual courtroom or
even boardroom escapade, and send it to us. Keep them short — about
400 words or less — and send them in.
E-mail your stories to us at hickey@vsb.org.

My Little Miracle
by Mary E. Harkins

In early 2008, I met a lawyer named John
who practiced in Prince William County.
He is now retired. We had the kind of
relationship where we would run into
each other now and then in court, and
exchange niceties, but I really knew
nothing about him.
Later that same year, my husband
and I received the incredible news that
we were going to be adopting a baby
who was due at the end of March in
Beaver, Utah. I immediately started to
clear my schedule for late March. Life is
what happens while you’re busy planning, so, of course, our adoption lawyer
called on February 27 to advise me that
the baby was being delivered. I had a
hearing in Prince William County later
that week that I could not reschedule. I
looked in my wallet and noticed John’s
business card, so I called him to ask if he
would cover that hearing for me. Even
though I hardly knew him, John said
that he would be delighted to help me,
given my circumstances. I had one more
thing off my plate so I could get on a
plane to meet my baby.
About a week after we returned to
Virginia with our baby, I called John. He
told me something that makes me tearup every time I tell the story.
18

VIRGINIA LAWYER | October 2015 | Vol. 64

John told me that when I called him
on February 27, he was crying so much
that he could hardly speak; the day
would have been the birthday of his son,
Jeremy. John and his wife had adopted
Jeremy when he was an infant. When
Jeremy was 19 years old, he was killed in
a single car accident driving to the airport from a ski trip in Beaver, Utah.
My heart stopped.
John went on to say that when I
called him, he could feel Jeremy’s arms
around him, and he could hear Jeremy
whispering, “Daddy, help this lady. I will
be with her and her baby is going to be
fine.”
Of course, I started to cry so hard
that I could barely talk. Of all the dozens
and dozens of attorneys I could have
called, I chose John – a person I hardly
knew. Beaver, Utah, is such a remote
place that there was not even an OB/Gyn
to deliver our baby. There were only two
general practitioners in the whole
county.
I could not help but feel there was a
higher power involved, that Jeremy was
actually present, and that Jeremy is my
son’s Guardian Angel. My son was born
with the cord wrapped around his neck,
not once, but twice. His birthmother had
heavily consumed alcohol throughout
the pregnancy. All odds were against him
being a healthy baby, but he is my little

miracle who has Guardian Angel Jeremy
watching over him.
Mary E. Harkins has a general practice with the
Framme Law Firm. She and her husband adopted
three more children after this adoption. Their family of six resides in Loudoun County, where her
“little miracle” will start first grade this year.

Support
by Carmen J. Gentile

Back in 1983 when I was admitted to the
bar I was, obviously, very inexperienced
and was searching for ways to gain experience. I placed myself on the courtappointed list to receive assignments to
represent indigent clients. I thought this
would be an excellent opportunity to
gain courtroom skills. Plus, I would be
paid a fairly decent hourly fee, which
would sustain me while developing a
clientele and help pay the rent and electricity bill for the office.
After an extended period learning to
defend misdemeanor and other less
offensive matters in the various town
courts, the time had arrived to take on
my first court-appointed felony matter.
My first felony assignment was a very
young woman accused of grand theft. I
had to learn all about indictments and
the law surrounding them since indictments were unique to felony and other
serious charges but not to misdemeanor
and smaller offenses.
www.vsb.org
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The woman I was defending was
always surrounded by a very supportive
family of father, mother, and other relatives. This type of family support of a
criminally accused was foreign to me.
My experience up to then had been to
deal with angry or incorrigible clients
who had to go it alone without a supportive family. Whenever I appeared in
court with this young woman, she was
very quiet, polite, and respectful toward
me. Her entire entourage acted similarly.
I would hear comments such as, “Good
morning, Mr. Gentile. How are you
doing today?” But most remarkably I
would hear at every court appearance,
“We have great confidence in you, Mr.
Gentile. Our daughter is innocent and
we pray for you every day so that you
may be guided by the Lord to bring her
justice.” The effect on me, a young inexperienced attorney handling his first
felony, was to make me somewhat
uncomfortable and anxious, since I now
felt required to not only do my best but
to succeed.

Inspired by the support of this family, I began to diligently research and
draft a dismissal motion on any grounds
I could muster. I could not find anything
solid to argue but I was determined. I
put together the best dismissal motion I
could but I was insecure in my belief
that it would succeed. My worst fear was
the possible disappointment of her family, who had placed so much confidence
in me and who given me so much
encouragement.
The judge had a reputation of being
prosecutor-oriented and very hardnosed
so my hope of success waned even more.
The confidential law clerk of the judge,
however, was always very reasonable. He
would always review submissions before
they went before the judge, as he did
with my motion. He made a point of
calling me in, sat me down and said,
“Carm, interestingly when reviewing this
I counted the days this matter has been
pending and I see the district attorney
may have exceeded speedy trial guidelines.” This was an issue I missed due to

“Not in Good Standing” Search Available at VSB.org
The Virginia State Bar offers the ability to search active Virginia lawyers’ names
to see if they are not eligible to practice because their licenses are suspended or
revoked using the online Attorney Records Search at http://www.vsb.org
/attorney/attSearch.asp.
The “Attorneys Not in Good Standing” search function was designed in
conjunction with the VSB’s permanent bar cards.
Lawyers are put on not-in-good-standing (NGS) status for administrative
reasons — such as not paying dues or fulfilling continuing legal education
requirements — and when their licenses are suspended or revoked for violating
professional rules.
The NGS search can be used by the public with other attorney records
searches — “Disciplined Attorneys” and “Attorneys without Malpractice
Insurance” — to check on the status and disciplinary history of a lawyer.

my inexperience. He also was kind
enough to refrain from stating that the
arguments in my motions had little
merit. He continued, “I’m going to recommend to the judge that this indictment be dismissed on speedy trial
grounds.” The indictment was dismissed.
When I broke the good news to the family I felt that they all actually had anticipated the favorable outcome. Her dad
just smiled and said softly, “Mr. Gentile,
we all prayed every day for you and
knew the Lord would allow the truth to
prevail.”
Was it divine intervention? A fair
and wise law clerk? Pure serendipity? I’ll
let all of you decide.
Carmen J. Gentile is a 1973 graduate of Canisius
College, Buffalo, New York. He received his law
degree from George Mason University School of
Law in 1980. He is an associate member of the
Virginia State Bar.

Have You Moved?
To check or change your address of
record with the Virginia State Bar, go
to the VSB Member Login at
https://member.vsb.org/vsbportal/.
Go to “Membership Information,”
where your current address of record is
listed. To change, go to “Edit Official
Address of Record,” click the appropriate box, then click “next.” You can type
your new address, phone numbers, and
email address on the form.
Contact the VSB Membership
Department (membership@vsb.org or
(804) 775-0530) with questions.
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CALL FOR NOMINATIONS
William R. Rakes Leadership in Education Award
The Section on the Education of Lawyers in Virginia
Virginia State Bar
The Section on the Education of Lawyers in Virginia has established an award to honor William R. Rakes, of Gentry Locke,
for his longstanding and dedicated efforts in the field of legal education, both in Virginia and nationally. The inaugural
award was presented to Mr. Rakes in conjunction with the 20th Anniversary Conclave on the Education of Lawyers in
Virginia sponsored by the Virginia State Bar’s Section on the Education of Lawyers in April 2012.
2015 Recipient — Hon. B. Waugh Crigler
2014 Recipient — Hon. Elizabeth B. Lacy
2013 Recipient — W. Taylor Reveley III
2012 Inaugural Recipient — William R. Rakes
Criteria
This award recognizes an individual from the bench, the practicing bar, or the academy who has:
(1) demonstrated exceptional leadership and vision in developing and implementing innovative concepts to improve
and enhance the state of legal education, and in enhancing relationships and professionalism among members of the academy, the bench, and the bar within the legal profession in Virginia.
(2) made a significant contribution (a) to improving the state of legal education in Virginia, both in law school and
throughout a lawyer’s career; and (b) to enhancing communication, cooperation, and meaningful collaboration among the
three constituencies of the legal profession.
Nomination Process
Nominations will be invited annually by the board of governors of the Section on the Education of Lawyers, although the
award may only be made from time to time at the discretion of the selection committee appointed by the section’s board of
governors. The selection committee will include five members: at least three members of the Section on the Education of
Lawyers, with one each from the bench, the practicing bar, and the academy, including the chair of the section; and at least
one former award winner.
When a nominee is selected, the award will be presented at a special event to include a reception for the honoree and
his/her family, friends and colleagues; past award recipients; and special guests. The law firm of Gentry Locke has agreed to
underwrite the award and the special event to honor award recipients on an ongoing basis. Please submit the nomination
form below, together with a letter describing specifically the manner in which your nominee meets the criteria established
for the award. Nominations should be addressed to Professor James E. Moliterno, chair, Section on the Education of
Lawyers, and submitted with your nomination letter to the Virginia State Bar: 1111 East Main Street, Suite 700, Richmond,
VA 23219-0026. Nominations must be received no later than December 7, 2015.
For questions about the nomination process, please contact Elizabeth L. Keller, assistant executive director for bar
services: keller@vsb.org (804) 775-0516.
WILLIAM R. RAKES LEADERSHIP IN EDUCATION AWARD
NOMINATION FORM
Please complete this form and return it with your nomination letter to the Virginia State Bar: 1111 East Main Street, Suite
700, Richmond, VA 23219-0026. Nominations must be received no later than December 7, 2015.
Name of Nominee: ______________________________________________________________________________________________
Profession: ____________________________________________________________________________________________________
Employer/Affiliation (Law Firm, Law School, Court): ___________________________________________________________________
Address of Nominee: ____________________________________________________________________________________________
City: ______________________________________________ State: _________________ Zip: ________________________________
Name of Nominator: _________________________________________ Telephone: _________________________________________
Email: ________________________________________ Signature: _______________________________________________________

Tax Law
by David S. Lionberger

“Taxes are what we pay for a civilized society” comes from a 1927 dissenting opinion by Justice
Oliver Wendell Holmes Jr. in Compañía General de Tabacos de Filipinas v. Collector of Internal
Revenue. The quote is inscribed above the entrance to the IRS headquarters in Washington, DC.

The Taxation Section of the Virginia State Bar is honored to
contribute to this month’s Virginia Lawyer, and I am pleased to
introduce the articles that discuss a variety of issues revolving
around tax law.
“Affordable Care Act and the IRS: Implementation and
Now Enforcement,” by Nancy Porcari Rossner and Timothy L.
Jacobs, discusses the tax implications of the Affordable Care
Act from the perspective of the Community Tax Law Project.
“Be Aware of Differing Worker Classification Tests Applied
by DOL and IRS,” by Joshua D. Kelly and me, focuses on the
increased attention paid to worker classification issues by the
Department of Labor and Internal Revenue Service and the
differences between the tests and standards the agencies apply
in classifying workers as employees or independent contractors.
“Everything Old Is New Again: The Virginia Department
of Taxation’s Scheme to Ignore the Limits of Collection,” by
Guy C. Crowgey, Robert H. Johnson, and Brockenbrough A.
Lamb, is an engaging piece advocating against the Virginia
Department of Taxation’s interpretation that Section 58.11802.1 of the Code of Virginia permits the department to
www.vsb.org

maintain collection activity in perpetuity until the debt is collected or discharged.
“Recent Supreme Court of Virginia Decisions Demonstrate
the Urgent Need for New Tax Regulations,” by Craig D. Bell
and J. Christian Tennant, discusses the recent Virginia Supreme
Court case of The Neilsen Company LLC v. County Board of
Arlington County and the proper methodology for determining
gross receipts that are subject to local business, license, and professional license taxes.
“Here Be Dragons — and Opportunities: The Unchartered
Tax Waters of Your Company’s or Your Client’s First Foreign
Acquisition,” by Anna Derewenda, provides an introduction to
some of the potential tax considerations to discuss with clients
acquiring their first foreign corporation.
We trust you will find the articles informative and useful,
and hope that they will assist you in your practice and advice
to your clients. If you have an interest in joining the Taxation
Section we welcome your involvement. Please contact the
Virginia State Bar for details on joining the section.
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Affordable Care Act and the IRS:
Implementation and Now Enforcement
by Nancy Porcari Rossner and Timothy L. Jacobs

Two key features of the Patient Protection and Affordable Care Act (ACA)1
are refundable income tax credits, designed to subsidize insurance premiums of lowerincome households, and a tax penalty, persuading individuals to maintain health insurance. Both features are part of the Internal Revenue Code and administered by the
Internal Revenue Service (IRS). ACA has survived its most recent dust-up in the US
Supreme Court, in King v. Burwell,2 involving the validity of IRS’s tax credit regulations.
Now the focus shifts to administration of ACA’s complex tax provisions. There are
many opportunities for unsophisticated taxpayers (and even sophisticated taxpayers
and practitioners) to run into serious problems. The tax year 2014 returns filed in 2015
are the first impacted by ACA. Approximately 97 percent of eligible taxpayers elected to
receive advanced tax credit payments against their insurance premiums — approximately $15.5 billion in payments were paid for 2014 based on estimates of taxpayers’
household income.3 Approximately 90 percent of those estimates were wrong — in
many cases, substantially wrong.4 And, bad-intentioned actors may be exploiting the
program.5 It is clear that the IRS will begin enforcement actions in earnest and may
adopt policies that impact not only the bad-intentioned actors but also bona fide
lower-income taxpayers. The Community Tax Law Project, a nonprofit organization
that provides low-income Virginians with pro bono legal representation in federal and
state tax disputes, is bracing itself for what could be an uptick in cases in this new area
of tax law.
22

VIRGINIA LAWYER | October 2015 | Vol. 64 | TAXATION SECTION

www.vsb.org

AFFORDABLE CARE ACT AND THE IRS

Premium Tax Credit — IRC § 36B
In enacting ACA, Congress decided to subsidize
the insurance premiums of lower-income households. Rather than direct grants, Congress chose
to use refundable income tax credits, Premium
Tax Credit (PTC) — similar to the Earned Income
Tax Credit (EITC) — administered through the
tax code and by the IRS. The PTC is tied to premiums for the cost of health insurance plans in
the individual market but does not apply to coverage provided by an employer or a governmentsponsored program.6
The PTC applies to taxpayers with household incomes between 100 percent and 400 percent of the federal poverty line and the credit
increases based on family size (e.g., between
$11,490 and $45,960 for a family of one and
between $23,550 and $94,200 for a family of
four in 2014).7 Household income is generally
the adjusted gross income of the taxpayer, the
taxpayer’s spouse, and dependents.8
Taxpayers may claim PTCs on their annual
tax returns but generally will request advanced
payments of the credit during the tax year.
Advanced Premium Tax Credit payments (APTCs)
are paid directly to the insurance companies by
the federal government, on a monthly basis, to
reduce monthly premiums.9 Taxpayers must estimate projected household income and family size
prior to the year for which the credit is requested
and then reconcile this estimate with actual
income, family size, and any changes in eligibility
during the year.10 This reconciliation is made on
IRS Form 8962 filed with the annual tax return.11
If APTCs received are more than the credit
allowable upon reconciliation, the taxpayer must
repay the excess amount with his or her tax
return subject to certain limitations based on
household income — for example, a married taxpayer with household income at 350 percent of
the federal poverty line is capped at $2,500;
household income at 250 percent is capped at
$1,500; and household income at 150 percent is
capped at $600.12 There is no repayment limitation for taxpayers whose actual household income
is 400 percent or more of the federal poverty line
— i.e., they must repay all the APTCs.13
Shared Responsibility Payment — IRC § 5000A
ACA requires US citizens and legal residents to
maintain “minimum essential coverage” for each
month of the tax year, or qualify for an exemption.14 Exemptions include hardship such as
homelessness, bankruptcy, and domestic violence,
income-related exemptions, and incarceration,
www.vsb.org

among others.15 If an individual fails to maintain
health insurance coverage, he or she must report
the liability on their tax return, and make a
shared responsibility payment (SRP) when filing.16 When fully phased in, the SRP for 2014 is
equal to 2.5 percent of the taxpayer’s household
income exceeding the tax return filing threshold
for his or her filing status, or the taxpayer’s flat
dollar amount ($695 per adult).17
ACA Implementation: A Difficult Birth
ACA implementation has been difficult, as
explained in reports by the Treasury Inspector
General for Tax Administration (TIGTA)18 and
National Taxpayer Advocate.19 ACA’s tax provisions are unique and complex, and they have
great potential to confuse lower-income taxpayers.
Forms, forms, and more forms. Unsophisticated
taxpayers trying to prepare their own returns
could get lost in the paperwork. Recent testimony
to Congress by the IRS commissioner indicated
that as many as 1.6 million taxpayers did not file
Form 8962 with their annual return to either
claim the PTC or reconcile the APTC.20 Form
8962 includes thirty-six lines requiring multiple
levels of data on household income, family size,
contribution amounts, and premium information. The instructions cover fifteen pages and are
dense. Also, it is unclear at this time whether taxpayers are reporting SRP liabilities and whether
they are reporting correctly.21
Failures by the exchanges. Under ACA, taxpayers purchase insurance through exchanges set
up by the federal or state governments, which are
responsible for certain tax reporting and collecting information from taxpayers. However,
exchanges have failed in many instances to timely
process taxpayers’ reported changes in circumstances that may affect their APTC amounts and
repayment obligations. In some cases, exchanges
have incorrectly calculated APTCs. In other cases,
the exchanges have issued Forms 1095-A with
incorrect information — Form 1095-A reports
premium and APTC information necessary to
prepare Form 8962.
Cases such as these have already been
brought to the Community Tax Law Project for
assistance. In one such case, the taxpayer received
Form 1095-A from the exchange and used it to
timely file her tax return and reconcile her APTC.
Later in the filing season she received a corrected
Form 1095-A, and upon amending her tax return
she was left with an unexpected balance due. For
a taxpayer on a fixed income trying to do the
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right thing with limited resources, a mistake by
the exchange can have lasting consequences.
Estimated household income inaccurate. For
2014, approximately 1.6 million, or 50 percent, of
taxpayers who filed Forms 8962 reported excess
APTC — requiring repayment of $1.3 billion.22
Since interest is not charged on repayment of the
advanced PTC, the understated estimates result in
the equivalent of an interest-free loan. This fact
combined with the express caps on repayment of
errant APTCs may incentivize taxpayers to understate their estimated income.
Ineligible taxpayers. TIGTA has identified
circumstances in which individuals continue to
receive APTCs but ultimately are determined ineligible or are unable to address an inconsistency.23
Exchanges are responsible for verifying eligibility
for APTCs. However, individuals may receive
APTCs on a conditional basis for at least a ninetyday period, within which they must address any
eligibility issues or inconsistencies, and until such
time as the exchange finds the individual to be
ineligible (inconsistency period). There is a lack
of guidance from the IRS with respect to repayment in these circumstances.
IRS Enforcement: Stay Tuned
Given the problems associated with implementation of ACA’s tax provisions during the first tax
year, it is likely that there will be increased
enforcement by the IRS and increased interaction
between IRS and taxpayers subject to ACA.
Failure to file. Taxpayers who received APTCs
in 2014, but failed to file Form 8962, will no
longer receive APTCs and may be subject to IRS
audit.24 To receive APTCs, taxpayers will need to
file their tax returns and seek redetermination of
their eligibility from their respective exchange.
Based on similar experience with the EITC, this
redetermination may be untimely for taxpayers
who owe insurance premiums and bring IRS
auditors into the process. This could force taxpayers out of the PTC scheme and into SRP status.
The IRS almost certainly will contact taxpayers
who have failed to file Form 8962 and may initiate an audit asserting deficiencies, interest, and
perhaps penalties. The IRS may have a more difficult time identifying taxpayers who fail to report
SRPs.
Administrative procedures. The excess APTC
amounts after reconciliation are assessed as additional taxes by the IRS and subject to deficiency
procedures.25 If the IRS audits either failures to
file Form 8962 or challenges the information
reported, the IRS presumably will issue a notice of
24
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deficiency giving taxpayers the right to challenge
any deficiency determination in the US Tax Court
on a pre-assessment basis. It is not clear whether
the deficiency procedures apply to APTCs that are
paid on a conditional basis during the inconsistency period. TIGTA suggests that those APTCs
may have to be repaid prior to the filing of the
annual tax return and reconciliation.26
SRP liabilities are not subject to deficiency
procedures and rather are assessed and collected
in the same manner as civil penalties and accrue
interest.27 Taxpayers who wish to challenge SRP
assessment (e.g., disputes with respect to exemptions, etc.) may have to pay the assessment and
pursue a refund – administratively within the IRS
or by suit in a federal district court or the US
Court of Federal Claims. The IRS is limited in its
options for collecting SRP liabilities. By statute, a
failure to timely pay the SRP is not subject to any
criminal prosecution or penalty and the IRS is
not permitted to file a notice of lien or levy the
taxpayer’s property.28 IRS has authority to offset
any SRP liability against any overpayment due the
taxpayer.29 The National Taxpayer Advocate has
reported that IRS is exploring other indirect
methods of collection, including the inclusion of
SRP liabilities in installment agreements and
offers in compromise.30
Household income. The amount of PTCs
depends on two things — family size and household income. Changes to either may result in
significant APTC reconciliation payments. For
example, a recent letter from IRS to a concerned
congressman describes a scenario in which a
spouse’s income was omitted from a taxpayer’s
APTC calculation, resulting in significant APTC
overpayments. In that scenario, the taxpayer was
required to repay $2,500 — the repayment cap for
taxpayers in the bracket for 300 percent to 400
percent of the federal poverty line. If this income
had equaled or exceeded 400 percent, full repayment of APTCs would have been required.
Because APTC reconciliation is based on actual
adjusted gross income amounts for the tax year in
which APTCs were received, it appears also that
an IRS audit resulting in the inclusion of originally unreported income may produce corollary
adjustments to and perhaps disallowance of
PTCs. Practitioners familiar with the EITC have
likely seen the same phenomenon where income
adjustments can have more bite because of loss of
the tax credits.
Penalties. The IRS has signaled that late-payment and estimated tax penalties may apply
where taxpayers have a balance due after reconcilwww.vsb.org
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iation of their APTCs on their annual tax returns
and must repay excess APTCs. The IRS has agreed
to waive those penalties but only for the 2014 tax
year.31 The IRS notice does not cover a failure to
pay SRP. It is not clear at this point whether the
IRS will seek to impose additional penalties for
failures to file Form 8962 or failures to report
SRP. For example, it is not uncommon for aggressive IRS personnel to impose civil penalties in
similar circumstances for intentional disregard of
filing requirements.32 Those penalties are not subject to deficiency procedures.
APTC freeze. Given the initial experience
with APTCs, the IRS may impose tighter controls
in future years. One question is whether the IRS
has authority, similar to the EITC,33 to “freeze”
APTCs in circumstances where they have been
overpaid or where the taxpayer has been delinquent in its filing obligations. The National
Taxpayer Advocate has flagged this possibility
in her annual report.34 Although this process
may be effective for dealing with the “bad
apples,” it creates a significant burden for innocent taxpayers who ended up in this process for
minor or technical issues and issues not of their
own making.

5

Conclusion
Implementation of ACA’s tax provisions has
revealed significant complexities and potential
for confusion at multiple levels. The structure of
the ACA requires taxpayers to interact with multiple actors, including the exchanges, the insurance
companies, and the IRS. This many parties
involved with unsophisticated taxpayers is a
recipe for confusion. The implementation process
is in its opening stages with 2014 being the first
tax year subject to ACA tax reporting. Given the
large number of discrepancies during this first
year, including significant overpayments of
APTCs, it is likely that the IRS will step up tax
enforcement. This burden will undoubtedly fall
on lower-income taxpayers who may be less
equipped to sort through all the additional paperwork and requirements to claim the tax credits
which reduce their insurance premiums and
enable them to afford health insurance.
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Be Aware of Differing Worker Classification
Tests Applied by DOL and IRS
by Joshua D. Kelly and David S. Lionberger

In a business environment that has
seen recent increases in individual
income tax rates, consistent increases in
the cost of employer-provided employee
benefits, and new requirements for
employer-provided health insurance coverage under the Patient Protection and
Affordable Care Act, it is not a surprise
that more employers have sought to
utilize workers as independent
contractors rather than as employees. Not
coincidentally, the Internal Revenue
Service and particularly the Department
of Labor (DOL) have increased efforts to
curb worker misclassification. The IRS
26
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interest in worker classification as worker
status (i.e., employee vs. independent
contractor), among other things, impacts
the income tax and employment tax
withholding and reporting obligations
imposed on the employer. The DOL is
tasked with enforcement of the Fair
Labor Standards Act of 1938 (FLSA) and
the protections it provides to employees
(minimum wage, work-hour restrictions,
etc.). A recent publication by the administrator of the DOL’s Wage and Hour
Division illustrates differences between
the worker classification tests used by the
DOL and the IRS.1
www.vsb.org
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IRS Test
Traditionally, the IRS has relied upon a commonlaw facts and circumstances test that focused on
employer “control” in worker classification disputes. In this context, “control” means employer
control over the worker, both in the nature of the
work performed and the circumstances under
which it is performed.2 Over the years, the common-law test has been incorporated into specific
sections of the Internal Revenue Code (the Code),
required to be used under Treasury regulations, or
required under case law.3 Section 3121(d)(2) of
the Code defines “employee” as “any individual
who, under the usual common law rules applicable in determining the employer-employee relationship, has the status of an employee.”4 Treasury
regulations promulgated under Section 3401 of
the Code also incorporate the common-law
worker classification test in the definition of
“employee.”5 Under both the cited Treasury regulations and case law, the control necessary to provide a worker with status as an employee is found
if the employer has the right to control the
worker, whether or not that control is exercised.6
In Revenue Ruling 87-41, the IRS identified
twenty factors that may indicate whether an
employee-employer relationship exists, with the
weight given to each factor varying depending
upon the facts of the situation and the occupation
of the worker. The factors identified by the IRS
are:
1. Instructions — employee status is indicated if
the employer has the right to require compliance with instructions.
2. Training — required attendance at training
sessions indicates employee status.
3. Integration — employee status is indicated if
the worker’s services are integrated into the
business operations of the employer.
4. Services rendered personally — if the services
are required to be performed personally, this
indicates employee status.
5. Hiring, supervision, and paying assistants —
if the employer hires, supervises, and pays the
worker’s assistants, this indicates employee
status. If the worker hires and supervises others as part of a contract where the worker is
only responsible for the ultimate result, this
indicates independent contractor status.
6. Continuing relationship — a continuing relationship between the employer and the
worker indicates employee status.
7. Set hours of work — if the worker has set
hours, this indicates employee status.
8. Full time required — employee status is indicated if the worker must devote substantially
www.vsb.org
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full time to the employer; an independent
contractor is free to work when and for
whom he or she chooses.
Doing work on employer’s premises — if the
work is required to be completed on the
employer’s premises, this indicates employee
status.
Order or sequence test — if the employee
must perform services in the order or
sequence determined by the employer, rather
than the employee’s own pattern of work,
this indicates employee status.
Oral or written reports — employee status is
indicated if the worker must submit regular
reports to the employer.
Terms of payment — payment by hour, week,
or month indicates employee status; payment
by job or commission indicates independent
contractor status.
Payment of business and/or traveling
expenses — if the employer pays the worker’s
expenses, this indicates employee status.
Furnishing tools and materials — if the
employer provides the worker with significant tools and materials, this indicates
employee status.
Significant investment — significant investment in facilities or materials by the worker
indicates independent contractor status.
Realization of profit or loss — if the worker
has the potential to realize a profit or loss as a
result of his or her work, this indicates independent contractor status.
Working for more than one firm at a time —
if a worker provides more than de minimis
services for multiple employers simultaneously, this indicates independent contractor
status.
Making service available to the general public
— if a worker regularly and consistently
makes services available to the general public,
this indicates independent contractor status.
Right to discharge — if the employer has a
right to discharge the worker, this indicates
employee status.
Right to terminate — if the worker has the
right to terminate his or her relationship
with the employer without incurring liability,
this indicates employee status.7

More recently, the IRS has consolidated the
twenty-factor test into three critical factors to be
considered in determining whether employer
control exists: behavioral control, financial control, and the relationship of the parties.8

TAXATION SECTION | Vol. 64 | October 2015 | VIRGINIA LAWYER

27

BE AWARE OF DIFFERING WORKER CLASSIFICATION TESTS APPLIED BY DOL AND IRS

Behavior control relates to whether the
employer has a right to direct or control the
manner in which a worker completes his or her
work. Factors evaluated in determining behavioral control include the type and degree of
instructions provided, whether the employer evaluates how the work is performed or only the final
work product, and whether the employer trains
the worker on how to perform the job.9
Financial control relates to whether the
employer has a right to control the economic
aspects of the work. Factors evaluated in determining financial control include whether the
worker has made a significant investment in
equipment, whether the employer reimburses all
worker expenses, whether the worker has a possibility of incurring a loss as a result of the job,
whether the worker is free to seek out other business opportunities, and whether the worker is
guaranteed a regular wage.
The type of relationship is evidenced by the
manner in which the employer and worker
identify their relationship, such as the manner
in which the relationship is described in any
written contracts between the two parties,
whether the employer provides the worker with
benefits, the expected duration of the relationship, and whether the worker’s services are key
component of the employer’s business.10
DOL Test
The DOL, on the other hand, relies upon the
definition of “employ” in the FLSA and judicial
interpretation of that definition in worker classification disputes for purposes of the FLSA. The
FLSA does not actually define “employee,” but
defines “employ” as “to suffer or permit to
work.”11 In determining worker classification
questions under the FLSA, courts have developed
a multi-factor “economic realities” test.12 The economic realities test focuses on the economic substance of the employer-worker relationship and
economic dependence of the worker on the
employer, rather than the employer’s control over
the worker and/or the work product.13 The factors most commonly applied in the economic
realities test include: the extent to which the work
performed is an integral part of the employer’s
business, the worker’s opportunity for profit or
loss, the extent of the relative investments of the
employer and the worker, whether the work performed requires special skill, the permanency of
the employer-worker relationship, and the degree
of control exercised or retained by the employer.14
The DOL applies each of these factors in relation
to one another with no individual factor being
28
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given more weight than any other. The DOL
applies the economic realities test broadly to provide more expansive coverage for workers under
the FLSA.15 From the DOL’s perspective, the most
basic worker classification question, and the crux
of the economic realities test, is whether the
worker is an independent business person or is
economically dependent upon the employer.16
Comparison of Differing Tests
In comparing the IRS’s control test and the DOL’s
economic realities test, the question confronted
by employers is how to properly classify workers
when the different tests yield different results.
Consider a delivery truck driver or freight
carrier who operates on his own schedule, determines his route, pays his vehicle operating costs,
and has little oversight or reporting obligations to
the employer. Suppose the worker is paid on a
per-delivery or per-mile basis. Suppose also that
the time required to complete the work requested
by the employer provides the worker with the
opportunity to provide similar services to a different employee, but the worker chooses not to do
so. It seems likely that such a worker would be
classified as an independent contractor under the
IRS common law test. However, under the economic realities test, the DOL could argue the
worker was an employee as the work was an integral part of the employer’s business, the worker’s
opportunity for loss is low, the work provided
does not require special skill, and, most importantly, the worker appears economically dependent upon the employer.
Consider also a skilled tradesman who operates as a subcontractor on construction projects.
Assume the worker made a significant investment
in the purchase of her tools and has the ability to
seek out other business but is paid on a per-job
basis, was not offered benefits by the employer,
and received no training from the employer.
These facts would likely indicate independent
contractor status under the IRS’s test. However,
assume that the worker works regularly and
almost exclusively with a single general contractor, performs a function that is an integral part of
the general contractor’s projects, and her work
product requires special skills. Is this worker really
an independent business person or is the worker
economically dependent upon the success of the
general contractor for whom she regularly and
consistently provides services? The DOL could
argue the latter under the DOL’s interpretation of
the economic realities test.
As illustrated by these examples, it is generally more difficult for an employer to classify a
www.vsb.org
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worker as an independent contractor under the
DOL’s economic realities test for FLSA purposes
than the IRS’s control test for tax purposes. Thus,
counsel for employers should be cognizant of the
different tests in structuring their employment
arrangement and, particularly, in worker classification enforcement actions initiated by the DOL,
and bring their clients’ attention to the differing
standards applied by the respective agencies.
Information Sharing
If an employer is the subject of a DOL worker
classification audit, it should be aware that the
IRS will almost certainly be alerted to any resulting worker reclassifications. Pursuant to a
Memorandum (MOU) entered into between the
IRS and DOL on September 19, 2011, the agencies agreed to collaborate and share information
to reduce instances of worker misclassification in
order to reduce the “tax gap” and improve
employer compliance with federal labor laws.17
Amongst other information to be shared pursuant to the MOU, the DOL agreed to refer to the
IRS “investigation information and other data”
gathered by the DOL Wage and Hour Division
which the DOL believes may present IRS employment tax compliance issues.18 An employer
involved in a DOL classification case or an IRS
audit involving worker classification issues can
expect the results of such case or audit to be
shared with the other agency as well.
The MOU also requires the IRS to share
employment tax referrals provided by the DOL
with state and municipal taxing authorities with
which the IRS is authorized to share tax return
information, provide the DOL with IRS compiled
data relative to trends in worker misclassification,
and provide the DOL with information that may
evidence Federal criminal violations enforced by
the DOL.19
Conclusion
With the increased attention paid to worker classification issues by the DOL and IRS, it is important that both counsel and employers be familiar
with the respective tests and standards applied by
both agencies and prepared for worker classification audits from either agency. While the terms of
a written agreement between the employer and
worker are not determinative of worker status,
counsel and employers should review current
agreements to ensure that they are drafted with
both the IRS’s test and the DOL’s test in mind.
Counsel and employers should also review management procedures and all employment arrangements with respect to independent contractors to
www.vsb.org

promote compliance with each test and attempt
to minimize the risk of the DOL and/or IRS
recharacterizing independent contractors as
employees.
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Everything Old Is New Again:
The Virginia Department of Taxation’s
Attempt to Ignore the Limits of Collection
by Guy C. Crowgey, Robert H. Johnson, and Brockenbrough A. Lamb

On October 17, 2014, the commissioner of the Virginia Department of
Taxation issued a Public Document
(P.D. 14-177) in which he answered a
taxpayer’s request for a ruling on the
period of limitations for collecting taxes.1
Turning to § 58.1-1802.1(A) of the Code
of Virginia, the commissioner argued
“that so long as the any [sic] collection
action is initiated or made before the end
of the period of limitations, collection
may continue until the assessment is
30
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satisfied.”2 According to the commissioner, a “collection effort” has occurred
when the Department of Taxation
(department) “levies an assessment” on
a taxpayer and “encompasses all means
of collecting taxes enumerated under
Virginia statutes.”3 In practice, this interpretation of § 58.1-1802.1 permits the
department to collect assessed taxes by
wage garnishments, liens, and any other
means no matter how old the underlying liability.
www.vsb.org
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The commissioner’s ruling in P.D. 14-177
raises the question as to what is actually limited
by § 58.1-1802.1. If the commissioner’s ruling is
correct, the department has the same ability to
pursue a taxpayer for a liability incurred in 1990
as it does for one incurred in 2014 as long as the
department has properly made an assessment.
According to the commissioner, a collection effort
has already begun once the tax is assessed. Since a
liability must be assessed in order to exist, and
P.D. 14-177 states the department need only begin
a collection effort in order to collect beyond the
statutory period, every Virginia tax liability is fair
game for collection in perpetuity. This seems contrary to the intent of a code section titled “Period
of limitations on collection.”4 Moreover, this
statute does not limit the time for the department
to assess a liability as that period is set out by Va.
Code Ann. § 58.1-1812. If § 58.1-1802.1 does not
limit the period of time the department actually
has to collect the tax or limit the time the department has to assess a tax, then it does not limit
anything at all except for the accrual of interest
and penalties under certain circumstances.5
The Virginia General Assembly enacted
§ 58.1-1802.1 in 1990. Prior to this statute, there
was no law specifically limiting the collection of
tax by the department. Originally § 58.1-1802.1
set forth a limitation on collections of twenty
years from the date of a proper assessment6 of
a tax.7 Since then, the code section has been
amended twice, first, in 2010 when the limit was
reduced to ten years,8 and again in 2012 when
the limit was reduced to seven years.9 Under the
commissioner’s ruling, it is unclear what, if anything, would have been changed by this reduction in years.
In both 2010 and 2012, the department
issued impact statements in which it argued the
reduced time periods would have little effect on
the revenue generated from tax collections
because it is unusual for the department not to
have instituted a collection effort well before the
specified time period.10 These impact statements
naturally dovetail nicely with the commissioner’s
later ruling in P.D. 14-177. Since the commissioner ruled in P.D. 14-177 that the collection
effort commences when the department “levies an
assessment,” a reduction of the limitations period
from twenty years to seven years would, in fact,
have no effect on the department’s ability to collect assessed liabilities.
It seems unlikely the General Assembly
would have created and twice amended a law
that is largely meaningless. Evidence that the
www.vsb.org

commissioner has misunderstood the intent of
the General Assembly is present in the legislative
history. In 2012, the governor formally recommended to the General Assembly an amendment
to § 58.1-1802.1, which suggested that the statute,
as written, did not, in fact, provide for unlimited
collection. The proposed amendment, which the
General Assembly tellingly declined to adopt,
would have inserted at the end of the statute the
following language: “Nothing in this section shall
prohibit the continuance of a collection activity
begun within the period prescribed in subsection
A11 from continuing beyond that period.”12 Such
an amendment would have explicitly allowed for
the commissioner’s position that the department
may continue collection actions past the seven
year limit,13 but again, the General Assembly did
not amend § 58.1-1802.1 to include it.
According to the Supreme Court of Virginia,
in order to collect a tax, the commissioner must
be able to point to a statute that positively and
explicitly grants the department such authority.14
A ruling by the commissioner involving the interpretation of a statute authorizing collection or
assessment is presumed to be correct, but only on
its face.15 It may be challenged on the basis that it
is “contrary to law, was an abuse of discretion, or
was the product of arbitrary, capricious, or unreasonable behavior.”16 Though courts will give
weight to the interpretations of the commissioner
when statutes are ambiguous, they will never
defer to the commissioner.17 Furthermore, when a
statute is unambiguous, a court will grant the
interpretation of the commissioner no more consideration than that of a taxpayer.18
When it comes to his interpretation of § 58.11802.1 in P.D. 14-177, the commissioner has given
the department substantial power well beyond the
authority explicitly granted by the statute. In P.D.
14-177, the commissioner relies on and interprets
a single sentence out of the entire statute:
Where the assessment of any tax imposed by
this subtitle has been made within the period
of limitation properly applicable thereto,
such tax may be collected by levy, by a proceeding in court, or by any other means
available to the Tax Commissioner under the
laws of the Commonwealth, but only if
such collection effort is made or instituted
within seven years from the date of the
assessment of such tax.19
The commissioner considers this sentence in a
vacuum, without the surrounding language, and
then gives the taxpayer his “clear” interpretation.
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The commissioner suggests that if a collection effort is merely “initiated” within seven years
of a proper assessment, “any collection” at any
time is good until the debt is repaid.20 However,
the sentence does not say that a collection is good
so long as “any collection action is initiated or
made before the end of the period”21 but rather
that a collection is good only if “such collection
effort is made or instituted”22 within the period.
Even if the statute were limited to this single sentence,23 it does not say what the commissioner
needs it to say. Instead, this sentence, on its own,
explicitly limits the collection of taxes to those
specific collection actions made or instituted
before the expiration of the period of limitations
and, as such, is unambiguously at odds with the
commissioner’s ruling.24 The commissioner’s ruling becomes even more unreasonable once the
sentence is read in conjunction with the rest of
the statute, as it would require much of 58.11802.1 to be meaningless.
Take for instance the following language
from § 58.1-1802.1(A) which immediately follows
the sentence relied on by the commissioner in
P.D. 14-177:25 “[p]rior to the expiration of any
period for collection, the period may be extended
by a written agreement between the tax commissioner and the taxpayer.”26 Why would it be necessary to extend a period for collections, especially
by written agreement, if all the department has to
do to make a collection period last forever is to
“lev[y] an assessment”27 on the taxpayer? Or to
ask it another way, why would the General
Assembly provide the department with such a
meager method of extending a collection period
when it has already (according to the commissioner) granted it the tremendous ability to collect a tax in perpetuity?
In the very next sentence of § 58.11802.1(A), the General Assembly lists its exceptions to the general “period of limitations
provided in this subsection during which a tax
may be collected.”28 This language, which directly
contradicts the commissioner’s ruling, explicitly
marks the statute as a general limitation on the
time period for collections (with certain listed
exceptions). The commissioner, however, rules
that the statute does not limit the time period for
collections but rather merely limits the time
period for the initiation of collections. This reading is likely incorrect because the language of the
statute here identifies § 58.1-1802.1 as a straightforward limitation on collections. Moreover, a
32
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limitation on the initiation of collections is meaningless when, as the commissioner contends, a
collection is initiated by the assessment itself.
To arrive at his understanding of the statute,
the commissioner seems to put great weight on
the fact that a “tax may be collected . . . if such
collection effort is . . . instituted within seven
years from the date of assessment.”29 If these specific words could be considered on their own,
without the surrounding language of the statute,
they might well suggest that § 58.1-1802.1 is an
attempt to limit the time period for the initiation
of tax collections rather than the time period for
the collections themselves. However, given the
surrounding language, such an interpretation is
flawed.
Considering the statute as a whole, it seems
likely that the General Assembly intended to create something like the general federal Collection
Statute Expiration Date (CSED), which applies to
IRS collections. Using similar language to § 58.11802.1, the CSED provides that “[w]here the
assessment of any tax imposed by this title has
been made within the period of limitation properly applicable thereto, such tax may be collected
by levy or by a proceeding in court, but only if the
levy is made or the proceeding begun . . . within
10 years after the assessment of the tax.” 30 As in
the Virginia statute, the federal CSED mentions
that a tax may be collected if a collection proceeding is made or begins before the expiration of the
collection period;31 however, unlike § 58.1-1802.1,
the CSED statute has always been interpreted to
be a general limitation on the time period for collecting a tax (limiting it to ten years).32 The IRS
interpretation makes sense as such language is
easily read to mean that a collection is good to the
extent that it is initiated during the statutory
period described. Interpreting § 58.1-1802.1 in a
similar fashion, the Virginia statute allows that
even if a collection cannot be completed during
the statutory period, it may still be instituted and
partially made during that period. While this
reading requires a small degree of interpretation,
it does not upend the statute.
Until the commissioner’s ruling is challenged
and overturned by the courts, it will likely remain
the stated policy of the department. Such a challenge may be particularly slow in coming given
the high cost of litigation when compared with
the relatively low-cost administrative avenues for
the resolution of outstanding tax assessments.
www.vsb.org
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Recent Supreme Court of Virginia Decisions
Demonstrate the Urgent Need for New Tax
Regulations
by Craig D. Bell and J. Christian Tennant

The January 2015 Supreme Court of
Virginia opinion in The Nielsen Company
LLC v. County Board of Arlington County
sent two important messages to state and
local governments in Virginia. First, local
governments should permit taxpayers to
use an estimation methodology when
determining a deduction for gross
receipts taxed in other states for purposes
of the business, professional, and occupa34
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tional license (BPOL) tax if it is impossible to determine the exact amount of the
deduction. Second, the state government,
specifically, the Virginia Department of
Taxation (tax department) needs to
reconsider its current policy of issuing
guidelines and public documents instead
of regulations in an effort to meaningfully promote taxpayer compliance and
minimize tax controversy disputes.
www.vsb.org
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Multi-State Businesses Must Deduct Gross
Receipts Taxed By Other States
Since 2009, the Supreme Court of Virginia has
delivered three very important opinions concerning the BPOL tax imposed by many Virginia local
governments on the businesses operating within
their boundaries. Each of these cases involves the
proper method of calculating the BPOL tax owed
by larger businesses and businesses that operate in
multiple states. The Virginia General Assembly
reformed the BPOL tax in 1996 to reign in local
government officials’ over-reaching interpretations of the tax and to provide uniformity on
how the tax is imposed in different localities in
Virginia.1 Despite the reformation of the BPOL
tax, major issues regarding differing interpretations on the proper method of calculating the
BPOL tax still exist for businesses that operate
in multiple states. In connection with the 1996
reform, the tax department promulgated regulations concerning the BPOL tax, but has failed to
update them since they were first promulgated
in 2008.2 Because the BPOL regulations have not
been updated, multi-state businesses continue to
be forced to incur unnecessary costs relating to
administrative and judicial disputes on core
issues that should have been dealt with by new
regulations.
The first two BPOL tax opinions from the
Supreme Court of Virginia prevented local governments from taxing gross receipts not earned
in the locality. In City of Lynchburg v. English
Construction Company 3, the Court determined
that the City of Lynchburg had no authority to
tax the gross receipts of a taxpayer earned in
other localities where that taxpayer maintained a
definite place of business. Then, the Court in Ford
Motor Credit Company v. Chesterfield County 4
determined a multi-state financial service
provider’s receipts from an office located in a
Virginia locality were not 100 percent attributable
to the actions performed in the office when the
loans originated in the Virginia office but were
funded and serviced through offices outside of
Virginia. While both of these cases involved different BPOL tax issues, the opinions correctly
controlled the local government’s power to tax.
Determining the BPOL Deduction for Gross
Receipts Taxed in Other States
Unlike English Construction and Ford Motor
Credit, the most recent dispute concerning the
BPOL tax, The Nielsen Company LLC v. County
Board of Arlington County 5, could have been
avoided had the tax department simply updated
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its regulations. The Nielsen case involved an
appeal from the Circuit Court of Arlington
County that rejected Nielsen’s claim of a deduction for gross receipts taxed outside of Virginia
for purposes of calculating the BPOL tax.6 The
Supreme Court of Virginia reversed the circuit
court’s decision and allowed the deduction as calculated by Nielsen.7
The dispute in this case involved the interpretation of a statute allowing businesses a deduction for gross receipts taxed in other states.
Specifically, the calculation of the permissible
deduction was at issue. Through publicly issued
rulings, the Virginia Tax Commissioner (tax commissioner) provided his interpretation of how the
deduction should be computed. This methodology was not contained in the BPOL tax regulations. In these rulings, the tax commissioner
determined that BPOL taxpayers who use payroll
apportionment to situs their taxable receipts
should use the same apportionment factor to
ascertain the proper amount of the deduction
permitted by Virginia Code § 58.1-3732.8
The dispute between Nielsen and Arlington
over the deduction arose upon an audit by
Arlington that resulted in assessment for underpaid BPOL tax issued to Nielsen.9 Nielsen
appealed the assessments back to Arlington and
ultimately to the tax commissioner pursuant to
Virginia Code § 58.1-3703.1(A)(6)(a).10 The tax
commissioner issued his decision on the appeal in
Public Document 12-146.11 The tax commissioner determined that Arlington used an incorrect methodology to calculate the deduction, and
instead permitted a payroll percentage methodology to be used.12 The tax commissioner stated
that the rationale behind this requirement is while
this methodology provides an estimate, it results
in a reasonable approximation of the deduction,
is straightforward to administer, and can be
applied uniformly.13 In a ruling issued by the tax
commissioner prior to Nielsen’s ruling, he specifically articulated the method to calculate the
deduction as follows:
1. Ascertain whether any employees at the
Virginia definite place of business
participated in interstate transactions by, for
example, shipping goods to customers in
other states, participating with employees in
other offices in transactions, etc. If there has
been no participation in interstate
transactions, then there is no deduction. If
there has been participation, then;
2. Ascertain whether any of this interstate
participation can be tied to specific receipts.
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If so, then those receipts are deducted;
however, if payroll apportionment had to be
used to assign receipts to the definite place of
business, then it is very unlikely that any of
those apportioned receipts can be specifically
linked to interstate transactions. If not, or if
only some of the participation can be tied to
specific receipts, then;
3. The payroll factor used for the Virginia
definite place of business would be applied to
the gross receipts assigned to definite places
of business in states in which the taxpayer
filed an income tax return. Note that payroll
apportionment would probably be needed to
assign receipts to definite places of business
in other states.14
Arlington filed suit challenging the tax commissioner’s ruling arguing that “regardless of how
the pool of taxable gross receipts was calculated
under Code § 58.1-3703.1(A)(3), determining the
deduction under Code § 58.1-3732(B)(2) requires
the taxpayer to prove by manual accounting that
the receipts attributable to business in a foreign
jurisdiction where the taxpayer is subject to an
income-based tax liability were actually captured
in the pool of taxable gross receipts.”15 The
circuit court ultimately ruled that usage of payroll apportionment for purposes of the deduction is “arbitrary and capricious” and that “[t]he
taxpayer however, is certainly in a position to
demonstrate by time sheets, travel expenses, budget, phone logs and other means how Virginia
employees may have contributed to revenues
generated out-of-state and therefore entitled to
the deduction.”16
Entitlement to the deduction
Requiring Nielsen to calculate its exact deduction
ignores the reality that if Nielsen were able to
calculate its deduction, it would also be able to
directly situs its gross receipts and not be required
to use payroll apportionment for situsing purposes. Therefore, the circuit court’s ruling that an
exact determination was required was in error.
Interestingly, Arlington never argued that Nielsen
improperly used payroll apportionment to situs
its receipts and stipulated that using payroll
apportionment to situs receipts was proper for
Nielsen.17 So when the circuit court attempted to
require Nielsen to calculate its deduction without
using an apportionment formula, the circuit
court effectively determined that Nielsen may not
claim a deduction to which it was entitled and
had been legislatively granted by the General
Assembly.18 The trial court’s decision on this issue
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was contrary to the General Assembly’s intent for
the BPOL deduction statute.
The Supreme Court of Virginia overturned
the circuit court on the basis that the tax commissioner’s ruling was neither contrary to law, nor
arbitrary and capricious.19 However, the Supreme
Court of Virginia did not state that the tax
department’s method for calculating the deduction was the method that should be used. After it
was acknowledged that the Code of Virginia does
not resolve the permissible methodology for calculating the deduction, the Court determined that
the tax department’s requirement of manual
accounting, or payroll apportionment in the
event that manual accounting is impossible to calculate the deduction, falls within the scope of
accounting methodologies permitted by Virginia
Code § 58.1-3732 which provides for the deduction for out-of-state receipts.20 The Court concludes the tax department’s methodology is not
contrary to law.21 The Court also held that the tax
department’s methodology was not arbitrary or
capricious as it followed the statute’s scheme for
determining the situs of gross receipts when it is
impossible or not practical to make such a determination for purposes of the tax.22 Specifically,
the Supreme Court of Virginia stated:
The use of an estimate methodology when
determining a deduction, but only when it is
impossible to determine the exact figures to
calculate such a deduction, is neither “contrary to ... established rules of law” nor a
mechanism permitting an assessment to be
“founded on prejudice or preference rather
than on reason or fact” when that very same
methodology is used to determine the initial
tax to be imposed, but only when it is
impractical or impossible to determine the
exact figures to calculate such a tax.23
On this basis, the case was remanded back to
the circuit court to issue an order consistent with
the opinion.24
Litigation could have been avoided with
updated tax regulations
The Supreme Court of Virginia in Nielsen
addressed the issue of the deference or weight
that must be given to the tax commissioner’s rulings. The tax department has a long history of
believing that its rulings should be deferred to
and given great weight by the judiciary in its decisions. Virginia courts disagree with providing any
such deference. The Court directly addressed this
contention when it stated, “A court never defers to
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the Tax Commissioner’s interpretation of a
statute.”25 Great weight is only provided when a
statute is obscure or its meaning doubtful.26
If the tax department would like its interpretations to receive “great weight,” the tax department should follow prior Court guidance:
For purposes of giving weight to the positions of administrative agencies, it does not
matter whether an agency has been consistent in its rulings. This is because an agency’s
“prior rulings and policies themselves are not
entitled to great weight, unless expressed in
regulations.” Chesapeake Hosp. Auth. v.
Commonwealth, 262 Va. 551, 560, 554 S.E.2d
55, 59 (2001).27
The Court also recognized that the tax
department’s rulings are only accorded judicial
notice and nothing more pursuant to Virginia
Code § 58.1-203.28 This subject begs the question
of why the tax department will not promulgate
regulations so multistate businesses have the necessary regulatory guidance to comply with
Virginia’s BPOL tax laws. Simply put, there would
not have been an issue in dispute in the Nielsen
case had the tax department simply promulgated
a regulation instead of publishing its desired
BPOL deduction methodology in a ruling that
Virginia courts and Virginia taxpayers are not
entitled to rely upon as precedent.

expressed to the tax commissioner that the
Chamber would assist the tax department in its
efforts to restart the regulation process so tax
compliance and certainty could be improved.
Note that this is the odd situation where business
representatives asked the government to write
regulations.
The business community’s pleas apparently
fell on deaf ears. Subsequent meetings between
the various business community stakeholders and
the tax department leadership were equally
unsuccessful even though the tax department
recognized the importance and need for tax regulations in many areas of mutual interest. The tax
department’s inaction with tax regulations can
also be observed on the Virginia Regulatory Town
Hall website operated by the Virginia Department
of Planning and the Budget.29 The Town Hall
website shows that the last activity for any chapter
of the Virginia Administrative Code for which the
tax department is responsible occurred in
2009.30 Furthermore, the Town Hall website
shows that the tax department has seventeen
actions pending.31 All seventeen actions were initiated by the tax department between late 2006
and early 2008.32 None of the pending actions
have advanced beyond the initial notice stage
referred to as the NOIRA (Notice of Intended
Regulatory Action).33

The Virginia Department of Taxation will not
promulgate tax regulations
The issue of promulgating tax regulations in
Virginia is contentious. Regulations interpreting
tax statutes typically are more desirable than
regulations in other areas of law because tax
regulations provide answers and more certainty
when trying to determine how tax statutes that
frequently are in-artfully worded or are somewhat ambiguous apply to them. Both the Tax
Policy Committee of the Virginia Chamber of
Commerce and the Taxation Committee of the
Virginia Bar Association have expressed their
belief on numerous occasions to the tax commissioner that the tax department should put forth
more of an effort promulgating new and updating existing tax regulations.
Unfortunately, there does not appear to be
much interest from the tax department to devote
resources to this endeavor. Members of the Tax
Policy Committee of the Virginia Chamber of
Commerce and the Taxation Committee of the
Virginia Bar Association first met with the tax
commissioner and his senior staff approximately
five years ago. During this meeting, it was

Rulings and guidelines are not the answer
The tax department has all but abandoned issuing
tax regulations. Instead, since 1980 the department has issued approximately 8,800 “public documents,” an average of about 245 per year. These
“public documents” consist of rulings of the tax
commissioner on assessment appeals and refund
requests, advisory opinions, and other bulletins
and announcements. “Public documents” can
cover all of the taxes administered by the tax
department plus some local taxes. While it is
notable that Virginia releases such documents
publicly unlike many other states, such “public
documents” are not precedential and receive no
deference in a judicial setting.
The tax department last performed a major
update of the tax regulations in 1985. In many
cases when a new tax policy has been enunciated
in a post-1985 public document, the tax regulations have not been updated. The tax regulations
also have not been updated to reflect opinions of
the Supreme Court of Virginia.34 Because the regulations have not been updated, Virginia taxpayers in need of more certainty on tax positions
must hire advisors simply to comply with the

www.vsb.org

TAXATION SECTION | Vol. 64 | October 2015 | VIRGINIA LAWYER

37

THE URGENT NEED FOR NEW TAX REGULATIONS

commonwealth’s tax laws. While that is good
news for lawyers and CPAs who specialize in
Virginia taxation, it is not necessarily financially
good news for the taxpayers themselves. The tax
department’s own auditors must also negotiate
the thousands of public documents issued by the
tax department in an attempt to find the right tax
policy when conducting audits of taxpayers.
The tax department has begun to issue or release
“guidelines” as an alternative to tax regulations.
Guidelines are provided for in Virginia Code section 58.1-204(A)(4) by requiring the tax commissioner to publish guidelines that he believes “may
be of interest to taxpayers and practitioners.”35 It
is unclear if anyone asked the tax department to
issue such guidelines as both the business community and the legal community has asked for
regulations, not guidelines, which taxpayers, the
tax imposing authorities, and the Virginia judiciary may rely upon.
The process for issuing guidelines in this
manner is easier and less cumbersome. It is the
view of the authors that what makes guidelines
easier to issue is that there is nothing in the
Virginia Code that establishes a procedure for
how such guidelines are developed. When writing guidelines, the tax department tries to follow the comment periods provided for in the
Administrative Process Act (APA) that are
required for the promulgation of regulations.
However, the tax department will abandon this
practice when it deems it necessary. By writing
guidelines completely within the tax department, reviews by other executive branch agencies
and the Attorney General of Virginia that are
required by the APA for the promulgation of
regulations are avoided. The result is a simple
statement by the tax department of what it
believes to be its policy.
Recognizing the lack of review, the General
Assembly chose to give guidelines no weight and
solely afforded them judicial notice.36 Knowing
that guidelines receive no formal review outside
of the tax department and receive no weight by
the judicial system, how can tax lawyers and
other tax practitioners advise clients to rely on
them? Of all the different state agencies, the tax
department probably has the most diect contact
with Virginia citizens. Despite that, the tax
department has not issued regulations under
the APA and instead provides unreviewed policy
through the use of guidelines that have no
precedential value, thus leading to uncertainty,
expense, and litigation that may otherwise be
avoided.
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2016 High School Essay Contest Explores a School’s
Right to Access Students’ Secrets
Is it OK for school administrators to go undercover or use false identities to dig out secret information from students’ social
media pages? What if that information includes a test stolen from the school?
Those are the questions the Virginia State Bar is asking students to address in its annual Law in Society essay competition.
Essays are judged on how well they demonstrate the student’s understanding of the role and value of the legal system in
everyday life. The purpose of the contest is to awaken an interest in law and appreciation of the US Constitution.
Virginia high school students age 19 or younger and enrolled in grades 9–12 or a home-school equivalent are eligible
to submit an essay for a chance to win the competition and cash prizes. The contest is co-sponsored by the VSB Litigation
Section and Communications Committee. The deadline for submissions is February 12, 2016.
The first place winner will receive $2,300 and the winning essay will be published on the VSB website. Other awards
include $1,850 (second place), $1,350 (third place), and honorable mentions of $250 each. All winners receive a plaque and
copy of Strunk and White’s Elements of Style. Awards will be presented in the spring at the winners’ schools.
This year’s competition examines a hypothetical situation at fictional Rocktown High School where it is apparent that
students in an AP history class have somehow received advance information on test questions. A student tells teachers that
the test was stolen and circulated among students in the class through a social media site. The school principal forces a
student, under threat of suspension from school, to log into the secret site in front of her in order to confirm that the test
questions were posted there. The principal then gets another student, again under the threat of suspension, to turn over his
cell phone and show her text messages that include the names of the students who had advance knowledge of the test. All
of the students involved are expelled from the school.
Contestants are asked to address whether a school administrator can demand that a student share her list of “friends” on
a social media site; whether a school administrator or teacher can demand that a student surrender his or her cell phone and
share private text messages; and whether there is a better course of action the school could take.
More information, including contest rules and last year’s winning essay, is posted at www.vsb.org/site/public/law-in-society.

Join a VSB Section
There are twenty sections of the Virginia State Bar. Each is a separate group devoted to improving the practice of law in a
particular substantive area or specialty practice. The sections operate under bylaws and policies approved by the Virginia
State Bar Council. They elect their own officers and choose their own activities within the limits established by the Council.
Section membership is open to all members in good standing of the Virginia State Bar. Many sections also have law student
and associate memberships. See more information at http://www.vsb.org/site/members/sections.
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Here Be Dragons — and Opportunities:
The Uncharted Tax Waters of Your Company’s
or Your Client’s First Foreign Acquisition
by Anna Derewenda

The increasing volume of mergers
and acquisitions (M&A) in 2014 and
2015 has been a hot topic for commentators and analysts. Heightened levels of
M&A activity made headlines in 2014
and reports indicate that the number of
deals is expected to increase further in
2015.1 The growing interest in acquisitions may reflect a strengthening US
economy. This, coupled with the large
amounts of cash reserves held by US
companies, creates an amenable atmosphere for additional M&A activity for the
remainder of 2015 and beyond.
40
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This optimism extends to acquisitions by US
companies of foreign entities (outbound acquisition). Currency exchange rates are another factor
in cross-border acquisitions and the strength of
the US dollar in 2015 has provided an additional
level of benefits. A recent analysis by
PricewaterhouseCoopers indicates that US investment in foreign markets has increased by 80 percent in the first half of 2015 (up to $139 billion
from $89 billion in 2014).2
Expanding internationally can provide a US
company with exciting new opportunities, including access to new customers and markets, as well
as manufacturing and workforce opportunities.
However, for a US company considering its first
outbound acquisition, the process can seem quite
daunting. Besides the new logistics and integration that will be required, the acquisition will
www.vsb.org
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likely require an analysis of US and foreign tax
issues and rules that the US purchaser has not
dealt with previously. This article provides an
overview of and introduction to some of the tax
issues and considerations that can potentially
arise in the various stages of the outbound
acquisition process, specifically in the context
of a stock purchase.
Due Diligence
As is the case with all stock acquisitions, in order
to complete tax due diligence it is important to
understand not only the financial statements and
tax filings of the target but also its legal structure
and business operations. When pursuing a foreign
target, this review, as well as all aspects of the
purchase, must be completed while keeping two
perspectives in mind: the non-US view and the
US view. These considerations are relevant
because while the purchaser must be aware of
the potential foreign tax liabilities of the target,
the operations and activities of the foreign company may result in US tax consequences to the
US purchaser.
Due diligence should include a review of the
foreign target’s legal entity organization chart. An
understanding of the target’s investments will
help provide a background for understanding the
operations and intercompany transactions of the
target and its affiliates, as well as information that
will be necessary for structuring the acquisition.
Practitioners should understand each target
company as a separate entity and also review its
operations on a global scale. Among other items,
due diligence includes understanding the target’s
intercompany agreements, financing, and location
and volume of supply chains, manufacturing
operations, distributors, sales agents, and employees. Reviewing these items will provide background for another important detail —
intercompany payments, such as service fees,
interest, dividends, and royalties.
Practitioners should also request copies of
the foreign target’s financial statements and foreign tax returns (including any supporting documentation) in order to understand the potential
foreign tax exposures and tax balance sheet positions. The request should include items that may
not yet be relevant to the US purchaser, such as
value-added tax returns, tax rulings, and transfer
pricing documentation. If the sellers are US persons and the target and/or its subsidiaries are (or
have been) controlled foreign corporations
(CFCs) or passive foreign investment corporations (PFICs), copies of any US tax information
returns filed also should be requested.3
www.vsb.org

Obtaining these documents and details will
help the buyer analyze the following aspects:
• Type of entity: As in the United States, each
country has multiple options for organizing a
business. In addition to confirming the local tax
aspects of the chosen business entity, it will be
important to know the foreign target’s tax classification (or entity type) for structuring purposes, including the availability of check-the-box
elections, as discussed further below.
• Potential foreign tax exposures: Tax liabilities may
result not only from home country tax filings
and positions, but also from other jurisdictions
as a result of “permanent establishments” created through the target’s activities in another
country.
• Withholding taxes: Countries often impose withholding taxes on payments made outside their
jurisdiction. These taxes are applied on a gross
basis and the rates typically depend on the type
of payment being made. For example, different
withholding tax rates may apply to payments of
royalties, interest, dividends, and for services.
Understanding the applicable tax rates can be
important for both due diligence and planning
purposes because the rates can be quite high in
some countries. However, if the recipient is eligible, the rate may be reduced under an applicable
income tax treaty between the foreign country
and the US.
• Transfer pricing documentation: Most countries
have transfer pricing rules in place requiring
that many payments made between affiliated
companies are completed on an arm’s length
basis. Documentation and reporting may be
required by the taxing authorities in the foreign
country and in the US. In the absence of proper
transfer pricing, the target and its affiliates may
be under a higher risk of having their taxable
income adjusted by the taxing authorities.
• Tax rulings: Some countries allow taxpayers relatively easy access to advance tax rulings whereby
the taxpayer and the tax authority can agree to
the tax consequences for proposed transactions.
The tax authorities also can agree to the effective
tax rate for a company’s income taxes. Often
these rulings are conditional on the substance in
the entity (e.g., the number of individuals
employed locally).
• US anti-deferral regimes: Where the foreign target will be a CFC or a PFIC in the hands of the
US purchaser, the target’s investments, operations, and transactions may result in the US
purchaser being required to include the target’s
foreign profits in its US taxable income.
Understanding the target’s status is important
TAXATION SECTION | Vol. 64 | October 2015 | VIRGINIA LAWYER
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to know what post-closing risks may arise for
the US purchaser after the acquisition.
• Tax attributes: Tax attributes should be analyzed
from both foreign and US tax perspectives. For
example, it may be necessary to understand the
earnings and profits (E&P) of the target as well
as the foreign tax paid by the foreign targets.4
These attributes are calculated pursuant to US
tax rules and may be different from earnings
and tax pools calculated for foreign tax and
financial statement purposes.5 Therefore, where
the seller is foreign, it is unlikely that such
records have been kept. As discussed below, an
election under Section 338 of the Internal
Revenue Code (Section 338 Election) may be
useful in purging these historical attributes for
US tax purposes.
Structuring the transaction
The structure of the transaction will depend on
many factors, including the identity of the buyer
and the purchaser, whether the target is publicly
traded or privately held, and whether an asset or
stock purchase is contemplated. The structure can
be simple, such as the making of one of the elections listed below, or more complicated involving
multiple entities and steps or even implicating the
much discussed “inversion” rules.6
• Use of a newly formed acquisition company: An
acquisition company, either foreign or US may
be useful for an additional layer of legal protection, where an asset purchase is contemplated
and in planning for financing, post-closing ownership, operations and transactions.
• Section 338 Election: A Section 338 Election will
serve to treat a stock purchase as an asset acquisition for US federal income tax purposes.7 A
fictional transaction is deemed to occur
whereby “old” target sells all of its assets to
“new” target.8 This has the effect of eliminating
the historic US tax attributes of the target and
therefore may be useful where the E&P and foreign tax credit pool of the target is not known
or is unreliable. Furthermore, the election may
have the benefit of stepping up the tax basis of
assets, resulting in increased depreciation and
amortization deductions that may serve to
reduce the future E&P of the entity. It should be
noted that this election is effective only for US
tax purposes and has no effect on the tax attributes as calculated for foreign tax purposes.
Thus, for example, a Section 338 Election may
eliminate a historic deficit in E&P for US tax
purposes, but carryforward losses may continue
to exist for foreign tax purposes.
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A Section 338(g) election may be made for a
foreign target if all the requirements for making
such an election are met.9 There are various considerations that must be analyzed in conjunction
with the making of this election. The election
may have an effect on the future tax credits available to the US purchaser or the character of distributions made from the target.10 In addition,
the identity of the seller will be relevant. Where
the seller is a US person, additional tax may result
to them on the sale of their shares because the
election may recharacterize their gain.
Indemnification of the seller for incremental taxes
may be negotiated as part of the purchase and
included in the share purchase agreement.
• Check-the- box election: The US tax rules provide
that a taxpayer may elect to treat domestic and
foreign business entities as corporate (opaque)
or as flow-through (transparent) entities.11 In
certain circumstances, it may be useful to treat
the foreign target as a flow-through entity. Such
an election may be useful where the foreign target is projected to create losses, when deferral of
US taxation on foreign income is not possible
due to anti-deferral regimes, or where access to
additional US foreign tax credits may result.
The check-the-box election is generally available for foreign entities unless they are on a list of
entities known as “per se corporations.”12 An election cannot be made to treat such entities as flowthrough entities. Therefore, it is important to
understand the foreign target’s structure to determine whether a conversion to an eligible entity
will be required. Such conversions can often be
completed in a tax neutral matter, but it may take
several weeks or even months, resulting in “tax
leakage” while the foreign target remains a corporation and upon the check-the-box election itself.
• Financing of the acquisition: Acquisition of the
foreign target may be financed by the cash held
in the US purchaser’s reserves or through thirdparty financing. To the extent that bank financing is necessary, the determination should be
made as to whether it should be obtained by the
US purchaser or a foreign acquisition company.
Although generally driven by non-tax factors,
financing of the acquisition must be carefully
analyzed from a tax perspective.
For example, banks frequently require collateral for loans by US purchasers. This requirement
can extend to a pledge of the newly purchased
foreign assets or shares. Such a pledge can result
in a deemed dividend to the US purchaser in the
amount of the loan.13 The same consequences
can result if the foreign subsidiary guarantees the
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US purchaser’s loan.14 Therefore, care must be
taken to ensure that the financing is properly
negotiated to avoid substantial tax consequences
to the purchaser.
Conclusion
Although the acquisition of the US company’s
first foreign target can seem like a daunting
process, it can provide significant opportunities
for growth of the company. Coordination with
reliable and knowledgeable co-counsel in the local
jurisdiction(s) will be vital in the process, ensuring that issues are properly addressed and negotiations adequately memorialized in the purchase
agreement. With the assistance of experienced US
and local counsel, the burdens on you and your
company can be greatly alleviated.
Kyle Wingfield contributed to this article.
Endnotes:
1 http://www.pwc.com/us/en/press-releases
/2015/pwc-deals-mid-year-outlook-press
-release.jhtml based on data provided by
Thomson Reuters; http://www2.deloitte
.com/content/dam/Deloitte/us/Documents
/mergers-acqisitions/us-ma-trends15
-042115.pdf.
2 http://www.pwc.com/us/en/press-releases
/2015/pwc-deals-mid-year-outlook-press
-release.jhtml.
3 A CFC is a foreign corporation that is owned
more than 50% by US shareholders. I.R.C. §
957(a). For this purpose, a US shareholder is
a US person that owns 10% or more of the
shares of the foreign corporation. I.R.C. §
951(b). Where the foreign corporation is a
CFC, the US shareholder may be subject to
the “Subpart F” anti-deferral regime requiring inclusion of the CFC’s profits in the
shareholder’s US taxable income.
The PFIC regime is also an anti-deferral
regime, but has no ownership threshold. A

4

5
6
7
8
9
10
11
12
13
14

foreign corporation will be treated as a PFIC
if the level of its “passive” income and assets
meets a certain threshold. I.R.C. § 1297. A US
person owning an interest in a PFIC may be
subject to additional taxation on distributions from and sales of the PFIC stock. I.R.C.
§ 1291.
In both cases, additional return reporting will likely be required for the U.S. shareholder.
A US shareholder’s taxable income under US
anti-deferral regimes often depends on the
E&P of the foreign company. However, double-taxation of the income may be alleviated
in certain circumstances through credits
available in the U.S. for foreign taxes paid on
that income. I.R.C. §§ 901, 902.
I.R.C. § 964(a).
See I.R.C. § 7874.
I.R.C. § 338(a).
Id.
See generally I.R.C. § 338 and the regulations
thereunder.
See, e.g., I.R.C. § 901(m).
Treas. Reg. § 301.7701-3.
Treas. Reg. § 301.7701-2,-3.
See I.R.C. § 956; Treas. Reg. § 956-2(c).
Id.

Anna Derewenda is a partner in the Richmond
office of Williams Mullen where she is part of the
tax group. She focuses her practice on inbound and
outbound international tax issues, as well as
domestic corporate tax issues. She provides advice
regarding the tax consequences of all manner of
cross-border transactions and international operations across a variety of industries.

Got an Ethics Question?
The VSB Ethics Hotline is a confidential consultation service for members of the Virginia State Bar. Non-lawyers may
submit only unauthorized practice of law questions. Questions can be submitted to the hotline by calling (804) 775-0564 or
by clicking on the blue “E-mail Your Ethics Question” box on the Ethics Questions and Opinions web page at www.vsb.org
/site/regulation/ethics/.
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Access to Legal Services

Poverty and the Law CLE at
the University of Richmond
A CLE entitled “Poverty and the Law:
Understanding Poverty” recently gave
sixty-five attorneys an opportunity to
learn about the day-to-day struggles of
low income citizens. The CLE was led by
Tiela M. Chalmers, an attorney in
Alameda County, California, and expert
in experiential poverty learning.
A mini-community was set-up in
the Jepson Alumni Center at the
University of Richmond that included a
job bank, school, daycare, public park,
pawn shop, jail, fast food restaurant, and
grocery store, among other organizations. Attorneys were assigned a character to play and then grouped into
families who then set out to try and
make it through their tasks, often without money, transportation, or both.
Volunteers from the law school and the

Virginia State Bar played
roles ranging from a
police officer to a landlord to the head of the
local job bank.
In the debrief that
followed the session,
many attorneys laughed Tiela M. Chalmers (standing), an attorney in Alameda County, California, and
expert in experiential poverty learning, spoke to volunteers at the recent “Poverty
at the lengths they went
and the Law: Understanding Poverty” CLE at the University of Richmond.
to in order to accomplish their tasks, including taking other
buy transportation vouchers. Of the
participants’ travel tickets off their chairs
thirty-six evaluations submitted, thirtywhen they weren’t looking. Asked to
two rated the CLE as excellent and one
sum up the general theme of the expericommented, “I appreciate this simulaence, one attorney commented, “It all
tion so much. It made me stop and think
came down to basically never having the
about the background issues that my
right form,” which was clearly seen in the
clients are bringing to the table.”
long lines as attorneys waited in job lines
or tried to cash work checks in order to

Access to Justice Hero
Are you providing service to someone who can’t afford legal representation, is your law firm, or another attorney you know? We’d like to tell
the members of the Virginia State Bar about it. We’d also like to hear about work lawyers have done on special pro bono projects, or any
access to justice program or issue that needs assistance. The VSB is continuing its focus on access to justice by regularly raising awareness of
outstanding service by pro bono, legal aid, and indigent defense lawyers.
So send us your story — 400 words or less — about access to justice, along with a photo. We’ll pick the best and feature it in Virginia
Lawyer. E-mail your stories to us at hickey@vsb.org.
By the way, the Access to Justice/Pro Bono pages of the VSB website at http://www.vsb.org/site/pro_bono have begun featuring a
Volunteer Lawyer Spotlight. Please send a brief “blurb” (3 to 5 sentences and a photo) about an outstanding contribution by a volunteer
lawyer or law student. The Special Committee on Access to Justice will update the spotlight each month. Please send your “blurbs” to
doss@vsb.org.
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Mr. Smith Goes to Chicago
by Dee Norman

On October 2 in Chicago, Christian &
Barton litigator Michael W. Smith
became the 66th president of the
American College of Trial Lawyers,
achieving a mark in the Virginia legal
community: a trifecta presidency of
the Bar Association of the City of
Richmond, the Virginia State Bar, and
the American College of Trial Lawyers.
Raised in a hamlet of South
Carolina called Beech Island that is perhaps best known for being the home
and final resting place of James Brown,
the Godfather of Soul, Mike Smith was
better known as the quarterback of the
state champion North Augusta Yellow
Jackets than he was as an academic or a
politician. “I never ran for office then,
or now,” says Smith from his Richmond
office. “I’ve always set my sails for practicing law, not governing.”
The American College of Trial
Lawyers invites only those “who have
demonstrated, after an intensive investigation, the highest standards of trial
work, ethics, and collegiality over a
minimum of 15 years.” Currently, only
0.5 percent of trial lawyers are members
of the college, or about 5,700 lawyers
from every state and Canada, including
all members of the US and Canadian
Supreme Courts.
Campaigning or applying to join
the college is not allowed and viewed
as counter-productive, and leadership
roles are selected by committee.
According to immediate past-president
Francis Wikstrom, “We believe that
truly outstanding trial lawyers not only
possess the necessary trial skills, but
also treat all participants in the justice
system with dignity and respect at all
times.”
Smith was inducted into the ACTL
in 1989, three years after he became
www.vsb.org

president of the Bar
Association of
Richmond. He then
served as the president of the Virginia
State Bar in 1995–
1996. During these
years, Smith also
managed a thriving
corporate and commercial trial practice representing
clients that included railways, utilities,
health-care companies, and aviation
companies.
In his office at Christian & Barton,
it is not difficult to imagine the civility
that impressed Smith’s peers over his
career. After apologizing for not tidying
his office and making a number of offers
to get coffee or water, Smith settles into
a warm and thoughtful conversation in
which he expresses his admiration for
the grandmother who raised him after
his own mother died. He also talks about
meeting his wife, the former Ellen Bain
Bremner, at the University of South
Carolina, when she was an undergraduate and he a law student.
After graduating from USC Law
School, Smith served in the Army before
accepting a clerkship with the Honorable
Robert R. Merhige Jr., of the United
States District Court for the Eastern
District of Virginia. Judge Merhige, after
an illustrious career as a pilot in WWII,
became famous for his rulings that
desegregated Virginia schools. Judge
Merhige not only mentored Smith, he
became a lifelong father figure. The day
that Judge Merhige retired from the law
he called Smith and said simply, “Come
and get your desk,” referring to the heavy
burl wood desk that now sits in Smith’s
office. The desk had originally belonged
to Ellen Bain’s grandfather, criminal

defense attorney Leith Bremner, who
had been Merhige’s law partner, mentor,
and close friend, and who had given
Judge Merhige the desk when he retired.
The desk was one of only two made, the
other going to Woodrow Wilson.
Smith hopes to see the ACTL use
its influence under his tenure to help
veterans “…breakthrough the backlog
of appeals to get the coverage and
money they deserve for their injuries.
We will advocate at the highest levels
to improve a system that is currently
allowing some veterans to die before
their appeals are heard.”
Of another major goal, Smith says,
“We are the only country that guarantees
the right to a jury trial in a constitution.
We need to be vigilant in protecting our
right to a jury trial, and the best way to
be vigilant is to exercise that right.” To
that end, the ACTL will continue to promote and protect jury trials and partner
in programs such as Justice Sandra Day
O’Connor’s non-profit iCivics teaching
program that aims to educate children
about their roles as citizens, including
the right to a jury trial, the importance
of jury duty, and the three equal
branches of the US government.
Smith lives on a horse farm in
Manakin Sabot, outside of Richmond,
and admits that though his riding skills
are “very, very poor,” he is excellent at
Smith continued on page 46
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Smith continued froom page 45
mucking the stalls of Ellen Bain’s horses,
Winnie and Gabby. It’s not hard to
imagine the modest and affable Mike
Smith cleaning stalls, nor is it difficult
to picture him driving the school bus
for his Aiken County school district,
which he did as a senior in high school
to earn $30 a month. His humble
beginnings are perhaps the key to his
love of the American judicial system,
and the jury system in particular.
“It used to be that the judges,
jurors, prosecutors and executioners
were the nobles and kings in all cases,”
says Smith. “Now, everyone, even Mike
Smith from Beech Island, has the
opportunity to be judged by one’s
peers. And that’s a great system.”

Upcoming Solo & Small-Firm
Practitioner Forums
The Solo & Small-Firm Practitioner Forum focuses on issues that confront
attorneys who practice alone or in small firms. Law office management and
ethics are among several topics covered at these CLEs.
These CLEs are free, include lunch, and are available on a first-come, firstserved basis. Registration will open in December and the agendas and registration details will be posted on the CLBA website at http://www.vsb.org/site/
conferences/clba-calendar.
Monday, April 11, 2016
Solo & Small-Firm Practitioner Forum – Eastern Shore Community College,
Melfa
Monday, May 2, 2016
Solo & Small-Firm Practitioner Forum/Regional Bench-Bar Conference –
Fredericksburg Hospitality House & Conference Center, Fredericksburg
Monday, May 16, 2016
Solo & Small-Firm Practitioner Forum – Virginia Tech, Blacksburg

NOTICE:
Check Your MCLE Hours
Online Now

For confidential,
free consultation
available to all Virginia attorneys
on questions related to legal
malpractice avoidance, claims repair,
professional liability insurance issues,

The Mandatory Continuing Legal Education compliance deadline is
October 31, 2015. Go to https://member.vsb.org/vsbportal/ to review your
MCLE record.

and law office management, call
Fairfax County lawyer, John J.
Brandt, who acts under the
auspices of the Virginia State Bar at

An Interim Report was mailed to all active members in July. Please
apply for any non-approved courses now to avoid a new late application

(703) 281-2600 x101

fee for applications received over 90 days after course attendance.
Reminder: Of the 12.0 CLE hours required each year, 2.0 must be in
ethics and 4.0 must be from live, interactive programs. If you have any
questions, please contact the MCLE Department at (804) 775-0577 or
mcle@vsb.org.
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VSB Staff Directory
Frequently requested bar contact
information is available online at
www.vsb.org/site/about/bar-staff.
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Local and Specialty Bar Elections
Harrisonburg-Rockingham Bar
Association
Tracy James Evans II, President
Jacob Townsend Penrod, President-elect
Quinton Bowman Callahan, Secretary
Charles Andrew Bolt, Treasurer

Petersburg Bar Association
Tiffany Buckner, President
Shaun Ryan Huband, Vice President
Kevin Bjorn O’Donnell, Secretary
Richard McIlwaine Cuthbert, Treasurer

Hispanic Bar Association of the
Commonwealth of Virginia
James Reyes, President
Gilberto Sanchez, Vice President
Fernando Villarroel, Secretary
Mikhail Nekrich Lopez, Treasurer

South Hampton Roads Bar Association
Lenard Tyrone Myers Jr., President
Tameeka Montgomery Williams,
President-elect
Kendra Nicole Johnson, Secretary
William T. Mason Jr., Treasurer

Loudoun Chapter, VWAA
Angela Gilless Campbell, President
Newport News Bar Association
James Arnold Segall, President
Joseph Franklin Verser, President-elect
Lisa Marie Moore, Secretary
Christopher Scott Johnson, Treasurer

The CLBA would like to welcome the
Virginia Women Attorneys Association
(statewide) as its newest member. (The
local chapters were already members.)
This year’s officers are as follows:
Betsy Sue Scott, President
Joan McKenna, President-elect
Claire Frances Egan Keena, Secretary
Cynthia Kaplan Revesman, Treasurer

York County-Poquoson Bar
Association
Jeremy Allen Markle, President
Justin Robert Atkins, President-elect
Robert Paul Stenzhorn, Treasurer

SAVE THE DATE

Bar Leaders
Institute

LOCAL BARS:

March 28, 2016

Enhance Member Value and Fund Valuable Programs

Lewis Ginter Botanical Garden
Richmond

Did you know ALPS funds a dedicated grant program developed specifically for
local bar associations? ALPS would like to help local bars like yours bolster your
current programming, develop new initiatives and increase your reach.
Apply now or learn more at http://vaportal.alpsnet.com

Registration will open
in December.
See http://www.vsb.org/site
/conferences/clba/.
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Next Grant Funding Deadline: 11/30/2015
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In Memoriam
Stephen Wade Adkins
McGaheysville
August 1956 – March 2015

Herbert Bradford Glassman
Washington, DC
January 1967 – July 2015

Richard Duncan Shepherd
Troy
December 1953 – July 2015

Robert Gerard Andary
Washington, DC
June 1947 – March 2015

Willie L. Hudgins Jr.
Reston
March 1943 – April 2015

Myrna B. Silen
Dallas, Texas
July 1947 – November 2014

Geoffrey Sean Bald
Springfield
October 1970 – July 2015

Dionisio Cayetano Legaspi Jr.
Woodbridge
April 1976 – April 2015

Charles W. Sloan
Vienna
August 1938 – July 2015

Robert C. Barclay III
Portsmouth
April 1922 – June 2015

Robert Douglas Lynd
Stone Ridge
September 1945 – July 2015

Kenneth Warren Smith
Alexandria
July 1948 – June 2015

John J. Daly
Leesburg
June 1927 – June 2015

Edward C. Minor
Duluth, Minnesota
December 1942 – May 2015

Carla Janet Urquhart
Alexandria
February 1962 – March 2015

Mary Johnson Donahue
Virginia Beach
November 1949 – April 2015

Glenn Jerold Pfadenhauer
Washington, DC
July 1959 – January 2015

Fitzhugh Elder Jr.
Staunton
January 1917 – June 2015

John Patrick Shannon Jr.
Alexandria
June 1946 – May 2015

YLC Honored
The VSB Young Lawyers Conference
recently received a number of awards
from the American Bar Association. The
conference competes in Class 1A
against the largest young lawyer groups
in the country. The awards were:
• 2nd place, Newsletter, for Docket Call
• 2nd place, Diversity, for its mentorship
program
• 2nd place, Service to the Profession, for
its Rule of Law Day at the Capitol
The conference also received special
recognition in the Service to the Bar
category for the Immigration Outreach
Committee CLE Series and another
special recognition for its overall work.
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Support the Virginia State Bar Diversity Conference.
Anyone can join, it’s free, and takes only about two minutes. Demonstrate
your support for the Diversity Conference by becoming a member today.
http://www.dcvsb.org/

Have You Moved?
To check or change your address of record with the Virginia State Bar, go to the VSB
Member Login at https://member.vsb.org/vsbportal/. Go to “Membership Information,”
where your current address of record is listed. To change, go to “Edit Official Address of
Record,” click the appropriate box, then click “next.” You can type your new address,
phone numbers, and e-mail address on the form.
Contact the VSB Membership Department (membership@vsb.org or (804) 7750530) with questions.

www.vsb.org

Law Libraries

Keeping Up with Tax Law and the Affordable Care Act
by Fred Dingledy

The Patient Protection and Affordable
Care Act (ACA) is primarily about
health care, but tax law also plays an
important part in its execution. Lawyers
in Virginia, along with their colleagues in
other states, are still grappling with the
new body of law that the ACA has given
birth to. Fortunately, there are numerous
resources attorneys can use to understand the ACA and to help them keep
track of new developments related to it.
American Bar Association Section of
Taxation
http://www.americanbar.org/groups
/taxation.html
The Section of Taxation publishes three
quarterly periodicals: The Tax Lawyer,
NewsQuarterly, and The Practical Tax
Lawyer. These publications are only
available to section members, but the
section sponsors CLE webinars and inperson seminars discussing the ACA.
Although registration is required, some
of these CLE programs are free to anyone.
Affordable Care Act Review
http://www.acareview.com/
Balch & Bingham LLP publishes this
blog, in which the firm’s attorneys discuss developments in ACA law. Posts
discuss new regulations, guidance from
federal agencies, and court decisions,
and include links to the primary sources
they discuss. Since Balch & Bingham also
uses the blog to showcase their ACA specialists, many entries contain analysis by
those attorneys.
Annual VIRGINIA Conference on
Federal Taxation
http://virginiataxconference.org/
The Annual VIRGINIA Conference on
Federal Taxation describes its mission as
“provid(ing) the highest level of continuing tax education to experienced tax
practitioners,” but it has useful information for any lawyer who wants to keep
tabs on tax law. The 2014 conference had
a session on federal tax developments
www.vsb.org

that included a list of important tax
developments related to the ACA, and
the 2015 conference included a session
specifically dealing with the current status of ACA law. Many Virginia law
libraries will have a copy of the conference’s thorough course materials. In
addition, videos for some of the sessions
will be streamed from the conference’s
website.
Bloomberg BNA Health Law &
Business Series Portfolio 2350:
Affordable Care Act Implementation:
Regulations, Models, and Implications
(available through Bloomberg BNA
Online)
Lawyers have regarded Bloomberg BNA’s
Portfolios for many years as a reliable
resource for thorough discussions of
specialized areas of the law. The portfolio on the ACA provides a useful summary of the act’s history and structure as
well as detailed analyses of its provisions.
Working papers include summaries of
important parts of the law in easy-toread chart format along with useful
forms. Although this portfolio focuses
on the health-care law aspects of the
ACA, it also discusses the tax implications in useful detail. If you do not have
access to this publication, check with
your local law library.
IRS: Affordable Care Act (ACA) Tax
Provisions
http://www.irs.gov/Affordable-Care-Act
The IRS’s website has a useful section
devoted to the ACA. This section has a
list of regulations the agency has issued
under the act, but it also has a wealth of
other useful tools. The ACA Information
Center for Tax Professionals has links to
IRS publications, backgrounders, and
FAQs on some of the major questions a
practitioner might have. Other sections
have information on the ACA rules as
they relate to individuals, families, and
employers.

Federal Register: Internal Revenue
Service
https://www.federalregister.gov
/agencies/internal-revenue-service
The website of the Federal Register,
“The Daily Journal of the United States
Government,” has pages dedicated to
each federal agency, including the
Internal Revenue Service. The IRS’s page
has a list of their notices and rules
recently published in the register, along
with links to the full text. It also lists
comment periods that have just opened
or are about to close. You can sign up for
e-mail updates or subscribe to an RSS
feed for notifications of when new IRS
documents are published in the register.
Newsletters:
If your office does not have access to
either of these newsletters, try your local
law library.
Bloomberg BNA Tax Management
Weekly Report (available through
Bloomberg BNA Online)
Thomson Reuters (RIA) Checkpoint
Federal Taxes Weekly Alert Newsletter
(available through Thomson Reuters
Checkpoint)
Practitioners rely on these newsletters
for timely information about breaking
developments in the regulatory world.
Both the Tax Management Weekly Report
and the Federal Taxes Weekly Alert
include useful news about developments
in tax-related ACA law, such as new IRS
rules and guidance or new court decisions. Articles may also include analysis
of the impact these new developments
will have for readers, and include links to
relevant documents and analysis.

Fred Dingledy is a senior reference librarian at the College of William & Mary Law
School and has served as president of the
Virginia Association of Law Libraries.
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Technology and the Practice of Law

Discovery, Technology, and the General Litigator
by Erin W. Hapgood and Richard N.P. Naylor1

New and developing court rules, case law
and even some state bar ethics opinions2
send a clear message: the modern litigator must have a basic understanding of
the process of discovering electronically
stored information (ESI),3 including the
capabilities and limitations of technology and how the process is viewed by a
judiciary increasingly comfortable with
the topic. The proliferation of electronic
data associated with litigants of all types
and sizes, whether corporate or individual, means a litigator must understand
not only how to identify where clients
and opposing parties keep documents,4
but how to leverage the available tools to
efficiently analyze those documents and
opponents’ productions.
When developing a plan for requesting documents from an opposing party,
or assisting your client in preservation or
collections, you must understand where
and how electronic documents are
stored. An effective discovery plan must
also take into account the cost implications of collecting from those sources.
The emphasis will always be on whether
these efforts are proportionate to the
case, particularly in federal court where
the rules will soon require an increased
emphasis on that factor.5
Parties with large volumes of data,
and a commensurate discovery budget,
have a host of tools at their disposal to
aid in the efficient analysis of ESI.
Attorneys managing small volumes of
data and correspondingly small budgets
are not, however, precluded from taking
advantage of what technology has to
offer. While tools such as predictive coding, a form of analytics where attorneys
teach the computer what types of documents are relevant, may presently only
be appropriate for very large volumes of
data (if at all), its costs are decreasing.
Additionally, there are other tools that
can help general litigators in cases with
smaller volumes of data. Today’s tech-

50

VIRGINIA LAWYER | October 2015 | Vol. 64

nology can create conceptual clusters of
documents with other similar documents with no attorney input required.
Virtually all electronic review platforms
include filtering on any number of fields
and “tagging” documents for production, privilege, and topical issues, allowing for easy organization and analysis of
ESI. By understanding how technology
can streamline the process, small firms
and solo practitioners can manage a
greater volume of documents than was
practical in the past and enjoy the attendant potential benefits to the merits of
their claims or defenses. Understanding
this process will permit counsel to be
able to articulate with confidence the
actual cost of the search and review.
One technological issue that can
take litigators by surprise is the production format. Responding parties are
generally free to produce ESI in whatever
format they choose where the requesting
party does not specify the format for
production, provided the format is the
format in which the ESI is ordinarily
maintained or is otherwise reasonably
usable. Sophisticated litigants have the
capability to accept tiff image files delivered with an accompanying metadata
load file, while such a production would
be effectively useless to a general litigator
without access to a proprietary review
platform. It is therefore advisable to consider one’s capabilities and specify the
desired production format. Documents
can be produced natively, permitting
both parties to have the ESI as it was created at a much reduced cost. A searchable PDF format is available, but the
searches will not be as effective as those
conducted in other formats. Counsel
must be familiar with each of these formats and their advantages and disadvantages. Obviously, demanding that the ESI
is produced in a format that is most
usable is where counsel must start.
Failing to do so may create protracted

and expensive motion practice over what
should be a practical problem that is
resolved by counsel’s agreement.
There are, of course, costs associated
with using eDiscovery technology, but
high costs are no longer a given.
Litigators can control costs with a
thoughtful discovery plan and understanding how much, or how little, additional support they might need from
technology. Most software is fairly user
friendly and relatively intuitive. Some
firms or vendors will simply host the
data for you, allowing an attorney to
search, filter, or otherwise analyze the
documents, flag the ones that are
responsive or important and have them
prepared for production.
Regardless of the types or volume of
data to be managed, technology can help
facilitate a discovery plan.
Understanding the technology helps in
developing a defensible and efficient
plan for evaluating the sufficiency of the
opposing party’s responses, is much simpler than many believe and can help litigators add value to their cases.
Endnotes:
1
The authors would like to thank U.S.
Magistrate Judge John M. Facciola (ret.)
for his insights and assistance with this
article.
2

See, State Bar of California Standing
Comm. On Prof’l Responsibility and
Conduct, Formal Op. 2015-193 (2015)
(“An attorney’s obligations under the
ethical duty of competence evolve as
new technologies develop and become
integrated with the practice of law.
Attorney competence related to litigation generally requires, among other
things, and at a minimum, a basic
understanding of, and facility with,
issues relating to e-discovery, including
the discovery of electronically stored
information (“ESI”)).

Tech continued on page 52
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Risk Management

You Don’t Get It Both Ways — The Downside of
Joint Representation
by Mark Bassingthwaighte

Some time ago I was asked to review
several different sample Consent to Joint
Representation forms that a firm was
using with its estate planning clients.
What I found was troubling. To set the
stage, this firm was accustomed to providing coordinated estate planning services to families in situations where such
a plan was called for. In other words,
they were involved in multigenerational
joint representation. Now I have no
problem with this initially as there is
nothing inherently wrong with joint representation in and of itself. My problem
was with what the firm tried to do with
their waiver documents.
In one of the forms, the firm sought
to inform their joint clients that a potential conflict existed. So far, so good
because disagreements on key decisions
may arise after the representation has
begun. Unfortunately, it went downhill
from there. The waiver went on to state
that each client will be treated as if they
were being represented by separate
counsel and that, absent authorization,
no secrets would be shared between
clients even if the resulting plans were
incompatible or that the plan of one
client was detrimental to one of the
other clients. Now I’ve got a problem
with that.
To make matters worse, this waiver
went on to state that each client had the
right to loyal and diligent representation.
While an accurate statement, in the context of the waiver document that the
statement was placed, I don’t see how an
attorney could view the keeping of
secrets in joint representation or the
drafting of documents that may end up
being detrimental to one or more of the
jointly represented clients as meeting the
definition of loyal and diligent representation. I also don’t think any of the firm’s
clients would either, particularly if and
www.vsb.org

when one eventually discovers that they
were the one harmed by their own attorney’s act of drafting estate planning documents that ultimately proved to be
detrimental to their interests. As the
attorney, you don’t get it both ways.
The way that I see it is this; one
can’t be partially loyal. The duty of loyalty is to be equal among all clients,
period. It’s an all or nothing kind of
thing. Should one of the clients insist
that a confidence be maintained and as a
result an incompatibility in the overall
estate plan arises in some fashion, it’s
over. You are out as the attorney and out
for all. Don’t try to pick one family
member to continue on with, drop the
rest, and maintain the secret. Not only
would this be unethical but a viable malpractice claim may very well be on the
horizon.
This is one of the risks inherent
with joint representation. Significant
conflicts can and sometimes will arise.
When they do, the attorney often must
completely withdraw. At ALPS, we have
seen viable claims where an attorney lost
contact with one of the joint clients in a
personal injury suit and yet carried on
with the representation of the remaining
client. Often attorneys will attempt to
justify such a decision by arguing that
too much, in terms of time and money,
was invested in the case and they were
not about to walk away from that kind
of an investment.
The decision to remain or withdraw
cannot be based upon what would be
best for you as the attorney. This will
eventually be viewed as your putting
your own financial interests above the
best interests of your clients. This decision should be solely about what’s best
for, and only for, the clients. If proceeding with the representation of the
remaining clients could in any way be

detrimental to the one client you no
longer wish to represent, you’re out.
There are very few exceptions to this
outcome. The same is going to be true in
joint representation of any type; but of
particular concern due to claims activity,
is when attorneys attempt to jointly represent clients in a business transaction, a
real estate transaction, or in a divorce.
Tread carefully in these practice areas.
I do understand the temptation to
try and anticipate conflict problems and
avoid the necessity of having to withdraw by obtaining waivers in advance. It
can be very hard to walk away. While
waivers are valuable and quite necessary
at times, one must also understand that
waivers aren’t a fix it all solution. Even
though I am certain that a number of
clients have signed consent to joint representation forms just like the one discussed above, that doesn’t necessarily
make that waiver effective. Consent,
informed as it may be, cannot make a
nonconsentable conflict consentable
and, for me, that’s the bottom line.
Again, you don’t get it both ways.
Nonconsentable conflicts do exist
regardless of how much you might wish
otherwise.

Mark Bassingthwaight, ALPS risk manager,
has conducted more than 1,000 law firm risk
management assessment visits, presented
numerous continuing legal education seminars
throughout the United States, and written
extensively on risk management and technology. His webinar on Best Practices for Client
Selection in the ALPS CLE library is at
http://alps.inreachce.com. He can be contacted
at: mbass@alpsnet.com.
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See, e.g. Rules of the Supreme Court
of Virginia, Rule 4:9(a) (“electronically stored information” includes
“writings, drawings, graphs, chart,
photographs, and other data or data
compilations stored in any medium
from which information can be
obtained, translated, if necessary, by
the respondent into reasonably usable
form”).
The location of documents is explicitly included in the topics for which
discovery is available under the current Federal Rule of Civil Procedure
26(b)(1). The revised FRCP 26(b)(1)
does not specifically list the topics for
discovery, but maintains the same language allowing discovery for information “relevant” to a claim or defense,
so long as it is “proportional” to the
needs of the case. Fed. R. Civ. P.
26(b)(1) (effective December 1, 2015
absent contrary Congressional
action). Elimination of the express
listing of topics, including document
location, from Rule 26 does not

VIRGINIA LAWYER | October 2015 | Vol. 64

change parties’ obligations.
“Discovery of such matters is so
deeply entrenched in practice that is it
no longer necessary to clutter the long
text of Rule 26 with these examples.”
Committee Notes, 2015 Amendments,
FRCP 26(b)(1). Typical locations
include personal and business hard
drives, email accounts, file share sites,

Erin W. Hapgood is an associate in Murphy &
McGonigle’s Strategic Discovery and
Information Management Group. Her practice
includes advising clients on discovery issues
arising from complex commercial litigation
and regulatory enforcement actions and developing strategies for the accurate and effective
production of documents. Ms. Hapgood is a
member of the VSB Special Committee for
Technology and the Practice of Law.

5

network locations, online storage,
cameras and mobile devices.
Fed. R. Civ. P. 26(b)(1) (effective
December 1, 2015 absent contrary
Congressional action).

Richard N. P. Naylor is an officer at Murphy
& McGonigle, PC, where he runs the firm’s
Strategic Discovery and Information
Management Group. He advises clients on
issues related to e-discovery, including the
preservation, collection, analysis, and production of electronically-stored information in
complex litigation and governmental regulatory investigations.
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CLE Calendar
Introduction to Virginia’s Sentencing
Guidelines
Six-hour seminars approved for six CLE
credits, December 8, Roanoke (Roanoke
Higher Education Center); December
10, Fairfax (Fairfax County Government
Center); December 15, Chesapeake
(Chesapeake Sheriff’s Office). Details at
http://www.vcsc.virginia.gov/training.ht
ml. The introduction seminar is
designed for the attorney or criminal
justice professional who is new to
Virginia’s sentencing guidelines. The
seminar will begin with general background information and progress to
detailed information on scoring each of
the guidelines factors to include changes.
Register by completing the form and
submit to the commission. Space may be

limited. Purchase manual separately.
$125 fee waived for judges, commonwealth’s attorneys, P&P, public defenders, and staff.
Virginia Lawyer publishes at no charge
notices of continuing legal education programs sponsored by nonprofit bar associations and government agencies. The next
issue will cover December 16 through
February 20. Send information by October
30 to hickey@vsb.org. For other CLE
opportunities, see Virginia CLE calendar
and “Current Virginia Approved Courses”
at www.vsb.org/site/members/mclecourses/ or the websites of commercial
providers.

Virginia State Bar
Harry L. Carrico
Professionalism Course
December 2, 2015, Richmond
January 7, 2016, Alexandria
March 16, 2016, Alexandria
April 7, 2016, Charlottesville
See the most current dates and
registration information at
http://www.vsb.org/site
/members/new.

Virginia CLE Calendar
Virginia CLE will sponsor the following continuing legal education courses. For details, see http://www.vacle.org/seminars.htm.

October 15
34th Annual Family Law Seminar: Hot
Topics in Domestic Practice Today
Live — Fairfax
8:30 AM–4 PM
October 15
Time Mastery for Lawyers: More Than
100 Ways to Maximize Your
Productivity and Satisfaction
Live — Richmond
8:30 AM–4:30 PM
October 15
Fraud — The Most Used and Least
Understood Cause of Action:
Allegations, Defenses, and Practice Tips
Video — Charlottesville
9 AM–1:20 PM
October 15
41st Annual Recent Developments in
the Law: News from the Courts and
General Assembly
Video — Norfolk, Tysons Corner
9 AM–4:25 PM

www.vsb.org

October 15
What’s New at the Virginia Supreme
Court? An Overview of Recent Civil
Decisions 2015
Telephone
NOON–1:30 PM

October 20
34th Annual Family Law Seminar: Hot
Topics in Domestic Practice Today
Live — Norfolk
8:30 AM–4 PM

October 16
Time Mastery for Lawyers: More Than
100 Ways to Maximize Your
Productivity and Satisfaction
Live — Roanoke
8:30 AM–4 PM
October 16
41st Annual Recent Developments in
the Law: News from the Courts and
General Assembly
Video — Alexandria
9 AM–4:25 PM
October 20
Communicating to Win
Live — Fairfax
8:30 AM–3:45 PM

October 20
33rd Annual Real Estate Practice
Seminar
Video — Alexandria, Charlottesville,
Richmond, Roanoke, Tysons Corner
8:30 AM–3:40 PM (Richmond video
begins at 9 am)
October 20
34th Annual Trusts and Estates
Seminar
Live — Williamsburg
9 AM–4:15 PM
October 20
Ethics Update for Virginia Lawyers 2015
Webcast/Telephone
NOON–2 PM
October 21
Communicating to Win
Live — Richmond
8:30 AM–3:45 PM
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CLE Calendar
October 21
24th Annual Advanced Elder Law
Update Seminar
Video — Abingdon, Alexandria,
Charlottesville, Norfolk, Richmond,
Roanoke
9 AM–4:15 PM
October 21
What’s New at the Virginia Supreme
Court? An Overview of Recent Civil
Decisions 2015
Telephone
5–6:30 PM
October 21
Tom Spahn on Confidentiality:
Exceptions to the Duty
Webcast/Telephone
7–9 PM
October 22
34th Annual Trusts and Estates
Seminar
Live — Roanoke
9 AM–4:15 PM
October 22
Defending Serious Traffic Cases 2015:
Strategies and Tactics in Representing
Clients
Video — Abingdon, Alexandria,
Charlottesville, Danville, Hampton,
Richmond
8:25 AM–3:50 PM (RICHMOND VIDEO
BEGINS AT 9 AM)
October 22
Employment Benefits for Employment
Attorneys
Webcast/Telephone
1–2:30 PM
October 23
Defending Serious Traffic Cases 2015:
Strategies and Tactics in Representing
Clients
Video — Fredericksburg, Norfolk,
Roanoke, Winchester
8:25 AM–3:50 PM

October 23
The Employment Law Docket of the
2015-2016 U.S. Supreme Court Term:
An Analysis of the Employment Issues
That the Supreme Court Will Decide
Next Year
Live — Charlottesville/Webcast/
Telephone
NOON–2 PM
October 23–24
43rd Annual Advanced Business Law
Conference: Back to the Future —
Business Lawyering for All Stages of the
Company Life Cycle
Live — Wintergreen
FRIDAY: NOON–5:20 PM;
SATURDAY: 8:15 AM–1 PM
October 26
Trials of the Century
Live — Richmond
8:25 AM–3:45 PM
October 26
34th Annual Family Law Seminar: Hot
Topics in Domestic Practice Today
Video — Abingdon, Charlottesville,
Fredericksburg, Norfolk, Richmond,
Roanoke, Tysons Corner
8:30 AM–4 PM (RICHMOND VIDEO BEGINS
AT 9 AM)
October 26
Witness Preparation: Spotting,
Diagnosing, and Solving Witness
Problems, Issues, and Challenges
Video — Arlington
9 AM–1:15 PM

The VSB E-News
Have you been receiving the
Virginia State Bar E-News? The
E-News is a brief monthly summary of deadlines, programs, rule

October 27
Trials of the Century
Live — Fairfax
8:25 AM–3:45 PM

changes, and news about your

October 27
Defending Serious Traffic Cases 2015:
Strategies and Tactics in Representing
Clients
Video — Warrenton
8:25 AM–3:50 PM

your Virginia State Bar E-News is

regulatory bar. The E-News is
e-mailed to all VSB members. If

being blocked by your spam filter,
contact your e-mail administrator
and ask to have the VSB.org
domain added to your permissions list.
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CLE Calendar
October 27
34th Annual Family Law Seminar: Hot
Topics in Domestic Practice Today
Video — Alexandria
8:30 AM–4 PM

October 28
How to Draft a Contract: The Nuts and
Bolts of Contract Drafting
Video — Abingdon, Danville, Norfolk
8:30 AM–3:45 PM

October 27
33rd Annual Real Estate Practice
Seminar
Video — Norfolk
8:30 AM–3:40 PM

October 28
Witness Preparation: Spotting,
Diagnosing, and Solving Witness
Problems, Issues, and Challenges
Video — Dulles
9 AM–1:15 PM

October 27
Witness Preparation: Spotting,
Diagnosing, and Solving Witness
Problems, Issues, and Challenges
Video — Charlottesville, Richmond
9 AM–1:15 PM
October 27
Best Trial Practices in Circuit Court: An
Interactive Judges’ Forum for
Richmond-Area Litigators
Video — Chester
9 AM–1:20 PM
October 27
24th Annual Advanced Elder Law
Update Seminar
Video — Tysons Corner
9 AM–4:15 PM
October 27
35 Questions About Employment Law
Every Practitioner Should Know
Webcast/Telephone
1–4:15 PM
October 28
Drafting Special Needs Trusts
Webcast/Telephone
NOON–3:15 PM
October 28
16th Annual Virginia Information
Technology Legal Institute 2015
Video — Alexandria, Charlottesville,
Richmond, Roanoke
8 AM–4:30 PM (RICHMOND VIDEO BEGINS
AT 9 AM)
October 28
34th Annual Trusts and Estates
Seminar
Live — Fairfax
9 AM–4:15 PM
www.vsb.org

October 30
Understanding Financial Statements
Telephone
9 AM–1:15 PM
October 30
Defending Serious Traffic Cases 2015:
Strategies and Tactics in Representing
Clients
Video — Tysons Corner
8:25 AM–3:50 PM

October 29
Gain the Edge!® Negotiation Strategies
for Lawyers
Live — Fairfax
8:30 AM–3:45 PM
October 29
16th Annual Virginia Information
Technology Legal Institute 2015
Video — Norfolk, Tysons Corner
8 AM–4:30 PM
October 29
How to Draft a Contract: The Nuts and
Bolts of Contract Drafting
Video — Alexandria, Charlottesville,
Dulles, Richmond, Roanoke
8:30 AM–3:45 PM (RICHMOND VIDEO
BEGINS AT 9 AM)
October 29
Best Trial Practices in Circuit Court: An
Interactive Judges’ Forum for
Richmond-Area Litigators
Video — Richmond
9 AM–1:20 PM
October 29
Ethics Update for Virginia Lawyers 2015
Webcast/Telephone
NOON–2 PM
October 29
Tom Spahn on Confidentiality:
Exceptions to the Duty
Webcast/Telephone
3–5 PM
October 30
Gain the Edge!® Negotiation Strategies
for Lawyers
Live — Richmond
8:30 AM–3:45 PM

October 30
34th Annual Family Law Seminar: Hot
Topics in Domestic Practice Today
Video — Harrisonburg, Wytheville
8:30 AM–4 PM
October 30
The Ethics of Security
Telephone
2–4 PM
October 31
The Ethics of Advertising and Direct
Mail
Live — Charlottesville/Telephone
TBD
November 3
What Every Virginia Lawyer Needs to
Know About the IRS and the Virginia
Department of Taxation
Live — Charlottesville/Webcast/
Telephone
11 AM–1 PM
November 6–7
36th Annual Construction and Public
Contracts Law Seminar
Live — Charlottesville
FRIDAY: 8:15 AM–5:25 PM;
SATURDAY: 8 AM–12:20 PM
November 10
Estate Planning Bootcamp
Live — Charlottesville
9 AM–4:05 PM
November 10
The Employment Law Docket of the
2015-2016 U.S. Supreme Court Term:
An Analysis of the Employment Issues
That the Supreme Court Will Decide
Next Year
Webcast/Telephone
10 AM–NOON
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CLE Calendar
November 11
Estate Planning Bootcamp
Live — Springfield
9 AM–4:05 PM
November 12
Interpreting All That Psychobabble
AND Difficult Clients and Counsel in
High-Conflict Cases: Being Ethical and
Effective
Video — Richmond
9 AM–3 PM

December 1
Trying Cases in the Western District of
Virginia
Live — Roanoke/Telephone
8:55 AM–1:25 PM

December 9
Trials of the Century
Video — Abingdon, Alexandria,
Charlottesville, Danville, Norfolk
8:25 AM–3:45 PM

December 2
Trying Cases in the Western District of
Virginia
Live — Staunton/Telephone
8:55 AM–1:25 PM

December 10
What Every Virginia Lawyer Needs to
Know About the IRS and the Virginia
Department of Taxation
Webcast/Telephone
11 AM–1 PM

November 13
Interpreting All That Psychobabble
AND Difficult Clients and Counsel in
High-Conflict Cases: Being Ethical and
Effective
Video — Abingdon, Charlottesville,
Norfolk, Tysons Corner
9 AM–3 PM

December 2
43rd Annual Advanced Business Law
Conference: Back to the Future—
Business Lawyering for All Stages of the
Company Life Cycle
Video — Abingdon, Alexandria,
Charlottesville, Norfolk, Richmond,
Tysons Corner
9 AM–5 PM

November 17
Forming and Maintaining an Effective
Attorney-Client Team: The
Cornerstone for Successful
Representation of Clients
Live — Charlottesville/Webcast
10 AM–1:15 PM

December 2
Forming and Maintaining an Effective
Attorney-Client Team: The
Cornerstone for Successful
Representation of Clients
Live — Charlottesville/Webcast
10 AM–1:15 PM

November 18
34th Annual Trusts and Estates
Seminar
Video — Alexandria, Charlottesville,
Fredericksburg, Leesburg, Norfolk,
Roanoke
9 AM–4:15 PM

December 3
Unique Civil and Criminal Issues
Facing Current and Former Military
Service Members and Families
Live — Charlottesville/Webcast/
Telephone
NOON–3:15 PM

November 18
Understanding Financial Statements
Video — Richmond
9 AM–1:15 PM

December 8
Tom Spahn on Ethical Issues Related to
Civil Rights and Diversity
Webcast/Telephone
NOON–2 PM

November 19
34th Annual Trusts and Estates
Seminar
Video — Richmond, Tysons Corner,
Warrenton, Winchester
9 AM–4:15 PM

December 8
Tom Spahn on Confidentiality:
Exceptions to the Duty
Webcast/Telephone
3–5 PM

November 20
Understanding Financial Statements
Video — Charlottesville, Norfolk,
Roanoke, Tysons Corner
9 AM–1:15 PM

December 9
Ethics Update for Virginia Lawyers
2015
Webcast/Telephone
NOON–2 PM
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December 10
Trials of the Century
Video — Dulles, Harrisonburg,
Richmond, Roanoke
8:25 AM–3:45 PM (RICHMOND VIDEO
BEGIN S AT 9 AM)
December 14
Executions on Judgments
Live — Charlottesville/Webcast/
Telephone
NOON–2 PM
December 15
Unique Civil and Criminal Issues
Facing Current and Former Military
Service Members and Families
Webcast/Telephone
10 AM–1:15 PM
December 15
41st Annual Recent Developments in
the Law: News from the Courts and
General Assembly
Video — Charlottesville, Tysons Corner
9 AM–4:25 PM

www.vsb.org

Virginia Lawyer Register
DISCIPLINARY PROCEEDINGS

CIRCUIT COURT
Respondent’s Name

Address of Record

Action

Effective Date

Gary L. Close

Culpeper, VA

Public Reprimand

July 28, 2015

Shelly Renee Collette

Winchester, VA

Public Reprimand

August 18, 2015

Robert Stuart Collins

Wise, VA

Suspension – 2 years w/Terms

January 6, 2014
nunc pro tunc

Sean Patrick McMullen

McLean, VA

Revocation

June 26, 2015

Eddy Paul Rice IV

Richmond, VA

Revocation

September 20, 2015
at 6:00 p.m.

Norfolk, VA

Public Admonition

July 22, 2015

DISCIPLINARY BOARD

DISTRICT COMMITTEES
Michael S. Weisberg

Suspension – Failure to Pay Disciplinary Costs

Effective Date

Lifted

Elizabeth Margaret Fischer

Wildwood, MO

September 18, 2015

Tony Michael Hutchinson

Norton, VA

September 21, 2015

Mark Anthony Sgarlata

McLean, VA

September 1, 2015

Marjorie Lancaster Wall

Farmville, VA

September 10, 2015

Henry A. Whitehurst

Christiansburg, VA

September 3, 2015

David Redd Young Jr.

Leesburg, VA

September 10, 2015

Suspension – Failure to Comply with Subpoena
Jesse Eric White

www.vsb.org

Woodbridge, VA

September 4, 2015
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Virginia Lawyer Register
Disciplinary Summaries
The following are summaries of disciplinary actions for violations of the Virginia Rules of Professional Conduct (RPC) (Rules of the
Virginia Supreme Court Part 6, ¶ II, eff. Jan. 1, 2000) or another of the Supreme Court Rules.
Copies of disciplinary orders are available at the Web link provided with each summary or by contacting the Virginia State Bar
Clerk’s Office at (804) 775-0539 or clerk@vsb.org. VSB docket numbers are provided.

CIRCUIT COURT
Gary L. Close
Culpeper, Virginia
12-070-091061
On July 28, 2015, a three-judge panel of the Circuit Court for the
County of Albemarle issued a public reprimand to Gary L. Close
for violating a professional rule that governs diligence. This was an
agreed disposition of misconduct charges. RPC 1.3(a)
www.vsb.org/docs/Close-073015.pdf

Eddy Paul Rice IV
Richmond, Virginia
14-033-099432
On September 20, 2015, the Virginia State Bar revoked Eddy Paul
Rice IV’s license to practice law based on his affidavit consenting to
the revocation. In consenting to the revocation, Mr. Rice acknowledged that the material facts upon which the allegations of misconduct against him are predicated are true. RPC 1.3(a), 1.4(a),
1.15(a)(1)(3)(i,ii)(b)(2)(3)(4)(5)(c)(1)(2)(i,ii)(3)(4)(d)(2)(3)(iiv)(4), 1.16, 8.4(c)
www.vsb.org/docs/Rice-092215.pdf

Shelly Renee Collette
Winchester, Virginia
14-041-098320
On August 18, 2015, a three-judge panel of the Circuit Court for
the County of Arlington affirmed a public reprimand issued by the
Virginia State Bar Fourth District Committee – Section I on
January 27, 2015, to Shelly Renee Collette for violating professional
rules that govern competence, diligence, fairness to opposing party
and counsel, and misconduct. RPC 1.1, 1.3(a), 3.4(d), 8.4(b)
www.vsb.org/docs/Collette-092415.pdf

DISTRICT COMMITTEES
Michael S. Weisberg
Norfolk, Virginia
14-022-099500
On July 22, 2015, the Virginia State Bar Second District Committee
Section II issued a public admonition to Michael S. Weisberg for
violating professional rules that govern safekeeping property. RPC
1.15(b)(4,5)
www.vsb.org/docs/Weisberg-091815.pdf

DISCIPLINARY BOARD
Robert Stuart Collins
Wise, Virginia
13-000-095889
Effective January 6, 2014, the Virginia State Bar Disciplinary Board
suspended Robert Stuart Collins’s license to practice law for two
years with terms. Mr. Collins’s license had been summarily suspended on January 6, 2014, based on his guilty plea in the United
States District Court for the Western District of Virginia, Big Stone
Gap Division, to four felonies. This was an agreed disposition.
Rules Part 6, § IV, ¶ 13-22
www.vsb.org/docs/Collins-092415.pdf

Sean Patrick McMullen
McLean, Virginia
15-041-101701
On June 26, 2015, the Virginia State Bar Disciplinary Board
revoked Sean Patrick McMullen’s license to practice law for violating professional rules that govern competence, diligence, communication, declining or terminating representation, and misconduct.
RPC 1.1, 1.3(a-c), 1.4(a-c), 1.16(a)(1-3), 8.4(a-c)
www.vsb.org/docs/McMullen-081715.pdf
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Virginia Lawyer Register
Notices to Members
MCLE COMPLIANCE
The MCLE deadline for completing your CLE requirements is
October 31. Failure to complete 12 CLE hours, including two
hours in ethics/professionalism, and four hours from live, interactive programs by the deadline will result in a $100 non-compliance
fee. Please visit the MCLE page to check your credits, certify your
MCLE attendance online, and see a list of approved courses.

COMMENTS SOUGHT ON PROPOSED AMENDMENTS
TO JCEC POLICY
The Virginia State Bar is seeking comments on proposed amendments to the policies and procedures of the Judicial Candidate
Evaluation Committee. Comments should be submitted by
December 12, 2015.
www.vsb.org/site/news/item/prop_amend_jcec_policy_2015-10

www.vsb.org/site/members/mcle-courses

CRIMINAL LAW SEMINAR

PRO BONO CONFERENCE AND CELEBRATION
Registration is open for the 2015 VSB Pro Bono Conference and
Celebration, Wednesday, October 21, at the DoubleTree by Hilton
Williamsburg.
www.vsb.org/site/events/item/pro_bono_conf_2015

Save the date for the 46th Annual Criminal Law Seminar, sponsored by the VSB Criminal Law Section and Virginia CLE, scheduled for February 5 in Williamsburg and February 12 in
Charlottesville.
www.vsb.org/site/sections/criminal/annual-seminar

CARRICO PROFESSIONALISM AWARD
The Criminal Law Section is accepting nominations for the Harry
L. Carrico Professionalism Award. Nominations are due by
December 7.
www.vsb.org/site/sections/criminal/harry-l-carrico
-professionalism-award

LAW IN SOCIETY CONTEST
The annual Law In Society essay contest for high school students is
accepting entries.
www.vsb.org/site/public/law-in-society

IMMIGRATION CLE
The Understanding the Immigration Consequences of Criminal
Convictions: How to Navigate Criminal and Immigration
Proceedings in Virginia CLE on October 29 will be at George
Mason School of Law from noon to 4 p.m. The seminar is sponsored by the Young Lawyers Conference and open to all.
www.vsb.org/site/conferences/ylc-calendar/cle10292015

F O R T Y - S I X T H

A N N U A L

2016
Criminal Law
Seminar

FEBRUARY 5, 2016
DoubleTree Hotel, Williamsburg

FEBRUARY 12, 2016
DoubleTree Hotel, Charlottesville

Video Replays in Several Locations
MCLE Credits (including ethics credit) Pending

V I R G I N I A
A N D

www.vsb.org

S T A T E

V I R G I N I A

B A R
C L E
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NOMINATIONS SOUGHT FOR DISTRICT COMMITTEE
VACANCIES
The Standing Committee on Lawyer Discipline calls for nominations for district committee vacancies to be filled by Council
in June. Note that there are vacancies which may not become
available because some members are eligible for reappointment.
To review qualifications for eligibility, see Rules of the
Supreme Court of Virginia, Part 6, Section IV, Paragraph 13-4 –
Establishment of District Committees, specifically 13-4.E
(Qualifications of Members) and 13-4.F (Persons Ineligible for
Appointment).
FIRST DISTRICT COMMITTEE: 3 attorney vacancies (2 current members are eligible for reappointment). Vacancies are to
be filled by members from the 1st, 3rd, 5th, 7th or 8th judicial
circuits.
SECOND DISTRICT COMMITTEE, SECTION I: 4 attorney
vacancies (2 current members are eligible for reappointment).
Vacancies are to be filled by members from the 2nd or 4th judicial circuits.
SECOND DISTRICT COMMITTEE, SECTION II: 2 attorney
vacancies (both members are eligible for reappointment); 2
non-attorney vacancies. Vacancies are to be filled by members
from the 2nd or 4th judicial circuits.
THIRD DISTRICT COMMITTEE, SECTION I: 3 attorney
vacancies (2 current members are eligible for reappointment).
Vacancies are to be filled by members from the 6th, 11th, 12th,
13th or 14th judicial circuits.
THIRD DISTRICT COMMITTEE, SECTION II: 3 attorney
vacancies (all 3 current members are eligible for reappointment); 1 non-attorney vacancy (current member is eligible for
reappointment). Vacancies are to be filled by members from the
6th, 11th, 12th, 13th or 14th judicial circuits.
THIRD DISTRICT COMMITTEE, SECTION III: 1 attorney
vacancy (current member is eligible for reappointment).
Vacancies are to be filled by members from the 6th, 11th, 12th,
13th or 14th judicial circuits.
FOURTH DISTRICT COMMITTEE, SECTION I: 2 attorney
vacancies (1 current member is eligible for reappointment); 1
non-attorney vacancy (current member is eligible for reappointment). Vacancies are to be filled by members from the
17th or 18th judicial circuits.

FIFTH DISTRICT COMMITTEE, SECTION I: 2 attorney
vacancies (both current members are eligible for reappointment); 2 non-attorney vacancies (1 current member is eligible
for reappointment). Vacancies are to be filled by members from
the 19th or 31st judicial circuits.
FIFTH DISTRICT COMMITTEE, SECTION II: 2 attorney
vacancies; 1 non-attorney vacancy. Vacancies are to be filled by
members from the 19th or 31st judicial circuits.
FIFTH DISTRICT COMMITTEE, SECTION III: 3 attorney
vacancies (2 current members are eligible for reappointment); 1
non-attorney vacancy (current member is eligible for reappointment). Vacancies are to be filled by members from the
19th or 31st judicial circuits.
SIXTH DISTRICT COMMITTEE: 2 attorney vacancies; 1 nonattorney vacancy. Vacancies are to be filled by members from
the 9th or 15th judicial circuits.
SEVENTH DISTRICT COMMITTEE: 4 attorney vacancies (3
current members are eligible for reappointment). Vacancies are
to be filled by members from the 16th, 20th or 26th judicial circuits.
EIGHTH DISTRICT COMMITTEE: 1 attorney vacancy (current member is eligible for reappointment); 1 non-attorney
vacancy. Vacancies are to be filled by members from the 23rd or
25th judicial circuits.
NINTH DISTRICT COMMITTEE: 1 non-attorney vacancy
(current member is eligible for reappointment). Vacancies are
to be filled by members from the 10th, 21st, 22nd or 24th judicial circuits.
TENTH DISTRICT COMMITTEE, SECTION I: 2 attorney
vacancies; 1 non-attorney vacancy. Vacancies are to be filled by
members from the 27th, 28th, 29th or 30th judicial circuits.
TENTH DISTRICT COMMITTEE, SECTION II: 1 attorney
vacancy; 1 non-attorney vacancy. Vacancies are to be filled by
members from the 27th, 28th, 29th or 30th judicial circuits.
Nominations, along with a brief resume, should be sent by
February 28, 2016, to
Stephanie Blanton, Virginia State Bar,
1111 East Main Street, Suite 700, Richmond, VA 23219-0026
Blanton@vsb.org

FOURTH DISTRICT COMMITTEE, SECTION II: 3 attorney
vacancies (1 current member is eligible for reappointment); 1
non-attorney vacancy. Vacancies are to be filled by members
from the 17th or 18th judicial circuits.

60

VIRGINIA LAWYER | October 2015 | Vol. 64

www.vsb.org

Professional Notices

James Lofton Named 2015 Government
Attorney of the Year
James Lofton, senior counsel in
Environment, Energy, and Resources at
the Department of Justice, has been recognized by the American Bar
Association, Section of Environment,
Energy and Resources as the 2015
Government Attorney of the year.
Lofton joined the DOJ as a trial
attorney in 1990 after six years in private
practice. He began his government career
handling Superfund matters referred
from EPA. He was lead trial attorney in
the first suit under the Marine
Protection, Research and Sanctuaries Act
and obtained restoration and mitigation
of the destroyed sea grass beds in the
Florida Keys National Marine Sanctuary.
Lofton was first appointed special EPA
counsel to handle the administrative trial

of the Tennessee Valley Authority for
violations at its coal fired plants.
Although he was successful at the trial
level, the decision was later overturned
on appeal. He was critical in the successful outcome of the first power plant case
to go to trial identifying critical key
expert witnesses and developing trial
demonstratives essential to the prosecution of the complex case against the
Sammis Power Plant.
He later managed all of the Power
Plan Initiative cases including the successful resolution of the case directed at
American Electric Power and forty-six of
its units in five states. The judicial consent decrees and trial judgments associated with the cases Lofton has managed
have resulted in the elimination of hun-

dreds of tons of
air pollutants
and improved
the lives of
countless people
He also has been a legal specialist
for the ABA Rule of Law Initiative teaching criminal law to students in Kyiv,
Ukraine; a Fulbright Scholar teaching
Environmental Law in Ankara, Turkey;
and an Atlantic Fellow in Public Policy
for the University of Cambridge,
England. He regularly teaches at the
National Advocacy Center, which is the
Justice Department’s training center for
its attorneys across the nation. There, he
has taught courses on trial advocacy, evidence, discovery, and public speaking.

Lisa Bertini and Andrea Ruege have
formed Bertini Law PC at 5712
Cleveland Street, Suite 140, Virginia
Beach.

parliamentarian of the National
Association of Criminal Defense Lawyers
at the association’s 58th annual meeting
in Denver, CO, on July 26. Hoffman has
been a member of NACDL since 1997.

Fauqieur, Clarke, Frederick, and
Winchester in the areas of domestic relations, criminal, estate planning, and personal injury. The partners are: Daniel J.
Travostino, Christine H. Mougin-Boal,
Rhonda Wilson Paice, Senator Jennifer
T. Wexton, Lindsay R. Hendrix, Thomas
S. Rock, and Eric J. Demetriades.

Mark A. Burgin has joined
the Lynchburg firm of Petty,
Livingston, Dawson &
Richards as an associate. He
will handle construction
and commercial litigation.

Burgin

Nina J. Ginsberg was sworn in as secretary of the National Association of
Criminal Defense Lawyers at the association’s 58th annual meeting in Denver,
CO, on July 26. Ginsberg, a founding
partner at DiMuroGinsberg PC, in
Alexandria, has represented individuals
and corporations in a wide range of
matters, with a focus on national security law, white collar investigations and
prosecution, financial and securities
fraud, computer crime, copyright fraud,
and professional ethics.
Bonnie H. Hoffman, deputy public
defender in Leesburg, was appointed
www.vsb.org

George C. Howell III, partner at Hunton & Williams,
has started his term as chair
of the American Bar
Association’s Tax Section.
Howell
Howell practices in the
firm’s Richmond and New York offices.
Naureen F. Hyder has
announced the launch of
her immigration law practice. Hyder Immigration
Law concentrates its practice
Hyder
solely in immigration law.
For the past five years, Hyder served as
an immigration attorney at Richmond’s
Law Offices of Hyder & Overas, which
continues to bear her father’s name.
The Laurel Brigade Law Group was created this year in Loudoun County to
serve the Counties of Loudoun, Fairfax,

John Thorpe Richards Jr.
announces the formation of
John Thorpe Richards
PLLC, which will provide
advocacy and advice in civil
matters from its office in
Alexandria.

Richards

Kimberly A. Skiba-Rokosky had joined
Surovell Isaacs Petersen & Levy PLC in
Fairfax, where she will continue her legal
practice focused on family law; and estate
planning, administration, and litigation.

E-mail your news and high-resolution
professional portrait to hickey@vsb.org
for publication in Virginia Lawyer.
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Classified Ads
Positions Available

RENTALS

ASSOCIATE ATTORNEY (FAIRFAX, VA) —

ENJOIX ST. CROIX —15% LAWYERS

Small civil practice firm in Fairfax looking for a Virginia-licensed associate
attorney with 3+ years of experience,
preferably in family law and/or business
law. Candidate will deal directly with
clients and will fully handle cases from
start to finish. To apply, please send your
resume and income expectations to lawfirmposition2@gmail.com.

DISCOUNT!! U.S. Virgin Islands.

PI JUNIOR ASSOCIATE ATTORNEY
(JACKSONVILLE, FL) — Law Firm of

Military Veterans is seeking Veterans for
their growing law firm. PI Jr Associate
Attorneys (0-3 years’ experience and
recent grads). Salary commensurate with
experience. Please send cover letter and
resume with references to
Ron@youhurtwefight.com

Completely Renovated Fully Air
Conditioned Villa! Our agent will greet
you at the airport and take you to our
spectacular villa, “The Islander,” with
breathtaking Caribbean views, located
in most desirable and prestigious east
island location. Our unique architecturally designed home now includes four
MBR suites — the most recent also has a
kitchen, office area, TV viewing area and
patio. Villa has private pool, all amenities. Walk to gorgeous sandy beach, snorkeling and two restaurants. Tennis, golf,
sport fishing and scuba dive five minutes
away. Our on island agent will provide
everything to make your vacation perfect. Owner gives lawyers 15% discount!

Call Terese Colling, (202) 347-9060 or
e-mail colling@collingswifthynes.com
Check out the website for the villa at
stcroixvacations.com, and
enjoystcroix.com and go to You Tube
– The Islander St. Croix to watch
new video.

Classified Ads – Print and Online
Classified advertisements are $2.00 per word for nonmembers, and
$1.50 per word for VSB members with your bar ID#. As a service to our
members, there is no charge for advertisements up to 50 words for
full-time job openings. Online only classifieds run for 30 days.
Contact Deirdre Norman at dnorman@vsb.org
or visit http://www.vsb.org/site/publications/rates.

ADVERTISER’S INDEX
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FIRST DAY in PRACTICE
and Beyond
Thursday, December 10, 2015
Greater Richmond Convention Center
8:30 a.m.–4:00 p.m.
6 MCLE HOURS PENDING (2 ethics)
5VJUJPOJODMVEFTMVODI BøBTIESJWFXJUINBOZTVCTUBOUJWFPVUMJOFT BTXFMMBTB'3&&POFZFBSNFNCFSTIJQJOUIF(FOFSBM1SBDUJDF
4FDUJPO5IFGBDVMUZJODMVEFTTPNFPG7JSHJOJBTNPTUEJTUJOHVJTIFEMBXZFSTBOEKVEHFT
FIRST DAY IN PRACTICE & BEYOND REGISTRATION FORM
Enclosed is my registration fee of $85.00 to attend the seminar on December 10, 2015.

LEARN THE BASICS FROM THE BEST

/BNF@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@

Experienced judges and lawyers will
provide attendees with practice tips

74#*%@@@@@@@@@@@@@@@@@@@@@@@@@@@@@

and real-life essentials.

"EESFTT@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@

Choice of Morning Break-Out Sessions:
@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@
$JUZ 4UBUF;JQ@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@
&NBJMBEESFTT@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@
(E-mail address needed for sending out information regarding materials.)
Break-Out Sessions
(Select your preference. Break-out sessions will be assigned on a first-come, first-served basis.)
oBN@@@$SJNJOBM-BX03@@@8JMMT 5SVTUTBOE&TUBUFT

8:45 a.m.–12:30 p.m.
t$SJNJOBM-BXor 8JMMT 5SVTUTBOE&TUBUFT
t'BNJMZ-BXor #BOLSVQUDZ-BX
t3FBM1SPQFSUZor 5FDIOPMPHZ:PVS1SBDUJDF
t&NQMPZNFOU-BXor 1FSTPOBM*OKVSZ
t%JTDPWFSZor -BOEMPSE5FOBOU%JTQVUFT

oBN@@@'BNJMZ-BX03@@@#BOLSVQUDZ-BX

General Session:

oBN@@@3FBM1SPQFSUZ-BX03@@@5FDIOPMPHZ:PVS1SBDUJDF

1:00–4:00 p.m.

BNoQN@@@&NQMPZNFOU-BX03@@@1FSTPOBM*OKVSZ

t)PXUP"WPJEUIF%JTDJQMJOBSZ4ZTUFN

oQN@@@%JTDPWFSZ03@@@-BOEMPSE5FOBOU%JTQVUFT

t$IBSHJOH(FUUJOH:PVS'FFT

oQN(FOFSBM4FTTJPO

t4PMP1SBDUJDF

1MFBTFNBLFZPVSDIFDLQBZBCMFUPUIF7JSHJOJB4UBUF#BSBOENBJMUP
#BS4FSWJDFT 7JSHJOJB4UBUF#BS &.BJO4USFFU 4VJUF 3JDINPOE 7"
3FHJTUSBUJPOTXJMMBDDFQUFEPOBöSTUDPNF öSTUTFSWFECBTJTSPACE LIMITED.$VSSJDVMVNTVCKFDUUPDIBOHF

***A LINK TO MATERIALS WILL BE SENT OUT VIA E-MAIL PRIOR TO THE PROGRAM***
ONLY FLASH DRIVES WILL BE HANDED OUT ON SITE

4QPOTPSFECZUIF(FOFSBM1SBDUJDF4FDUJPO
BOEUIF:PVOH-BXZFST$POGFSFODFPGUIF7JSHJOJB4UBUF#BS

t$JWJMJUZBOE$PVSUSPPN&UJRVFUUF
"1BOFM%JTDVTTJPO

Virginia State Bar
1111 East Main Street
Suite 700
Richmond, VA 23219-0026
(804) 775-0500

Scared of Legal Research?
Subscribe to CaseFinder! For only $529 a year, you can subscribe to CaseFinder on the web. Afraid that
you'll miss a case? CaseFinder contains the full text of over 124,000 Virginia and Federal cases, the
official text of the Virginia Code, and more. Scared of missing the very latest decisions? CaseFinder is
updated every day. Freaked out by a slow internet connection? For $589, you can get CaseFinder on DVD,
with updated disks every month, including free web access to the cases decided after the DVDs are issued.
Spooked by computers? CaseFinder's ease of use is legendary. End your legal research nightmares - get
CaseFinder today!
Geronimo Development Corporation
606 25th Avenue South
Suite 201
St. Cloud, Minnesota 56301
(800) 457-6045
www.casefinder.com
CaseFinder is a registered trademark of Geronimo Development Corporation.
Any unauthorized use thereof will subject the offender to the full penalties of law. Now that's really scary!

