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Forum
Rest In Peace
I was sorry to hear of the passing of
my friend, Mike Morchower. He and
Murray Janus were iconic lawyers —
the best of the best. As for Murray and
Mike, may they rest in peace.
Sincerely,
Bill Kopscak
Lakewood Ranch, Florida

Jest Is For All
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by Arnie Glick
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President’s Message
by Marni E. Byrum

The Privilege of Self-Regulation

In July, I had the opportunity to
attend the Disciplinary Conference
which is conducted by the Committee
on Lawyer Discipline and is a training
program for new and current members of the 17 district committees and
members of the Disciplinary Board.
Engaging with this dedicated group of
volunteers reinforced to me the importance of our ability to self-regulate.
As a mandatory bar, the primary
role of the Virginia State Bar is regulation of the profession. We are the only
profession that retains the privilege of
self-regulation. I believe we maintain
that privilege by being vigilant in our
overarching mission — to protect the
public. The individual elements of the
mission statement of the VSB are:
• to protect the public,
• to regulate the legal profession,
• to advance access to legal services,
and
• to assist in improving the legal
profession and the judicial system.
All activities of the VSB flow from
this mission statement but, I would
assert, they all come back to protection
of the public. Further, with regard
to this goal, there is nothing more
important in fulfilling this mission
than the volunteers of the disciplinary
system. Those members, lawyers and
nonlawyers, who volunteer countless
hours of their time to protect and preserve the integrity of our profession,
form the basic underpinning of our
mission and promote public confidence in our self-regulation.
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We are a profession of rules. Our
rules of professional conduct are
initially written and interpreted by the
Standing Committee on Legal Ethics.
But the enforcement of those rules falls
to the components of the disciplinary
system — the Office of Bar Counsel,
the local district committees, and the
Disciplinary Board.

Those members, lawyers
and nonlawyers, who
volunteer countless hours
of their time to protect
and preserve the integrity
of our profession, form
the basic underpinning of
our mission and promote
public confidence in our
self-regulation.
Their task is not an easy one:
sitting in judgment of their colleagues.
But it is crucial to the integrity of our
profession. Sometimes the more serious violations can be dealt with most
easily. For instance, stealing client
funds is a sure way to lose your license.
But, more often, the violations require
a more nuanced approach to correction. The job of interpreting and
applying the rules gives one a unique
opportunity to see how the rules actually impact our day-to-day practice

as well as providing an appreciation
that the rules are the floor, and not the
ceiling, for ethical behavior.
Members of the district committees are elected by Bar Council. Each
year, council members, who have been
elected by the lawyers in their circuits,
seek interested district committee
candidates from their respective circuits. Once someone has served on a
district committee, they are eligible for
nomination to the Disciplinary Board.
Members of the board are nominated
by Bar Council but the selection and
appointment rests with the Supreme
Court of Virginia. Both the district
committees and the Disciplinary
Board have lawyer and lay members.
With this composition, we remain
mindful of protecting the public and
give greater credibility to the outcome.
In fact, it is often the lay member on
the panel who has the most critically
incisive position on the attorney misconduct.
So, as you look around for a way
to be involved or to become more
engaged, I strongly encourage you to
consider a position on your district
committee. We are privileged to be a
self-regulated profession, and the work
of the district committees and the
Disciplinary Board is the very heart
and soul of our ability to maintain that
self-regulation.
INCLUSION

Z
Z
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Executive Director’s Message
by Karen A. Gould

Succession Planning Benefits Your Clients
and Your Profession
The Virginia State Bar
Discipline Department is increasingly
encountering situations in which lawyers have died or are otherwise unable
to continue their representation of
clients. Sometimes these situations involve personal crises: health, financial
or otherwise. Unfortunately, and sadly,
lawyer suicides do occur, leaving matters
pending.
Virginia is not alone in this
regard. These same situations are
occurring in other states and, as a
result, many regulatory bars now have
succession planning tools for their
members. These are not mandatory
rules requiring an exit strategy from
the practice of law, but rather rules
that require a designation of a successor to take over an attorney’s files who
will notify the clients and assist them
in securing replacement counsel in the
event the lawyer is incapacitated.
The VSB Standing Committee on
Lawyer Discipline will be studying succession planning this year to determine
whether it should recommend such a
rule for adoption to Council, the bar’s
governing body, and the Supreme
Court of Virginia.
The issue from the client’s perspective is simple: When a client hires
a lawyer, the expectation is that the
lawyer will finish the representation.
If a lawyer is unable to do so, because
he or she becomes incapacitated or retires, what happens to a client’s matter
if the lawyer does not have a plan in
place to protect the client? If the lawyer
is a solo or small firm practitioner,
isn’t it the lawyer’s duty to have such a
plan in place?
Comment [5] to Virginia Rule
of Professional Conduct 1.3 states: “A
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lawyer should plan for client protection in the event of the lawyer’s death,
disability, impairment, or incapacity. The plan should be in writing
and should designate a responsible
attorney capable of making, and who
has agreed to make, arrangements for
the protection of client interests in the
event of the lawyer’s death, impairment, or incapacity.” (Emphasis added.) In addition, Rule of Professional
Conduct 1.1 states that “[a] lawyer
shall provide competent representation to a client.” Competent representation should include a plan to finish
the representation, even in the event of
death, disability, or incapacity.
Because client confidentiality
may have been a concern regarding
this type of planning in the past, the
Supreme Court of Virginia amended Rule of Professional Conduct
1.6, effective January 1, 2004, to add
subparagraph (4) to paragraph 1.6 (b),
which provides: “(b) To the extent a
lawyer reasonably believes necessary,
the lawyer may reveal... (4) Such information reasonably necessary to protect
a client’s interests in the event of the
representing lawyer’s death, disability,
incapacity or incompetence….” This
rule allows the designated successor to
have access to confidential information
of clients represented by the deceased
or impaired lawyer.
The VSB urges all solo and small
firm lawyers to have a contingency
plan in place to protect your clients’
interests in the event of the lawyer’s
death, disability, incapacity or incompetence. A VSB webpage entitled:
“Planning Ahead: Protecting Your
Client’s Interests in the Event of Your
Disability or Death”1 has a plethora of

suggestions for you to use to protect
your clients (www.vsb.org/site/
publications/planning-ahead). There
are step-by-step plans to create a special power of attorney, an agreement
with another lawyer regarding your
law practice, and a last will and testament provision to appoint an executor
for the practice. Downloadable forms
are available at the end of the webpage.
If a lawyer has no arrangements
for someone to take over the files, the
Virginia State Bar may have to utilize
Va. Code § 54.1-3900.01 to seek the
appointment of a receiver by a circuit
court judge to take control of and
inventory the lawyer’s practice, and
to take the necessary actions directed
by the statute to protect the clients’
interests. If an attorney has a contingency plan in place, the appointment
of a receiver and the resulting costs to
the VSB can be avoided. Receivership
costs to the VSB can be quite high,
impacting the Bar’s budget in a costly
and negative manner.
For example, the VSB receivership
budget from July 1, 2018, to June 30,
2019, was $225,000. As of July 1, 2019,
there are currently five open receiverships. A sixth receivership was closed
in early June 2019. One complicated
receivership has incurred $101,924.33
in costs to date and is expected to
incur more before it is closed.
Don’t put your clients or your
family in the position of having no
idea how to recover from your death,
disability or incapacity. Please plan
ahead.
Endnotes:
1	Many thanks to the VSB’s Ethics
Department for its work on the suggestions and resources provided on this
webpage.
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Second Annual Forum on
Diversity in the Legal Profession
September 20, 2019
College of William & Mary School of Law
Join keynote speaker the Honorable S. Bernard Goodwyn of
the Supreme Court of Virginia on September 20th at the VSB
Diversity Conference’s CLE program highlighting diversity
issues in the practice of law, including how implicit bias affects
the decision-making process, best business practices, and how
diversity and inclusion can be a business asset.

Free for all VSB members and pending approval for 3.0 CLE hours.
Limited space is available, so don’t wait. Register today at http://bit.ly/dcforum2

Bar Counsel’s Message
by Renu M. Brennan

Fair, Efficient, and Transparent

Words from a 1985 report
of the Special Committee on Lawyer
Discipline still ring true today: “While
only a small percentage of lawyers engage in improper activities, those that
do so present a danger to the public,
diminish respect for our system of
justice, and mar the reputation of the
bar as a whole. It is therefore essential
for the public welfare and vitality of
the bar that the disciplinary system be
as efficient and effective as possible.”1
Strong and effective self-regulation requires the active and informed
participation of Virginia’s lawyers.
“Transparency, greater access to information about lawyer misconduct, and
knowledge about how the disciplinary
system works help increase the public’s
confidence in the effectiveness of the
disciplinary system and the profession’s ability to self-regulate.”2
Why Do We Exist? What Rules
Govern Disciplinary Proceedings?
The disciplinary system protects the
public, maintains the integrity of the
profession, and deters lawyers from
misconduct by disciplining lawyers
who have acted unethically. Part Six,
Section IV, Paragraph 13 of the Rules
of the Supreme Court of Virginia,3
governs all stages of the disciplinary
process, from complaint through
appeals. Respondents have a further
right of appeal to the Supreme Court
of Virginia.4
Who Are We?
The disciplinary system is comprised
of the Office of Bar Counsel (OBC)5
(13 attorneys) and over 200 volunteers
who serve on 17 disciplinary district
committees6 – each comprised of seven
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attorneys and three lay members organized geographically by judicial circuits – and the disciplinary board7 (16
attorneys and 4 lay members). Active
and retired circuit court judges sit on
three-judge panels. The 13-member
Committee on Lawyer Discipline8
oversees the disciplinary process.
What Do We Do?
The OBC has two departments: Intake
and Discipline. Intake reviews all bar
complaints to determine whether the
conduct alleged states a violation of
the Rules of Professional Conduct
(RPC). If not, the complaint is dismissed.9 Intake resolves complaints
involving minor misconduct susceptible of early resolution, such as failure
to communicate or to provide the
client their file.10 Discipline analyzes
the remaining complaints from Intake,
obtains and reviews additional information from the parties, and decides
whether to dismiss or refer for further
investigation to the district committee.11
District Committee
The local district committee, through
a subcommittee, reviews bar counsel’s
recommendation after the investigation and decides whether to dismiss,
admonish, approve an agreed disposition for an admonition or private or
public reprimand, set for hearing before the district committee, or certify
to the disciplinary board, if suspension
or revocation is warranted.12
Sanctions
Depending on the tribunal, sanctions
include: dismissals de minimis, dismissals for exceptional circumstances,

admonitions, reprimands, suspensions, and revocation.13 With some
variation, terms may be imposed or
agreed to in order to ensure fitness to
practice law and to prevent recurrence
of misconduct. Terms carry a more
severe alternative sanction for failure
to comply.14 Private discipline shall
be imposed only in cases of minor
misconduct, when there is little or no
injury to a client, the public, the legal
system or the profession, and when
there is little likelihood of repetition of
misconduct. There is a rebuttable presumption against private discipline if
the attorney has received two or more
private sanctions, excepting dismissals de minimis, during any ten-year
period.15
Respondent’s Right to Three-Judge
Panel and Burden of Proof in
Proceedings
Discipline prosecutes the cases.16 A
respondent attorney may opt for a
three-judge circuit court panel in lieu
of the district committee or disciplinary board.17 The burden of proof
at all stages of the process and for all
proceedings is clear and convincing
evidence.18
Board Proceedings
In addition to hearing misconduct
cases which would justify suspension or revocation,19 the board hears
appeals from district committees,20
show cause proceedings arising from
criminal convictions21/first offender
pleas,22 terms violations,23 discipline
imposed by another jurisdiction,24 as
Bar Counsel continued on page 58
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Virginia Judges and Lawyers
Assistance Program
2019 Fall Retreat
Wintergreen Resort

Friday and Saturday, September 6–7, 2019
Enjoy fellowship and food at Wintergreen Resort at a beautiful time of year!
Agenda and registration available at www.valhl.org. For more information, call us at
(804) 644-3212 or email at jleffler@vjlap.org

You’re retiring, but your
law degree doesn’t have to.

Confidential help for substance abuse problems and
mental health issues.
For more information, visit www.valhl.org or call our toll free number:

(877) LHL-INVA

Lawyers Helping Lawyers is now
Virginia Judges and Lawyers Assistance Program

Transition into emeritus status
and practice only pro bono.
For questions about the program, contact the
VSB Pro Bono / Access to Legal Services department at
(804) 775-0522.
To start the application process toward emeritus status,
call (804) 775-0530.

Legal Aid
by Angela Ciolfi

Legal Aid and the Driver’s License
Suspension Trap
On July 1, nearly one million people received temporary relief from
Virginia’s punitive, counter-productive, and likely unconstitutional law
automatically suspending the driver’s
licenses of those who cannot afford to
pay fines and costs levied by the courts
for traffic or criminal convictions.
This relief is welcome not only to the
individuals affected, but also to the
families who rely on them for support,
employers who need their employees
to have reliable transportation, and
community networks who have had to
pitch in to offer them rides in order to
meet their basic needs.
The Legal Aid Justice Center’s
“Drive Down the Debt” campaign
started in 2014 when a jail superintendent brought a serious problem to
the Charlottesville reentry council: his
jail was full of people locked up just
for driving on a suspended license. To
tackle the problem, LAJC recruited
pro bono attorneys to help people
get their licenses back. It did not take
long before realizing that trying to get
people’s licenses back one-by-one was
not working. There were just too many
people and too many barriers.
In partnership with
McGuireWoods LLP, we began building a campaign to end court debt
license suspension. We took our campaign to the courts, to the Capitol, and
to the public. Finally, after five years,
four bipartisan bills, two federal court
complaints, and one preliminary injunction, we worked with Senator Bill
Stanley, the Virginia Legislative Black
Caucus, the Northam administration,
and dozens of community partners to
pass a budget amendment temporarily
freezing enforcement of the license
suspension statute and rescinding the
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nearly one million suspensions that
were currently in effect.
The temporary suspension freeze
is something to be celebrated. But it
will not begin to repair the hardship
suffered by families for the past several
decades that the law has been in effect.
And not all families have borne the
brunt of the law equally. Black people
make up only 20 percent of Virginia’s
population but received nearly half of
the suspensions for unpaid court debt.
What’s more, black people made up
nearly 60 percent of convictions for
driving while suspended, where the
reason for suspension is unpaid court
debt.
We should not be surprised that
this is the case. Licensing laws have
always been used to regulate the
movement of black people. According
to researcher Cassius Adair, driver’s
licenses have been a significant tool
of racial regulation since the early
twentieth century. Indeed, in the 1920s
and 30s, black mobility was seen as
a threat to the social order, particularly in the South, where picking up
and leaving was a black southerner’s
strongest weapon to control the terms
of his own labor. Proponents of licensing laws began deliberately attaching
associations of blackness and criminality to driving crimes to soothe rural
white anxieties about new driving
regulations. We still hear echoes of this
theme in modern-day rhetoric around
denying licenses to undocumented
immigrants.
That legacy continues to play out
in Virginia today. Black people are disproportionately singled out for arrest
and prosecution, then they are disproportionately convicted and assessed
monetary sanctions. That means they

disproportionately owe money to the
courts and disproportionately lose
their licenses for non-payment. If they
then drive—as 75 percent of people do—they are disproportionately
stopped, arrested, fined, and jailed for
driving while suspended, and the cycle
of punishment starts anew.
The disproportionate impact of
court debt license suspension on black
families illustrates how many present-day systemic inequities are rooted
in our historical legacy of intentional
racial discrimination. As those systems
drive people into poverty—as license
suspension does—legal services, in
partnership with communities, policymakers, and members of the Bar, can
play a pivotal role in devising strategies
for deconstructing them. Of course, it
is important for legal services and pro
bono services to partner in enforcing
existing laws and defending individuals from exploitation. But it is equally
critical for legal services and pro
bono partners to help create equitable
systems that work without the need for
legal intervention.
We thank all who made July 1
possible, from pro bono partners like
McGuireWoods, whose legal team has
already expended over 3,500 hours,
to supporters like Len Bennett and
Kristi Kelly, whose cy pres awards allow
us the freedom to take on ambitious
long-term projects with uncertain
outcomes. Thank you to bold policymakers and steadfast partners like
the Virginia Poverty Law Center and
Americans for Prosperity. Thank you
to Damian Stinnie, who let us tell his
story over and over and gave his name
to the litigation, to Adrainne Johnson,
Legal Aid continued on page 59
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We take the calls, you get the clients.
Join the VLRS for pre-screened referrals for your business
and your profession.
Each year, the Virginia Lawyer Referral Service helps
thousands of Virginians find a lawyer, and these Virginia
lawyers help bridge the gap that often occurs when
people find themselves in a potential legal quandary.
Best of all, the first year of membership is free to all
newly admitted lawyers.

www.vlrs.net

Virginia Lawyer Referral Service.
Let’s Build Your Practice Together.

November 8 – 15, 2019
Spend 6 days and nights exploring all around Vienna, Austria’s capital
city famous for its culture, imperial sights, coffee houses, cozy wine
taverns, and special Viennese charm.
Plus, an exciting optional pre-trip extension to Prague (Nov. 4-9)
• Six nights at the 5-star Hotel Imperial Vienna in the heart of the city—
Vienna’s premier hotel
• Airfare from Dulles and airport transfer included (optional)
• Optional tours, to sites in and around Vienna, every day
• Breakfast buffet daily, plus welcome and farewell receptions
• Nine hours of CLE, including an overview of the
Austrian legal system
Continuing Legal Education
by the Virginia Law Foundation

For more information, please visit www.vacleinternational.org

James Broccoletti:

“Always Keep Pushing”

Deirdre Norman

by Deirdre Norman
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For a journalist, referring to a tough
defense attorney as “steely-eyed” is the
literary equivalent of “It was a dark
and stormy night.”
And yet, James Orlando Broccoletti has a
level, pale-blue gaze that stubbornly evokes
the cliché. Outside the courtroom, the
Norfolk-based defense attorney is a man of
surprisingly few words. Polite and humble, he
answers questions about his life and his law
practice with a lack of verbosity unusual for
someone who excels at trial. The only sign of
his potential ability to negotiate a favorable
plea or to sway a jury when the odds are long
is that aforementioned steel blue gaze that
seems to miss nothing, and a quiet confidence
that makes the lounge of the Cavalier Hotel in
Virginia Beach seem very much like his own
living room. Broccoletti has over 40 years of
criminal law experience, with the first seven
as a prosecutor and the remainder as one of
Virginia’s foremost defense attorneys.
Whether a former American Idol star
charged with federal conspiracy to distribute fentanyl, heroin, and cocaine, or a hedge
fund manager accused of fraud and running
a Ponzi scheme with clients’ money, or a
marijuana grower who shot a police officer
through a closed door: Broccoletti has been
the lawyer for the case.
In 2016, Broccoletti represented a man
who was accused of raping and killing a
17-year old girl 26 years earlier. Though
his client’s fingerprints were found on two
garbage bags that contained the body of the
victim and he admitted to having sex with her
the night before she died, Broccoletti won an
acquittal in the cold case when he presented the jury with a neighbor of the girl who
testified that his brother had confessed to the
murder on his deathbed. To say Broccoletti
goes the extra mile would be an understatement: that key witness had to be brought in to
the courtroom from an assisted living facility
using an oxygen tank at the eleventh hour.
When the first oxygen tank failed, Broccoletti
had another brought in. That win was one of
the highlights of his career, says Broccoletti,
“Because the justice system worked. A man
had his life back, and a son had his father
back. That is the only time in my career that
we had a victory dinner.”
www.vsb.org

Asked about the lowest points in his
career, Broccoletti says, “I’ve had two clients
executed, so those were probably my two
worst days.” Broccoletti has never been in
favor of the death penalty, even in his days as
a Commonwealth’s attorney.
“I think it’s morally wrong,” he says
unequivocally. “I don’t think we as human
beings are the ultimate judges of other human
being’s ultimate fates, and as humans we
sometimes make mistakes.”
To date, Broccoletti, a partner in Zoby,
Broccoletti & Normile, PC, has handled over
20 capital murder cases, and is nationally
and internationally known for his prowess in
the courtroom and his decades-long battle
against death penalty cases, including those of
juveniles.
Over 20 years ago, Broccoletti and Jon
M. Babineau represented teenager Chauncey
Jackson in a capital murder case, the very
same year that Virginia executed two minors
for crimes. Though only 16 at the time of the
offense, Jackson was sentenced to death. The
Supreme Court of Virginia ultimately overturned that conviction for procedural errors.
Then, using experts from across the
country and the United Nations, Broccoletti
and Babineau argued that the execution of
minors violated the International Covenant
on Civil and Political Rights that had been
ratified by the United States Senate in 1992. In
2001, the Commonwealth decided not to seek
another death sentence against Jackson. Four
years later, in 2005, the Supreme Court of the
United States would rule in Roper v. Simmons
that executing minors violated the cruel and
unusual punishments clause of the Eighth
Amendment.

“Because the justice system worked. A man had his life
back, and a son had his father back. That is the only time
in my career that we had a victory dinner.”
Clearly, Broccoletti believes in being a
change agent in the criminal law profession,
and as such he has served in positions within
the Virginia State Bar since 2001, including
on Council, as chair of the Criminal Law
Section, on the Capital Counsel Qualifications
Standards Committee, on the Legal Ethics
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Committee, and on the Criminal Discovery
Reform Taskforce. He also represents
the Fourth Circuit on the United States
Sentencing Commission after being nominated by the Chief Judge of the Eastern District
of Virginia.
Broccoletti lauds the recently enacted
First Step Act, a bipartisan federal effort to reduce federal drug sentencing, decrease federal
prison populations, and improve recidivism
rates. “It’s amazing that it had such strong bipartisan support and was able to get through
Congress,” he says. “It’s made a significant
difference in releasing people back into their
communities. There’s more that they can do,
but it’s a good name, First Step. Let’s see what
the second step can do.”
In Virginia, Broccoletti says he would like
to see two particular advancements in criminal law reform. The first is an expansion of
the parameters of pre-trial discovery in criminal matters to permit a criminal defendant
the broad scope of discovery available in civil
matters. “If I sued you because my refrigerator
didn’t work, I would know everything about
it,” he points out. “I would know everybody
who is going to be called to testify and know
everything that witness was going to say. So
how do you equate a refrigerator to a person’s
liberty?”

Those two jobs “…taught me the value of school, the
value of an education, the value of hard work, but also
taught me the value of being able to talk to normal
people as opposed to just talking to lawyers.”
Secondly, he would like to see more done
for mental health. “So many defendants suffer
from some varying degree of mental health
problems that they have had since childhood,
whether it be bipolar or schizophrenia —
things that don’t rise necessarily to the level
of insanity but are still mitigating in terms of
explaining conduct.” Broccoletti wants more
services that will keep people from even interacting with the law.
Richmond defense attorney David Baugh,
who has handled his fair share of national and
international capital cases, says of Broccoletti:
“Jimmy is not only scholarly, but he is also a
great trial lawyer.”
18
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Yet, the scholarly Broccoletti, a native
of New Jersey, dropped out of American
University after his second year because he
“didn’t want to study anymore.” His loss of
interest in school landed him a stint as a carpet layer (complete disaster, including hitting
his head on the carpet van doors) and then an
8-month stretch as a short order cook at the
local International House of Pancakes. Those
two jobs “…taught me the value of school, the
value of an education, the value of hard work,
but also taught me the value of being able
to talk to normal people as opposed to just
talking to lawyers.”
Later, during law school at William &
Mary, Broccoletti continued to make pancakes
at a Greek diner. “I never interned for a law
firm or a judge,” he says. “But I think my work
in a restaurant taught me how to be conversant with jurors, and that skill still helps
today.”
To unwind, Broccoletti plays golf, makes
big breakfasts (he’s adept at volume pancakes,
of course), cooks Italian dinners, and drinks
wine. He says his dream dinner companion
would be Abraham Lincoln. “With malice
toward none, with charity for all,” Broccoletti
says, admiringly quoting Lincoln’s second
inaugural address, delivered in the month before the end of the Civil War and two months
before his assassination.
“Can you imagine that being uttered in
Washington these days? I would love to have
dinner with him to understand how he was
able to blend and mend so many disparate
parts of the union, of his own party, how he
was able to sit everybody down to talk and to
persevere and to have this greater understanding about the good of the whole, rather than
the individual parts.”
Broccoletti lost his older brother, Peter,
a lawyer who established Norfolk’s first legal
aid society office, to AIDS in the late ’80s and
says he learned from him that the law can be
a place that improves the social issues of the
day, that works to address racial inequities,
and that can send an innocent man home to
his wife and children.
Asked what advice he would give to
young defense attorneys today he says, “I’d
just like to see people keep trying. Don’t ever
take it for granted. Don’t ever give up. Always
keep pushing.” q
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The Criminal Law Issue
by Seth C. Weston

As the chair of the Board of Governors of the Criminal
Law Section of the Virginia State Bar, I am pleased to introduce
this edition of Virginia Lawyer showcasing some of the important and timely work of members to help improve the criminal
justice system.
This edition includes an article on the 100-year anniversary of the First Amendment, written by D. Stan Barnhill of
Woods Rogers, and an article on Virginia bail bond reform by
Heather A. Wong, clerk to the Honorable Joseph A. Migliozzi,
judge of the Norfolk Circuit Court. Another article examines Hernandez v. Commonwealth 281 Va. 222 (2011) and its
progeny, including the November 9, 2018, written opinion by
Virginia Attorney General Mark R. Herring on the power of
the courts to take a matter under advisement written by the
Honorable Gordon S. Vincent, presiding judge, Northampton
and Accomack General District Courts. Lastly, an article by
Philip Timmerman discusses differing interpretations of an
“overt act” as it applies to defense of self in Virginia.
In addition to the thought-provoking articles included
in this edition of Virginia Lawyer, the Criminal Law Section
continues its implementation of significant and stimulating
CLEs. At the June Annual Meeting in Virginia Beach, the
board presented a CLE entitled “So the Officer was Wearing
a Body Camera. Now What?” The panel discussion consisted
of defense attorneys, prosecutors, and ethics counsel wading
into the very deep waters concerning the plethora of digital
evidence, and in particular body cameras, being produced in
today’s digital environment, including the thorny ethical issues
related to how much of the digital evidence should the prosecutor and defense attorney review.
In addition, the board met in May and held its long
range planning session to plan the always popular Criminal
Law CLEs given each year in February in Williamsburg and
Charlottesville. The CLE will have segments on the difference between practicing criminal defense in Virginia courts
and federal courts presented by a practicing criminal defense
attorney and an assistant United States attorney; a segment
on the duties of standby counsel, as well as the much anticipated criminal law updates from Professor Corinna B. Lane,
University of Richmond School of Law; and other relevant and
informative segments for criminal law practitioners.
As of the writing of this article, we have confirmed
two luncheon speakers. One is Dean Mark Martin,
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Regent University Law School, as the luncheon speaker in
Charlottesville. His impressive career, as set forth on Regent
University’s website, shows that in 1992, at age 29, Judge
Martin became the youngest superior court judge in North
Carolina in the modern era, and in 1994, at 31 years old, he
became the youngest judge in the history of the N.C. Court of
Appeals. In 1998, as a 35-year-old, Judge Martin was elected
as the youngest justice in the history of the North Carolina
Supreme Court. He served as chief justice beginning on
September 1, 2014, and after he retired, on March 01, 2019,
he became dean of the Regent University Law School. We
also confirmed James B. Comey Jr., former director of the
Federal Bureau of Investigation, as the luncheon speaker in
Williamsburg. Mr. Comey served in various capacities as a U.S.
attorney, a U.S. deputy attorney general, and the 7th director of
the FBI, and is currently a professor at William & Mary. He has
also made some news recently concerning an imbroglio with
the President of the United States.
These three CLEs were developed through the work of a
dedicated board with the consistent help and advice offered
by Maureen Stengel, VSB director of Bar Services. Maureen
provides the ongoing support needed to herd the cats and keep
us all on track, on topic, and on time. I wish to take this opportunity to thank her for all her support since she began assisting
the board. Her efforts are invaluable in ensuring the Criminal
Law Section Board of Governors meets its goals. So, thank you,
Maureen, for all your assistance. We truly appreciate all that
you do.

Seth C. Weston operates the Law Office of Seth C. Weston, PLC, in
Roanoke. His legal career has spanned patrolling the streets around the
U.S. Supreme Court as a Washington, D.C. police officer to presenting a
case to the U.S. Supreme Court as a lawyer. He regularly tries cases in all
levels of federal and state courts throughout Southwest Virginia and has
appeared before all levels of the Virginia appellate court system as well as
the U.S. Supreme Court. He serves as the chair of the Board of Governors
of the Criminal Law Section and is immediate past president of the Virginia
Association of Criminal Defense Lawyers.
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A Revolutionary Spark to Ignite a Flame:
The Centennial of Freedom of Speech

Derby-hatted throng at Boston labor demonstration, 1910s Alamy.com

by D. Stan Barnhill

One hundred years ago, a
Constitutional clause — “freedom of
speech” — which had lain dark and
dormant in American jurisprudence
since its enactment 128 years earlier,
was about to ignite and glow through
the rhetoric of a most unlikely advocate. This article tells that story and
commemorates freedom of speech’s
one hundredth birthday.
A Parchment Barrier
The story begins with resistance among the
country’s founders to a Constitution without
a Bill of Rights. James Madison — who initially discounted the need for a Bill of Rights
because he viewed the Constitution conferring no federal power that would violate individual rights — would in a letter to Thomas
Jefferson belittle a proposed Bill of Rights
as a mere “parchment barrier,” essentially
words on paper lacking substance to restrain
20
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unrepresentative government or the passions
of majority will.1
But a challenge by James Monroe to his
candidacy for Congress convinced Madison
that he had better become a proponent of
such parchment rights if he wanted to win
election, and so he promised to advance a Bill
of Rights.2 A man of his word, Madison would
do so after his election, and he would do so
with the passion of a true believer. Madison
had available to him the constitutions of the
various new states, and statements at constitutional ratifying conventions, to create his
initial version of the Bill of Rights.
Among the rights he found in such
survey was “freedom of speech,” recognized
in the Pennsylvania and Vermont constitutions, and the Pennsylvania, Virginia, and
North Carolina ratifying conventions.3 And
so freedom of speech appeared in Madisonproposed amendments to the Constitution
submitted for the House of Representatives’
consideration.4 In addition, at Madison’s urging, the House adopted an amendment which
would have made some of the proposed Bill
of Rights applicable to the states, including,
www.vsb.org
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by House amendment, freedom of speech.5
But the Senate rebuffed his effort, and ultimately with ratification of the Bill of Rights
on December 15, 1791, freedom of speech
became a right that only Congress could not
abridge.
A Parchment Right in the Dark
History quickly proved that Madison’s mere
parchment observation was prophetic, with
the Federalists’ passage of the Sedition Act
of 1798, legislation intended to criminally
punish, and thereby silence, political criticisms by the Jeffersonian Republicans and
their newspapers.6 The Sedition Act’s partisan
nature was made clear by the fact that the
Act criminally sanctioned criticism of the
president and other federal officer holders,
but not of the vice president (Jefferson). The
Act authorized the imprisonment of even
the mildest critics of President Adams, and
numerous Jeffersonian Republicans found
themselves convicted and jailed for their political criticisms.7 In all the cases tried under
the Sedition Act, “freedom of speech” carried
no weight as protection from prosecution
and conviction for speaking ill of the federal
government.
Nothing changed to bring an edifying light to freedom of speech through the
Antebellum period, the Civil War, and the
Reconstruction eras.8 Prior to the Civil War,
states, such as Virginia, passed statutes that severely criminalized speech hostile to slavery.9
After the Civil War, the Supreme Court closed
the door on possible free-speech protection against state oppression by refusing to
incorporate the Bill of Rights, including the
First Amendment, through the Fourteenth
Amendment.10
Just after the turn into the 20th century,
Clarence Darrow brought to the Supreme
Court a case arguing for the “free speech”
rights of an alien to speak on the Chicago
Haymarket “murders,” but the Court curtly
brushed the argument aside on the ground
that the First Amendment could not deny the
federal government “the power of self-preservation.”11 In 1907, Justice Oliver Wendell
Holmes Jr. came on the federal free-speech
scene with Patterson v. Colorado, 12 an opinion that rejected the argument that the First
Amendment granted any protection for political criticism of a state supreme court. Holmes
applied the common law rule pronounced by
the conservative English legal scholar, William
www.vsb.org

Blackstone, which protected only against prior
restraint of critical speech, with the government fully able to punish any unflattering
criticism, true or false, after the fact.13
Holmes would confirm his narrow
view of free speech protection in Fox v.
Washington,14 holding constitutional a state
statute that punished speech having “a
tendency to encourage or incite” crime or a
breach of the peace.
The Dark Before First Light
In June of 1917, as part of the war effort,
Congress enacted the Espionage Act.15 Section
3 of the Act introduced the first express
federal restriction on speech since the 1798
Sedition Act. Among other things, the section
criminalized any willful causing or attempt to
cause “insubordination” in the military, or the
willful obstruction of federal efforts to recruit
for the military. Federal prosecutions followed
the statute’s enactment in earnest, and by
early 1919 appeals from convictions under the
Act began to reach the Supreme Court.
Holmes would write the majority opinion in Schenck v. United States,16 the first of
the 1919 cases decided by the Court, and in
that opinion reject a First Amendment attack
on the Act’s constitutionality. The conviction
rested on the publication of a leaflet which attacked the wartime draft as a violation of the
Thirteenth Amendment and urged readers to
petition the government for the draft’s repeal
and to speak out in protest. Holmes departed from his earlier narrow “prior restraint”
understanding of the First Amendment,
as expressed in Patterson, and now, for the
first time, led the Court to recognize that in

Prior to the Civil War, states, such as Virginia,
passed statutes that severely criminalized speech
hostile to slavery.
addition to limiting prior restraint, the First
Amendment also conferred a constitutional
right to speak critically of government and
its policies, at least at some level, which could
not be criminally prosecuted. But Holmes
wrote that there were limits on such speech,
depending on the circumstances. The First
Amendment would not protect someone,
for example, from causing panic by shouting
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fire in a theater, or using speech to “create
a clear and present danger” of “substantive
evils” Congress had the power to prevent. As
articulated by Holmes in Schenck, where the
tendency of the words would be to create the
danger, and the intent to create the danger
was present (constructively inferred from the
words used), the speaker could be criminally
punished even if the speech failed to produce
any of the action advocated.17

Holmes

Brandeis

A First Amendment jurisprudence would emerge that,
despite some later regressions, would provide protection for speech critical of government and policy not
previously known in human history.
Holmes would author another important
early 1919 opinion affirming conviction for
critical speech, this time under the Sedition
Act of 1918, which had broadened the scope
of Section 3 of the Espionage Act.18 And this
time the defendant was the prominent socialist presidential candidate, Eugene Debs, who
had given a speech criticizing the war and
praising those who had been convicted for
advising resistance to the draft.19 Despite the
lack of evidence that Debs’s speech influenced
anyone to resist the draft, Holmes wrote
that “the natural tendency and reasonably
probable effect” of the speech was to interfere
with recruitment, and thus Debs could be
convicted because he had “specific intent”, as
manifested in the words he used, to cause that
effect.20
A Revolutionary Spark that Kindled a Flame
The Supreme Court’s term ended in June of
1919, and Holmes departed for his summer
home. Throughout the summer, he faced
subtle, and in some cases substantial, criticism
for his Espionage Act decisions from Learned
Hand21, Harold Laski22, Zechariah Chafee Jr.23,
and Ernst Freund.24 Holmes sought to defend
22
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his decisions, but particularly at Laski’s urging, would read widely on freedom of speech
issues during the summer recess.25 When he
returned for the next term of Court, he would
author the most famous and influential First
Amendment dissent in American history,26
arguing that the convictions of Russian anarchists and socialists for violation of the 1918
Sedition Act through their critical speech
violated the Freedom of Speech clause of the
First Amendment.
The defendants in Abrams had published leaflets criticizing America for sending
troops to Russia in response to the Bolshevik
Revolution and calling for a general strike
to prevent production of war materiel to be
used against Russia. At one level, Holmes’
dissent was based on the straightforward
legal proposition that the defendants’ specific
intent was clearly not to interfere with the
war against Germany, and thus they lacked
the requisite intent to violate the Act. But
that narrow analysis was only a small part of
what was going on in the dissent. Holmes now
repeatedly used adjectives like “imminent”
and “immediate” to modify “danger” so as to
insulate speech from criminal liability except
when the link between the speech and an unlawful dangerous act was very close. Holmes’
analysis undercut the fictional “tendency”
logic that the majority had brought forward
from Holmes’ own Schenck decision. Holmes
also now found a requirement for “specific
intent” to bring about the immediate danger,
as opposed to a constructive intent deprived
from the words themselves, which Holmes
had likewise applied in Schenck.
Most importantly, after referring to “the
right of free speech” and the “right to change
the mind of the country,” Holmes launched
into a poetic narrative that began with a literary and history-shifting “but,” and ended with
an apology for not having “more impressive
words” to communicate constitutional disdain for the convictions. Situated between the
“but” and the unnecessary apology was an impressive defense of free speech. Holmes now
postulated that history had repeatedly unmasked the falsity of many orthodox “fighting
faiths”; that the “ultimate good” for society
could be reached only by the “free trade in
ideas”; that protecting the marketplace of
ideas was the “theory of our Constitution”;”
and that the First Amendment repudiated
both the common law of seditious libel and
the 1798 Sedition Act.27 Holmes in less than
www.vsb.org
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a paragraph had kindled a free-speech spark
that, with time to smolder, would break out
into a bright flame. A First Amendment jurisprudence would emerge that, despite some
later regressions,28 would provide protection
for speech critical of government and policy
not previously known in human history.
Holmes and/or Louis D. Brandeis would
kindle the flame of free-speech protection in
a number of dissents after Abrams challenging
the “bad tendency” logic of Schenck that the
Supreme Court’s majority continued to cling
to in the 1920s.29 But the Court’s conservative
majority would help the cause, too, holding
in Gitlow v. New York,30 that the Fourteenth
Amendment’s due process clause made the
First Amendment applicable to the states.
Subsequent cases began finding unconstitutional criminal convictions for speech, or
governmental efforts to restrain speech, that
attacked government, applying the principles
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Cash Bail: A Second Jail for the Poor?
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by the Hon. Joseph A. Migliozzi Jr. and Heather A. Wong

Introduction to Bail
The framers of the United States
Constitution were well acquainted
with the ancient practice of bail when
they drafted the Bill of Rights. Under
the Eighth Amendment, “Excessive
bail shall not be required, nor excessive fines imposed, nor cruel and
unusual punishments inflicted.”1 The
bail clause prohibits bail that is excessive. Indeed, the framers’ main concern in drafting the bail clause was to
safeguard against unreasonably high
bail. The fundamental purpose of bail,
which was to guarantee an accused’s
appearance at trial, was uncontroversial in early America. Yet, the practice
of bail is currently the subject of a
nationwide debate. Hence, a persisting issue at the heart of current bail
reform in the U.S. remains to be resolved in Virginia: Should the accused
who is unable to purchase his freedom
with a bail payment be held in jail
pending trial?
24
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History of Bail
In order to understand current bail reform in
the U.S., as well as significant issues related to
this element of criminal justice, it is essential
to know the history of bail and “key themes”
from that history.2 Bail originated in order
to solve an issue still confronted today—the
need to balance the equities of the accused’s
general right to pretrial freedom with society’s
interests in preventing criminals from fleeing
and ensuring the punishment of wrongful
acts.3 Though U.S. legal tradition and ideals
establish the importance of liberty before trial, it is worth noting the differences between
past and current bail practice.4
Modern U.S. bail law has “deep historical roots” in Anglo-Saxon custom and law.5
During the Anglo-Saxon period (410-1066) in
England, bail originally developed as “a means
of settling disputes peacefully.”6 In addition,
because “jail facilities were impractical,”
Anglo-Saxon law allowed for the release of the
accused7 conditioned upon finding a surety
who would assume responsibility for ensuring
the defendant’s court appearance and who,
otherwise, would agree to pay the victim the
settled amount if the defendant absconded.8
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However, the surety was “not allowed to profit” from the arrangement.9 Moreover, under
Anglo-Saxon law, “all crimes were considered
bailable.”10
Furthermore, the U.S. bail system has
evolved from a system that developed over
“centuries of statutory and common law” in
England during the Middle Ages.11 In 1679,
the English parliament passed the Habeas
Corpus Act, which provided for magistrates
to set terms of bail and expedited the bail process and the pretrial release of defendants. In
1689, the English Bill of Rights declared a prohibition against “excessive bail” in response to
the practice, used by some judges, of setting
“exorbitant bail” to detain defendants who,
otherwise, would have been entitled to pretrial release.12 By the end of the 17th century in
England, a “qualified right to pre-trial release”
had been established for citizens.13 This
right to release, however, was available only
for particular types of offenses and was not
based upon the accused’s ability to meet bail
requirements. Thus, there was “no guarantee”
suspects awaiting trial would be released.14
By the dawn of the Republic in early colonial America, U.S. legal custom had already
developed a “strong presumption favoring
pre-trial release by means of a bail payment.”15
Thus, Congress passed the Judiciary Act
of 1789, which declared that all noncapital
offenses were “bailable.”16 However, the duty
of calculating a reasonable amount of bail
in each case was “a grave matter.”17 Hence,
the Act of 1789 limited the power of judges in setting bail to an amount considered
“sufficient to incentivize appearance at trial,
without becoming excessive.”18 Moreover,
in nearly all criminal cases, the form of bail
was “a combination of personal sureties and
recognizance.”19 Sureties were expected to
ensure the defendant’s compliance with all
pretrial release conditions and guarantee
court appearance, as well as apprehend and
detain the defendant if they absconded. In
essence, a surety became a “defendant’s jailer”
upon pretrial release.20
Moreover, while England passed the Bail
Act in 1898 to “dispense with sureties and to
find more effective methods of ensuring court
appearance and preventing new crimes,” the
U.S. went in the “opposite direction.”21 Thus,
the modern commercial bail bond industry
in the U.S. can be traced to San Francisco
that same year in 1898. Two brothers, Peter
and Thomas McDonough, started the first
www.vsb.org

commercial bail bond firm in the U.S. from
a saloon, and the profitable business rapidly
bourgeoned across the country.22 Certainly,
commercial bail bondsmen have been “part of
the landscape of the U.S. criminal justice system” for over a century.23 Today, commercial
bondsmen operate in almost every state,24 as
they have a significant responsibility to search
for and capture fugitives in order to ensure
the accused’s appearance in court.25
Impacts of U.S. Bail System
Despite any actual positive benefit afforded
by bail bond firms in capturing fugitives,
the institution of bail in the U.S. has become
increasingly scrutinized as contributing to
“drastically disproportionate impacts”26 on
the indigent and people of color,27 as well as
to mass incarceration. Judge J. Skelly Wright
stated, “Certainly the professional bondsman
system . . . is odious at best. The effect of such
a system is that the professional bondsmen
hold the keys to the jail in their pockets .
. . [while] [t]he court [is] relegated to the
relatively unimportant chore of fixing the
amount of bail.”28 In fact, the American Bar
Association has condemned the use of money
bail29 because studies have shown that the
use of bail neither prevents failures to appear
(FTAs) nor improves public safety, but instead
contributes to increasing percentages of
detainees not convicted of any crime awaiting
trial: 56 percent of detainees in 2000 and 62
percent in 2013.30
Moreover, according to Prison Policy
Initiative (PPI), cash bonds have been a major
catalyst in the surge of mass incarceration in
recent decades. In a 2016 report, PPI found
that over the past fifteen years, pretrial detainees accounted for 99 percent of the jail population growth.31 Additionally, according to
the Bureau of Justice Statistics, over the past
two decades, pretrial detention practices have
fueled 95 percent of the overall jail population
growth.32 Hence, six out of ten people in U.S.
jails are awaiting trial, which means almost
half a million people on any given day.33 PPI
calculates that in 2018, 465,000 people nationwide were detained in jails awaiting trial,34
the majority of whom could not afford bail.35
Numerous “accused low-level offenders” are
held in jail until trial simply because they
are unable to pay cash bond amounts ranging from two hundred to a couple thousand
dollars based on the offense.36 For example, in
St. Louis, 70 percent of state public defender’s
CRIMINAL LAW SECTION | Vol. 68 | August 2019 | VIRGINIA LAWYER
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clients needed one thousand dollars or more in cash to post
bond.37 Remarkably, the Justice Policy Institute found that
indigent defendants pay over $1.4 billion per year to the commercial bail bond industry.38
Furthermore, according to the Bail Project, the use of cash
bail “creates a two-tiered system of justice.”39 While defendants
with sufficient money to pay bail return to their lives, fighting
their cases outside of jail, the indigent may “lose their jobs,
housing, and even custody of their children as they wait for
their case[s] to progress.”40 Indeed, the downstream effects of
misdemeanor pretrial detention are striking, according to a
Stanford Law Review article.41 Research shows that pretrial detention contributes to an increase in guilty pleas, jail time, and
recidivism for the indigent. In fact, there is a 20 to 30 percent
increase in new charges associated with pretrial detention.42
Also, pretrial detainees are 25 percent more likely to plead
guilty and 43 percent “more likely to be sentenced to jail” with
sentences “more than twice as long on average.”43
There are many stunning examples of how the current
U.S. bail system has impacted people.44 One particularly
disturbing instance involves a man who was held in jail for
two months before being acquitted.45 During that time, he lost
his job, his car, and his family. He was unable to find another
job until four months afterwards. Other even more disturbing
stories involve the mentally ill. One such case involves Janice
Dotson-Stephens, who was arrested for trespassing on private
property.46 The 61-year-old black grandmother died after
being held in jail for five months on a $300 bond because she
was unable to pay the bail amount.47 According to DotsonStephens’ family, she “wasn’t a criminal. She had mental health
illness.”48 Another similar case involves Debora Ann Lyons,
who was arrested for shoplifting at Walmart.49 The stolen items
totaled only $155, yet bail was set at $1,500. Like almost half
a million people nationwide who are detained in local jails
because they cannot afford bail,50 Lyons was unable to pay the
bail amount in order to purchase her release. According to
the Houston Chronicle, the 58-year-old, who “suffered from
schizophrenia and bipolar disorder,” committed suicide by
hanging herself in jail.51
Despite these tragic stories, like the English jurist William
Blackstone clearly stated in 1765,52 U.S. federal courts in
contemporary times assert that “a bail setting is not constitutionally excessive merely because a defendant is financially
unable to satisfy the requirement.”53 However, according to
Chief Justice William Rehnquist, writing for the majority in
the U.S. Supreme Court case, United States v. Salerno, “[i]n
our society liberty is the norm, and detention prior to trial or
without trial is the carefully limited exception.”54 Moreover,
Chief Justice Fred Vinson, writing for the majority in the
seminal U.S. Supreme Court case, Stack v. Boyle, stated that
bail is “excessive” when “set higher than an amount reasonably
calculated” to ensure the defendant’s presence at trial.55 Thus,
Vinson clarified that bail must be set after considering each
defendant’s circumstances, thereby defending the “traditional
right to freedom before conviction,” but finding that pretrial freedom comes with conditions.56 Accordingly, the Court
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subsequently affirmed in Bandy vs. United States that pretrial
detention solely due to the indigence of the defendant is a clear
denial of equal protection of the law under the Fourteenth
Amendment.57
U.S. Bail Reform
Bail reform in the U.S. “is nothing new.”58 Indeed, criminal
justice reform is gaining momentum. Since the founding era,
the U.S. has experienced two waves of bail reform: the first
in 1966, and the second in 1984. In 1966, the U.S. Congress
enacted the Bail Reform Act, the first federal guidelines with
the purpose of setting bail to prevent the needless detention
of indigent defendants and intended to permit pretrial release
with as little monetary burden as possible.59 The next major
change to U.S. bail law occurred with the Bail Reform Act
of 1984. Under the Act of 1984, courts also had authority to
evaluate whether a defendant posed a “danger to the community” when deciding whether to allow pretrial release.60 Today, a
third wave of reform is developing among several states due to
persisting concerns about the pretrial detention of defendants
who cannot afford bail. Like the bail reform advocates in 1966
and 1984, advocates today direct “compelling policy concerns”
about money bail to legislators.61 In addition, modern bail
reform advocates argue cases before courts, supported by the
position that “money bail is unconstitutional.”62
Numerous courts have, indeed, heard legal challenges regarding whether money-bail systems violate the Constitution’s
Due Process and Equal Protection Clauses, as class-action
lawsuits addressing the “unequal use of money bail” have been
filed against various jurisdictions.63 Some courts have found
that money-bail systems which reasonably ensure a defendant’s subsequent court appearance are constitutional. Other
courts have indicated that bail systems which detain indigent
defendants pretrial, without considering ability to pay, may
be unconstitutional. Hence, several states and municipalities
have reformed their bail systems. Some jurisdictions have
begun to implement pretrial release programs that involve pretrial services,64 while other jurisdictions have embraced pretrial
justice reform measures that have effectively eliminated cash
bail.
In recent years, some of the various jurisdictions that have
either altered or abolished their money-bail systems include
cities in Georgia, Alabama, and Maryland. Some states that
have reformed their money-bail systems using “individualized
risk assessment tools” as opposed to “the nature of the offense
charged” include California, Colorado, and New Jersey.65 In
fact, California is “the first state in the nation” to effectively
abolish cash bail for defendants awaiting trial. A California
appellate court concluded in 2018 that the state’s cash bail system violates the “fundamental constitutional right to pretrial
liberty” of indigent defendants, and is, therefore, “unconstitutional.”66 Under the new law, the California Money Bail Reform
Act, defendants charged with most nonviolent misdemeanors
would be automatically released “within twelve hours of booking.”67 In other cases, the new “pretrial risk assessment” system,
which will be conducted by “Pretrial Assessment Services,” will
www.vsb.org
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score suspects using a “validated risk assessment tool” based
on the probability of FTAs, the seriousness of the crime, and
the likelihood of recidivism.68 Those regarded as “low risk” or
“medium risk” will be released on personal recognizance,69
while higher risk individuals may or may not be released with
supervision following a “preventive detention hearing.”70 In
North Carolina, the pretrial release pilot program allows “judges to set an unsecured bond,”71 but the new pretrial release
policy involves only “people charged with low-level offenses.”72
North Carolina law declares that bail can be set only if the
court determines that the accused will use his liberty to flee,
pose a danger to the public, destroy evidence, suborn perjury,
or intimidate a witness.73
Also, in recent years, several of the jurisdictions that have
considered legislative proposals to either alter or abolish their
money-bail systems include New Jersey, Maryland, Kentucky,
Colorado, and New Mexico.74 In New Jersey, pretrial justice
reform has virtually abolished money bail. In 2014, New Jersey
lawmakers “passed an overhaul of the state’s bail system.”75
New Jersey’s Bail Reform Law took effect in 2017.76 By using
a pretrial risk assessment called the Public Safety Assessment
(PSA), judges decide whether defendants are detained before
trial based on an analytic risk assessment of flight or danger
to the community.77 The Pretrial Justice Institute awarded
New Jersey an “A” grade, as the state’s pretrial jail population
declined by 20 percent after one year under the newly reformed system.78 In addition to the substantial jail population
reduction, implementing the PSA has resulted in lower crime
rates in New Jersey.79 Also, the District of Columbia already has
a cashless bail system, as local courts in D.C. eliminated cash
bail in the early 1990s.80 The Pretrial Services Agency for D.C.
asserts that in 2015, 90 percent of released defendants appeared
in court for all scheduled trial dates.81 In 2017, the district’s
courts released 94 percent of defendants without cash bail —
88 percent appeared for “every court date.”82
Another example of how pretrial services have altered
an entire judicial system is Lucas County, Ohio. In 2016, by
participating in the Safety and Justice Challenge through the
MacArthur Foundation, Lucas County was able to meet its
goal of “advancing fair practices and reducing the jail population.”83 Using the PSA, the county reduced its jail population
by 22 percent after only one year.84 In addition to a sizeable jail
population reduction, implementing the PSA has also resulted in lower crime rates. Thus, pretrial releases without bail
“doubled” while recidivism “was cut in half.”85 In New Orleans,
a 2018 pilot program showed that individuals released pretrial
without cash bail made court appearances “at the same rate as
other defendants.”86 Through the Safety and Justice Challenge,
New Orleans has reduced unnecessary incarceration by using
the PSA.87 Conversely, in Atlanta, releasing numerous low-level
offenders on personal recognizance rather than requiring cash
bail has not had a completely positive outcome. According to
statistics collected over a limited time, while the number of city
jail inmates has been reduced, as the average daily jail population decreased last year from 439 in February to 249 in July
and 137 in September, 71 percent more defendants skipped
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bond in 2018 compared to 2017.88
Virginia’s Bail Bond System
In Virginia, a defendant held in custody pending trial has the
right to be admitted to bail pursuant to Virginia Code § 19.2120, unless the defendant is determined to be a flight risk or
danger to the public.89 In addition, a defendant has the right to
request a bond hearing before a judge,90 who considers a number of factors in deciding whether a defendant is detained, released, or offered a bond. 91 If the bond is approved, the defendant can either post the bond money directly with the court or
seek the aid of a bondsman. The bondsman agrees to pay the
full bond amount to the court if the defendant does not appear
in court for all hearings. In exchange, the defendant typically
pays a nonrefundable fee92 to the bondsman. However, if the
defendant is unable to afford either the bond amount or the
fee, they will remain in jail until the case is decided.93
Virginia Code § 19.2-123 is commonly referred to as the
“Bail Reform Act.” This statute requires a judicial officer to
consider releasing a defendant on personal recognizance94
unless charged with a capital offense.95 There are a number
of criteria used by the judicial officer to determine whether
to release the defendant on recognizance. Criteria for release
on recognizance include: (1) the nature and circumstances of
the offense; (2) the accused’s family ties; (3) employment; (4)
financial resources; (5) length of residence in the community;
(6) record of convictions; (7) record of appearance or FTA
at court proceedings; and (8) any other relevant information
available to the judicial officer.96 In addition, the judicial officer
will impose further conditions of release on recognizance upon
a determination that the appearance of the accused cannot be
reasonably assured.97
Call for Bail Reform in Virginia
A long-standing practice “under fire” by bail reform advocates and critics of cash bail in Virginia is setting bail bonds
for defendants in an effort to ensure their “good behavior”
and court appearance.98 In October 2018, Virginia Attorney
General Mark Herring (AG Herring) called for reform to
Virginia’s cash bail system, asserting that the current bond
system “unfairly advantages the wealthy,” while forcing
too many low-risk, nonviolent offenders to languish in jail
pending trial because they are unable to afford hundreds or
thousands of dollars in bail.99 AG Herring explained that the
widespread practice in Virginia places an undue burden on the
indigent, who risk losing jobs, connections with family support
services, and driver’s licenses while they are in jail, thus raising
possible constitutional concerns.100 Essentially, AG Herring
asserted that Virginia’s bond system causes unequal treatment
of indigent defendants compared to those with sufficient
financial resources, such that it may violate the equal protection rights of the indigent.101 Moreover, AG Herring said that
detaining defendants who pose little flight risk or danger to the
community wastes taxpayer money when alternative methods
Cash Bail continued on page 53
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The Hernandez Cases: Finding Clarity in a
Bubbling Cauldron
by the Hon. Gordon S. Vincent

For a charm of powerful trouble,
Like a hell-broth boil and bubble.
Double, double toil and trouble;
Fire burn and caldron bubble.

Shutterstock.com

William Shakespeare,
Macbeth, Act IV, Scene 1

For more than a decade, few legal
issues have generated more discussion
and argument among criminal lawyers
and trial judges than whether courts
have inherent authority to defer a
criminal case and ultimately dismiss
or significantly reduce the charge.
Both the Supreme Court of Virginia
and the Court of Appeals have issued
multiple opinions on the issue, joined
recently by the Attorney General. As
the appellate opinions were issued,
each one seemed to add another ingredient to a dark broth of confusion,
reminiscent of the witches’ brew in
Macbeth. When the cases are read together, however, the bubbling potion
has more clarity that you might see
at first.
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The Code of Virginia allows courts to defer a
finding of guilt and allow defendants to complete a rehabilitation program, or otherwise
avoid a conviction, for several offenses.1 For
many years, a defense lawyer could ask a prosecutor or judge for a deferral with a promise
of eventual dismissal for other offenses as
well. The deal would typically include a guilty
plea coupled with payment of court costs and
restitution to the victim, community service,
no more trouble between the parties, and
the usual general good behavior terms. This
article examines the recent development of
the common law on the inherent authority of
Virginia’s courts to allow these arrangements
for offenses beyond those eligible under the
Code.
The First Ingredients
The earliest challenge to the practice from an
appellate court2 came in a Court of Appeals
decision in 2000, authored by Judge Robert
Humphreys. In Powell v. Commonwealth,3
Judge Humphreys, writing for a three-judge
panel, observed that the Code authorized
www.vsb.org
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courts to defer cases with dismissal terms
in several statutes. However, the offense the
defendant was charged with committing was
not among them. According to the maxim
“expressio unius est exclusio alterius,” the codification of a list of eligible offenses meant that
deferral-and-dismissal deals for other offenses
should be considered unlawful.4 The Court
of Appeals, sitting en banc, was not willing
to go that far. The full court withdrew the
panel opinion without commenting on Judge
Humphreys’ arguments, and remanded the
case for other reasons.5
Over the next decade, a number of cases
on deferrals reached the Supreme Court, but
in each one, the Court found it unnecessary
to address the ultimate question of whether
the inherent authority of judges included
granting deferrals with a promise of dismissal or reduction to a lesser charge. In In
re Commonwealth’s Attorney, the Supreme
Court avoided the simmering issue by ruling
solely that a writ of mandamus could not be
used to order a trial judge to reach a certain
result. 6 In Gibson v. Commonwealth,7 when
the defendant failed to follow the deferral
terms, the circuit judge convicted him. The
Supreme Court found that there was no order
in the record containing a specific promise
to dismiss, and regardless, the issue was not
properly preserved for appellate review.8 In
Moreau v. Fuller,9 the Supreme Court held
that granting a deferral for a period of time,
without a promised outcome, was within
the inherent power of the court, so long as it
had not made a finding of guilt in a written
order.10 Importantly, none of these cases involved a specific written promise by the judge
to dismiss or reduce the charge at the end of
the deferral period.
Hernandez and its Fiery Aftertaste
Then, in 2011, the Supreme Court issued its
decision in Hernandez v. Commonwealth,11
which seemed to ignite a “hell-broth” across
the legal community. In Hernandez, at the
conclusion of the evidence, the defense attorney “moved the court to defer disposition of
the cases for a period of time to be fixed by
the court, to continue the defendant’s bond
…, subject to such conditions as the court
might prescribe, and at the end of that period
to consider dismissal of the case in lieu of a
conviction if the defendant complied with all
the prescribed conditions.”12 The trial court
www.vsb.org

held that it did not have inherent authority to
do what the defense counsel requested.
The Supreme Court observed that the
issue of whether a case could be continued
with a promise “of a particular disposition”
was “not before the Court in Moreau, and it
is not before us here, as neither case involved
such a promise.”13 The Court concluded that:
during the interval between the
conclusion of the evidence and the
entry of a written order adjudicating the defendant guilty, the circuit
court had the inherent power, in
the exercise of its discretion, to take
the matter under advisement and to
continue the case for future disposition, subject to such lawful conditions
as the court might prescribe.14
Why did people get so excited about
Hernandez? The decision includes a discussion of the inherent powers of judges and
may have introduced the concept to many in
the media and in the legal community. The
highlighted language may have been read too
broadly. The Court’s use of the term “conditions” could be interpreted as a reference
to the conditions of a defer-and-dismiss arrangement, seemingly endorsing the practice
in a subtle way. A better reading is that the
word “conditions” refers only to the court’s
statutory authority to set conditions of bail.
Finally, the Court remanded the case back to
the circuit court “for such consideration of
the defendant’s motion for deferred disposition as the circuit court in its discretion may
deem appropriate”15 — possibly signaling the
Court’s future approval of the practice should
another case bring the issue back.
Hernandez became a household word for
a time, at least for lawyers and judges. Bills
were introduced in the General Assembly to
restrict defer-and-dismiss deals.16 In April
of 2011, leading members of the House
Courts of Justice Committee announced that
they would question all judges applying for
re-election to the bench regarding their use
of defer-and-dismiss arrangements.17 Thus,
Hernandez gave rise to years of disagreement, argument, publicity, and threats of
corrective legislation, even though its holding was quite narrow.
The Court of Appeals Adds a Strong Potion
The Court of Appeals, in contrast, has confronted the ultimate issue in three published
CRIMINAL LAW SECTION | Vol. 68 | August 2019 | VIRGINIA LAWYER
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opinions. In Taylor v. Commonwealth18 (released in 2011 after
Hernandez), the trial court found the defendant guilty of grand
larceny and entered a conviction order.19 At sentencing, the
defendant’s attorney made a motion for a reduction to petit
larceny, arguing that his client “assisted law enforcement in another matter.”20 The circuit court judge ruled that the courts do
not have such authority. The Court of Appeals agreed, holding
that:
Virginia courts have no authority to “evaluate the
‘propriety, wisdom, necessity and expediency’ of
legislation.” Faithful to this tradition of judicial
self-restraint, a Virginia court cannot refuse to convict
a guilty defendant merely because it questions the
category of offense assigned by the legislature, considers the range of statutory punishment too harsh,
or believes certain guilty offenders undeserving of
a criminal conviction. “Judicial nullification” of a
constitutionally valid criminal statute “has happily, no
place in our system.”21
In Taylor, the Court of Appeals distinguished Moreau and
Hernandez by pointing out that neither case reached the issue
of whether the disposition, after a deferral, could include “acquitting a criminal defendant whose guilt was proved beyond
a reasonable doubt.”22 The opinion, written by Judge (now
Justice) Arthur Kelsey, reviews the sources of judicial power, namely, the Virginia Constitution, the common law, and
statutory authority, and finds no basis to support the supposed
inherent power to defer and dismiss a criminal case when
the evidence leads to a finding of guilt beyond a reasonable
doubt.23
No New Light from Starrs
The next Supreme Court case, Starrs v. Commonwealth,24
decided in 2014, was another limited ruling that may have
added to the uncertainty about the Court’s position on the
ultimate issue of deferrals. In a lengthy opinion, the Supreme
Court held that when a judge accepts a guilty plea, it should
not be considered as the equivalent of a finding of guilt.25 Until
the court enters a conviction order, deferring the final decision
on guilt was still within the court’s authority.26 The Supreme
Court cited the Court of Appeals decision in Taylor, but did
not overrule it.
The Starrs opinion contains some wording that goes well
beyond the analysis of when deferral authority ends. First, it
says that a trial court, before a conviction order has been entered, may defer the case “to consider an outcome other than a
felony conviction.”27 The cases cited in Starrs for that assertion,
however, did not relate to defer-and-dismiss or defer-and-reduce deals. Instead, Starrs cites cases that consider other
outcomes only after a factual inquiry, beyond the guilty plea,
to establish the elements of the offense, or to determine what
level of offense was actually committed.28 The Supreme Court
concluded its opinion by emphasizing that the “‘power to enforce’ does not include the inherent ‘discretion to permanently
refuse to do so.’”29 Thus, despite the tantalizing language about
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considering alternatives to “a felony conviction,” Starrs, like
Hernandez, is a narrowly focused opinion. When the ultimate
issue was not before the Court, the Justices chose not to add
exotic spices to the recipe.
More Strong Ingredients from the Court of Appeals
In the two most recent cases, the Court of Appeals has affirmed
two trial judges who relied on Taylor to rule that the courts do
not have inherent authority to agree to defendants’ requests
for defer-and-dismiss or defer-and-reduce arrangements. In
Harris v. Commonwealth,30 the Court of Appeals examined the
Starrs decision and its effect on Taylor. The Court of Appeals
held that Hernandez and Starrs could not be read to interfere
with the separation of powers provided for in the Virginia
Constitution. For the Court, Judge Beales concluded that
Hernandez and Starrs should not be understood to allow trial
courts to free guilty defendants “because it is the executive
branch that holds the constitutional power to extend clemency
and issue pardons.”31
In the most recent published appellate case, White v.
Commonwealth,32 issued in 2017, a panel of the Court of
Appeals provides a thorough discussion of all of the recent
appellate decisions that have considered the issue of defer-and-dismiss and defer-and-reduce arrangements. The defendant’s attorney could not argue that his client was innocent
but asked the court not to “tag this 60-year old man … with
a felony at this point.” Writing for the panel in White, Judge
Petty wrote that “where the evidence proved guilt beyond
a reasonable doubt, the trial court did not have inherent
authority to acquit or to convict White of a lesser offense.33
Neither Taylor, Harris, nor White was taken up for review by
the Supreme Court. After reading these three cases, the broth
should at last be clear.
Someone New Stirs the Cauldron
Just when the drama seemed to be concluding, in late 2018
a new character entered the scene and made the cauldron
bubble again. Attorney General Mark Herring issued a very
short opinion in response to the question “whether, a trial
court may, with the concurrence of both the commonwealth’s
attorney and the defendant, defer disposition and continue a
criminal case for a period of time, and then at the end of that
period consider a dismissal of the charge if the defendant has
complied with certain prescribed conditions.” 34 The Attorney
General answered this question in the affirmative.
Analyzing the AG’s Addition to the Brew
Initially, one must observe that the question is carefully
worded to distinguish it from the questions considered by the
appellate courts. None of the cases we have discussed involved
an arrangement agreed to by the commonwealth’s attorney,
in addition to the defendant and the trial judge. The question
also avoids the issue of a promise of a dismissal, in that it asks
only if a trial court may consider a dismissal after the defendant
complies with the terms.
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Of course, in one sense, the Attorney General is correct.
If the commonwealth’s attorney, the defendant, and the trial
judge are all in agreement, then anything is possible, because
there will be no appeal.35 The Commonwealth cannot appeal
when a court dismisses a criminal case on the merits with a
final order.36 When no one can appeal, do judges have inherent powers to ignore the appellate courts and the General
Assembly?
As authority for his answer, the Attorney General states
that:
In accordance with the Court’s decision in Hernandez
v. Commonwealth, the authority to defer disposition
in a criminal case also includes the authority to “consider dismissal of the case” at the end of the continuance period, provided the defendant has “complied
with all the prescribed conditions.”
As the Attorney General’s footnote reveals, the passage quoted
above is not something the Supreme Court actually said in
Hernandez.37 The Attorney General is quoting from Starrs,
where the Court was quoting from its earlier decision in
Hernandez.38 If you look for the place where the above-quoted language appears in Hernandez, you will find it where the
Court describes the facts and case history at the beginning of
the opinion. The Court was merely quoting the request made
by the defense counsel at the trial level. The Supreme Court
in Hernandez, as we have seen, made a very narrow ruling.
Hernandez held only that the continuance was proper before
a conviction order had been entered. The Court specifically
emphasized that the remainder of the defendant’s request
(considering dismissal, and compliance with conditions) was
not necessary to the Court’s decision.39 The assertion that the
Supreme Court ruled on all of the defendant’s requests can
only be viewed as a great overstatement of Hernandez.40
Interestingly, the Attorney General acknowledges or
“notes” that “the Court of Appeals has stated its opposition
to the use of deferred disposition as an extension of judicial
clemency,” citing White in the footnote.41 Here, the Attorney
General seems to view the Court of Appeals as a competing law
firm around the block, rather than an appellate court, whose
decisions all trial judges in the Commonwealth are bound to
follow.
Conclusions
What conclusions can we take away from the final product of
the bubbling cauldron? First, the Supreme Court, in exercising
judicial restraint, did not make the sort of broad declaration
about inherent judicial authority as many in the Bar and especially some in the General Assembly originally believed.42
Second, considered together, the Supreme Court cases
create a clear guide as to when, in the course of a trial, the
court may continue a case before making a finding of guilt.
After entering a conviction order, judges may not grant further
deferrals, and they are constrained by the sentencing authority
established by the General Assembly in the Code.
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Third, the Court of Appeals, in Taylor, Harris, and White,
has addressed the ultimate issue squarely. When our highest
appellate court has not directly addressed an issue, but the
intermediate appellate court has spoken very clearly on the
subject, Virginia’s trial courts are obligated to follow the Court
of Appeals.
Finally, judges should carefully review Taylor, Harris, and
White. To follow the law in these cases, courts in Virginia, and
especially general district courts, should reconsider policies of
gratuitously reducing various charges to lesser included offenses, or to other offenses unrelated to the actual facts, without
statutory authority.43 These cases do not in any way preclude
creativity and sensitivity in sentencing. Courts remain at liberty to accept plea bargains, amend criminal charges or enter
a nolle prosequi order at the request of the commonwealth’s
attorney, impose community service, and to require defendants
to undergo anger management training, alcohol or drug treatment, or other efforts at rehabilitation. However, to stay within
the constitutional separation of powers, courts should respect
the General Assembly’s sanction of defer-and-dismiss probation options for some offenses, to the exclusion of others, even
if a commonwealth’s attorney joins the request. We should
recall that the clemency power is held only by the governor.
Thus, a judge should not, on his or her own motion, reduce or
dismiss a proven criminal charge because he or she disagrees
with the legislative classification of the crime, as a favor to a
defendant, to avoid giving a defendant a first conviction, as a
reward for a clean criminal record or DMV transcript, to avoid
imposing driver’s demerit points, or for similar reasons. This
serving of the potion may be hard to swallow for some, but it is
essential to a judge’s duty to be faithful to the law.
The views advanced in this article represent commentary “concerning the
law, the legal system (and) the administration of justice” as authorized
by Virginia Canon of Judicial Conduct 4(B). The author’s opinions are
not official opinions of the General District Court in District 2A, and
do not necessarily represent the viewpoint of the Board of Governors of
the Criminal Law Section or any other committee of the court system or
the Bar, nor do they represent the author’s opinion in the context of any
specific case.

Hernandez continued on page 52
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An Overt Act: In the Eye of the Beholder?

istock.com

by Philip Timmerman

Like so many English words, the
little word “overt” traces its lineage
back through French to Latin. Its
Roman great-grandfather, aperire,
means to open, discover, or show, as
does its nearer French relative, ouvrir. “Overt” designates what is open,
apparent, unhidden — what is there
to be seen.
As such, it has been employed to solve a
thorny problem in the law of self-defense,
which in Virginia says that you may kill
your attacker if you reasonably fear that the
attacker will imminently kill or gravely injure
you or someone nearby, provided you did not
help to instigate the confrontation.1 In other
words, you may kill your attacker if it is necessary to protect an innocent life.
The problem is this: How can a jury
determine whether it was necessary? How
can we tell whether your fear was reasonable?
Whether an attack was imminent? To answer
these questions, a jury would need to read
32
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not only your mind, but also, in a sense, the
future, or what was the future at the time of
the incident: Was an attack imminent? Was it
about to happen? Such questions are beyond the ken of any juror. What is needed is
something a jury can see — something open,
apparent, unhidden.
This was not a problem for William
Blackstone. Writing in the mid-eighteenth
century, he stated: “the law requires, that the
person, who kills another in his own defense,
should have retreated as far as he conveniently or safely can, to avoid the violence of the
assault, before he turns upon his assailant.”2
Where the law required you to retreat “to the
wall” before acting in self-defense, there could
be no mistaking the necessity of the act.
By the late nineteenth century in Virginia,
however, the requirement to retreat had
disappeared, at least in situations involving
the threat of deadly force against an innocent.3 In 1874, the Supreme Court of Virginia
noted that “a man may repel force by force in
defense of his person or property against one
who manifestly endeavors, by violence or surprise to commit a known felony upon either,
and in these cases is not obliged to retreat but
www.vsb.org
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may pursue his adversary until he has freed
himself from all danger.”4
Still, the Court evidently was concerned
to maintain an element of objectivity as to
whether an act of self-defense was necessary.
Instead of a requirement to retreat, what now
satisfied the need for an objective criterion a
jury could see and judge was simple: “although it is lawful for one to deprive of life
another meditating his life, yet he must wait
till some overt act is done in pursuance of the
meditation.”5 In other words, although you
need not try to escape your attacker, before
you could defend yourself with lethal force,
your attacker must have actually done something, openly and visibly, that caused you to
reasonably fear that grave harm was imminent.
The overt act requirement has persisted
to the present day as an element of the affirmative defense of self-defense.6 Analytically,
however, it is not a distinct element, but
rather a little evidentiary insurance calculated to see to it that the substantive elements
really are met. Did you reasonably believe an
attack was imminent? Was it really necessary
to defend yourself? In Virginia, only if your
attacker made an overt act.
This insurance is only so good, however. What
is open may not be unambiguous, and what
is visible is not necessarily clear. The Virginia
Supreme Court has not often had occasion
to consider what constitutes an “overt act,”
but the few decisions it has made reflect the
inherent indeterminacy of the term. For
instance, the Court decided in Yarborough
v. Commonwealth that reaching during a
drunken fight for a concealed knife which the
defendant knew was there did not constitute
an overt act, whereas in Commonwealth v.
Cary it decided that merely walking toward
the defendant, whom the deceased had previously assaulted, and shouting threats did—
notwithstanding the fact that the Court had
already considered this precise fact pattern
seventy years earlier and reached the opposite
conclusion.7
Even so, one expects that most cases will
be more cut and dried than the “close calls”
that end up on appellate review. Reasonable
minds may differ as to whether walking
toward someone and shouting threats constitutes an overt act indicating an imminent
assault, but surely taking only a single step, for
instance, would not be enough.
www.vsb.org

The outcome of Commonwealth v.
Edington, tried in Norfolk Circuit Court in
2016, suggests otherwise. The case grew out
of a tragic night in June 2014, when Norfolk
Police Officer Michael Edington responded
to a domestic violence call at the home of
David Latham. When he arrived, he found
Latham standing at the top of the stairs of
the front porch, holding a knife at his side.
Family members stood about nearby.8 Latham
was mentally ill and his mother testified at
trial that he was suffering a psychotic episode. Edington testified he did not know
Latham had a mental illness before arriving
at the house.9 He took a position on the front
lawn, pulled his gun, and shouted to Latham
to drop the knife. According to Edington,
Latham shouted threats in response. Other
officers heard only mumbling.10 Edington testified that after a few tense moments, Latham
“made a small sidestep,” and Edington fired.11
Two years later, at the conclusion of
Edington’s trial for voluntary manslaughter,
the instruction was put to the members of
the jury: “If you find that: 1) the defendant
actually and reasonably feared that he or
another person was in imminent danger of
death or great bodily harm at the hands of
David Latham; and 2) David Latham made
an overt act which the defendant perceived
to signal his intent to inflict death or great
bodily harm; and 3) [the defendant] used no
more force . . . than was reasonably necessary
. . . THEN the killing was in self-defense, and
you shall find the defendant not guilty.”12 After
deliberating for eleven hours, that is just what
they did.13

In other words, although you need not try to escape your attacker,
before you could defend yourself with lethal force, your attacker must
have actually done something, openly and visibly, that caused you to
reasonably fear that grave harm was imminent.

How could the shuffle of a foot be an
overt act indicating an impending attack?
The defense’s case in Edington is instructive. Norfolk Police Sergeant Jonathan
Puckett, a firearms instructor, testified that
Norfolk police officers are trained in the
SPEAR (Spontaneous Protection Enabling
Accelerated Response) System, which teachCRIMINAL LAW SECTION | Vol. 68 | August 2019 | VIRGINIA LAWYER
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es practitioners to turn their natural startle
response into a quick defense.14 The instructor
also testified that “we would teach . . . that an
attack from an edged weapon . . . starts somewhere else in the body. . . . [W]e have to push
off the ground to start movements throughout the body. . . . So we would expect officers
to be constantly looking at a suspect in front
of them and then see how that attack is going
to come. It would typically come from a push
off the ground by the feet.”15
Sergeant Puckett testified that officers
are taught to consider the totality of the

Who determines what the deceased’s act indicated? We cannot very
well ask him, after all. A ready-made solution, which perhaps the
Court has adopted (purposefully or not) is to find that an act indicated
the deceased’s intention to kill or gravely harm the defendant if the
defendant reasonably believed it did.
circumstances when gauging a threat, but that
the trigger indicating an attack is imminent
“could be a very small movement.”16 In situations where officers are necessarily one step
behind, reacting to events unfolding around
them, Sergeant Puckett testified that the training helps to keep them and innocent bystanders safe, since the officers are “seeing things
that an untrained person wouldn’t see.”17
If true, Sergeant Puckett’s testimony suggests
that what is an overt act to a law enforcement
officer trained in the SPEAR system might not
be an overt act to you or me. At first glance,
the suggestion is nonsensical — what that
requires training to see can hardly be said to
be “open” or “apparent.”
But consider that in each of the Supreme
Court of Virginia’s overt act cases noted
above, the Court took into account the
particular knowledge or perspective of the
defendant. In Yarborough, the Court took note
of the defendant’s knowledge of the hidden
knife. In Cary and Vlastaris the Court considered that the defendant had previously been
assaulted by the deceased.
Perhaps the Court’s consideration of
the perspective of defendants can help make
sense of its precedents: If walking toward the
defendant and shouting counts as an overt act
where the deceased had previously assaulted
the defendant, but reaching for a known concealed knife during a fight does not, one won34
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ders — would reaching for the knife count
as an overt act if the deceased had previously
used it to assault the defendant?
If so, this would suggest that the Court’s
interpretation of “an overt act” is not just
ambiguous, but subjective, even relative. As
backward a result as that seems, it may actually be implied from the outset by the language
of the overt act requirement. The requirement
states that the defendant must have reasonably feared that the deceased intended to
kill or gravely injure him, and the deceased
must have made an overt act “indicative of
such an intention.”18 Who determines what
the deceased’s act indicated? We cannot very
well ask him, after all. A ready-made solution, which perhaps the Court has adopted
(purposefully or not) is to find that an act
indicated the deceased’s intention to kill or
gravely harm the defendant if the defendant
reasonably believed it did.19
Of course, this circular solution dissolves
the overt act requirement entirely. Rather
than an objective safeguard to an otherwise
subjective standard, we have a hidden subjective loop — a defendant may use self-defense
if he reasonably believes that the deceased is
about to kill or gravely harm him, so long as
the deceased makes an overt act indicating his
intent to attack, which the court will find if
the defendant reasonably believes that he did.
None of this is to say that a wholly
subjective standard is necessarily bad. It may
very well be that, as Sergeant Puckett testified,
well-trained law enforcement officers can see
things other people cannot see. On the other
hand, little could be less overt than a subjective standard dressed as an objective one, or
less conducive to justice. q

Philip Timmerman graduated in 2016 from the
University of Virginia with a JD and MA in English
literature. In 2016–2017 he clerked for Judges Junius
P. Fulton III and Everett A. Martin Jr. of the Norfolk
Circuit Court. He currently works as an associate counsel for the Board of Veterans’ Appeals in
Washington, DC.
www.vsb.org
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Join the Criminal Law Section
Organized in 1967, the purpose of the Criminal Law Section is to concern itself with the problems of crime, criminology, and
the administration of criminal law in the Commonwealth of Virginia, except those subjects specifically excluded by direction of
the President of the Virginia State Bar.
As one of the largest sections, the Section on Criminal Law broadly represents prosecutors, defense counsel, trial judges
and academics concerned with the criminal justice system in the Commonwealth. It also has one of the most active continuing legal education programs. For the past 30 years, the section has held its annual Criminal Law Seminar in February in two
locations in the state. Outstanding speakers, including nationally renowned luncheon speakers such as Bobby Lee Cook and
Gerry Spence, make this seminar the most highly successful CLE program on criminal law in Virginia. In addition, from time to
time the section presents its “Carrico Professionalism Award” to a member of the public or the profession. The section also
publishes approximately four issues a year of the Criminal Law News.
Visit www.vsb.org/site/sections/criminal
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Access to Legal Services

YOU WON’T KNOW UNLESS YOU GO
The Annual Pro Bono Conference and Awards Dinner
CLEs on pro bono topics, followed by a celebration
Please join the Access to Legal Services Committee for a day of education and awards celebrating Virginia’s pro bono
community, in conjunction with the 39th Annual Statewide Legal Aid Conference hosted by the Virginia Poverty Law
Center.
New this year! The three conference CLEs will also be offered by webinar so attorneys
across the state can participate in the pro bono training remotely and get free CLE credit.
The awards dinner honors recipients of the Lewis F. Powell Jr. Pro Bono Award
and the Frankie Muse Freeman Organizational Pro Bono Award.
Keynote speaker
Jim Sandman
president of the Legal
Services Corporation

Wednesday, October 16
Hotel Madison in Harrisonburg
Register at http://bit.ly/PB1016

We Are Celebrating Three Years of Free Legal Answers
Launched August 22, 2017, Virginia Free Legal Answers connects low-income
clients with pro bono attorneys, who answer legal questions from their home,
office, or on the go.
Thank you to all our wonderful volunteer attorneys.
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We’re growing, but not as fast as the need.
Please register to answer questions today at https://virginia.freelegalanswers.org.
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Bar Disciplinary System Holds Annual Conference
The 39th Annual Disciplinary
Conference in Glen Allen in late July
brought together over 200 lawyers
and lay people who collectively work
to maintain the integrity of the legal
profession in Virginia.
For two days, members of the 17
disciplinary district committees, the
Disciplinary Board, the Committee on
Lawyer Discipline, and Bar leadership
worked to improve the process that
disciplines lawyers in Virginia in order
to protect the public.
“We are privileged to be a self-regulated profession,” said Bar President
Marni E. Byrum during her remarks on
Friday. “It is a very special privilege, and
your work on the district committees
and the Disciplinary Board is the very
heart and soul of our ability to maintain
that self-regulation.”
Bar Counsel Renu M. Brennan
discussed this year’s disciplinary cases
and statistics, including the number
of complaints received and sanctions
issued, and proposed changes to the
disciplinary procedure. Other interactive panels analyzed rules of professional conduct and the threshold of
evidence in disciplinary proceedings
and the framework considered when
assessing sanctions.
The Disciplinary Conference serves
as continuing education for returning
members of the committees and board,
as well as orientation for new members.
Panels of Bar prosecutors and long-serving board members help attendees from
disparate parts of the state develop a
level of consistency in the disciplinary
process, and members participate in
vignette sessions where they discuss
hypothetical disciplinary cases in a
mixed group.
On Thursday, the Honorable David
W. Lannetti of the Norfolk Circuit
Court spoke about the Professionalism
Course that all new lawyers are required
to take in Virginia and challenged memwww.vsb.org
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1. P articipants in the Bar’s disciplinary system listen to Bar Counsel Renu
M. Brennan discuss recent developments.
2. Attendees studying a hypothetical disciplinary question.
3. Assistant Bar Counsel Kathleen M. Uston, Pleasant S. Brodnax III of the
Committee on Lawyer Discipline, Assistant Bar Counsel Paulo E. Franco,
and Colleen M. Haddow of the 5th Disciplinary District Committee –
panelists for “RPC 8.4 – When is the Evidence Enough? An Interactive
Primer.”
4. Interactive conference polling.

bers of the disciplinary system to help
lawyers distinguish between professionalism and the rules. “Ethics represents
the minimum level of acceptable conduct below which they can be subject to
discipline,” he said. “Professionalism, on
the other hand, is aspirational and involves conduct well above the minimum
ethical standards.”
Local disciplinary district committees afford Virginia lawyers a valuable
way to be involved in bar governance.
Operating in subcommittees, they
review bar complaints in their jurisdiction and determine whether there is
sufficient evidence of a violation of the
Rules of Professional Conduct, and if so,
what the appropriate disposition on the
complaint is.

4

I definitely encourage people to get
more involved — 100 percent. All
law firms, but definitely more solo
and small firms. I enjoy it. The conferences I enjoy. … It’s very collegial.
You learn, because this is constantly
evolving and changing. You’re learning, you’re growing.
Anita V. McFadden
of Fairfax
Committee on
Lawyer Discipline

Discipline continued on page 38
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Discipline continued from page 37
New members are solicited beginning in October in Virginia Lawyer, in
emails, and online. Applicants send a
brief résumé and short statement and
are nominated by their local representatives on Bar Council.
Once a lawyer or lay member has
served on the local committees, they
are eligible to serve on the Disciplinary
Board, which handles the most severe
cases of lawyer misconduct, and the
Committee on Lawyer Discipline, which
oversees the disciplinary process, including the Bar’s investigation and prosecution of complaints.
“It’s a mandatory bar,” said Byrum.
“You don’t have a choice. You must
belong. But you do have a choice as to
whether you choose to be engaged. And
those of you in this room have chosen to
be engaged — and not in a small way.”

1

4

Learn more about the myriad ways to
be involved in the Virginia State Bar at
www.vsb.org/site/about/bar_service_
opportunities.

3

2

5

1. Ethics Counsel James M. McCauley leads the crowd in an informal survey.
2. Q
 uestions are answered at the orientation for new members of the
disciplinary system.
3. Assistant Bar Counsel Elizabeth K. Shoenfeld explains the intake and
investigative process to new members.
4. Intake Counsel James C. Bodie leads a breakout session where disciplinary
scenarios are discussed.
5. Members of the disciplinary system participate in the breakout discussion.
6. D
 onita M. King of the Disciplinary Board participates in the breakout
session.

We’re a self-policing profession and that is a
huge honor and responsibility. Attorneys have
relatively low image in the public as to our
integrity, so I feel that it’s crucial that we …
police ourselves and, when necessary, we discipline each other. … America’s legal system is
one of the pillars upon which our entire system
is built. It’s hugely important. If lawyers can’t be trusted to do
the right thing, we have a big problem.
Kathryn N. Byler of Virginia Beach
2nd District, Section I, Disciplinary District Committee

6

I do family law, and you see the high percentage
of family law cases that get complaints. … I
thought I could help give perspective or background to other lawyers and lay people. I would
know if it’s a more legitimate complaint.
Having the layperson’s perspective has also
been very eye-opening. I often hear a very different perspective from the layperson member because they’re
looking at it from a consumer standpoint. … It’s important
that we do it properly from that standpoint because they want
to have faith in the system and know that we’re regulating it
properly. And if we don’t do that, the legislature will step in
and do it for us.
Sean P. Schmergel of Alexandria
4th District, Section II, Disciplinary District Cmmittee
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Pre-Law Institute Brings Minority Teens to Richmond
Objections abounded on a Friday
morning in July, as teens participated
in a mock trial at the University of
Richmond School of Law.
The arguments and witness examinations by several teams marked the
end of a week that saw 28 students from
around the Commonwealth immersed
in the law at the Oliver Hill/Samuel
Tucker Pre-Law Institute.
“This has been a really great experience,” says Keeden Brown, from First
Colonial High School in Virginia Beach.
“I’ve always been interested in law, but
no one in my family practices law… I
think I can do a lot of good as a prosecutor for criminal cases.”
The high school students attended panels on legal careers, took tours
of the Supreme Court of Virginia and
Richmond Circuit Court, participated
in an etiquette dinner, and practiced
networking with volunteer lawyers. A
college prep session and resume building workshop rounded out the week of
activities.
“I just wanted to explore the law
field to see if it’s something I want to
do,” says Kyla Barnes, a rising junior
from Forest Hill, MD. “I’m interested in
law and politics because I think there’s a
lot we can fix with laws.”
At the culminating event, the mock
trial, teams of “prosecutors” and “defense attorneys” questioned witnesses
and experts in a murder case, bookended by opening and closing statements.
“It’s always fun to play ‘judge,’” said
Thomas Hall, counsel at Capital One,
after presiding over the first trial of the
morning. Volunteer “judges” provided
feedback to the students and declared
winners. Hall said he was impressed
with the students and the program.
Founded in 2001, the institute
is free to participants, who apply to
attend, and is co-sponsored by the
VSB’s Diversity Conference and Young
Lawyers Conference — with help from
a generous grant from the Virginia Law
Foundation.
www.vsb.org
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This year, the program won a
national award from the American Bar
Association’s Young Lawyers Division
— the 2019 Embracing Diversity
Challenge. Lawyers interested in
volunteering for or donating to next
year’s institute should contact hilltuckerinstitute@gmail.com.
Photos:
1: “I like helping people, so this might be a way to do
that,” says Daniel Bess (center) of Fairfax. Sitting with
him as the defense team are Keeden Brown (left) of First
Colonial High School in Virginia Beach and Amin Bouzid
(right), a rising junior at Falls Church High School.
2: Brown speaks as Ausink looks on from the prosecution side.
3: Kalkidan Ausink, a rising senior at Washington Liberty
High School in Arlington, speaks to the court. Thomas
Hall, a lawyer at Capital One, presides as “judge.”
4: Bess questions a witness.
5: Brown speaks to the court as the defense.
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In Memoriam
Henry L. Carter
Orange
September 1935 – May 2019

Michael Morchower
Richmond
April 1940 – June 2019

James Warren Stephens Jr.
Newport News
February 1924 – December 2018

Richard H. Catlett Jr.
Richmond
May 1921 – May 2019

James Smith Scot Pedin
Richmond
September 1955 – March 2019

Jerry R. Tiller
Lebanon
August 1938 – April 2019

The Hon. Marc Jacobson
Norfolk
November 1933 – April 2019

Barry Lynn Proctor
Abingdon
May 1951 – June 2019

Lois Ilaine Vignes Upton
Annandale
August 1952 – April 2019

Albert I. Kassabian
Annandale
June 1922 – April 2019

Scott Taylor Shattuck
Richmond
April 1951 – April 2019

The Hon. George W. Vakos
Key Colony Beach, Florida
June 1931 – February 2019

Robert W. Mann
Martinsville
October 1937 – April 2019

Daniel Thomas Stacey
Columbia, South Carolina
November 1949 – May 2019

Linwood T. Wells Jr.
Richmond
August 1937 – March 2019

Mortimer Maxwell Caplin
Mortimer Caplin,
John F. Kennedy’s
Internal Revenue
Commissioner and
University of Virginia
School of Law professor emeritus, died on
July 16, 2019, at the
age of 103. 		
Caplin, who attended the University
of Virginia for college as well as law
school, co-founded the Washington,
D.C. tax law firm of Caplin & Drysdale
and appeared on the cover of Time magazine in 1963 in his role as IRS commissioner.
Caplin graduated first in his class
from law school in 1940, and then
served in the U.S. Navy during World
War II, landing on Omaha Beach during
the Normandy invasion. In addition to
his private practice and public service,
Caplin taught at the UVa law school for
33 years. A native New Yorker, Caplin
and his wife, Ruth, made significant
40
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H. Wise Kelly III
philanthropic donations to UVa, including the Ruth Caplin Theater and the
Caplin Auditorium.
An active member of the VSB
Senior Lawyers Conference, in 2003
Caplin gave the commencement address
at UVa and recalled his own historic law
school graduation at which President
Franklin Delano Roosevelt spoke (his
son Franklin Jr. was graduating) as the
nation teetered on the brink of war.
Caplin noted that his most satisfying accomplishments were his years
of public service and commented, “If
your aspiration is to make a difference
in your society, be willing to get out of
your comfortable, private shell, broaden
your horizons and become involved in
your community and the world about
you…May fortune be with you on your
quest.”

H. Wise Kelly III
passed away at his
home in Rileyville on
June 12, 2019. A lifelong Virginian, Wise
was born in 1948 and
attended RandolphMacon Academy
in Front Royal
and Washington & Lee University in
Lexington, graduating in with a degree
in economics. He graduated from the
University of Virginia School of Law
in 1973 and entered private practice in
Fairfax.
During his career, Wise served
as chair of the Virginia State Bar
Disciplinary Board and Substitute Judge
for the 19th Judicial District in Fairfax
County and was a frequent lecturer on
Professionalism and Ethics. Wise retired
in 2004, and spent his retirement caring
for his home and garden, woodworking, listening to Motown music, and
expanding his encyclopedic knowledge
of the Civil War.
www.vsb.org
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Bar Leaders
Institute
March 6, 2020
Lewis Ginter Botanical
Garden, Richmond

Noteworthy

Solo & Small-Firm
Practitioner Forum
Tuesday, October 22, 2019
Hotel Madison Shenandoah Valley Conference Center

The Bar Leaders Institute (BLI)
is a one-day program sponsored
by the Conference of Local and
Specialty Bar Associations to train
and provide resources to current
and prospective local and specialty
bar leaders. Details will be posted
on the CLSBA Calendar as soon as
they are available at http://bit.ly/
CLSBAcalendar.

Justice William C. Mims will lead a Town Hall Meeting
Registration is free and the program will offer
5.5 CLE, including 2 Ethics, 1.5 GAL/adults (all pending)
See the agenda and register at http://bit.ly/SoloOct.

Young Lawyers Conference

Mentor a Young Lawyer
The Young Lawyers Conference Mentorship Network, in
partnership with the Senior Lawyers Conference, helps newer

Annual
Bench-Bar Dinner
in Celebration of Women
and Minorities in the
Legal Profession

October 29, 2019

lawyers learn from experienced lawyers — retired lawyers, too!

Hilton Hotel,
Downtown Richmond

Fill out the online form by August 31 at http://bit.ly/YLCSLC

Keynote Speaker
The Honorable Roderick C. Young

if you are willing to help.

Magistrate Judge for the United States District
Court for the Eastern District of Virginia

Registration will open in late August at
https://vsbevent.virginiainteractive.org

www.vsb.org
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Law Libraries

Criminal Law Research in Virginia
by Maureen Moran

So you’re handling a criminal case in
Virginia? Whether you are a new attorney, or just new to criminal matters, a
plethora of resources are available to
assist practitioners engaged in pretrial,
trial, and appellate criminal law practice.
Starting Points
Although a first-year law student might
succumb to temptation and head
straight to primary materials, seasoned
researchers embrace the axiom that a
secondary source is generally the best
starting point. Michie’s Jurisprudence,
has long been recognized as a cornerstone of the research process for both
fledging and seasoned practitioners.
Those researching criminal law topics
in this venerable legal encyclopedia
will find brief entries on a number of
individual offenses and defenses in
Virginia, as well as a robust section on
criminal procedure. Each entry offers an
overview of the legal issues and provides
annotations directing researchers to
relevant primary sources.
For additional help navigating the
online and print options available consider consulting Virginia CLE’s A Guide
to Legal Research in Virginia.
Virginia Treatises
Treatises are heavily relied on by practitioners because of the unique blend of
scholarly analysis and practical tips. The
highly regarded Virginia Practice Series
includes a number of criminal law-related titles. The recently released 20182019 edition of Criminal Offenses and
Defenses in Virginia (Vol. 5) covers the
substantive elements of each criminal
offense and defense. Written by Virginia
criminal law scholar Professor Ronald
Bacigal, the volume is available in print
as a soft-bound book, as well as electronically in both WestlawEdge and via
the ProView™ eReader.
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Whereas the Bacigal title focuses solely on substantive law, John L.
Costello’s Virginia Criminal Law and
Procedure includes discussion of both
substantive and procedural law, as well
as constitutional, ethical, and collateral issues. The title is available in print
and eBook format as well as on Lexis
Advance.
Criminal Procedure Resources
Knowing the law is only one part of
being able to handle a criminal case.
Practitioners must be prepared to
navigate criminal procedure from arrest
to appeal. Once again, leading experts
Bacigal and Costello have authored
Virginia-specific works that should be
at the fingertips of every criminal law
practitioner.
• Ronald J. Bacigal, Criminal
Procedure (2018-2019 ed.)
• John L. Costello, Virginia Criminal
Law and Procedure (4th ed. 2008 &
Supp. 2018)
Written to assist judges in the disposition of cases, a benchbook can serve as a
concise guide to procedure.
• Virginia Criminal Benchbook for
Judges and Lawyers (LexisNexis
2018/2019 ed.)
•D
 istrict Court Judges’ Benchbook
(Assoc. of District Court Judges in
Virginia Benchbook Committee, 2018
ed.) (free internet resource)
Virginia CLE Materials & Forms
A variety of topic-specific Virginia CLE
materials are available for attorneys
handling particular types of criminal
matters such as in a DUI case or a capital murder trial. Examples include:
• Corinne J. Magee, David L. Heilberg &
Timothy C. Carwile, eds., Defending
Criminal Cases in Virginia (11th ed.
2018)

• Michael C. Tillotson & Patrick L. Bales,
Virginia DUI Law: Understanding
the Scientific, Medical,
Technological, and Legal Aspects
of a DUI Case (2018/2019 ed.)
• Ronald J. Bacigal, Trial of Capital
Murder Cases in Virginia (3d ed.
2004)
Forms books offer welcome help to
those tasked with drafting pleadings,
motions, and other documents.
• Virginia CLE Publications, Virginia
Criminal Practice Forms (2018)
(available in print with accompanying
CD-ROM)
• Ronald J. Bacigal, Criminal
Procedure Forms (2018-2019) (available in print and on Westlaw)
Jury Instructions
Don’t overlook the value of jury instructions as a research tool. Jury instructions
can help you determine the elements of
a crime and locate primary authority
that supports the particular wording
of the instruction or element you may
want to include in a motion or pleading.
• Virginia Model Jury Instructions.
Criminal (2018)
• Ronald J. Bacigal & Margaret Ivey, Jury
Instructions, 2018-2019 (2018)
Research continued on page 59

Maureen Moran is a reference and research services librarian at the University of
Richmond School of Law. She became a law
librarian after practicing litigation in New York
City for 14 years and has contributed chapters
on research strategies and foreign and international legal research to both editions of Global
Lawyering Skills.
www.vsb.org

Technology and the Future Practice of Law

The Hidden Costs of Body Camera Technology
by Robert Bauer

Advances in technology have had
an overwhelmingly positive impact
in many areas of the practice of law.
Improvements in DNA analysis of
previously untestable material have
led to the exoneration of dozens of
wrongfully-convicted prisoners. Case
management software has allowed
greater efficiency through automation
of scheduling and tasks. It is now far
cheaper and significantly more accurate
to use technology-assisted review in
e-discovery than to enlist an army of
human reviewers.
While recognizing these clear benefits, the hidden practical, financial, and
ethical costs are not always given the
consideration they deserve. An example
of these hidden costs can be seen in the
use of body-worn cameras in criminal
cases.
The implementation of bodyworn cameras, and the online systems
that allow their videos to be easily
catalogued, viewed, and distributed,
has made a great impact in criminal
cases. Attorneys, judges, and juries were
not present when the alleged crime
occurred, or even in the immediate
aftermath. Before the use of body-worn
cameras, there was occasionally store
surveillance or a witness with a camcorder, but this was more the exception
than the rule. This often meant that to
determine guilt, the judge or jury had
to rely heavily on whether they believed
that the testimony of a single officer,
often the only witness for the prosecution, was complete and accurate. A
by-the-book arrest could be undone by
nervousness on the witness stand, and
a charming enough officer could be
quite convincing despite what actually
happened.
With recent allegations in the news
that police in Florida1 and Maryland2
have been caught planting drugs by
their own body-worn cameras, doubt
can arise that even honest officers are
www.vsb.org

telling the truth. When there is an accusation that contraband was found, that
a driver performed poorly on roadside
field sobriety tests, or that an incriminating statement was made, body-worn
camera footage can help a fact-finder to
reach their own conclusion about what
occurred and whether they believe it
beyond a reasonable doubt.
These videos also improve the
efficiency of criminal litigation. Every
defense attorney and prosecutor wants
to know ahead of time if there’s a critical
problem with their theory of the case.
And, while having a duty to seek justice
rather than merely to advocate for
conviction, prosecutors are likewise still
often in the position of deciding whether to proceed with a case based solely on
whether they believe the testimony of
someone else. When each attorney can
observe whether something occurred,
this corroboration is a tool that helps
the defense attorney to fulfill his duty of
advising his client and the prosecutor to
fulfill her duty of only prosecuting cases
where she believes there is probable
cause.
As beneficial as this is, it comes at a
cost to both the prosecution and the defense. We are not yet at the point where
a computer has been trained to analyze
video and identify either confessions
or constitutional violations, so a single
encounter entails the review of videos
from a half-dozen or more officers, each
of these running for an hour or more.
Consequently, viewing the footage of
even a single misdemeanor assault or
DUI case can take an entire day.
Most cases do not contain nearly so
much material, but it is the rare criminal law practitioner who only handles a
handful of cases per week. This abundance of material, either for one case
or in the aggregate, poses ethical and
practical problems for both defense
attorneys and for prosecutors.
A prosecutor has duties under both
Vol. 68 | August 2019 | VIRGINIA LAWYER

the Constitution and the Virginia Rules
of Professional Conduct to disclose information that is exculpatory, useful for
impeachment, or has the potential for
either use. Faced with these interrelated
requirements, and also the inherent
difficulties in reviewing all videos prior
to trial, a prosecutor has several options.
One is to review the footage from the
most-involved officers, provide copies of
everything that was recorded to the defense, and hope that she has not missed
anything that she is required to have
disclosed. A second option is to take
her work home with her and spend her
evenings away from her family so she
can watch almost-certainly redundant
videos.
When a prosecutor’s office finds
that these additional duties are more
than it can handle, while still giving
each case the attention it deserves, it
can either reduce the number of cases
it chooses to prosecute, or it can try to
hire more attorneys. Both options have
hidden costs – not prosecuting the case
itself can mean that another agency
must pick up the slack, and hiring
more attorneys just means that a higher
budget is needed in order to ethically
manage the same caseload as before.
Defense attorneys also bear an
Technology continued on page 59

Robert Bauer is an assistant commonwealth’s
attorney for the City of Richmond and a former
criminal defense attorney. He is a member of
the VSB’s Special Committee on Technology
and the Future Practice of Law and of the Justice
and Professionalism Committee of the Virginia
Association of Commonwealth’s Attorneys. He
has a wife who has just finished law school, four
young children, and spends a large amount of
time watching body-worn camera videos.
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Risk Management

Rethinking Backup Strategies in Light of
Ransomware Threats
by Mark Bassingthwaighte

In working with over 1,200 law firms
over the years, I have observed that few
lawyers really understand the computer
backup process. Today, the backup process is a security process that must take
center stage, and it is the solo and small
firm setting that I’m most concerned
about. Smaller firms must make sure
their process isn’t something that was
state of the art in 1999 because today we
have the very serious threat of ransomware.
With ransomware, your data will be
encrypted and then you will be forced
to pay a ransom in order to obtain the
decryption key, which may or may not
allow you to successfully recover all your
files. Regardless of whether you pay
the ransom, you are going to need the
services of an IT specialist, and understand there are no guarantees here: The
network may not be able to be restored.
It’s important to also realize that
ransomware can infect your network
via multiple channels, many of which
involve some form of social engineering. A common attack vector currently
looks like this: Someone in your firm is
tricked into opening an attachment in
an email that purports to be a business
document or invoice. That’s all it takes.
Once enabled, the malware will start to
encrypt your data.
Making matters worse, and depending upon the specific family of ransomware you’re hit with, the ransomware
may replicate itself and spread across
your entire network, may scramble the
file names of all encrypted files, may run
several different encryption programs
in a single attack, may identify and erase
system restore points, may erase all data
on all hard drives, may be programmed
to delay executing in order to infect
backups, and the list goes on. In short,
any IT specialists brought in will have to
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overcome all kinds of problems in their
effort to try and recover anything.
Cybercriminals continually work to
improve the effectiveness of their tools.
Certain strains of malware can now
jump to the cloud, and many have been
engineered to evade detection by antivirus software and can be programmed to
delay running. Thus, an effective backup
process has become a critical component to an overall defensive strategy
against ransomware and other forms of
cybercrime.
Best practices today dictate having
at least three copies of all your data,
utilizing two different media formats,
and maintaining one backup offsite.
For example, you might utilize two
external hard drives and a cloud backup
provider. An approach like this would
allow you to have access to a copy stored
locally in case your internet connection
is down, and after a ransomware attack,
the cloud backup is sometimes the only
good backup available to IT support as
they try to help you recover. That said, a
few side notes are in order.
1) Since ransomware can map
drives and infect everything connected
to the network, always disconnect backup drives (e.g. any external USB drives)
from the network once the backup
process has completed.
2) While cloud backups can be your
salvation in the event of a ransomware
attack, as with any backup process,
sometimes the backup data set becomes corrupted. Thus, having multiple
versions of the backup in the cloud is a
good idea.
3) Given the rise of time-delayed
attacks, also maintaining an archive of
backups locally and in the cloud would
be a prudent step to take. Yes, you may
end up losing a month or two’s worth of
data in a time-delayed attack; but having

the ability to recover from an archived
backup of data that’s several months
out of date is going to be far better than
losing everything.
4) Look for cloud backup providers
that allow you to control the encryption
key as a way to prevent anyone else from
accessing your data.
Even with a well-designed backup process in play, the best defense
to threats such as ransomware is an
effective offense because, and for the
last time, there are no guarantees that
a full recovery is going to be possible.
So, in addition to instituting a backup
process along the lines presented above,
every firm regardless of size should
prioritize mandatory ongoing training
for all staff and attorneys that develops
social engineering awareness with real-world examples of cyber-attacks and
tips on how to spot them. To help with
this training, consider working with a
security company like KnowBe4 (www
.knowbe4.com), whose entire focus is
geared toward cyber training. When
you stop to think about what’s really at
stake, such training should no longer
be optional.

Mark Bassingthwaighte, ALPS risk manager,
has conducted more than 1,000 law firm risk
management assessment visits, presented
numerous continuing legal education seminars
throughout the United States, and written
extensively on risk management and technology. His webinar on Best Practices for Client
Selection in the ALPS CLE library is at
http://alps.inreachce.com. He can be contacted
at: mbass@alpsnet.com.
www.vsb.org

CLE Calendar
Introduction To Sentencing Guidelines
(6 Hours — Approved for 6 CLE & VIDC
Re-certification)
The introduction seminar is designed for
the attorney or criminal justice professional who is new to Virginia’s Sentencing
Guidelines. The seminar will begin with
general background information and
progress to detailed information on
scoring each of the guidelines factors to
include changes beginning July 1, 2019.
Register by completing the form at www.
vcsc.virginia.gov.

SEPTEMBER 12 - PORTSMOUTH
Department of Social Services
9:30-5:00 (#691)
OCTOBER 1 - ABINGDON
Southwest VA Higher Education Center
9:30-5:00 (#699)
OCTOBER 8 - HENRICO
Henrico Police and Fire Training Center
9:30-5:00 (#700)
OCTOBER 15 - WEYERS CAVE
Blue Ridge Community College
9:30-5:00 (#701)
OCTOBER 16 - LYNCHBURG
Central Virginia Community College
9:30-5:00 (#702)

Advanced Sentencing Guidelines &
Ethics (5 Hours — Approved 5 CLE — 1
Ethics VIDC Re-certification)
The evaluation course is designed for the
experienced user of Virginia’s Sentencing
Guidelines. Attendees will complete a
knowledge and skills exercise that will
determine the topics covered in this
seminar. Attendees will participate in a
discussion-oriented workshop addressing common errors and complex scoring
issues. VSB Ethics Council will lead the
discussion and answer questions related
to ethical responsibilities relating to the
Sentencing Guidelines. Register by completing the form at www.vcsc.virginia.gov.

Virginia State Bar
Harry L. Carrico
Professionalism Course
August 27, 2019, Tysons Corner
v
September 25, 2019, Richmond
v
December 5, 2019, Richmond
v
January 8, 2020, McLean
See the most current dates and
registration information at
www.vsb.org/site/members/new.

SEPTEMBER 13 - CHESTERFIELD
Workforce Alliance
9:30-4:00 (#692)
SEPTEMBER 16 - WARRENTON
Dept. of Social Services
9:30-4:00 (#693)
SEPTEMBER 19 - WINCHESTER
Frederick County Public Safety Bldg.
9:30-4:00 (#694)
SEPTEMBER 23 - WYTHEVILLE
Wytheville Community College
9:30-4:00 (#695)

DECEMBER 3 - ROANOKE
Roanoke Higher Education Center
9:30-5:00 (#703)

SEPTEMBER 24 - MARTINSVILLE
Piedmont Regional Criminal Justice
Center
9:30-4:00 (#696)

DECEMBER 5 - FAIRFAX
Fairfax County Government Center
9:30-5:00 (#704)

SEPTEMBER 25 - HAMPTON
Peninsula Workforce Development Center
9:30-4:00 (#697)

DECEMBER 10 - CHESTERFIELD
Workforce Alliance
9:30-5:00 (#705)

SEPTEMBER 26 - PORTSMOUTH
Department of Social Services
9:30-4:00 (#698)

DECEMBER 11 - VIRGINIA BEACH
(Note Start Time)
EMS Training Center
9:00-4:30 (#706)

Understanding Rap Sheets, Automation
And Swift! (3 Hours — Approved for 3
CLE & VIDC Re-certification)
This seminar is designed for the attorney or criminal justice professional who
prepares or uses Virginia’s Sentencing
Guidelines. Participants will complete
exercises on reading out-of-state criminal
histories and scoring the offenses on the
appropriate sentencing guidelines.
Please contact the Commission if
interested in scheduling this class in a
location near you. www.vcsc.virginia.gov

DECEMBER 13 - FREDERICKSBURG
Germanna Community College
9:30-5:00 (#707)

www.vsb.org

Virginia Women Attorneys Association
Richmond Chapter Ethics Seminar
2 Hours Ethics MCLE credit
“#MeToo, You Too, Where To: Should
the Virginia State Bar Adopt an AntiDiscrimination Rule?”
This seminar considers whether
the Virginia State Bar should adopt an
anti-discrimination rule, what Virginia’s
Rules of Professional Conduct say
about discrimination and harassment, and
whether adoption of a new rule would
result in disciplinary outcomes different
from those under the current rules. The
discussion will include exploring lawyers’
obligations using several hypothetical
situations involving discrimination, bias,
or harassment. Speakers include Virginia
State Bar President Marni E. Byrum and
Virginia State Bar Ethics Counsel James
M. McCauley. Tickets: squareup.com/
store/VAratifyERA
AUGUST 29 – RICHMOND
4:00-6:00 pm

Virginia Lawyer publishes at no charge notices of
continuing legal education programs sponsored by
nonprofit bar associations and government agencies.
The next issue will cover October 22 through December 16. Send information by September 5 to norman@
vsb.org. For other CLE opportunities, see Virginia CLE
calendar and “Current Virginia Approved Courses”
at www.vsb.org/site/members/mcle-courses/ or the
websites of commercial providers.
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CLE Calendar
Virginia CLE Calendar
Virginia CLE will sponsor the following continuing legal education courses. For details, see http://www.vacle.org/seminars.htm.
August 20
The Articulate Attorney®: Public Speaking
for Lawyers Video — Abingdon, Alexandria,
Charlottesville, Fredericksburg, Norfolk,
Richmond, Roanoke, Tysons 9 am–12:15 pm
Essentials of Contracts in Virginia
Webcast/Telephone Noon–2 pm
August 21
The Articulate Attorney®: Public Speaking
for Lawyers Video — Ashburn, Warrenton
9 am–12:15 pm
August 22
Organizing and Operating Nonprofits
Live — Charlottesville 9 am–4:15 pm
The Articulate Attorney®: Public Speaking
for Lawyers Video — Virginia Beach,
Winchester 9 am–12:15 pm
August 23
Essentials of Taxation
Live — Charlottesville/Webcast/Telephone
10 am–Noon
August 26
Essentials of Advocacy: An Advocate’s Top
40 Webcast/Telephone 10–11 am
Essentials of Drafting Deeds
Webcast/Telephone 2–4 pm
August 27
Mentorship for Virginia Attorneys
Live — Fairfax 8:20 am–1:30 pm
August 28
Essentials of Drafting Separation
Agreements Live — Charlottesville/Webcast/
Telephone 11 am–1 pm
August 29
Cybersecurity for the Real Estate
Practitioner Webcast/Telephone Noon–2 pm
September 4
Recent Developments in Civil Litigation
Telephone Noon–2 pm
September 5
Pozner on Cross-Examination: Advanced
Techniques Using the Chapter Method©
Live — Fairfax 8:30 am–3:45 pm
September 6
Pozner on Cross-Examination: Advanced
Techniques Using the Chapter Method©
Live — Richmond 8:30 am–3:45 pm
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Ways to Avoid Legal Malpractice
Claims and Ethics Violations Live —
Charlottesville/Webcast/Telephone
Noon–2 pm
September 9
Essentials of Equitable Distribution in
Mediation and Divorce Cases
Live — Charlottesville/Webcast/Telephone
Noon–2 pm
September 10
4th Annual Federal Government
Contracting Seminar 2019: Government
Contracts Trial Practice Tune-Up
Live — Fairfax 9 am–1:20 pm
Essentials of Health Care Law
Live — Charlottesville/Webcast/Telephone
10 am–Noon
What’s New at the Virginia Supreme Court?
An Overview of Recent Civil Decisions
2019 Live — Charlottesville/Webcast/
Telephone 3–4:30 pm
September 11
Lawyers as Fiduciaries Live —
Charlottesville/Webcast/Telephone
Noon–2 pm
September 12
28th Annual Advanced Elder Law Update
Seminar 2019 Live — Richmond
9 am–4:15 pm
Criminal Practice in the General District
Court Live — Charlottesville/Webcast/
Telephone Noon–2 pm
September 13–14
34th Annual Mid-Atlantic Institute on
Bankruptcy and Reorganization Practice
2019 Live — Charlottesville
Friday: 8:55 am–5:20 pm;
Saturday: 9 am–12:30 pm
September 16
Essentials of E-Discovery
Live — Charlottesville/Webcast/Telephone
Noon–2 pm
September 17
Representation of Children as a Guardian
ad Litem — Qualifying Course
Video — Abingdon, Alexandria,
Charlottesville, Norfolk, Richmond, Roanoke
8:30–5:15 pm (Richmond video begins at
9 am)

“The Greatest Legal Ethics Seminar I’ve
Ever Taught,” Featuring Jack Marshall
Live — Richmond 9 am–12:15 pm
What’s New at the Virginia Supreme Court?
An Overview of Recent Civil Decisions
2019 Webcast/Telephone 4–5:30 pm
September 18
Representation of Children as a Guardian
ad Litem — Qualifying Course
Video — Tysons 8:30–5:15 pm
“The Greatest Legal Ethics Seminar I’ve
Ever Taught,” Featuring Jack Marshall
Live — Fairfax 9 am–12:15 pm
Understanding Green and Resilient
Buildings and Districts
Live — Charlottesville/Webcast/Telephone
11 am–1 pm
September 19
The Cybersleuth’s Guide to the Internet:
Fast, Free, and Effective Internet
Investigative Research Live — Fairfax
9 am–4:30 pm
Organizing and Operating Nonprofits
Video — Alexandria 9 am–4:15 pm
Ethics for Corporate Counsel
Live — Charlottesville/Webcast/Telephone
Noon–2 pm
Essentials of Probate
Webcast/Telephone 3–5 pm
September 20
Essentials of Taxation Webcast/Telephone
9–11 am
Organizing and Operating Nonprofits
Video — Abingdon, Norfolk, Richmond,
Roanoke, Tysons 9 am–4:15 pm
Ways to Avoid Legal Malpractice Claims
and Ethics Violations Webcast/Telephone
Noon–2 pm
September 20–21
31st Annual Intellectual Property Section
Seminar 2019 Live — Arlington
Friday: Noon–5:15 pm;
Saturday: 8:30 am–12:45 pm
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CLE Calendar
September 23
Essentials of Handling Employment
Litigation Cases in Federal Court
Live — Charlottesville/Webcast/Telephone
11 am–2:15 pm
September 24
Microsoft Word Academy for Lawyers and
Legal Staff Live — Richmond 9 am–4:30 pm
Representation of Incapacitated Persons as
a Guardian ad Litem — Qualifying Course
Video — Abingdon, Alexandria,
Charlottesville, Norfolk, Richmond, Roanoke
9 am–4:05 pm
Criminal Practice in the General District
Court Webcast/Telephone 3–5 pm
September 25
Depositions Done Right Live — Fairfax
8:30 am–3:45 pm
Representation of Incapacitated Persons as
a Guardian ad Litem — Qualifying Course
Video — Tysons 9 am–4:05 pm
Understanding Childhood Trauma
Live — Charlottesville/Webcast/Telephone
10 am–Noon
Essentials of Drafting Separation
Agreements Webcast/Telephone 2–4 pm
September 26
Depositions Done Right Live — Richmond
8:30 am–3:45 pm
Mentorship for Virginia Attorneys
Video — Abingdon, Alexandria,
Charlottesville, Norfolk, Richmond, Roanoke
8:20 am–12:30 pm (Richmond video begins
at 9 am)
September 27
Mentorship for Virginia Attorneys
Video — Tysons, Warrenton 8:20 am–12:30 pm
Digital Detox
Live — Charlottesville/Webcast/Telephone
Noon–2 pm
Ethical Obligations Regarding Social Media
Live — Charlottesville/Webcast/Telephone
3–5 pm
September 30
Pozner on Cross-Examination: Advanced
Techniques Using the Chapter Method©
Video — Charlottesville 8:30 am–3:45 pm

www.vsb.org

Ethics for Corporate Counsel Webcast/
Telephone Noon–2 pm

Title IX Investigations of Sexual
Misconduct on College Campuses
Live — Charlottesville/Webcast/Telephone
Noon–2 pm

Essentials of Equitable Distribution in
Mediation and Divorce Cases Webcast/
Telephone 3–5 pm

October 7
Pozner on Cross-Examination: Advanced
Techniques Using the Chapter Method©
Video — Tysons 8:30 am–3:45 pm

October 1
Defending Serious Traffic Offenses:
Strategies and Tactics in Representing
Clients Live — Richmond 8:25 am–3:50 pm

Tom Spahn on Confidentiality: Clients’
Future Misconduct Live — Charlottesville/
Webcast/Telephone Noon–2 pm

23 Mistakes Experienced Drafters
USUALLY Make Video — Alexandria,
Norfolk, Richmond, Roanoke 8:30 am–4 pm
(Richmond video begins at 9 am)

Essentials of E-Discovery
Webcast/Telephone 3–5 pm

Ethics Update for Virginia Lawyers 2019
Live — Charlottesville/Webcast/Telephone
Noon–2 pm

October 8
38th Annual Family Law Seminar 2019
Live — Richmond 9 am–4:30 pm

October 2
Defending Serious Traffic Offenses:
Strategies and Tactics in Representing
Clients Live — Fairfax 8:25 am–3:50 pm

“The Greatest Legal Ethics Seminar I’ve
Ever Taught,” Featuring Jack Marshall
Video — Alexandria, Charlottesville,
Hampton 9 am–12:15 pm

Pozner on Cross-Examination: Advanced
Techniques Using the Chapter Method©
Video — Alexandria, Harrisonburg, Norfolk,
Richmond, Roanoke 8:30 am–3:45 pm
(Richmond video begins at 9 am)

October 9
45th Annual Recent Developments in
the Law 2019: News from the Courts
and General Assembly Video — Norfolk,
Richmond, Roanoke, Tysons 9 am–4:25 pm

Understanding Childhood Trauma
Webcast/Telephone 9–11 am

“The Greatest Legal Ethics Seminar I’ve
Ever Taught,” Featuring Jack Marshall
Video — Warrenton 9 am–12:15 pm

October 3
The Fifth Annual Constitutional Institute
at George Washington’s Mount Vernon:
Litigating the Constitutionality of
Executive Actions — Including Lessons
from President Trump’s Southern Border
Emergency Declaration Live — Mount
Vernon 9 am–4:30 pm
38th Annual Family Law Seminar 2019
Live — Virginia Beach 9 am–4:30 pm
23 Mistakes Experienced Drafters
USUALLY Make Video — Charlottesville,
Tysons 8:30 am–4 pm
October 4
20th Annual Virginia Intellectual Property
Institute 2019 Live — Fairfax 8 am–4:20 pm
The Fifth Annual Constitutional Institute
at George Washington’s Mount Vernon:
Litigating the Constitutionality of
Executive Actions — Including Lessons
from President Trump’s Southern Border
Emergency Declaration Live — Mount
Vernon 9 am–4:30 pm

Understanding Green and Resilient
Buildings and Districts
Webcast/Telephone 2–4 pm
October 10
38th Annual Family Law Seminar 2019
Live — Fairfax 9 am–4:30 pm
45th Annual Recent Developments in
the Law 2019: News from the Courts and
General Assembly
Video — Alexandria 9 am–4:25 pm
“The Greatest Legal Ethics Seminar I’ve
Ever Taught,” Featuring Jack Marshall
Video — Norfolk, Richmond, Roanoke,
Tysons 9 am–12:15 pm
Essentials of Health Care Law
Webcast/Telephone 3–5 pm

Vol. 68 | August 2019 | VIRGINIA LAWYER

47

Virginia Lawyer Register
DISCIPLINARY SUMMARIES

DISTRICT COMMITTEES

The following are summaries of disciplinary actions for violations
of the Virginia Rules of Professional Conduct (RPC) (Rules of the
Virginia Supreme Court Part 6, ¶ II, eff. Jan. 1, 2000) or another of
the Supreme Court Rules.
Copies of disciplinary orders are available at the link provided with each summary or by contacting the Virginia State Bar
Clerk’s Office at (804) 775-0539 or clerk@vsb.org. VSB docket
numbers are provided.

John Francis Haugh		
Newport News, VA		
18-010-111721
Effective June 26, 2019, the Virginia State Bar First District
Subcommittee issued a public admonition with terms to John
Francis Haugh for a violating professional rule that governs misconduct. This was an agreed disposition of misconduct charges.
RPC 8.4 (b)
www.vsb.org/docs/Haugh-062819.pdf

SUPREME COURT OF VIRGINIA

Richard Farr MacDowell Jr.
Fairfax, VA			
18-052-112582
Effective June 19, 2019, a Virginia State Bar Fifth District
Subcommittee issued a public reprimand with terms to Richard
Farr MacDowell Jr. for violating professional rules that govern
conflict of interest: prohibited transactions and safekeeping property. This was an agreed disposition of misconduct charges. RPC
1.8 (a)(3); 1.15 (d)(3)(i-iv)
www.vsb.org/docs/MacDowell-062019.pdf

Judith Mara Cofield
Virginia Beach, VA		
17-022-109258
Circuit Court Case No. CL18-2692
SCOVA Record No. 181603
On May 30, 2019, the Supreme Court of Virginia affirmed the
decision of the Circuit Court for the City of Virginia Beach to
issue a public admonition to Judith Mara Cofield for violating the
professional rule that governs candor toward the tribunal. RPC 3.3
(a)(1)
www.vsb.org/docs/Cofield-070319.pdf
www.vsb.org/docs/CofieldSCV-070319.pdf

DISCIPLINARY BOARD
Edward Gonzalez		
Herndon, VA			
19-000-115574
Effective June 24, 2019, the Virginia State Bar Disciplinary
Board suspended Edward Gonzalez’ license to practice law in
the Commonwealth of Virginia for one year. Gonzalez’ readmission in Virginia is contingent on his readmission in the District
of Columbia. This was an imposition of reciprocal discipline,
based on disciplinary action by the District of Columbia Court of
Appeals, and an agreed disposition of charges. Rules of Court, Part
6, Section IV, Paragraph 13-24
www.vsb.org/docs/Gonzalez-062519.pdf
Lawrence Jacob Song		
Los Angeles, CA 		
18-000-111641
Effective June 7, 2019, the Virginia State Bar Disciplinary Board
suspended Lawrence Jacob Song’s license to practice law in the
Commonwealth of Virginia for 60 days, with a one-year stayed
suspension. This was an imposition of reciprocal discipline, based
on disciplinary action by the State Bar Court of California, and
an agreed disposition of charges. Song is ordered to comply with
all additional terms and conditions imposed by the State Bar of
California in its suspension order dated July 16, 2018. Rules of
Court, Part 6, Section IV, Paragraph 13-24
www.vsb.org/docs/Song-070119.pdf
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Louise Adamson Moore
Richmond, VA		
19-032-113206
Effective July 11, 2019, a Virginia State Bar Third District
Subcommittee issued a public reprimand with terms to Louise
Adamson Moore for violating professional rules that govern
diligence, scope of representation, and communication. This was
an agreed disposition of misconduct charges. RPC 1.3 (b); 1.2 (a),
(b), (d); 1.4 (a), (b)
www.vsb.org/docs/Moore-071119.pdf
John D. Shin			
Richmond, VA		
17-051-107922
Effective June 10, 2019, a Virginia State Bar Fifth District
Subcommittee issued a public reprimand without terms to John
D. Shin for violating professional rules that govern competence,
diligence, and responsibilities regarding nonlawyer assistants. This
was an agreed disposition of misconduct charges. RPC 1.1; 1.3 (a);
5.3 (b), (c)(2)
www.vsb.org/docs/Shin-061219.pdf
Eric Nelson Strom		
Hopewell, VA			
18-070-111163
On July 9, 2019, the Virginia State Bar Seventh District
Subcommittee issued a public admonition without terms to Eric
Nelson Strom for violating professional rules that govern diligence, communication, declining or terminating representation,
and bar admission and disciplinary matters. This was an agreed
disposition of misconduct charges. RPC 1.3 (a); 1.4 (a); 1.16 (a)
(2); 8.1 (c)
www.vsb.org/docs/Strom-071219.pdf
www.vsb.org

Virginia Lawyer Register
DISCIPLINARY PROCEEDINGS
Suspension – Failure to Pay Disciplinary Costs		
Timothy George Hayes
Tazewell, VA
Richard Murray
Bradenton, FL
Angela Dawn Whitley
Richmond, VA
Sean Hanover
Fairfax, VA
Impairment
Christian Matthew Vaughn

Chesterfield, VA		

NOTICES TO MEMBERS
VSB Offices Flooded
One floor of the downtown Richmond offices of the Virginia
State Bar flooded the evening of July 23, keeping a number of Bar
employees from their work. Due to extensive interior flooding,
Regulatory Compliance (also known as Membership and MCLE),
Intake, Discipline, and Bar Services were affected.
www.vsb.org/site/news/item/vsb_offices_flooded
Virginia Corporate Counsel Given Guidance Regarding
Pro Bono
The Bar sent a message to Virginia Corporate Counsel reminding
them that, pursuant to statute, “[a]n attorney who has qualified
before the Supreme Court of Virginia shall be qualified to practice
in all courts of the Commonwealth. An attorney who has qualified
before a court other than the Supreme Court shall be qualified to
practice only in the court which administered his oath.”
www.vsb.org/site/news/item/vcc_guidance_pro_bono
Virginia Judges and Lawyers Assistance Program Releases
2019 Report
The Virginia Judges and Lawyers Assistance Program (formerly
known as Lawyers Helping Lawyers) released its 2018-19 annual
report. The document includes a clinical report of the number
and types of cases the organization has handled, the types of law
the clients practiced, and a breakdown of the gender and ages of
the clients.
www.vsb.org/site/news/item/VJLAP_2019
Supreme Court of Virginia Amends Rules
On July 2, the Supreme Court of Virginia issued an order amending a number of Rules regarding jurisdictional transfer during
appeal, uniform pretrial scheduling orders, motions for summary
judgment, post-conviction inmate filings in trial court, timely
inmate filings, notice of appeal filing deadlines, and Court of
Appeals appendices. The amendments take effect on September 1,
2019.
www.vsb.org/site/news/item/scv_amends_rules1
www.vsb.org

Effective Date
July 8, 2019
July 10, 2019
June 25, 2019
June 25, 2019

Lifted

June 20, 2019

Jury Instructions Now Available on Virginia Court Website
The Supreme Court of Virginia announced on June 26 that the
unannotated Virginia Model Jury Instructions for criminal cases
are now available on the Judicial System Website.
www.vsb.org/site/news/item/jury_instructions
Supreme Court of Virginia Advisory Committee Seeks
Comments on Proposed Amendments
The Advisory Committee on Rules of Court for the Supreme
Court of Virginia is seeking public comment on two proposals for
amendments to the Rules of Court. One proposal concerns the use
of live testimony from remote locations using video technology in
civil cases. The other concerns two pending proposed rule amendments relating to depositions in discovery.
www.vsb.org/site/news/item/scova_committee_seeks_comments
Second Annual Forum on Diversity in the Legal Profession
Join keynote speaker the Honorable S. Bernard Goodwyn of the
Supreme Court of Virginia on September 20 at the VSB Diversity
Conference’s CLE program highlighting diversity issues in the
practice of law, including how implicit bias affects the decision-making process, best business practices, and how diversity
and inclusion can be a business asset.
vsbevent.virginiainteractive.org/Home/Detail/315
Pro Bono Conference
The Standing Committee on Access to Legal Services will hold
its annual Pro Bono Conference & Celebration on Wednesday,
October 16, at the Hotel Madison in Harrisonburg. CLEs are
followed by the Annual Pro Bono Awards Dinner & Celebration
honoring recipients of the Lewis F. Powell Jr. Pro Bono Award and
Frankie Muse Freeman Organizational Pro Bono Award.
www.vsb.org/site/events/item/vsb_pro_bono_conference1
Solo and Small Firm Practitioner Forum
Register now for the Solo & Small-Firm Practitioner Forum
on Tuesday, October 22, at the Hotel Madison & Shenandoah
Conference Center in Harrisonburg.
http://bit.ly/SoloOct
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Virginia Lawyer Register
MCLE Administrative Suspensions
Virginia State Bar members who have been administratively
suspended for failure to comply with the Mandatory Continuing
Legal Education requirements for 2018 are listed at www.vsb.org/
site/members/administrative-suspensions#MCLE. The requirements are described in Part 6, Section IV, Paragraphs 17, 13.2, and
19 of the Rules of the Virginia Supreme Court. The VSB has been
unable to contact some of these attorneys. The bar requests that
members report the location and practice status of any person
on the list by contacting the Compliance Department at (804)
775-0577 or MCLE@vsb.org. The list was updated online July 30,
2019. To determine whether a listed attorney has fulfilled MCLE
obligations after that date, contact the Compliance Department.
Bar Exam Survey
The National Conference of Bar Examiners is asking lawyers to
help them as they study the content and design of the future bar
examination. The survey takes about 20 minutes:
http://bit.ly/NCBEsurvey

Check Your MCLE Hours
Online Now
The Mandatory Continuing Legal Education compliance
deadline is October 31, 2019. Go to https://member.vsb.org
/vsbportal/ to review your MCLE record.
Please apply for any non-approved courses now to
avoid a new late application fee for applications received
over 90 days after course attendance.
Reminder: Of the 12.0 CLE hours required each year,
2.0 must be in ethics and 4.0 must be from live, interactive
programs. If you have any questions, please contact the
Regulatory Compliance Department at (804) 775-0577 or
mcle@vsb.org.

A Healthy Lawyer
is a Better Lawyer.

INNOVATION
COMES
STANDARD

FASTCASE IS ONE OF THE PLANET’S MOST
INNOVATIVE LEGAL RESEARCH SERVICES,
AND IT’S AVAILABLE FREE TO MEMBERS OF
THE VIRGINIA STATE BAR.

LEARN MORE AT

LEARN MORE AT
www.vsb.org/site/main/member-portal

www.vsb.org/site/main/member-portal
®
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Attorneys are exposed to a variety
of stresses in their profession, which
can take a toll on their mental and
emotional well-being. Perhaps not
surprisingly, lawyers have been
shown to abuse substances and suffer
mental health issues at higher rates
than other professionals.
The bar hopes information at online
will be a resource for information
on staying healthy – in your practice
and out.

See http://bit.ly/lawyer-well.

www.vsb.org

Speech continued front page 23
16	249 U.S. 47 (1919)
17	
Id. at 51-53. Justice Brandeis would author
a decision decided with Schenck which also
rejected a First Amendment challenge to a
conviction for giving a speech at a socialist
meeting where draft registrants were present.
Sugarman v. United States, 249 U.S. 182
(1919). The Sugarman case did not disclose
the speech in question but affirmed a jury
instruction that criminalized speech that advocated violation or obstruction of law. Id. at
184-85. Justice Holmes would author another
contemporary of the Schenck decision in
Frohwerk v. United States, 249 U.S. 204 (1919).
Frohwerk involved publication of articles in a
German-American newspaper critical of the
draft and war. The conviction was affirmed
even though there was no evidence that the
publisher had made a “special effort” to reach
draft registrants. Nevertheless, in an inverted
logic, Holmes noted that conviction was
proper because the defendant had failed to
disprove the possibility that the speech constituted “a little breath [sufficient] to kindle a
flame.” Id. at 209. Frohwerk demonstrated that
the First Amendment, as then understood,
provided essentially no protection for critical
speech in wartime. One of the federal prosecutors in Frohwerk, Alfred Bettman, would
later concede that Frohwerk was the clearest
example in all the 1919 cases of a political
prisoner. Rabban at 329.
18	The Sedition Act of 1918, 40 Stat. 553 (1918).
The Sedition Act, among other things, criminalized any willful speech that constituted
“disloyal” or “abusive” language against the
government, the Constitution, the military;
or that “intended to incite” resistance to the
United States; or that advocated curtailment
of military materiel production with the
intent to hinder the United States in the
prosecution of the war. Almost 25 million
men registered for the draft with approximately 350,000, mostly socialist-inspired,
resisting; some 2,168 persons were brought to
trial under the Act and 1,055 convicted. See
David F. Forte, Righting a Wrong: Woodrow
Wilson, Warren G. Harding, and the Espionage
Act Prosecutions, 68 Case W. Res. L. Rev. 1097,
1127 (2018). Of the Espionage/Sedition Act
convictions, 24 persons received 20-year
terms, 6 received 15-year terms, and 11
received 10-year terms for their criticisms of
the war. See Stephen M. Feldman, Free Speech,
World War I, and Republican Democracy: The
Internal and External Holmes, 6 First Amend.
L. Rev. 192, 202 (2008).
19 Debs v. United States, 249 U.S. 211 (1919).
20	
Id. at 216-17. For an excellent treatment of
the background of the Debs decision, and
Debs’s exceptional character and commitment to democratic principles, see Ernest
Freeberg, Democracy’s Prisoner (2008).
21	Learned Hand decided one of the earliest
Espionage Act cases in Masses Pub. Co. v.
Patten, 244 F. 535 (S.D.N.Y. 1917), rev’d, 246
F. 24 (2d. Cir. 1917). He applied a “direct
incitement test” instead of the “bad tendency
test” (i.e., did the words expressly urge law
violation, as opposed to did the words have a
tendency to cause law violation) to find that
the speech in question did not violate the Act.
The Second Circuit reversed, applying the
“bad tendency” test in reliance on Blackstone
www.vsb.org

and Holmes’ Patterson decision. A chance
encounter on the train traveling to their
summer homes in June 1919 led Hand to try
and convert Holmes to the merits of his direct
incitement test through a series of letters that
followed. See Gerald Gunther, Learned Hand
and the Origins of Modern First Amendment
Doctrine: Some Fragments from History, 27
Stan. L. Rev. 719 (1975); Thomas Healy, The
Great Dissent: How Oliver Wendell Holmes
Changes His Mind— and Changed the History
of Free Speech in America 22 (2013) (“Healy”).
22	Harold Laski was a young political philosopher from Oxford who had come to Harvard
to teach history and also enrolled in the law
school. He became the son Holmes never had
and engaged in an extensive letter writing
exchange with Holmes beginning in 1916. See
Healy at 31ff; Mark D. Howe (ed.), HolmesLaski Letters, Vol 1 (1963). Among the books
Laski had Holmes read during the summer of
1919 was A.A. Seaton’s important work, The
Theory of Toleration under the Later Stuarts
(1910).
23	Zechariah Chafee Jr. was a young Harvard
law school professor (and descendant of
Roger Williams) who by happenstance began
teaching an equitable remedies course that led
him, as war broke out and speech repression
began, to research free speech in America.
Laski brought Holmes and Chafee together
in the summer of 1919 for tea and dialogue,
and recommended to Herbert Croly, the
publisher of the new journal, The New
Republic, that Chafee write an article on the
First Amendment. See Healy at 54-62. Chafee
wrote several articles that came to Holmes’s
attention in the 1918–19 time period. See
Freedom of Speech in War Time, 32 Harv. L.
Rev. 932 (1919); “Freedom of Speech,” The
New Republic 66-69 (Nov. 16, 1918). For
Chafee’s biography, see Donald L. Smith,
Zechariah Chafee, Jr.: Defender of Liberty and
Law (1986). Part of Chafee’s genius was that
he took the conservative “clear and present
danger” phrase, as employed by Holmes in
Schenck, and transformed its meaning into a
progressive phrase chiefly through the publication of his 1919 Harvard law review article;
an article praising the Holmes’s Abrams dissent, A Contemporary State Trial: The United
States verses Jacob Abrams, 33 Harv L. Rev.
747 (1920); and his ground-breaking book,
Freedom of Speech (1920).
24	Ernst Freund was a University of Chicago
professor who would publish a strong progressive criticism of Holmes’s opinion in the
Debs case. See Ernst Freund, “The Debs Case
and Freedom of Speech,” The New Republic,
May 3, 1919.
25	For good discussions of the influences
Holmes came under in the summer of 1919
seeking to change his mind, see Healy, passim;

Rabban at 248-354. One Holmes expert has
argued that nothing changed in Holmes’
thinking, and that the early 1919 decisions
were consistent with Holmes’ later dissents.
See Sheldon M. Novick, The Unrevised Holmes
and Freedom of Expression” 1991 Sup. Ct. Rev.
303. Holmes’ dissent in Abrams did not lack
for critics, the most vociferous possibly being
John Wigmore. See Abrams v. U.S.: Freedom of
Speech and Freedom of Thuggery in War-Time
and Peace-Time, 14 Ill. L. Rev. 539 (1920).
26	
Abrams v. United States, 250 U.S. 616 (1919).
It is beyond the scope of this article to discuss
the most influential and eloquent concurrence in First Amendment history, authored
by Justice Brandeis, in Whitney v. California,
247 U.S. 357 (1927).
27	250 U.S. at 630-31. For an excellent treatment
of the Abrams case, see Richard Polenberg,
Fighting Faiths (1987). Max Lerner viewed
Holmes’ “but” section in Abrams the “greatest
utterance on intellectual freedom” by any
American ever, ranking with the writings of
John Stuart Mill and John Milton (quoted in
Mark A. Graber, Transforming Free Speech 108
(1991)).
28	Freedom of speech would take a hit in the
McCarthy era with decisions like Dennis v.
United States, 341 U.S. 494 (1951), and Scales
v. United States, 367 U.S. 302 (1962), but
would rally after the Cold War subsided with
cases like New York Times v. Sullivan, 376
U.S. 254 (1964), and Brandenburg v. Hayes,
408 U.S. 665 (1972). For an excellent concise
treatment of how the Supreme Court got
from Schenck to Brandenburg, see Douglas
Laycock, The Clear and Present Danger Test,
25 J. Sup. Ct. Hist. 161 (2000).
29	
Schafer v. United States, 251 U.S. 466 (1920);
Pierce v. United States, 252 U.S. 339 (1920)
(Brandeis only); Gilbert v. Minnesota, 254
U.S. 325 (1920)(Brandeis only); U.S. ex rel
Milwaukee Social Democratic Publishing Co. v.
Burleson, 255 U.S. 407 (1921); Gitlow v. New
York, 268 U.S. 652 (1925).
30 268 U.S. 652 (1925).
31	
See, e.g., Fiske v. Kansas, 274 U.S. 380 (1927);
Stromberg v. California, 283 U.S. 359 (1931);
Near v. Minnesota, 283 U.S. 697 (1931);
Grosjean v. American Press Co., 297 U.S. 233
(1936); De Jonge v Oregon, 299 U.S. 353
(1937).
32	The title of this article is derived from words
of combustion used by Holmes in Frohwerk,
249 U.S. at 209 (“kindle a flame”) and Justice
Sanford in Gitlow, 268 U.S. at 669 (“revolutionary spark”), to express their “bad
tendency” fears of critical free speech, but,
in retrospect, now serve as graphic images
for the revolutionary impact the 1919 cases
would come to have on First Amendment
jurisprudence.
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Hernandez continued from page 31
Endnotes
1	See Va. Code §§ 4.1-305 (underage possession
of alcohol), 18.2-57.3 (assault and battery of
a family or household member), 18.2-61(C),
18.2-67.1(C), 18.2-67.2(C) (interspousal
sexual offenses), 18.2-251 (first offense possession of a controlled substance or marijuana),
16.1-278.8, -278.9 (juvenile cases), 19.2-303.2
(certain misdemeanor property crimes), and
for minor traffic offenses, by implication of
sections 16.1-69.48:1, 17.1-275(12), 17.1275.7, and 46.2-305. Deferral and dismissal is
now available for “dangerous dogs” under Va.
Code §3.2-6540(E).
2	In 1996, an Attorney General’s opinion
expressed the view that the practice should
be limited to the offenses containing specific
authority to defer and dismiss. See Opinion
of the Attorney General to the Honorable
Charles D. Griffith, Jr., Commonwealth’s
Attorney for the City of Norfolk (February 20,
1996).
3	
Powell v. Commonwealth, 34 Va. App. 13, 537
S.E.2d 602 (2000), withdrawn and vacated, en
banc, 36 Va. App. 231, 548 S.E.2d 926 (2001).
4 Id. at 17, 537 S.E.2d at 604.
5	36 Va. App. 231, 232, 548 S.E.2d 926, 927
(2001).
6	265 Va. 313, 576 S.E.2d 458 (2003).
7 276 Va. 176, 662 S.E. 2d 54 (2008).
8 Id. at 180-181, 662 S.E.2d at 56-57.
9 276 Va. 127, 661 S.E.2d 841 (2008).
10	In Moreau, the J&DR district judge had made
notes in the file reflecting an agreement to
defer and dismiss, but the Supreme Court
disregarded the unsigned notes because they
did not constitute a court order. Id. at 137, 661
S.E.2d at 847.
11 281 Va. 222, 707 S.E.2d 273 (2011).
12 Id. at 224, 707 S.E.2d at 274.
13 Id. at 225, 707 S.E.2d at 274.
14 Id. at 226, 707 S.E.2d at 275 (emphasis added).
15 Id.

16	See, e.g., H.B. 2513, 2011 Gen. Assemb., Reg.
Sess. (Va. 2011) and H.B. 750, 2012 Gen.
Assemb., Reg. Sess. (Va. 2012). Both bills
passed the House but died in the Senate
Courts of Justice Committee.
17	The author was one of the judges who
received a letter of warning that the issue
would be raised in the House Courts of Justice
Committee. Fortunately, he was re-elected for
a second term in 2012.
18 58 Va. App. 435, 710 S.E.2d 518 (2011).
19 Id. at 437-438, 710 S.E.2d at 519.
20 Id. at 438, 710 S.E.2d at 519.
21	
Id. at 442, 710 S.E.2d at 521 (quoting Laurels
of Bon Air, LLC v. Med. Facilities of America, 51
Va. App. 583, 599, 659 S.E.2d 561, 569 (2008),
and Sorrells v. United States, 287 U.S. 435, 450
(1932)) (other citations omitted).
22	
Id. at 449-450, 710 S.E.2d at 525. The Supreme
Court of Virginia refused a petition to review
the Court of Appeals decision in Taylor. Rec.
No. 111413 (Va. Sup. Ct. Nov. 8, 2011).
23 Id. at 439-449, 710 S.E.2d at 520-524.
24 287 Va. 1, 752 S.E.2d 812 (2014).
25 Id. at 13, 752 S.E.2d at 819.
26 Id.
27 Id. at 11, 752 S.E.2d at 818.
28	See Kibert v. Commonwealth, 216 Va. 660,
222 S.E.2d 790 (1960) (indictment allowed
fact-finder to select between first and second
degree murder); Hobson v. Youell, 177 Va. 906,
15 S.E.2d 76 (1941) (same); Smyth v. Morrison,
200 Va. 728, 107 S.E.3d 430 (1959) (even after
a guilty plea, court must determine whether
defendant committed burglary or the lower
offence of housebreaking).
29	287 Va. at 13, 752 S.E.2d at 819-820, quoting
Ex parte United States, 242 U.S. 27, 41-42
(1916).
30 63 Va. App. 525, 759 S.E.2d 29 (2014).
31 Id. at 535, 759 S.E.2d at 34.
32 67 Va. App. 599, 798 S.E.2d 818 (2017).
33 Id. at 614, 798 S.E.2d at 825.
34	Opinion of the Attorney General to the
Honorable Scott A. Surovell, Member, Senate

of Virginia (November 9, 2018).
35	This idea of inherent power can be likened to
a trio of golfers: a judge, a commonwealth’s
attorney and a defense counsel. If the judge
drives his or her tee shot into the woods, the
other two might say, “Judge, we both agree
that you should pick up your ball and place it
in the middle of the fairway – no penalty, of
course. No one can see us from the clubhouse,
and if we all agree, this will never be appealed.”
Moving the ball is still against the rules.
36 See Va. Code § 19.2-398 et seq.
37	Opinion of the Attorney General to the
Honorable Scott A. Surovell, Member, Senate
of Virginia (November 9, 2018), footnote 3.
38 See 287 Va. at 9, 752 S.E.2d at 817.
39 281 Va. at 225-226, 707 S.E.2d at 274-275.
40	
Starrs also, as discussed infra, is a very narrow
ruling, finding only that deferral is still proper
after a written acceptance of a guilty plea, but
before entry of a written conviction order. It is
problematic to read too much into the Court’s
introductory summaries of its prior decisions.
The Court’s summary of Hernandez is not
at all essential to the Court’s analysis or its
ultimate holding in Starrs. Further, the Court
in Starrs did not revise or revisit Hernandez.
The Court certainly did not make such a
broad ruling, as the AG writes, in Hernandez
or Starrs.
41	Opinion of the Attorney General to the
Honorable Scott A. Surovell, Member, Senate
of Virginia (November 9, 2018), footnote 4.
42	See also White, 67 Va.App. 599, 615, 798 S.E.2d
818, 826 (Humphreys, J., concurring).
43	In additions to the laws cited in endnote 1,
Code § 46.2-869 allows the judge to reduce a
reckless driving charge to improper driving
“where the degree of culpability is slight.” A
commonwealth’s attorney may also reduce
reckless to improper driving at any time prior
to the judge’s decision. See also Va. Code §
29.1-738.01 (improper boating).

Got an Ethics Question?
The VSB Ethics Hotline is a confidential consultation service for members of the Virginia State Bar. Non-lawyers may
submit only unauthorized practice of law questions. Questions can be submitted to the hotline by calling
(804) 775-0564 or by clicking on the “Email Your Ethics Question” link on the Ethics Questions and Opinions
web page at www.vsb.org/site/regulation/ethics/.
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Cash Bail continued from page 27
of pretrial supervision exist to effectively
ensure appearance in court.102
Pretrial supervision is a means of
ensuring court appearance for all trial
dates that includes maintaining contact
with defendants and referring them to
treatment when necessary. For example,
pretrial supervision provides services
such as connecting defendants with
“health and social service groups” and
providing phone call and text message
reminders, free bus passes, rides, and
child care assistance, as studies show
that such services considerably improve
court appearance rates.103 According to
the Richmond Department of Justice
Services, the goal of pretrial supervision is to ensure the accused’s appearance in court and decrease recidivism
rates while under supervision.104 Thus,
pretrial supervision may involve certain
conditions of release, such as travel restrictions. In addition, when a defendant
fails to follow the pretrial supervision
conditions, a report of noncompliance
is filed with the court and bail may be
revoked.
Richmond
The city of Richmond has taken steps
to eliminate its cash bail system. In
early 2018, Richmond’s top prosecutor, Commonwealth’s Attorney Mike
Herring (CA Herring), declared that
“he would no longer seek cash bonds”
because the bail system was “unfair”
and “speculative.”105 Thus, CA Herring
instructed his prosecutors not to
recommend cash bail any longer. So,
prosecutors in Richmond no longer seek
cash bail bonds for defendants awaiting
trial. Instead, Richmond prosecutors
are now directed to “make a good-faith
assessment of a defendant’s risk106 to
the community.”107 As a result, many
defendants are released on personal recognizance or under pretrial supervision
while awaiting trial.
Norfolk
Likewise, in early January
2019, Norfolk’s top prosecutor,
Commonwealth’s Attorney Greg
Underwood, announced that his office
will stop seeking cash bail in many cases.
www.vsb.org

Underwood wrote a letter issued to top
city officials, stating the directives his
office will follow in order to implement
bail reforms designed to “‘avoid disparate impact on citizens and criminalization of poverty.’”108 Under Underwood’s
directives, defendants charged with misdemeanors can be released pretrial without posting bail money or borrowing
from a bail bondsman, while suspects
accused of felonies can be released pretrial without bond on certain conditions
of release like pretrial supervision. Cases
still subject to cash bail involve violent
crimes, such as domestic violence and
felony violence. Under the Virginia
Code, commonwealth’s attorneys must
prosecute all felonies. However, this
requirement is not the same for misdemeanor crimes, the number of which
“are vast” in a city the size of Norfolk.109
Therefore, misdemeanor offenses, such
as domestic assault, DUI, and firearm
violations, are typically handled by police in similar fashion as a traffic court
summons, and misdemeanor cases can
“end up in the prosecutor’s office on
appeal or attached to other cases.”110
Moreover, Randy Gainey, a criminal justice professor at Old Dominion
University, said that the national trend
“‘seems to be concerned with inequality
in the criminal justice system,’”111 as cash
bail “‘seems to differentially affect the
rich or the poor.’”112 Thus, the purpose
of bail reform is “‘to reduce inequality
embedded in the system.’”113 According
to Gainey, Underwood “‘is making a
significant policy change in that direction.’”114
Impacts of Bail Reform in Virginia
According to bail reform advocates, cash
bonds have been a major driver in the
surge of mass incarceration in recent
decades. In Virginia, PPI estimated an
overall annual increase of approximately
6,000 pretrial detainees from 1978 to
2013.115 However, a cashless bail system
is expected to significantly reduce jail
overcrowding in Virginia. According
to AG Herring, approximately “28,000
Virginians were released under pretrial
supervision” in 2017 instead of being
held in jail — 94 percent appeared in
court for trial.116 Moreover, in a statement made in October 2018, the AG ex-

pounded on the impacts of bail reform
in Virginia, explaining, “‘It costs about
$3 a day to keep someone on pretrial
services, versus about $85 per day if they
are jailed, so if we make smart reforms
we could be talking about millions in
savings while still meeting our public
safety goals.’”117
Critics of Bail Reform in Virginia
Critics who oppose the trend toward
bail reform in Virginia include the bail
bond industry and some prosecutors.
Such supporters of Virginia’s current
money-bail system contend that bail is
an integral part of the criminal justice
system and ensures appearance at trial.
Bonds are considered “a good incentive”
for defendants to appear in court and a
reason for bail bondsmen to search for
and capture fugitives.118 Also, bail bond
companies aim to provide a valuable
service by helping the accused avoid
incarceration pending trial. Yet, bail reform that aims to eliminate the cash bail
system in Virginia will likely affect local
bail bond businesses that have been
established for generations.119 Moreover,
some critics worry that the Eighth
Amendment right to bail may be lost.
Conclusion
The right to bail for noncapital crimes
has firm roots in the U.S., dating back to
colonial times and originating in English
law. Hence, the Eighth Amendment
to the Constitution affords a right to
reasonable bail and provides protection
from excessive bail. Yet, the Supreme
Court has never recognized a right to
bail as absolute. Since the Constitution
does not require that bail be available in
all cases, Congress and state legislatures
may establish which crimes are considered “bailable.” Certainly, judges may
order pretrial detention in some cases to
ensure public safety. However, pretrial
detention has negative consequences for
indigent criminal defendants in many
cases. Thus, the impact of money-bail
systems on indigent defendants has provoked legal challenges, especially when
bail does not reflect certain conditions,
such as potential flight risk or danger
to public safety. Usually, judges do not
assess a defendant’s individual characteristics. Instead, judges set a detainee’s
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bail based on the nature of the criminal
offense charged. Therefore, the constitutional debate at the heart of bail reform
is, ultimately, whether a defendant’s
financial status also should be considered at the time of setting bail in order
to protect the accused’s fundamental
constitutional right to pretrial freedom.
To equitably balance the accused’s
right to pretrial freedom with society’s
interest in precluding FTAs, Virginia’s
long-standing practice of setting bail
to ensure court appearance is currently
under scrutiny with an eye toward completely abolishing the commonwealth’s
money-bail system. Critics of Virginia’s
bail system assert that bail unduly
burdens indigent defendants, while
critics of the trend toward bail reform

in Virginia argue that the current bail
system effectively ensures a defendant’s
court appearance. Albeit, the call for bail
reform in Virginia is growing louder as
the AG and top prosecutors in various
jurisdictions throughout the common-

wealth have uniformly voiced their
desire for a bail system in Virginia that
comports with the Constitution’s Equal
Protection Clause. q

Joseph A. Migliozzi Jr. was appointed to the
Norfolk Circuit Court bench in 2014 after
serving as a judge of the Norfolk General
District Court since 2009. Beginning in 2002,
he served as the southeastern district’s capital
defender, representing people charged in
death-penalty-eligible cases.

Heather A. Wong is a 2019 graduate from
Regent University School of Law. She is
currently a judicial intern at the Norfolk
Circuit Court, where she has been serving
the Honorable Joseph A. Migliozzi Jr. since
October 2018.
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72	Stone, supra note 36 (citing offenses such as
drug possession, check fraud, misdemeanor
larceny, or shoplifting).
73	§ 15A-534(b), supra note 71 (“Procedure for
Determining Conditions of Pretrial Release”);
Zane, supra note 43.
74	
Smith, supra note 65 (stating that New Mexico
ratified a constitutional amendment that
permits judges to deny bail to “exceptionally
dangerous” offenders, but otherwise allows the
pretrial release of indigent defendants who are
not considered dangerous).
75	Saar & Holden, supra note 40; Stone, supra
note 36.
76	Pub. L. 2014, c. 31 (S946 3R) (N.J. 2017),
http://www.njleg.state.nj.us/2014/Bills/
PL14/31_.HTM (last visited June 17, 2019)
(declaring that the law, effective January 1,
2017, largely eliminates bail for minor crimes
in favor of judges using a risk assessment tool
to decide whether to grant a defendant pretrial
release).
77	Cantrell & Williams, supra note 50 (The PSA
“was created using a database of more than
1.5 million cases drawn from more than 300
U.S. jurisdictions and has been adopted by
more than 38 jurisdictions.” The tool “provides
information about the likelihood of [FTAs]
and new criminal activity for those released
pretrial,” thus assisting judges in identifying
those individuals whose detention may be
required in order to guarantee public safety
and encouraging release when appropriate.
Emphasis is placed on the issue of release or
detention, “rather than on money.”).
78	
Pretrial Just. Inst., The State of Pretrial
Justice in America 4 (Nov. 2017), https://
www.prisonpolicy.org/scans/pji/the_state_of_
pretrial_in_america_pji_2017.pdf.
79 Id.
80 Hidalgo, supra note 37.
81 Van Grove & Meiling, supra note 67.
www.vsb.org

82 Hidalgo, supra note 37.
83	Stone, supra note 36 (“With a county population of 440,000 people, Lucas County’s
346-bed jail was constantly over capacity and
the county was contemplating building a new
jail.”).
84 Id.
85 Cantrell & Williams, supra note 50.
86	Hidalgo, supra note 37; see Cantrell &
Williams, supra note 50 (“Individuals released
on financial bail are no more likely than those
released without bail to return to court.”).
87 Cantrell & Williams, supra note 50.
88	Bill Torpy, Torpy at Large: When Bail Reform
Means You Bail on Returning to Court, Atlanta
J.–Const. (Oct. 10, 2018), https://www.ajc.
com/news/local/torpy-large-when-bail-reform-means-you-bail-returning-court/m5ayhkbaGbjwXvQI4jS8dM/ (Atlanta Municipal
Court Chief Judge Christopher Portis said
“‘We are seeing an uptick of individuals who
do not appear (in court), and then we see them
on a repeat offense,’” typically for “nuisance
crimes such as disorderly conduct, public
drunkenness, begging or being bad motorists.”
Also, Councilman Michael Julian Bond said
“the ordinance is flawed because many people
don’t show up in court — they have no cash
incentive to do so.” In June and July of 2017,
4,779 people failed to appear in court. In June
and July of 2018, 8,182 failed to appear.).
89	
Va. Code § 19.2-120 (LIS 2019) (“Admission
to Bail”); Dep’t of Jud. Servs., Cir. Ct.
Clerk’s Manual Ch. 4-1, 4-2, § I, A.2 (2019)
[hereinafter Clerk’s Manual].
90	
See §§ 19.2-76, 19.2-80, 19.2-119 to 19.2-150,
19.2-234, 19.2-319, supra note 89; Clerk’s
Manual, supra note 89, Ch. 4-6, § I, B.
91	§ 19.2-123, supra note 89 (“Release of Accused
on Secured or Unsecured Bond or Promise to
appear; Conditions of Release”); see Clerk’s
Manual, supra note 89, Ch. 4-3, 4-4, § I, A.6
(listing factors such as the defendant’s criminal
record, the severity of the offense, flight risk,
and potential danger to the community).
92	Jouvenal, supra note 31 (stating that the fee is
typically 10 percent of the total bond amount).
93	§ 19.2-80, supra note 89 (“Duty of Arresting
Officer; Bail”).
94	§ 19.2-119, -123, supra note 89 (“Definitions”)
(meaning written promise to appear); Clerk’s
Manual, supra note 89, Ch. 4-3, 4-4, § I, A.6.
95	
See Clerk’s Manual, supra note 89, Ch. 4-3,
4-4, § I, A.6 (When a defendant appears at a
bail hearing, “the judicial officer must consider
releasing the accused pending trial on the
accused’s recognizance (written promise to
appear) unless the accused is charged with
an offense punishable by death or unless the
juvenile is taken into custody pursuant to Va.
Code § 16.1-246.”).
96	§ 19.2-123, supra note 89; see Clerk’s
Manual, supra note 89, Ch. 4-3, 4-4, § I, A.6.
97	§ 19.2-121,-123, supra note 89 (As an addition
to the release on recognizance, “the judicial
officer must then, impose any one or any
combination of the following conditions of
release that will reasonably assure the appearance of the accused at trial”: (1) place person
in custody of designated person or organization agreeing to supervise accused; (2) place
restrictions on travel, association, or place of
abode of accused during period of release, and
restrict contacts with household members for
period not to exceed seventy-two hours; (3) require execution of unsecured bond; (4) require
www.vsb.org

execution of secured bond, which at option of
accused shall be satisfied with sufficient solvent
sureties, or deposit of cash in lieu thereof;
(5) impose any other condition deemed
reasonably necessary to assure appearance and
good behavior of accused pending trial.); see
Clerk’s Manual, supra note 89, Ch. 4-3, 4-4,
§ I, A.6 (stating that if the accused violates
any condition of release, the judicial officer
is authorized “to issue a capias or show cause
order”).
98	Frank Green, Richmond Prosecutors to Stop
Seeking Cash Bonds for Criminal Defendants,
Richmond Times-Dispatch (Apr. 23, 2018),
https://www.richmond.com/news/local/
crime/richmond-prosecutors-to-stop-seeking-cash-bonds-for-criminal-defendants/article_fc63528e-d5a6-5a23-8e20-118a0cc25def.
html.
99	Jouvenal, supra note 31; Gordon Rago &
Katherine Hafner, Norfolk Prosecutor to End
Cash Bail in Many Cases, Dismiss Misdemeanor
Marijuana, Pilot (Jan. 8, 2019), https://
pilotonline.com/news/local/crime/article_51c685da-1352-11e9-9a7c-47667c65cb9e.html;
see Mallory Noe-Payne, Lawmakers Take Up
Call to End Cash Bail Bonds, Va. Tech (May 8,
2018), https://www.wvtf.org/post/lawmakerstake-call-end-cash-bail-bonds#stream/0 (noting that the Virginia State Crime Commission
studied the pretrial process, including the bail
bond system, and presented a report to lawmakers for consideration in November 2018).
100 Jouvenal, supra note 31.
101 Id.
102 Id.
103 Hidalgo, supra note 37; Stone, supra note 36
(According to PJI, “most jurisdictions that
have implemented pretrial services have found
tremendous savings in the long run since it
costs more to incarcerate people than it does
for these services. For example, a night in jail
costs about $80 a night while the average daily
cost for pretrial supervision is about $7.17.”).
104 Green, supra note 98.
105 Noe-Payne, supra note 99; Jouvenal, supra
note 31 (CA Herring stated, “‘I don’t trust
even my instinct as . . . the chief prosecutor in
the city, to correlate risk and money.’”).
106 Noe-Payne, supra note 99 (CA Herring said
he would “like to see states like Virginia work
with researchers to develop best practices
for gauging risk.” “Instead of attaching some
monetary value to the risk a defendant poses
to the community, prosecutors and judges in
Richmond will now simply deem someone a
risk or not, deciding whether it’s a risk they
can manage in the community or whether
someone needs to be detained until trial.”).
107 Green, supra note 98 (CA Herring said, “‘If
[prosecutors] don’t believe the person poses
an unacceptable risk of harm, then they are
to recommend [to the judge] release with
appropriate pretrial conditions.” However, if a
prosecutor deems that “a defendant poses an
unacceptable risk, then they are simply to recommend that the person be held.” CA Herring
further stated, “‘The judges of course make
the ultimate decision and will assign whatever
weight they choose to our recommendations.’”).
108 Rago & Hafner, supra note 99.
109 See Va.’s Jud. Sys., Off. of the Exec. Sec’y,
Sup. Ct. of Va., Caseload Statistics of the
Circuit Courts: Norfolk, January 2018 -- May
2019 Filings (June 10, 2019), http://www

110
111

112
113
114
115
116

117
118
119

.courts.state.va.us/courtadmin/aoc/judpln/csi/
stats/circuit/cr01monthly/2019/cr01_2019_
may.pdf.
Rago & Hafner, supra note 99.
Id. (Around November 2018, Gainey participated in a discussion group that supported
Underwood’s announcements. Gainey plans to
study bail reform in Norfolk in order to know
whether releasing people without bail will lead
to more FTAs.).
Id.
Id.
Id.
State Profiles: Virginia Profile, Prison Pol’y
Initiative, https://www.prisonpolicy.org/
profiles/VA.html (last visited June 20, 2019).
R
 ago & Hafner, supra note 99; see Pretrial
Services in Virginia, Va. State Crime Comm’n
12 (Nov. 29, 2017), http://vscc.virginia.
gov/FINALPRETRIAL.pdf; see also Va.
Dep’t of Crim. Just. Servs., Report on
Pretrial Services Agencies FY2018, at 6,
12 (Dec. 2018), https://rga.lis.virginia.gov/
Published/2019/RD60/PDF.
Rago & Hafner, supra note 99.
Jouvenal, supra note 31.
See Van Grove & Meiling, supra note 67
(discussing how the new bail reform law in
California threatens to put local bail bond
companies out of business).
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Bar Counsel continued from page 12
well as impairment25 and reinstatement
proceedings.26
Public Hearings and Records
With the exception of impairment
proceedings, all hearings are public.27
Complaints become public when a
charge of misconduct (if before a district committee) is placed on the public
docket, or a certification to the board
is filed.28 The clerk of the disciplinary
system29 is the official custodian of
the records of the disciplinary system,
receives filings in board proceedings,
and is required to notify the public,
courts, and other jurisdictions of all
public discipline except for the dismissal
sanctions.

complaints, were dismissed at the Intake
stage. These complaints either did not
allege a violation under the RPC (1,980)
or were investigated and resolved by
Intake (629).
Meritorious complaints are resolved
through the district committees, board,
and three-judge panels. Forty-two lawyers received private discipline, either
an admonition (24), reprimand (16), or
dismissal de minimis or for exceptional
circumstances (2), and 67 received public discipline: dismissal de minimis (1);
admonition or reprimand (29); suspension (20); and revocation (17).

The Numbers
In FY 2019 (July 1, 2018 to June 30,
2019), the largest percentage of complaints, approximately 42 percent, were
against criminal attorneys. Complaints
against civil litigators, primarily family
law practitioners, made up 36 percent
of the complaints received. The remaining practice areas included federal civil
practice, personal injury, real estate,
bankruptcy, estate planning, and collections.
Cases without merit are screened
out early through the bar’s multi-layered review process. In FY 2019, the
OBC received 3,123 complaints against
Virginia’s 32,870 active lawyers. Eightyfour percent, or 2,626 of the 3,123

Changes to Disciplinary Procedures in
FY 19
In June, Bar Council unanimously
passed proposed amendments to the
disciplinary procedure, which are
pending before the Supreme Court of
Virginia. The proposed amendments:
(1) eliminate the dismissal sanctions and set admonition as the lowest
disciplinary sanction, conforming
Virginia to other jurisdictions;
(2) promote transparency by providing a presumption of open records,
hearings, determinations imposing public discipline, and all orders of license
suspension, and clarifying the proceedings and records that are confidential.
The amendments create a mechanism
to seal sensitive data, such as medical or
treatment information, for good cause;
(3) ensure the prompt dissemination of public sanctions and uniformity
of disciplinary proceedings by requiring

Endnotes
1	Report of the Special Committee on Lawyer
Discipline, 1985.
2	ANNOTATED STANDARDS FOR
IMPOSING LAWYER SANCTIONS § 1.2
(AM. BAR ASS’N 2015).
3	At vsb.org under Lawyer Resources,
Professional Regulation, Professional
Guidelines and Rules of Professional
Conduct, Organization & Government of
the Virginia State Bar, 13. Procedure for
Disciplining, Suspending, and Disbarring
Attorneys.
4	Appeals to the Court are governed by Part
5 of the Rules of the Supreme Court of
Virginia.
5	See Va. Code §§ 54.1-3909 (Rules and
Regulations Defining Practice of Law and
Prescribing Procedures for Practice of Law by
Law Students, Codes of Ethics, Use of Limited
Liability Companies, and Disciplinary
Procedure) and 54.1-3910 (Organization and
Government of Virginia State Bar), Rules of

Court, Part Six, Section IV, Paragraph 13-8
Bar Counsel and definition of Bar Counsel at
Paragraph 13-1.
6	See Rules of Court, Part Six, Section IV,
Paragraph 13-4 Establishment of District
Committees and Paragraph 13-7 District
Committees.
7	See Rules of Court, Part Six, Section IV,
Paragraph 13-6 Disciplinary Board.
8	See Rules of Court, Part Six, Section IV,
Paragraph 13-5 Authority and Duties of
COLD.
9	See Rules of Court, Part Six, Section IV,
Paragraph 13-10.A. Processing of Complaints
by Bar Counsel, Review.
10	See Rules of Court, Part Six, Section IV,
Paragraph 13-10.C. Processing of Complaints
by Bar Counsel, Summary Resolution.
11	See Rules of Court, Part Six, Section IV,
Paragraph 13-10 Processing of Complaints by
Bar Counsel.
12	See Rules of Court, Part Six, Section IV,
Paragraph 13-15 Subcommittee Action.
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summary orders at the conclusion of
district committee hearings, consistent
with board hearings, and clarifying the
clerk’s duty to notify the public of public admonitions and reprimands upon
issuance of a summary order;
(4) further conform district
committee and board proceedings by
proposing that:
		
(a) the clerk receives district
committee filings, in addition to board
filings;
		
(b) subcommittee members
who consider a complaint may not serve
on a district committee hearing panel,
consistent with the existing prohibition
on board members who consider an
agreed disposition; and
		
(c) appeals shall not lie from
agreed dispositions at the board level,
consistent with agreed dispositions at
the district committee level.
Remaining changes are available at
www.vsb.org.30
Strong and Effective Self-Regulation
Begins with You
Get and stay informed. Read the emailed
news for disciplinary cases and proposed rule changes. When in doubt, call
the ethics hotline, (804) 775-0564, and
Virginia’s Judges and Lawyer’s Assistance
Program, (804) 644-3212. Serve on a
district committee. Mentor others.
A robust disciplinary system benefits both Virginia lawyers and the public
by instilling confidence that the bar will
uphold the integrity of the profession.

13	See Rules of Court, Part Six, Section IV,
Paragraph 13-1 Definitions, Paragraph 1315.B. Subcommittee Action, Other Actions;
13-16.X. District Committee Proceedings.
Sanctions; 13-18.M. Board Proceedings Upon
Certification, Disposition.
14	See Rules of Court, Part Six, Section IV,
Paragraph 13-1 Definition of Terms;
Paragraph 13-15.B.,F.,G. Subcommittee
Action, Other Actions, Procedure in All Terms
Cases; Alternative Disposition for Public
Reprimand with Terms; Paragraph 13-16.
BB., CC. District Committee Proceedings,
Enforcement of Terms, Alternative
Disposition and Procedure for Public
Reprimand with Terms; 13-18.M., O. Board
Proceedings Upon Certification, Disposition,
Enforcement of Terms.
15	See Rules of Court, Part Six, Section IV,
Paragraph 13-7.E. District Committees,
Limitation on Private Discipline; Paragraph
13-1 Definition of Private Discipline.
16	See Rules of Court, Part Six, Section IV,
www.vsb.org

Bar Counsel continued from page 58
Paragraph 13-8.A.1. Bar Counsel, Authority.
17	See Va. Code § 54.1-3935 (Procedure for
Disciplining Attorneys by Three-Judge Circuit
Court); Rules of Court, Part Six, Section IV,
Paragraph 13-16.B.2 District Committee
Proceedings, Response by Respondent
Required; 13-18 Board Proceedings Upon
Certification.
18	See Rules of Court, Part Six, Section IV,
Paragraph 13-1.1 Burden of Proof; Paragraph
13-10.E. Processing of Complaints by Bar
Counsel, Disposition by Bar Counsel After
Preliminary Investigation; Paragraph 1315.B. Subcommittee Action, Other Actions;
Paragraph 13-16.W. District Committee
Proceedings, Dismissal; 13-18.L. Board
Proceedings Upon Certification, Dismissal for
Failure of the Evidence.
19	See Rules of Court, Part Six, Section IV,
Paragraph 13-18 Board Proceedings Upon
Certification.

Legal Aid continued from page 14
who testified at the preliminary injunction hearing, and to all the other
clients who sat for depositions and let
lawyers for the state interrogate their
finances and question the strategies
they have used to survive this brutal

Research continued from page 42
Criminal Practice and Procedure in
the Fourth Circuit
Federal criminal cases present unique
challenges. Two specialized titles by
noted attorney Carl Horn III cover
practice in the Fourth Circuit.

Technology continued from page 43
added burden without receiving much,
if any, additional compensation. If an
attorney admitted that he relied on the
prosecutor’s representation regarding
exculpatory material, and so didn’t
watch all the video that was tendered,
that might help a wrongfully convicted
client who has filed a habeas petition
due to ineffective assistance of counsel.
It will also, however, leave the attor-

www.vsb.org

20	See Rules of Court, Part Six, Section IV,
Paragraph 13-19 Board Proceedings Upon
Appeal.
21	See Rules of Court, Part Six, Section IV,
Paragraph 13-22 Board Proceedings Upon a
Guilty Plea or an Adjudication of a Crime.
22	See Rules of Court, Part Six, Section IV,
Paragraph 13-21 Board Proceedings Upon a
First Offender Plea.
23	See Rules of Court, Part Six, Section IV,
Paragraph 13-20 Board Proceedings Upon
Certification for Sanction Determination.
24	See Rules of Court, Part Six, Section IV,
Paragraph 13-24 Board Proceedings Upon
Disbarment, Revocation or Suspension in
Another Jurisdiction.
25	See Rules of Court, Part Six, Section IV,
Paragraph 13-23 Board Proceedings Upon
Impairment.
26	An attorney may seek to have their license reinstated five years after it is revoked. See Rules
of Court, Part Six, Section IV, Paragraph
13-25 Board Proceedings for Reinstatement.

27	See Rules of Court, Part Six, Section
IV, Paragraph 13-30, Confidentiality of
Disciplinary Records and Proceedings.
28	See Rules of Court, Part Six, Section
IV, Paragraph 13-30 Confidentiality of
Disciplinary Records and Proceedings.
29	See Rules of Court, Part Six, Section IV,
Paragraph 13-9 Clerk of the Disciplinary
System.
30	Lawyer Resources, Professional Regulation,
Actions on Rule Changes and Legal Ethics
Opinions.

law and provide for their families.
And finally, we salute the hard work
and perseverance of the hundreds of
thousands of people per year who have
managed to take care of themselves
and their families, despite the license
suspension trap.

Angela Ciolfi is the executive director of the
Legal Aid Justice Center, where she previously served as the director of litigation & advocacy and legal director of the JustChildren
program. Angela was the recipient of the
VSB’s Oliver White Hill Award in 2003, the
ABA’s Child Advocacy Award in 2010, and
the Virginia Legal Aid Award in 2017.

•F
 ourth Circuit Criminal
Handbook (2019)
• Horn’s Federal Criminal Jury
Instructions for the Fourth
Circuit (2016)

of evidence are crucial when taking
a case to trial. The Law of Evidence
in Virginia, authored by Charles E.
Friend and Kent Sinclair, stands as the
seminal work in the area. Additionally,
Jeffrey Bellin’s The Virginia and
Federal Rules of Evidence: A Concise
Comparison with Commentary offers
expert analysis of salient distinctions.

Rules of Evidence
Finally, an understanding of both
criminal procedure and the rules

ney hoping that he is current with his
malpractice insurance and that the
story doesn’t become known among
prospective clients. If he has been
appointed to an indigent client, he
may find himself needing to spend an
additional four to eight hours of work,
while still only receiving the same fee
of $120.
To assess how the use of this technology can be sustained in criminal
practice, we must also recognize the

burdens that this otherwise remarkably useful tool places on both attorneys and taxpayers. We can celebrate
better justice but must realize that
everything comes with a cost.
Endnotes:
1	
https://www.washingtonpost.
com/nation/2019/07/11/florida-cop-meth-drugs-arrests-scandal/?noredirect=on&utm_term=.2894755e9b64
2	
https://www.nytimes.com/2018/01/24/us/
baltimore-officer-video-drugs.html
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Professional Notices
The Hon. William C. Mims,
Justice of the Supreme
Court of Virginia, has
received the Virginia Bar
Association’s Walker Award Mims
of Merit which recognizes
exceptional leadership within the Bar. “I
am grateful for this honor,” Mims said.
“My experience in the VBA has been
one of the highlights of my career.”
Michael N. Herring, former
top Commonwealth’s
attorney for the city of
Richmond, has joined
McGuireWoods’ litigation
Herring
practice as a partner. He will
represent clients in government investigations, white-collar criminal defense
and commercial litigation.
In his 14 years as top prosecutor, Herring helped Richmond police
develop strategies to reduce homicides
and violent crimes dramatically while
implementing innovative criminal
justice reforms that other localities later
adopted.
Tate Bywater is pleased
to announce that Daniel
B. Krisky has joined the
firm as of counsel. Mr.
Krisky has practiced for
Krisky
over 40 years specializing
in criminal defense, civil litigation and
domestic relations. He has twice served
on the Virginia State Bar Council along
with positions on the VSB Malpractice
Insurance and Fee Arbitration
Committees.
Art Hubacher and Matthew
Ames have formed
Hubacher Ames & Taylor,
PLLC with the addition
of J. Kirk Taylor as a name
Hubacher
member of the firm. The
new firm is the successor to
Hubacher & Ames, which
was launched in 2011 with
a focus on broadband and
Ames
telecommunications issues
for private and public sector
clients. Hubacher’s practice focuses on
60
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broadband transactions on behalf of
multi-tenant real estate developers and
owners, while Ames represents both real
estate trade associations and numerous local government agencies with a
regulatory focus on broadband-related
matters. The firm will add a Chicago
office helmed by Taylor to its existing
office in Fairfax.
Michael C. Guanzon has
joined Christian & Barton,
L.L.P., in Richmond as a
partner practicing in the
corporate and business law, Guanzon
public sector, and health
care departments. Guanzon formerly
served on the Bar Council Executive
Committee and the Education of
Lawyers Section. He holds degrees from
the University of Richmond School of
Law and the University of Virginia.
Darlene S. Lesser has joined
Blankingship & Keith, P.C.’s
family law practice as a
principal. Lesser is known
for her commitment to
Lesser
solving client’s matrimonial issues with creative solutions that
preserve the integrity of the family. Her
practice includes all areas of family law,
including complex divorces involving businesses, multiple properties,
high-conflict custody and support
matters. She also handles premarital
agreements, amicable marriage and
partnership dissolutions, and co-parenting plans.
John McJunkin has been
named managing shareholder for the Washington,
D.C. office of Baker
Donelson. While serving
McJunkin
as managing shareholder, McJunkin will maintain his legal
practice, focused on representing creditors in loan workouts, business bankruptcies, foreclosures and commercial
litigation. McJunkin has more than 30
years of commercial litigation experience related to lending relationships and
technology licensing issues, preferences

and fraudulent conveyances, and sales of
assets and cash collateral matters related
to insolvencies.
The Prince
William
County Bar
Association
hosted the
Rollins (left) and Horan
investitures of
the Honorable Turkessa Bynum Rollins
to the General District Court and the
Honorable Angela Lemmon Horan to
the Circuit Court. Judge Rollins was appointed to a six-year term, commencing
July 1, 2019, filling the vacancy created
by the elevation of Judge Horan to the
higher court. Judge Horan was appointed to an eight-year term, commencing
July 1, 2019, filling the vacancy created
by the retirement of the Honorable Lon
E. Farris.
Rhoda L. Raymond has
joined the law firm of
Moran Reeves Conn PC as
of counsel in its commercial
real estate and securities
Raymond
practice. Rhoda earned her
JD (magna cum laude) from Regent
University School of Law and her BS
from Appalachian State University.
Eckert Seamans is pleased
to welcome Daniel J.
Abrams as an associate in
the firm’s Richmond office.
He practices in matters
Abrams
involving real estate and
land use, and also advises health care
providers, closely-held companies,
limited liability companies, general and
limited partnerships in general corporate matters, mergers and acquisitions,
and corporate restructuring. Abrams
also advises entrepreneurs and emerging
companies in various matters, focusing
primarily on organization and structure matters, founder relationships, and
employment arrangements.
Email your news and professional portrait
to dnorman@vsb.org for publication in
Virginia Lawyer.

www.vsb.org

Professional Notices
The Virginia Law Foundation has awarded over $500,000 in grants for
2019. The grant program funds initiatives that further the foundation’s
mission: to facilitate access to justice, promote an appreciation and
understanding of the rule of law, and to instill these values through
education. The 2019 grant recipients are as follows:
“Best Practices” Pro Bono Program, Charlottesville-Albemarle Bar Association – $25,000
Capital Defense Workshop, Virginia Bar Association – $30,000

Reasons YOU
Should Use the
VSB Fee Dispute
Resolution Program

Hill/Tucker Pre-Law Institute, Virginia State Bar – $15,000
Immigration Legal Services Program, Northern Virginia Family Service – $25,000
Jazz4Justice – $3,000
Justice In The Classroom Program, John Marshall Foundation – $25,000
Medical-Legal Partnership — Richmond, Medical College of Virginia Foundation
– $25,000
Public Service Internship Program, The Oliver White Hill Foundation – $46,179
Rule of Law Day, Virginia Holocaust Museum – $6,700
Rule of Law Project, Center For Teaching The Rule of Law – $25,000
Rural Immigration Legal Services Program, Just Neighbors – $40,000
Southwest Virginia Training Initiative, Southwest Virginia Legal Aid Society – $15,000
Statewide Legal Aid Conference, Virginia Poverty Law Center – $25,000
Victim Services Project, Legal Aid Society of Roanoke Valley – $30,000
Virginia Beach Justice Initiative – $42,000
Virginia Justice Program, Capital Area Immigrants’ Rights Coalition – $40,000
Virginia Judges and Lawyers Assistance Program – $20,000
Virginia Sexual & Domestic Violence Action Alliance – $25,000
VLF Public Service Internships – $50,000

Reach

50,000 Lawyers
Across Virginia and Across the USA!

Free design
services when
you advertise
with us.

www.vsb.org

LLM Publications | Ben Oerther
503-445-2226 | beno@llmpubs.com
www.vsb.org/docs/VSB-LLM.pdf

1. It’s cheap – $20.
2. It’s quick – mediation is scheduled within 30 days of the
mediator’s appointment, and
arbitration is scheduled within
45 days of the arbitrator’s
appointment.
3. It’s smart – many legal malpractice claims arise from disputes
over legal fees.
4. It’s informal.
5. It’s conducted by Supreme Court
certified mediators and VSB
trained arbitrators.
6. It’s confidential – mediation and
arbitration are confidential, unless both parties agree otherwise
in writing. Attorney arbitrators
are subject to Rule 8.3 reporting
obligations.
7. It’s fair and convenient.
8. It’s good for you.
9. It’s good for the client.
10. It’s good for the profession.
It’s one of the VSB’s best kept
secrets. Let’s change this!
For information on the program,
go to our website at www.vsb.org
/site/members/fee_dispute_
resolution or contact Stephanie
Blanton at (804) 775-0576

Danny Burk, attorney/mediator:
“The entire
program is a
solid example of
the bar helping maintain its
relationship with
clients. Lawyers
who participate
give their clients
a chance to present their views in a
safe and comfortable environment.
I can say that, at least to date, each
case that I’ve mediated ended with
a resolution and closure.”
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Classified Ads
Positions Available
ASSOCIATE COUNSEL (LIBERTY
UNIVERSITY)

Liberty University is seeking a gifted general higher
education attorney to serve
in the newly created position
of Associate Counsel to work
on projects that reflect the
wide range of legal needs for
the University during this
period of dynamic growth
and expansion. The Associate
Counsel will provide legal services and advice to University
administrators and other
employees on general higher
education law with a primary
focus on: dispute resolution;
advising clients on legal and
regulatory compliance (including Title IV, Title VI, Title
VII, Title IX, Section 504, the
Clery Act, FERPA and TCPA
compliance); student affairs
matters (including behavior
intervention and disciplinary
matters); investigating and
responding to complaints
from administrative agencies,
accreditors and students;
working with outside counsel on litigation matters; risk
management; data security
and privacy; general intellectual property (including
trademark and copyright law);
drafting and reviewing contracts and policies; conducting
legal research and drafting
memorandums of law; and
other duties, as assigned.  To
apply, please visit https://jobs.
liberty.edu/postings/23628.
STAFF ATTORNEY SUPREME
COURT OF VIRGINIA
(RICHMOND)

The Office of the Executive
Secretary of the Supreme
Court of Virginia seeks to
hire a full-time Staff Attorney
in the Department of Legal
Research. Information regarding the position and the application process may be found
on the State of Virginia’s
Recruitment Management
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System https://virginiajobs.
peopleadmin.com/postings/157796. Please submit all
materials by August 16, 2019.
PERSONAL INJURY AND
PHARMACEUTICAL & MEDICAL
DEVICE ATTORNEYS (RICHMOND)

The Joel Bieber Firm is seeking
Virginia licensed lawyers with
at least three years of experience for two of their departments. Significant earning
potential.
Personal injury: Trial experience preferred. The Firm will
assign you cases to handle
from initial intake through
trial. Continued CLE and
training are a part of the
benefits.
Pharmaceutical/Medical
Device: Prior medical or engineering background is helpful.
Strong academic achievement
preferred. Past product liability or catastrophic injury case
experience is a plus. Travel
required.
Please submit resume to: joel@
joelbieber.com.

Business Opportunities
LITIGATION FINANCE

You have the case, now
you need financial backing to take it to the finish
line. Towncenter Partners LLC
funds litigation cases for
plaintiffs & plaintiff law firms
only. Nationwide & internationally. For more information
about our services, please visit
our website. All information
is kept strictly confidential and we will execute an
NDA. Contact Roni at roni@
yourtcp.com or 703-5705264 to discuss your case. All
advances are Non-Recourse
and TownCenter Partners only
collects if the case is won! Our
Mission Is Justice.

Virginia lawyers build their
practices with prescreened
callers in need of legal advice.
Visit our website to learn more

about becoming a Virginia
Lawyer Referral Service panel
member.

Virginia Claims
Prevention Hotline
Your VSB membership gives you access to free legal
advice on issues ranging from starting a law practice to
closing a law practice to anything and everything that
may trigger a malpractice claim.

Call (703) 659-6567 or
Toll free: (800) 215-7854
for a confidential, free, risk management consultation with John J. Brandt,
JD, LL.M., all at no cost to VSB members. Powered by ALPS.
More info:
www.vsb.org/site/members/your-risk-manager

Website Advertisements & Classified Ads
Virginia Lawyer is distributed to members of the Virginia State
Bar, judges, law libraries, other state bar associations, the media,
and general subscribers. Total circulation is over 50,000.
The VSB website has almost 34 million hits per year and
almost 12 million (page views) impressions.
Please contact Dee Norman at (804) 775-0594 or dnorman
@vsb.org if you are interested in advertising in Virginia Lawyer
or at VSB.org.
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www.vsb.org

Resolve fee disputes as an arbitrator
or mediator for the Bar.
Attend one of four training CLEs in early fall to
prepare to handle attorney-client fee disputes.
Roanoke – October 1, 2019
Richmond – October 4, 2019
Norfolk – October 24, 2019
Fredericksburg – October 29, 2019
Trainings are 10 a.m. to 2 p.m. Lunches provided. CLE and CME (for mediators) credits pending.
To register, visit http://bit.ly/FDRtrain.
Registration will serve as a request to be appointed to a local committee if you are not already serving on one.
Lawyer volunteers must have been a member of the Virginia State Bar for at least five years and be in good standing.
Contact Stephanie Blanton at (804) 775-0576 or blanton@vsb.org for more information.

What do you do with the calls you can’t handle?
Wrong practice area?
Conflict issue?
Too busy?
Refer clients you can’t handle to the Virginia
State Bar Virginia Lawyer Referral Service.
We connect people with a Virginia lawyer for
$35 for a half hour consult, no strings attached.

www.vlrs.net

Virginia Lawyer Referral Service.

Her father takes his anger out on her.
A lawyer has him stopped.
The Commonwealth charges him with a crime.
A lawyer helps her throughout the criminal process.
Welfare places her in a foster home.
A lawyer finds a permanent one.
Her father almost killed her.
A lawyer saved her life.
You have rights.
A lawyer protects them.
Virginia State Bar

www.vsb.org

