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Forum
Self-Represented Litigants
Study Responses
I was disappointed to see John
Whitfield’s article on self-represented
parties make such elementary mistakes
in analysis. In particular, Mr. Whitfield
erred in assuming that where two circumstances coincide, one must be the
cause of the other.
Specifically, the article recites that
in general district court civil cases, the
rate at which plaintiffs are awarded
judgments jumps from an average of 52
percent of the time across all situations,
to 60 percent in cases where the plaintiff has a lawyer but the defendant does
not. When representation is reversed —
when plaintiffs are pro se but defendants are represented — dismissal rates
rise from a 15 percent average (across
all cases) to 25 percent. Mr. Whitfield’s
analysis was, “Representational status
has a clear impact on case outcomes,
particularly when only one side or the
other is represented.”
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I realize that in Mr. Whitfield’s
position, he sees unaddressed needs
where ever he looks, and thus, he may
be predisposed to jump to his conclusion as he seeks to advocate for more
legal aid funding. Regrettably, however,
he has fallen prey to a common mistake
in statistical analysis, inferring too much
from a spurious correlation.
Simple non-payment collections
cases predominate on the civil dockets
of our general district courts. Anyone
familiar with those courts knows that
the same people who simply cannot
pay their creditors, also cannot pay a
lawyer. Thus, there is always going to be
a strong correlation between not having
a lawyer and suffering a judgment. But
this does not prove that the inability to
hire a lawyer results in losing cases that
should be won; the court is supposed to
enforce the law, after all, and when debtors fail to pay justly due debts, plaintiffs
are entitled to judgments, irrespective
of whether the defendant has a lawyer
present.

Moreover, a rational debtor might
well conclude that expending a substantial portion of his or her meager resources on a lawyer, when no change in
outcome could reasonably be anticipated, would be a poor financial decision.
Again, the fact that such a debtor would
make this sound decision is not cause
for alarm.
The jump from 15 percent to 25
percent dismissal rates for represented
versus unrepresented plaintiffs likewise
correlates with several root causes that
any experienced practitioner has seen
in real life, but that would not support
Mr. Whitfield’s desired conclusion.
On behalf of our profession, I should
surely hope that a represented plaintiff would be far more likely to have
carefully reviewed the merits of a case
before filing it; would have brought only
causes of action believed to have merit;
and would bring a case only when any
further efforts at conciliation appear
representation continued on page 8
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Forum
futile. Pro se parties often do none of
this type of case screening, leaving that
work to be done by the presiding judges.
Indeed, some pro se plaintiffs are people
who have been turned away by lawyers
they consulted, but who persist in filing
vexatious cases nonetheless, in the only
way left to them.
In other situations, plaintiffs in
small dollar cases may well conclude
that their interests are better served by
risking defeat in court than by incurring
fees that could exceed any hoped-for
judgment amount. Mr. Whitfield may
lament that some of these low-value
cases may be lost due to lack of skilled
presentation, but it has been my observation that our judges take extra pains
to assure that pro se parties’ cases are
fully and fairly heard. My fear would be
that if we started subsidizing legal representation for the very smallest of cases,
we would likely bankrupt the republic.

But for now, the more important point is that the data cited by Mr.
Whitfield are unsurprising and offer
nothing to support his desire for additional legal aid funding. We can all agree
that those in poverty should receive our
help, though to what extent remains
subject to fair debate. But spending
money where it would do no good is
something we should all seek to avoid.
Sincerely,
Bradley P. Marrs
Richmond

Whitfield Responds
Brad Marrs correctly points out that
causation is not necessarily established because two events coincide.
Notwithstanding the National Center
for State Courts’ study’s limitations, I

stand by the salient points made in my
article:
1.	Our courts are awash with unrepresented litigants floundering in a
system that was largely designed for
attorneys;
2.	Areas of high poverty see a concomitant high rate of unrepresented
parties; and
3.	Parties with representation fare
much better in our courts than
those without representation.
The confluence of these three
conditions means that Virginians living
in poverty are severely disadvantaged
when they go to court, unless they can
get representation from legal aid or pro
bono attorneys. Mr. Marrs warns against
providing counsel in cases without merLetter continued on page 10
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Forum
it or in cases where very small amounts
of money are at stake. I wholeheartedly
agree. However, this does not negate the
need for adequate funding for Virginia’s
legal aid programs, when we are currently able to meet less than 20 percent
of the civil legal needs of low-income
Virginians with our existing resources.
Yours truly,
John E. Whitfield

VSB Fee Dispute Resolution
The VSB Fee Dispute Resolution
Program is well outlined in the June
2018 Virginia Lawyer. The program is
an excellent example of one pro-bono
bar service that is indeed a win-win for
all parties — client and attorney. I write
to offer a minor clarification regarding
the volunteers serving as mediators.
Supreme Court-certified and VSBtrained NON-lawyers also serve as program mediators. Based on my decade
of experience serving as an occasional
volunteer co-mediator in 17th and 19th
Circuit cases I can also say “without reservation that the fee dispute program
works.”
Eric Assur, M.A.     
Certified Mediator
(retired Fairfax County court
administrator)
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Corrections:
The photos in the VSB 80th
Anniversary piece were mis-numbered on page 32 of the June issue of Virginia Lawyer. Photo 4 is
1979 Annual Meeting band, The
O’Kaysions. Photo 5 is the cover of
the first annual report.
Clarification: Clarence (Chip)
Freeman Stanback Jr. practiced in
Arlington. He was quoted on page 50
of the June issue of Virginia Lawyer.
In our June/July issue we incorrectly
identified Elaine Jones as the first
African American admitted to the
University of Virginia. That distinction belongs to Dr. Walter N. Ridley,
who graduated from the Curry
School of Education in 1953. Ms.
Jones was the first African American
woman to receive a J.D. from the
University of Virginia School of Law
in 1970.

Fee Dispute
Resolution Program

Now that your work is done,
do you find yourself in a
dispute with your client over
fees and costs? You can settle
disputes without resorting to
costly litigation.
For information on the program,
go to our website at www.vsb.org/
site/about/resolution-of-fee-disputes.

President’s Message
by Leonard C. Heath Jr.

The Power of Words

This issue of Virginia Lawyer is

Churchill single-handedly and solely
with words inspired a nation to carry
dedicated to our Diversity Conference.
on. In his speech, he made abundantOur bench and bar must reflect the
ly clear that England would never
rich diversity of our community in orsurrender and would fight to the end.
der to function properly and maintain
Churchill’s words steeled the resolve of
the public trust. For this, and countless
the British empire.
other reasons, the Virginia State Bar
And then there are the words
celebrates diversity. We live in a time
that, by their mere arrangement,
when diverse ideological camps seem
evoke emotion. Poems by the likes
more polarized than ever. Yet, viewed
of Whitman,
in the context
Dickinson, and
of history, this
Frost can take
is really not the
While it took a war to end the scourge of slavery, it took
us to places
case. America
has always been
Dr. King’s words, ideas, and bravery to transform a nation, we never knew
existed. Who
a crossroads of
peacefully, but no less forcefully.
can forget Maya
competing ideas
Angelou’s reading
and ideals. The
of “On the Pulse
evolution of our
of Morning” at
democratic experiment requires orderconsole Mrs. Bixby for the loss of her
President Clinton’s inauguration. The
ly, open, honest, and respectful debate
sons during the Civil War, Lincoln
flow of the words was so mesmerizing
and critical evaluation of widely varyexpertly crafted:
as we wrapped our brains around the
ing viewpoints. By their nature, debate
message of hope. Here is a passage:
and evaluation involve words.
I
feel
how
weak
and
fruitless
Words are powerful. Beautifully
must be any words of mine
I, the rock, I the river, I the tree
crafted, they can transfix and energize.
which
should
attempt
to
beguile
I am yours – your passages have
They can convince a people to abanyou
from
the
grief
of
a
loss
so
been paid.
don their roots and join a revolutionoverwhelming.
But
I
cannot
Lift up your faces, you have a
ary cause, separating them from the
refrain from tendering to you the
piercing need
most powerful country in the world.
consolation that may be found in
For this bright morning dawning
We sometimes forget how, at the time,
the thanks of the Republic they
for you.
the words penned by Thomas Jefferson
died to save.
History, despite its wrenching
in the Declaration of Independence
pain,
were considered radical, dangerThe most magnificent orators
Cannot be unlived, and if faced
ous, and treasonous. But ultimately,
have been able to mobilize a language
with courage,
Jefferson’s words were a masterful
and send it into battle, as Winston
Need not be lived again.
expression of the American spirit that
Churchill
did
before
the
House
of
Lift up your eyes upon
ushered in the birth of a nation.
Commons
on
June
4,
1940.
At
a
time
The day breaking for you.
Words can solemnly, yet beautifulwhen
England
was
the
sole
remaining
Give birth again
ly, honor those who have fallen on the
bastion
of
the
free
world
in
Europe,
To the dream.
field of battle. Abraham Lincoln was
and
the
English
army
had
narrowan exceptional wordsmith, both when
Words continued on page 17
ly escaped obliteration at Dunkirk,
addressing crowds or when focusing
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ever so compassionately on a single
individual. In his Gettysburg Address,
Lincoln eloquently conveyed both the
grief of a nation and its commitment
to endure. At the other end of the
audience-spectrum, Lincoln’s personal
letter to Lydia Bixby, probably best
recalled from the movie Saving Private
Ryan, touches the human soul. Faced
with the impossible task of trying to
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Executive Director’s Message
by Karen A. Gould

We Need You to Achieve Our Continuing
Goals of Diversity and Inclusion
Thirty years ago, one of the

of Virginia considering them. Council
also appoints disciplinary district
avowed goals of the Virginia State Bar
committee members and approves
was to increase participation by minominations to various boards.
norities and women in bar activities.
Council meets three times a year: in
This is still a goal of the Virginia State
Richmond in February; in Virginia
Bar, and specifically today we aspire to
Beach in June; and in October at a
reflect the diversity of our membership
third location determined by the VSB
in the composition of our commitpresident.
tees and Council, the VSB’s governing
Another great way for members
body. What follows are some of the
to
get
involved with regulation of the
many opportunities to lead that exist
profession
is by volunteering to serve
in your bar, and general informaon a disciplinary
tion on how to
district commitparticipate. All
tee. The district
of the positions
committees
described here
It is not difficult to run for Council election. You have to
are organized
are advertised in
be an in-state active member in good standing of the VSB,
by circuits into
Virginia Lawyer
file a petition with the executive director signed by not
ten disciplinary
magazine.
districts. Some
Council is an
fewer than 10 other members eligible to vote in the
jurisdictions
81-person body,
circuit, and include a statement of qualifications not
have multiple
consisting of 65
committees due
exceeding 150 words.
lawyers elected
to the number of
from the 31 cirlawyers in their
cuits throughout
area. A total of
the commonIt
is
not
difficult
to
run
for
119
lawyers
are
involved
in the district
wealth, as well as nine at-large memCouncil
election.
You
have
to
be
an
incommittee
system.
Recruitment
for
bers appointed by the Supreme Court
state
active
member
in
good
standing
these
positions
begins
in
December
of Virginia, four conference chairs,
of the VSB, file a petition2 with the
every year. Nominations are due in
and three officers. Depending on the
executive director signed by not fewer
late February for these positions. The
number of lawyers in a circuit, Council
than 10 other members eligible to vote
workload of district committees is not
representation ranges from a high of
in the circuit, and include a statement
onerous; subcommittees meet by tele14 lawyers for Circuit 19 (Fairfax) to a
of qualifications not exceeding 150
phone conference call, requiring 2–4
minimum of one lawyer for 22 other
words. The petition and statement of
hours of preparation a month. District
circuits.1 Lawyers elect their Council
qualifications must be filed on or becommittee hearings are held rarely.
representatives by popular vote
fore April 1st. A nomination form can
Council members appoint the
through an online process in each cirbe
obtained
from
aholloman@vsb.org.
members
of the disciplinary district
cuit, or a few smaller circuits elect their
Council
elections
are
held
between
committees.
They want VSB members
Council representatives by voting at a
April
15th
and
May
1st
every
year.
with
legal
experience
who know how
meeting convened by the chief judge
Council
considers
and
votes
on
to
practice
ethically
and
how to judge
of the circuit. Council members can
the
VSB’s
budget
and
all
regulatory
others
accordingly.
At
their
Council
serve two three-year terms but must be
measures prior to the Supreme Court
orientation, new members are told that
re-elected to serve a 2nd term.
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Circuit 19, the most populous
circuit in Virginia, had 6,127 active
in-good-standing lawyers as of May
2, 2018, yet there will not be a single
woman in the Fairfax Council delegation of 14 as of July 1, 2018. In the
last two years, no woman has run for
election from Circuit 19. Though we
did have a woman in the Fairfax delegation, Melinda VanLowe, she rotated
off as of June 30, 2018, having served
two 3-year terms.

www.vsb.org

Executive Director’s Message
diversification of the district committees
needs to be part of the selection criteria
— including ethnic, gender, geographic,
and practice diversity.
Attendance at the VSB Disciplinary
Conference, held in July each year, helps
district committee members interpret
and apply the Rules of Professional
Conduct to practice situations to determine whether a breach of the RPC
has occurred. A district committee term
lasts three years, with a second term immediately following the first term unless
the member declines to serve.
Disciplinary district committee service is a prerequisite3 for service on the
Disciplinary Board, which hears cases
that may result in revocation or suspension. The Supreme Court of Virginia
appoints the 16 lawyers and 4 lay
members of the Disciplinary Board. The
Disciplinary Board holds hearings every
Friday in Richmond. The Disciplinary
Board sits in panels of five. There are
usually three courtrooms run by different board panels on the board’s hearing
day. A lawyer may appeal a decision of
the Disciplinary Board directly to the
Supreme Court as a matter of right
and have it considered. Like the district
committees, a term on the Disciplinary
Board is three years, with the board
member usually appointed to a second
term immediately following the first
term.
The twelve lawyers on the
Mandatory Continuing Legal
Education Board are appointed by
the Supreme Court of Virginia and
can serve two three-year terms. The
Nominating Committee recommends
individuals to the Court for the MCLE
Board. The MCLE Board sets policy
to enforce the MCLE rules set forth in
Paragraph 17 adopted by the Supreme
Court of Virginia and meets every other
month to review course applications,
reconsideration requests, and extension and waiver requests. Generally,
these meetings last 2-3 hours each.
Recruitment begins in late June and
nominations are due September 7, 2018.
See vsb.org/site/about.
www.vsb.org

The Clients’ Protection Fund
Board is appointed by Council, after
being recommended by the Nominating
Committee. One lawyer is appointed from each of the ten disciplinary
districts and four members are selected
at-large (including one lay member),
for a total of 14 members. The CPF
Board’s mission is to reimburse persons
who suffer a financial loss because of
dishonest conduct by a Virginia lawyer.
Awards from the Clients’ Protection
Fund are discretionary and are not a
matter of right. The CPF Board meets
three times a year. In FY 2018, between
July 1, 2017 and June 30, 2018, the CPF
Board approved payments to 27 clients
of 14 attorneys, totaling $103,130.58.
Recruitment begins in November and
nominations are due in March.
Other volunteer opportunities exist
with standing committees of the VSB.
The Standing Committee on Ethics and
the Standing Committee on Lawyer
Discipline (COLD) consider proposed
rules changes, which are then reviewed
by Council before being sent to the
Supreme Court of Virginia for possible
adoption. The Ethics Committee also
looks at hypotheticals and issues legal
ethics opinions. LEOs are reviewed by
the Supreme Court of Virginia, which
if approved become a decision of the
Court.4 COLD also oversees the disciplinary system. The Committee on
Professionalism helps guide the curriculum for the Professionalism Course
and nominates lawyers for appointment
by the Supreme Court of Virginia to
serve on the Professionalism Course
Faculty. The Standing Committee
on Budget & Finance proposes the
VSB’s budget, with staff ’s assistance.
Recruitment begins in November and
nominations are due in February.
The VSB also has the following
special committees:
Access to Legal Services
Bench-Bar Relations
Better Annual Meeting
Future of Law Practice

Judicial Candidate Evaluation
Lawyer Insurance
Lawyer Referral
Resolution of Fee Disputes
Technology and the Practice of Law
To learn more about all volunteer
opportunities, go to www.vsb.org/site/
about. Appointments to these committees are made by the president of the
VSB. Each member may serve two threeyear terms, and members’ terms are
staggered so that members do not rotate
at the same time.
Help the VSB achieve its goal of
being inclusive and diversifying its committees and boards. Volunteer to serve.
Committee vacancies are announced in
Virginia Lawyer magazine throughout
the year. Let me know of your interest
by emailing me at gould@vsb.org.

Endnotes:
1	The circuits with only 1 Council representative are Circuits 1, 3, 5, 6, 7, 8, 9, 10,
11, 12, 15, 20, 21, 22, 24, 25, 26, 27, 28, 29,
30, and 31. Circuit 13 (Richmond) has 7
Council representatives; Circuit 17 has 5;
Circuits 2, 4, 14 and 18 have 3 each; and
Circuits 16, 20 and 23 have 2 each.
2	Elections by meeting are conducted by a
different process set forth in the bylaws
at Bylaws of Council, Part II, Article II,
Section I. http://www.vsb.org/pro-guidelines/index.php/bylaws/
3	Part 6, Section IV of the Rules of Court
governing the VSB, Paragraph 13-6(A)
states: “All nominees shall have previously
served on a district committee.”
4	Part 6, Section IV of the Rules of Court
governing the VSB, Paragraph 10-4(A)
provides: “After considering all materials
submitted to it, the Court shall approve,
modify, or disapprove any Advisory
Opinion or Rule, which shall become a
decision of the Court.”
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Bar Counsel’s Message
by Edward L. Davis

Lawyer Well-Being, Rules of Professional
Conduct, and Lawyer Discipline
The Office of Bar Counsel

to the disciplinary procedural rules
developed and approved by COLD.
Among the changes are clarification
that a Disciplinary Record does not include administrative suspensions, such
as impairment suspensions. This will
remove the stigma of a disciplinary
record from impairment, which
addresses health concerns as opposed
to attorney misconduct. Another rule
change approved by Council clarifies
that the burden of proof in all proceedings is clear and convincing evidence. Existing rules do not set forth
the burden of proof in impairment
cases. These changes represent the
first of many steps toward implementing measures that emphasize lawyer
well-being. On April 16, 2018, the
Supreme Court of Virginia approved

Program in an attempt to accelerate
help to lawyers who need it. The proposal is on point with the report of the
National Task Force on Lawyer WellBeing, which recommends that when
information indicating mental health
or substance abuse issues emerges
during investigation or prosecution of
lawyer regulation matters, confidentiality rules should allow sharing of
such information with lawyer assistance programs. On Thursday, June
14, Council approved the proposed
amendments by unanimous vote. They
are now under consideration at the
Supreme Court of Virginia.

(OBC) and the Standing Committee
on Lawyer Discipline (COLD) have
been working on several proposals
for the disciplinary procedural rules
designed to address the recommendations of the National Task Force on
Lawyer Well-Being. Similarly, the Legal
Ethics Committee, whose many functions include proposing changes to
the Rules of Professional Conduct, has
developed some initiatives of its own.
On August 14, 2017, the National
Task Force on Lawyer Well-Being
issued a report recommending significant changes to the philosophy
behind lawyer regulation. The task
Standing Committee on Legal Ethics
force, consisting of entities within and
Meanwhile, the Standing Committee
outside the American Bar Association,
on Legal Ethics studied the Wellconcluded that regulators, through
Being Report’s
their actions,
recommendashould meaningtions concerning
fully communiAmong
the
changes
are
clarification
that
a
Disciplinary
lawyer compecate that lawyer
tence and Rule
well-being is a
Record
does
not
include
administrative
suspensions,
such
1.1 of the Rules
priority.
of Professional
The Lawyer
as impairment suspensions.
Conduct. The reWell-Being
port recommends
Report enamendments to
courages us to:
these
changes,
effective
June
15,
2018.
Rule
1.1
establishing
that
well-being
“Transform the profession’s perception
At
its
meeting
on
March
7,
2018,
goes
hand
in
hand
with
providing
of regulators from police to partner.”
COLD approved additional amendcompetent representation to clients.
In doing so, it offers several recomments
to
the
procedural
rules
intended
Accordingly, the Committee proposed
mendations to ensure that the reguto
address
lawyer
well-being.
One
Comment [7] to Rule 1.1, which reads:
latory process “proactively” fosters a
proposal
would
facilitate
“retirement
[7] A lawyer’s mental, emotional,
healthy legal community and provides
with
dignity”
for
a
lawyer
suffering
and physical well-being impacts the
resources to rehabilitate impaired
from
irreversible
cognitive
decline.
It
lawyer’s ability to represent clients
lawyers.
would allow transfer to the Retired/
and to make responsible choices in
Disabled
class
of
membership
in
lieu
the practice of law. Maintaining
Standing Committee on Lawyer
of
an
impairment
suspension.
The
the mental, emotional and physical
Discipline
other
proposal
would
allow
the
OBC
ability necessary for the represenOn Saturday, February 24, 2018, the
to
furnish
confidential
information
tation of a client is an important
Virginia State Bar Council (Council)
to
an
approved
Lawyer
Assistance
aspect of maintaining competence
approved by unanimous vote changes
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Bar Counsel’s Message
to practice law. See also Rule 1.16(a)
(2).
The purpose of the comment is to draw
attention to well-being as it relates to
competence to practice law. It is not
intended to be punitive in nature.
Rather, its intent is aspirational, much

Words continued on page 17
But few have understood and perfected the power of words in the sound
of one melodious voice like Martin
Luther King Jr. While it took a war to
end the scourge of slavery, it took Dr.
King’s words, ideas, and bravery to
transform a nation, peacefully, but no
less forcefully. Simple words are sometimes the most enduring:

like Comment 6 to Rule 1.1, which addresses continuing study and education.
The Committee felt that the proposed
comment best encompassed the very
serious issues raised by the task force. At
its meeting on June 14, 2018, Council
approved the proposed comment,
which is now under consideration at the

I have a dream that my four little
children will one day live in a nation where they will not be judged
by the color of their skin but by the
content of their character.

Supreme Court of Virginia.
At future meetings, COLD will continue to study the report of the National
Task Force on Lawyer Well-Being with a
view toward helping lawyers to become
lawyers rather than simply creating
disciplinary records.

be exquisitely mindful and aware of
the fact that words matter. As American
lawyers we are entrusted with, and
bound by, a sacred societal obligation
to inculcate this concept into others.
Words can inspire, console, motivate,
or compel to action. But they can also
denigrate and demoralize. Words are
powerful. Use them wisely.

These words are not a black message
or a white message . . . they are an
American message.
As attorneys, we are wordsmiths, orators, leaders, and role models. We must

Lawyers Helping Lawyers
2018 Fall Conference
Wintergreen Resort

September 14 & 15
Keynote Speaker Justice William C. Mims
Earn CLE credit
Enjoy fellowship and food at Wintergreen Resort at a beautiful time of year!
Agenda and registration available on the Lawyers Helping Lawyers website: www.valhl.org

www.vsb.org
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Legal Aid
by Stephen Dickinson

Legal Aid Work Furthers American Ideals

With all the career options
available to lawyers, it is no surprise
that I am occasionally asked why I
chose to become an attorney representing poor people for free in civil
cases for a nonprofit law firm. The
longer answer involves the variety and
quality of the cases, the independence,
the satisfaction in always helping the
underdog, and the fact that I really like
the other people who are attracted to
legal aid. My short answer, however,
is that I chose this path because it fits
with my personal political beliefs.
These beliefs are not of the left
or right variety, although I certainly
have those. Instead they are beliefs in
American principles and our country’s
positive traditions of freedom and
equality.
As a legal aid attorney, I have seen
the best and worst of our American
systems through the view of the most
vulnerable in our society. I am happy
and proud when these systems work
toward our ideals, but there are many
times when they have certainly fallen
short of the truths that we hold to be
“self-evident.”
An easy example is the promise
of “equal justice for all,” which is as
American as the Fourth of July.
“Establishing Justice” was the
first thing our Founding Fathers listed
to form a more perfect union in the
preamble of the Constitution. Before
ensuring domestic tranquility or
providing for the common defense,
they stated the new nation’s primary
responsibility was to create a system to
ensure justice.
American justice is also invoked
by school children every morning in
the last lines of the pledge of allegiance
when they describe our nation as one
of “liberty and justice for all.”

18
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Despite these constant reminders,
the concept of equal justice under the
law is a far cry from reality in America
today. For Americans who must face
legal problems alone because they
cannot afford the benefit of legal representation, justice is often denied.
As Bobby Kennedy said 54 years
ago, for the poor, “Unasserted, unknown, or unavailable rights are no
rights at all.”
Studies across the country illustrate this by showing that those who
are represented by an attorney are two
to ten times more likely to obtain a
favorable result as opposed to those
who go into court alone. The takeaway
is that a lawyer’s representation is
essential to having meaningful access
to our justice system.
Being a legal aid lawyer or performing real pro bono work helps
us move toward this American ideal.
Despite this, study after study shows
that in Virginia and around the
country our efforts meet less than 20
percent of the need. There is only one
legal aid lawyer for every 7,100 low
income persons in Virginia compared
with one lawyer for every 350 citizens
across the Commonwealth.
I also find it shocking, when
explaining this to friends, how many
wrongly believe that it is their right
to be provided with an attorney when
they cannot afford one. It is a bitter
surprise to learn that in America if a
victim of domestic violence is seeking
a protective order, or a veteran has his
benefits withheld, or an employer fails
to pay wages, or a family faces eviction
from their home; there is no right to
an attorney, unless you can afford one.
Not surprisingly, justice for all
is not the only American ideal that
fails low income people. A free and

fair marketplace, equal opportunities,
protection of civil rights, limited government interference in people’s lives,
and equal protection and application
under law are also applied unfairly. In
many of legal aid’s cases, these principles, and others, are at the heart of the
remedy for our clients.
The Rev. Martin Luther King Jr.
stated that America has a “schizophrenic personality, tragically divided
against herself.” But we are redeemed,
he argued, by an American dream,
which manages “to forever challenge
us; to forever give us a sense of urgency; to forever stand in the midst of the
‘is-ness’ of our terrible injustices; to
remind us of the ‘ought-ness’ of our
noble capacity for justice and love
and brotherhood.” That even when
we stumble, these ideals would bring
“our nation back to those great wells
of democracy which were dug deep by
the founding fathers in their formulation of the Constitution and the
Declaration of Independence.”
It is an important mission to live
up to our American ideals and I believe that we should honor those who
take this mission seriously. I believe
those in our military who fight for the
liberty of strangers are noble. I believe
those first responders who risk much
to help others are heroic. I believe
those who work against poverty and
injustice in America are patriots — because patriotism does not require one
to live in denial, only to live in hope.
And that, I think, is a pretty good reason to come to work every day as well.
To help, please visit: www.vsb.org/site/
pro_bono
Stephen Dickinson is the executive director of Central Virginia Legal Aid Society,
with offices in Richmond, Petersburg, and
Charlottesville.
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Virginia Lawyers: Do You Have
More Business Than You Can Handle?

Then don’t read this. Otherwise, consider joining the Virginia Lawyer Referral Service (VLRS),
particularly if you practice in needed areas of the law and the corresponding localities. See a list and
map online at bit.ly/vlrs18.
The VLRS offers Virginia lawyers a staff of three experienced intake professionals who prescreen callers
and then pass the referrals on to matching attorneys.
At $95 per year, this service is one of the most effective uses
of your advertising budget and allows you to become the first
face of the Virginia State Bar to some of the 12,000 people
who call each year seeking legal help. For more information
on becoming a VLRS lawyer panel member, please see
bit.ly/vlrslawyers or contact Toni Dunson at (804) 775-0591.
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Evolution of DNA as an Accepted Courtroom
Science Has Contributed to a Backlog in
Laboratory Testing
by the Hon. Joseph A. Migliozzi Jr. and Alexander R. McDaniel

Since first introduced in American
crime laboratories in the late 1980s,
deoxyribonucleic acid (“DNA”) profiling has evolved into a reliable and,
at least within the criminal justice
system, an anticipated investigatory
practice in many cases. The Timothy
Spencer case (a.k.a. the Southside
Strangler), which involved a series of
murders in 1987 and 1988, resulted
in a 1994 conviction based on DNA
evidence, thereby starting a nationwide trend in genetic fingerprinting
in serial murder cases.1 With the rapid
evolution of reliable DNA testing to
this day, so too has the need and reliance on such evidence among lawyers
increased exponentially.
Typically, lawyers for either side in a serious
felony case in the mid-1990s would have been
required to request the court to order that
DNA testing be performed by the Virginia
Department (then Division) of Forensic
20
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Science (“the Department”).2 If ordered to
conduct DNA testing, the Department would
then begin a lengthy testing procedure involving a relatively new, yet extremely precise
science. At the time, DNA profiling used the
Restriction Fragment Length Polymorphism
(“RFLP”) method, which essentially involved
releasing the DNA from a sample and cutting
it into fragments of various lengths using a restriction enzyme. These fragments were then
separated by size using gel electrophoresis and
adhered to a membrane. Radioactively labeled
DNA probes targeting up to six specific
genetic loci were then applied sequentially to
the membrane which, when exposed to x-ray
film, produced separate images. These images
collectively comprised the DNA RFLP profile
and allowed for the comparison of the fragment lengths between an evidence sample and
a known individual’s sample. Once the results
of the DNA testing were reported and provided to the court, the lawyers would then at
trial begin the long and tedious performance
of arguing to the judge and jury what DNA
evidence was, why it should be admitted, and
why it should be relied upon as scientifically
precise evidence.
Today, lawyers do not have to make such
a performance because DNA has been accepted as a reliable and, often times, necessary
www.vsb.org
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form of scientific evidence. Additionally, forensic laboratories across the country have incorporated a much more discriminating and
less time-consuming method of DNA profiling. Polymerase Chain Reaction (“PCR”)
testing, incorporated within the Department’s
laboratories in the late 1990s, is a simpler and
more cost-effective method for developing
DNA profiles for laboratory comparisons.
However, as the profiling becomes more efficient and less time-consuming, the work load
has simultaneously increased beyond capacity.
In May of 2018, the average turnaround time
for forensic biology casework exceeded 180
days.3
This article will address why the Virginia
Department of Forensic Science is currently overwhelmed by the orders and requests
for DNA testing throughout the commonwealth and what is involved along the process. The article will also briefly discuss the
Department, give a detailed overview of PCR
testing, and discuss the reasons for the current
turnaround times in DNA testing.
The Department
The Department was created, albeit as a
bureau, by the General Assembly in 1972.4
Over time, the Department has increased
in size, was elevated to a department, and
moved under the Secretary of Public Safety.5
The Department provides forensic services
for over 400 law enforcement agencies,
but remains an independent agency.6 The
Department’s primary duty is “to provide
forensic laboratory services upon request”
in criminal cases.7 The Department is
independent and available to not only law
enforcement and prosecutors, but also to
criminal defendants and their counsel.8 The
Department has testing capabilities in the
following fields: breath alcohol, controlled
substances, digital and multimedia evidence,
firearms and toolmarks, forensic biology,
latent prints and impressions, toxicology,
and trace evidence.9 The Department’s main
office is located in Richmond, and it has four
laboratories in Virginia: Richmond, Manassas,
Norfolk, and Roanoke.10 DNA analysis falls
under the purview of the forensic biology
section. Each laboratory is capable of forensic
biology testing.

The examiner will visually inspect each piece
of evidence, typically with the aid of microscopes and alternate wavelengths of light, for
the existence of biological material to test.
An examiner can encounter many different
pieces of physical evidence including clothing,
bedding, buccal swabs, firearms, vehicles, and
anything else that could contain biological
material or upon which biological material
may have been deposited. This process can
take days or weeks to complete in large or
complex cases. Evidence can also be submitted
to the Department in the form of a Physical
Evidence Recovery Kit (“PERK”) from sexual
assault victims. When an examiner finds suspected biological material, the examiner will
take a small cutting, swabbing, or scraping of
the piece of evidence and place it in a tube.
For high quality samples, the amount
of DNA in approximately 10 to 20 cells is
sufficient to develop a DNA profile using
PCR technology. Once a cutting, swabbing,
or scraping of suspected biological material
is placed into a tube, chemicals are added to
break open the cells and release the DNA.
The resultant liquid containing the cellular
material and DNA is loaded for processing by
a robotic liquid handler. The robotic system is capable of handling up to 96 samples
simultaneously and automates the removal
of the cellular material and purification of
the DNA. The amount of total human (or
upper primate) DNA as well as the amount
of male DNA present in each sample is then
determined. Finally, the robotic system, based
upon the amount of DNA measured to be
present in each sample, is used to optimize
the amount of each sample to be placed into a
new tube along with chemicals that allow the
PCR reaction to occur.

The loci an examiner tests are non-trait predictive areas of
the DNA strand. The Department is statutorily forbidden
to test areas that indicate propensities of an individual for
hereditary diseases or cancer.

How DNA is Tested11
The first step of a forensic biology examination is often its most time-consuming step.

Next, the samples are placed in a thermal
cycler instrument that facilitates the PCR
process resulting in millions of copies of the
specific portions of the DNA of interest.
Once the copies are made, the samples
are run through an instrument that separates

www.vsb.org
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them by size and allows for visualization
using computer software. The resultant data
is an electropherogram, which is a graph that
looks like a series of peaks. This is a graphical
representation of the DNA profile. The peaks
represent the presence of particular DNA
types at each area (“locus”) tested. The height

The largest contributing factor to the Department’s DNA
backlog is a recent change in Virginia law. In 2016, the
General Assembly required that all PERKs received by law
enforcement must be submitted to the Department for
analysis within 60 days with few exceptions.
of a peak correlates to how much of that
particular DNA type is present in the sample.
The examiners test 24 areas (“loci”) along the
DNA strand simultaneously, which is a recent
increase from the previous testing of 16 loci.
Humans share over 99 percent of DNA with
each other, so the examiner tests loci that are
known to show variation between individuals.
The more loci an examiner analyzes, the more
discriminating the profile becomes, meaning the less likely it is that another person’s
DNA profile will match. The loci an examiner tests are non-trait predictive areas of the
DNA strand. The Department is statutorily
forbidden to test areas that indicate propensities of an individual for hereditary diseases
or cancer. Once the examiner has developed
a DNA profile from an evidence sample, the
examiner can compare it to a DNA profile
developed from a known individual’s sample
to determine if the known individual could
or could not have contributed the DNA in the
evidence sample.
The results of the testing are reported
using specific terminology. If the evidence
DNA profile is different from the DNA profile
developed from the known individual’s
sample, and the known individual could not,
therefore, have contributed the DNA in the
evidence, the examiner will report that the
known individual is eliminated as a contributor. If the evidence DNA profile and the DNA
profile developed from the known individual’s
sample match, or are the same, the examiner
will report that the known individual cannot
be eliminated as a contributor. For cases in
which the reported conclusion is non-elimination, the examiner will then calculate the
22
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probability of randomly selecting an unrelated individual whose DNA profile would
match the evidence profile, which is a statistic
that provides information as to how rare or
common the evidence profile is. Because the
examiner tests 24 loci, this probability can be
as rare as one in greater than the global population. Finally, an examiner may report that
the DNA profile developed from the evidence
is of no value or that insufficient information
exists to draw a conclusion regarding the
known individual as a contributor. This can
occur when there is not enough DNA present
to develop a useful profile, there is DNA from
too many sources mixed together, or what
information is developed is too limited to
determine if the known individual could or
could not have contributed.
The final step an examiner takes is to
upload the DNA profile into the Combined
DNA Index System (“CODIS”). The profile is
searched through the database to see whether
the same profile is associated with another
sample taken and entered by Virginia or other
jurisdictions. If there is a match between the
sample and an existing entry in CODIS, that
is called a hit. The examiners will continually
check their samples in CODIS for a hit and
will report the hit to the submitting agency.
In addition to the typical PCR testing
described above, examiners can use two other
types of PCR tests: mitochondrial DNA testing or Y-STR testing. Examiners can test the
mitochondria of the cell. The mitochondria
are the part of the cell responsible for providing energy to the cell. Because mitochondria are inherited only from the mother, the
mitochondrial DNA profiles of all individuals
in the same maternal line will be the same.
This testing method is common for testing
the DNA of unidentified remains.
Examiners test the male Y-chromosome
with Y-STR testing. This type of testing is
common in rape and assault cases. This testing is also conducted using PCR technology,
but all loci tested are on the Y-chromosome.
Therefore, any female DNA in the sample
is not targeted and the profile developed
is only that of any male(s) present. The
Y-chromosome testing is not as discriminating as the typical PCR testing used by the
Department because all males in the same
paternal line will inherit the Y-chromosome
in its entirety and therefore share the same
Y-chromosome DNA profile. The rarity of
a Y-chromosome DNA profile is typically
www.vsb.org
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around one in one thousand, rather than one in greater than
the global population.
Sometimes a piece of evidence submitted to the
Department must be tested through multiple disciplines.
When that is the case, the forensic biologist will test for DNA
first and the latent prints examiner will test for fingerprints on
a different area of the piece of evidence.
Reasons for the Delay
The largest contributing factor to the Department’s DNA
backlog is a recent change in Virginia law. In 2016, the General
Assembly required that all PERKs received by law enforcement
must be submitted to the Department for analysis within 60
days with few exceptions.12 The law increased the number of
PERKs submitted to the Department, such that as of January
2018, the increase in submissions accounted for a 25 percent
increase over three years.13
In addition, the Department was provided six additional
DNA examiners by the new legislation.14 It takes one year to
train a new examiner fresh from college and about six months
to train an examiner previously qualified by another laboratory
system. The new examiners are trained by the current examiners, taking them away from their own testing responsibilities.15
Using grant funds obtained in collaboration with the Office of
the Attorney General, DFS has outsourced the testing of PERKs
collected prior to the comprehensive PERK legislation being
effective. As part of the grant, DFS examiners review the data
from the private laboratory, upload eligible profiles into the
Data Bank for searching, and report any subsequent hits. DFS
examiners will also conduct any subsequent analyses in these
cases when direct comparisons are required. All examiners
also undergo training to examine the increased analysis of the
twenty-four loci on the DNA strand. Because the examiners

Joseph A. Migliozzi Jr. was appointed to the Norfolk Circuit Court bench
in 2014 after serving as a judge of the Norfolk General District Court since
2009. Beginning in 2002, he served as the southeastern district’s capital
defender, representing people charged in death-penalty-eligible cases.

Alex McDaniel graduated from the University of Richmond, T.C. Williams
School of Law, in 2017. Following graduation, he clerked for Judge John R.
Doyle III and Judge Joseph A. Migliozzi Jr. of the Norfolk Circuit Court.
After his clerkship, he will be working as an associate for Bennett & Sharp,
PLLC in Virginia Beach.
www.vsb.org

are analyzing more loci, the analysis and statistical calculations
take longer.16
Another factor that impacts an examiner’s turnaround
time is a defendant’s Confrontation Clause rights. The United
States Supreme Court in Melendez-Diaz held that the testing
by a forensic examiner is testimonial under the Confrontation
Clause and that a criminal defendant has a right to cross examine the forensic examiner.17 The Court in Bullcoming held that
a criminal defendant’s Confrontation Clause rights required
the actual examiner to testify rather than a surrogate examiner.18 What this means for the Department is that examiners are
often interrupted from their forensic examinations to travel to
court to testify or to meet with attorneys to discuss their testimony. Particularly in the western part of the commonwealth,
an examiner may take an entire day to travel to court, testify,
and return.
Although the backlog is significant, the Department
anticipates that the increased turnaround time will decrease
in the coming months as new examiners are trained and begin
performing case work.
Conclusion
Judges and practicing attorneys must be aware of the backlog
for DNA analysis so they can schedule future court appearances accordingly. Although the Department is taking steps to
reduce the backlog, it will take some time for those efforts to
come to fruition. One practice that would aid the Department
is to send requests for DNA testing as early as possible. If an
item has been tested by one forensic section (latent prints or
firearms, for example), it is unlikely that piece of evidence will
give reliable DNA evidence as some testing methods do not
require the sterile environment that DNA testing requires. In
addition, the Department is offering a class for attorneys at
each of their laboratories in the fall of 2018. This class is geared
to help attorneys and judges learn more about the procedures
and methods behind DNA testing.19 The judicial system will
operate much more effectively in the administration of justice
when attorneys and judges understand both DNA testing
methods and procedures and what is contributing to the current backlog of casework.
Endnotes:
1	
See generally Spencer v. Commonwealth, 238 Va. 563, 385 S.E.2d 850
(1989) (affirming the trial court’s rulings regarding the admissibility
of DNA evidence).
2	The Authors would like to thank the Department for giving the
Authors a tour of the Richmond laboratory and their competent
answers to many questions.
3	
Average Case Turnaround Times, Va. Dep’t Forensic Sci., http://
www.dfs.virginia.gov/about-dfs/current-turnaround-times/, (last
visited June __, 2018).
4	
About DFS, Va. Dep’t Forensic Sci., http://www.dfs.virginia.gov/
about-dfs/, (last visited June __, 2018).
5
Id.
6
Id.
7
Va. Code Ann. § 9.1-1101(A) (Repl. Vol. 2012).
8
Id. §§ 9.1-1101, -1104.
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A Case for Remembrance – Reflections on 100
Years of Workers’ Compensation
by Commissioner R. Ferrell Newman

“But for injuries resulting from such inhumanity and such folly the courts can furnish no relief…”

A young miner at his post in 1908. Courtesy Library of Congress.

Drawn by the prospect of depend-

Abandoned decades before Robinson’s
employment, the shafts had become pro-

gressively occluded, the consequence of
cave-ins and the accumulation of rain water.
Dininny was intent on reviving the mine and
so employed Robinson and others to clear
the shafts, a process requiring the pumping
out of stagnant water and, by means of rope
and bucket, removal of dirt, stone and fallen
timbers. By such primitive means, Robinson
and his co-workers succeeded in clearing the
entirety of the northern shaft, affording access
to its base and the tunnel connecting to its
southern twin.
With attention directed to the remaining shaft, Robinson’s supervisor issued his
directions as to the manner in which the shaft
was to be cleared. The workers were instructed to descend the northern shaft, traverse
the tunnel and begin clearing the southern
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able income, Charles Holt Robinson
departed the family farm to work as
a miner in Virginia’s coal industry.
With only a few months of experience
under his belt, Robinson secured employment with mine owner, Ferral C.
Dininny. The Dininny mine consisted
of parallel shafts connected at their
respective bases by a tunnel, some 415
feet underground.
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shaft at its base, progressing upward toward
ground level. Perhaps the supervisor’s plan
presumed that by working from the bottom,
gravity would assist in dislodging the inherently unstable obstructions which could then
be carted through the connecting tunnel and
removed through the cleared northern shaft.
If such was his intent, then the supervisor was
correct in part.
On September 25, 1895, Robinson found
himself deep underground, digging away at
the foundation of accumulated dirt, stone and
rotten timber. Predictably, his efforts triggered
the collapse of the obstructions, a cave-in of
such magnitude that it took weeks to recover
his body. Robinson was nineteen years old the
day he died.
The wrongful death case of Robinson’s
Administrator v. Dininny made its way to
the Supreme Court of Virginia in 1898.1
Because the Virginia Workers’ Compensation
Act would not be voted into law for another
twenty years, the sole means of recourse for
Robinson’s destitute parents was to attempt
recovery through common law tort. A
Chesterfield County jury, no doubt moved
by the tragedy, returned a verdict of $4,000, a
substantial sum for that day. However, common law defenses of contributory negligence
and assumption of the risk were insurmountable hurdles to entry of judgment and
presented the trial judge with no option. He
set aside the verdict.
On appeal, the Supreme Court was
perplexed by the instructions issued by
Robinson’s supervisor and questioned why
someone familiar with the business of mining
would assume such a cavalier attitude toward
the obvious danger. However, in affirming the trial court, the Supreme Court was
constrained to assume that Robinson, though
young and inexperienced, knew “the practical effects of the law of gravitation, and that
when a mass of earth, stone, or other material
is undermined by removing its foundation it
is liable to fall.”2
With stark clarity, the case of Robinson’s
Adm’r v. Dininny, illustrates the round peg –
square hole inequity of applying traditional
tort rules to the relationship of master and
servant. Before the Workers’ Compensation
Act, when a servant entered the service of the
master, the servant “assume[d] all risks from
causes which are known to him, or which
should be readily discernible by a person of
his age and capacity in the exercise of ordinary care.”3

In Robinson’s day, employees injured on
the job relied upon their employer’s common law duty to provide a safe work place.
Common law tort rules, however, rarely fit
neatly into the relationship of master and servant. When injured in their master’s service,
liability rested upon proof of the employer’s
negligence. Even where negligence could be
proven, counterbalancing affirmative defenses
of assumption of the risk, contributory negligence, and the fellow servant doctrine4 often
barred recovery. Then, as now, workers were
familiar with their workplace and the risks
presented by the nature of their employment.
Such knowledge played naturally into affirmative defenses when known danger translated
into injury or death.

www.vsb.org
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100 Years of Workers’ Compensation
Except for a fortunate few, the decision to
enter the workforce is not entirely voluntarily
but motivated by need for a livelihood. With
the employment contract comes the employee’s duty of loyalty to the employer.5 In
exchange for wages, employees perform the
services to which they are directed. That some
such services are by their nature inconsistent
with the conduct of the common law’s reasonably prudent person is manifest. This was
true for Robinson, whose faithful fidelity to
his supervisor’s instructions afforded immunity to his employer for setting him to the task
that killed him. Not deaf to the irony and human tragedy, the Court wrote, “It is difficult
to understand why any employer would be so
inhuman as to have his work done in that way

The relationship between employers and employees is
symbiotic, but parties do not enter the workplace as
equals or necessarily share the same interests and needs.
when there was a safer and better way to do
it, or why any servant would be guilty of such
folly as to work in a place where the danger of
being injured was so obvious and so great.”6
The Virginia Workers’ Compensation
Act’s enactment in 19187 represented an
acknowledgement that the workplace was
worthy of special treatment and needed to be
unmoored from the restraints of the common
law. The relationship between employers and
employees is symbiotic, but parties do not enVol. 67 | August 2018 | VIRGINIA LAWYER
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ter the workplace as equals or necessarily share
the same interests and needs. The Act represented an attempt to address those sometimes
competing interests and needs. Employers
were granting immunity from vexing lawsuits
and the vagaries of the jury system. Liberated
from the duty to prove, or overcome allegations of negligence, those injured in their
master’s service could receive timely medical
treatment and wage loss benefits.

Legislation is no cure for folly but is, perhaps, better suited
for injecting some degree of humanity into a system heretofore “frustrated by the inexorable rules of the common law.”
In the years following the enactment of
the Workers’ Compensation Act, the Supreme
Court of Virginia began to wrestle with
concepts entirely novel to the common law.
Different circumstances resulting in injury
created questions of what constituted an
accident, what risks were incidental to the
employment and what it meant to be in the
course of the employment.8 Very quickly
workers’ compensation fully assimilated into
our legal system and our culture. Addressing
its impact in 1927, the Supreme Court wrote,
“It is to be borne in mind that the compensation act is a statute apart to itself, providing
compensation for the beneficiaries thereunder
upon the terms prescribed, and changing
many rules of the common law. It abolishes
the doctrine of fellow-servants, contributory
negligence, assumption of risk. It is in the
light of such changes, and other ameliorations
of the hardships of the common law that we
are to ascertain the legislative intent from the
language used in section 14.”9 Less than thirty
years after its enactment, the Court employed
lofty language to characterize the Act as “one
of the most important branches of law” as
“essential to industry as it is to labor.”10
The Workers’ Compensation Act has
entered its centennial year. Exclusive jurisdiction over claims is seated with the Workers’
Compensation Commission which at any
one time oversees in excess of 100,000 awards
of benefits afforded under the Act. In 2017
alone, 58,094 major workplace injuries were
reported. Awards were entered in 26,655
cases by agreement of the parties. Over 4,000
opinions were issued following evidentiary
26
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hearings held across the commonwealth before twenty-four deputy commissioners. The
Commission has its own mediation staff that
assisted in the amicable resolution of cases,
resolving a variety of disputes and contributing to the over $297,000,000 paid in settlements for injuries sustained in the workplace.
And what impact has this legislation had
on the inhumanity and folly that perplexed
the Robinson Court? Legislation is no cure for
folly but is, perhaps, better suited for injecting some degree of humanity into a system
heretofore “frustrated by the inexorable rules
of the common law.”11 The Act’s passage may
be viewed as a fragment of a larger evolution
of law and culture in the direction of humanity’s more noble attributes. We no longer
have debtor’s prisons, work houses, and
forced child labor. Within the context of these
changes, we may view the passage of the Act.
“Upon its effectiveness depends the potential
welfare of a large number of employees and
their families.”12
Every injury is sustained for a reason,
whether it be human folly or the misfortune
of being in the wrong place at the wrong time.
Lost to the world of common law tort are the
innumerable injuries resulting not from negligence, but from the inherent incompatibility
between aging human bodies and physical
labor. With the enactment of the Workers’
Compensation Act, injured workers were unfettered by the burden of proving an employer’s negligence, immunized from common law
defenses, and freed to receive necessary wage
replacement benefits and medical treatment
important to both the injured and to the
businesses that rely upon a healthy workforce
to function. A consequence of the Act is that
employers and employees share a common
interest in the safety and welfare of the workforce by providing relief even in those cases
resulting from the inhumanity and folly that
perplexed the Robinson Court.
Had the Act been in effect in Robinson’s
day, it may not have saved him from the folly
of his supervisor’s instructions. What modest
income the Act might have afforded his parents would have been small consolation for
the loss of a child. Equally true is that humanitarian ideals can be lost when parties advance
competing interests through the dehumanizing crucible of litigation, a reality whether
they find themselves in the common law
courts or before the Workers’ Compensation
Commission. There will always remain some
www.vsb.org
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number of injured workers who might have fared better
through the tort system, and others, no less injured, whose
injuries fall outside the Act’s guidelines. But if we are left with
much to lament, there is no less reason to celebrate. Every day,
the workers’ compensation system represents a safety net that
has been instrumental in creating a communal consciousness
about safety and welfare, and the value of providing relief to
those injured in their employer’s service.
Endnotes:
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96 Va. 41, 30 S.E. 442 (1892).
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3	Id. at 42, 30 S.E. at 442 (citing McDonald v. Norfolk & W. R. Co.,
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Shearman & Redfield on Neg., sec. 185 (5th ed.)).
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worker by a fellow servant.
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Dep’t Forensic Sci., http://www.dfs.virginia.gov/documentation-publications/manuals/, (last visited June __, 2018).
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See, e.g., Dreyfus & Co. v. Meade, 142 Va. 567, 129 S.E. 336 (1925)
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errand and not in his employer’s service); Kent v. Virginia-Carolina
Chem. Co., 143 Va. 62, 129 S.E. 330 (1925) (employee struck by train
and killed walking home from work was not in the course of his employment); Crews v. Moseley Bros., 148 Va. 125, 138 S.E. 494 (1927) (a
physical collapse followed by death eight days later from “apoplexy”
did not qualify as an “accident” as defined under the Act); Hoffer
Bros. v. Smith, 148 Va. 220, 128 S.E. 474 (1927) (considering whether
a person who sustained an eye injury while unloading a truck was a
casual employee of the employer furniture company); Maryland Cas.
Co. v. Robinson, 149 Va. 307, 141 S.E. 225 (1928) (employee suffered
a hernia but was unaware of the injury until three months later, was
excused from giving timely notice because notice was provided as
soon as practicable, and the employer was not prejudiced); Baker
v. Nussman, 152 Va. 293, 147 S.E. 246 (1929) (the deceased was not
under sufficient control of the imputed employer and so was a subcontractor, and his widow was not entitled to workers’ compensation
benefits); Lynchburg Steam Bakery v. Garrett, 161 Va. 517, 171 S.E.
493 (1933) (employer’s foreman knew an employee’s son was on the
premises with a “gravel shooter” and failed to eject the child; when
another employee was shot in the eye, the injury was considered a
hazard of the employment).
9	
King v. Empire Collieries Co., 148 Va. 585, 139 S.E. 478 (1927).
10	
Feitig v. Chalkley, 185 Va. 96, 98, 38 S.E.2d 73, 73 (1946).
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A. Wilson & Co. v. Mathews, 170 Va. 164, 167, 195 S.E. 490, 491
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Access to Legal Services department at (804) 775-0522.
To start the application process toward emeritus status, call the
membership department at (804) 775-0530.
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Have I Been Practicing Law Longer Than
You’ve Been Alive?
by Tommy P. Baer

I sometimes feel like I have been
practicing law since before the Crimean
War. I especially feel that way when I see
a new crop of attorneys. The operative
word is “practicing,” which I have been
doing for more than 55 years. I still
enjoy it, although I have now limited my
practice primarily to immigration law,
which could not be more frustrating,
and yet at the same time so rewarding.
Those years have evaporated in a
flash – from law clerk to U.S. District
Judge Oren Lewis, to Assistant U.S.
Attorney in the Richmond Division
appointed by then-Attorney General
Robert Kennedy, to private practice. I
hope I have contributed in some small
way to strengthening the fabric of
society, for without the law society fails.
So, perhaps presumptuously, and with
a bit of chutzpah, I share here a few
things I have observed having worked in
this wonderful profession for over five
decades.
Attorneys. We are not in the
retail business and we don’t sell shirts.
We provide a service to clients, not
customers, and we do it for a fee. That
fee demands of us that we listen, absorb
the client’s legal issue, determine the
validity of the cause, recommend a
course of action, and insure the client
leaves the office confident that the legal
problem has been taken seriously. It
doesn’t end there. We continue until the
matter is resolved, and while doing so
we are bound by a set of rules, opinions,
and ethics which govern our profession
and that are a mere codification of
common sense and morality, or as
Blackstone wrote, “the embodiment of
the moral sentiment of the people.”
Whether we are prosecutors,
exercising appropriate restraint and
prosecutorial discretion, or attorneys
litigating on behalf of clients, or
attorneys preparing agreements or
otherwise representing clients, the legal
28

system depends on our dedication and
skills, but also on our humanity.
Judges. What a difference a black
robe makes! A judge is a lawyer who
goes from being a mere mortal to a
figure of universal reverence. This
system of transformation and elevation
is one that we attorneys accept and
respect. It changes how we address that
person in or out of the courtroom, and
it should. We expect a judge’s rulings
(sometimes incorrectly) to always be
correct. Yet we (always correctly) show
our respect, because it is the court
and legal system we respect. There is
always appeal. I have had the honor of
appearing before remarkable judges who
have amazed me with their legal acumen
and judicial temperament. And, as
when I first began practicing, our courts
remain the final barrier to injustice,
intolerance and ultimately tyranny.
Civility. It is indisputable and
regrettable that civility among and
between lawyers has lessened. I see it
in the courtroom, in negotiations, and
in written communications. I hope it
changes. Whether the cause is the lack of
mentoring, or general societal shifts we
experience today, we cannot allow this
to impact our legal profession. Even in
our zealous representation of clients, we
must not allow ourselves to be caught
up in personal dialogue unrelated to the
client’s case. Granted, it is sometimes
difficult to remain emotionally
dispassionate, and yet passionate on
behalf of the client’s cause. But that
is the duty we owe our client and our
profession.
Community. Attorneys have
an obligation to give back to the
community for several reasons: we
have benefited from it; we are uniquely
equipped by training and skill to
contribute in a myriad of ways; and it is
the right thing to do. I was taught civic
responsibility at an early age and have,
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sometimes with great difficulty, but
always with satisfaction, tried to balance
my broader community activities with
the practice of law.
Integrity. This was not left last
because it is the least important. It
is the most important, for without it
one succeeds at nothing. Honesty and
candor are the ingredients. Together
they constitute the DNA of character.
There are no circumstances which
justify compromising one’s integrity.
It is perhaps the most important
possession we own.
So again, what have I learned? I
have learned that I have more to learn.
Therefore, I’ll keep practicing.

Tommy Baer, a Richmond area attorney,
is a former Assistant U.S. Attorney
(E.D. Virginia), former president of
the Henrico County Bar Association,
a founder of the Richmond Criminal
Bar Association and he currently serves
as Commissioner in Chancery of the
Henrico County Circuit Court. Mr.
Baer’s civic and community activities
are extensive at the local, national and
international level, among them former
International President of B’nai B’rith
and several gubernatorial appointments.
He has been the recipient of numerous
honors and distinctions, including the
VSB’s Tradition of Excellence award and
the Richmond Bar’s Hill-Tucker award.
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The Outlook for 2018–2019
by Luis A. Perez, Diversity Conference Chair

As someone born on a small island in the Caribbean (Puerto
Rico) and raised in a predominantly Hispanic culture, I am honored to have the privilege to serve as chair of the Virginia State
Bar Diversity Conference for fiscal year 2018–2019. Since its
inception in 2010, the Diversity Conference has gone a long way
toward accomplishing its mission of promoting, encouraging,
and facilitating diversity and inclusion in the practice of law and
the judiciary — thanks to the strong leadership and determination of great leaders that now I have the challenge to follow.
We still have a long way to go and many challenges and
roadblocks to overcome in order to expand our mission. One of
our main priorities for the upcoming year will be to increase our
membership and increase awareness of the Diversity Conference
initiatives and programs. To this end, I would like to remind all
Virginia State Bar members that Diversity Conference membership is free and all you need to do to join is to fill out the
membership application found on our website at www.vsb.org/
site/conferences/diversity. As a member, you will be informed
of all our committee work and activities and have access to our
newsletter, Invictus, which provides information and updates on
all our projects and events.
Another major goal for this year will be to increase the
volunteer involvement and active participation of all our
members in the planning, organization, and implementation of
our programs and initiatives. You do not need to be a lawyer or
a member of the board of governors in order to volunteer and
help us advance our goals and mission. Anyone can join and
be a member of any of our committees who are responsible for
planning, organizing and putting together our programs and
initiatives.
Some of our committees include:
The Annual Meeting/CLE Committee, this committee puts
together the annual meeting showcase CLE programming and
the Fore Diversity Golf Tournament. We are already looking for
new input and ideas for the showcase CLE for next year’s annual
meeting and for a social networking gathering in order to promote our conference and increase our membership;
The Pipeline & Community Projects Committee, this committee helps promote, among others, the Hill/Tucker Pre-Law
Institute and the Rule of Law Student Day at the Capitol. These
initiatives target minority and economically disadvantaged high
school students who have demonstrated an interest in pursuing
a legal career and provide them with a unique educational experience about the legal profession. This year the institute occurred
July 8–13, 2018;
The Law Students Committee, this committee works in
coordination with Virginia law schools to put together our
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Mentor/Mentee Initiative. Through this initiative, the Diversity
Conference sponsors two law students from each law school to
attend the VSB Annual Meeting and participate in all the events
along with a Diversity Conference mentor;
The Membership Committee, this committee organizes different events and activities in order to promote the Diversity
Conference work, increase our membership, and provide
networking opportunities among our members. We need the
support of our members and welcome everyone’s ideas and willingness to help in order to promote our goals and expand our
mission. If you are interested in joining any of our committees
or volunteering for any of our events and becoming part of our
team, please feel free to contact me at abogadolp@gmail.com or
visit our website at www.vsb.org/site/conferences/diversity.
Finally, a major goal for this year will be starting a statewide
dialogue about the value of diversity and inclusion, and how it
benefits the practice of law, the administration of justice, and the
community. This year we are starting a yearly forum on diversity
and the law. The first annual Forum on Diversity in the Legal
Profession will take place November 9, 2018, at the University of
Richmond School of Law. We are putting together an exciting
and entertaining program where we will highlight issues such as
understanding diversity and how it is impacting the practice of
law within the Commonwealth of Virginia, what is implicit bias
and how it affects the decision-making process, best business
practices, and how diversity and inclusion can be a business asset. The program is free for all our members. It will be followed
with a networking reception and we are seeking approval for
four to five hours of CLE credits. Please mark your calendars as
we hope to see you there. For more information, please visit our
website at www.vsb.org/site/conferences/diversity and do not
forget to fill out the membership application if you are not still
a member.

Luis A. Perez’s litigation practice is focused in domestic relations, juvenile,
criminal and traffic law. In addition to his work with the Diversity
Conference, he is also the president-elect of the Fairfax Bar Association,
a member of the Board of Governors of the VSB Conference of Local
and Specialty Bar Associations, and on the Board of Directors for Legal
Services Corporation of Virginia. He is a past-president of the Hispanic Bar
Association of Virginia and the Fairfax Law Foundation. His awards include
the James Keith Public Service Award, the Chief Justice Harry L. Carrico Pro
Bono Award, and the Leader in the Law Award by Virginia Lawyers Weekly.
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The VSB and Diversity —
Getting Our Paragraphs Right
by the Hon. Manuel A. Capsalis and Joseph A. Condo, Esq.

Law student mentees, sponsored by the Diversity Conference, pose with their mentors during the 2017 VSB Annual Meeting.

President Barack Obama once said,
“At the end of the day, we’re part of a
long-running story. We just try to get
our paragraph right.”
The endeavor of achieving greater diversity
in the legal profession and the judiciary in
Virginia is a long-running story. A significant
moment in the story occurred in 2000. That
year, as Joe Condo was preparing to begin his
term as president of the Virginia State Bar,
two items came to his attention that convinced him what it would take for him to “get
his paragraph right” in the story. First, in a
nation in which minorities were approaching
becoming a majority of the population, the
legal profession was ninety-two percent white.
Second, there was a significant disparity in the
passage rate of Virginia’s bar exam between
white and minority applicants.
To write the first words of the paragraph, but not knowing how it might end, Joe
convened a day-long conference of minority
judges and bar leaders to frame the challenge
and talk about ways to address it.
One tangible result of the conference was
the creation of a non-profit corporation called
Millennium Diversity Initiative (“MDI”), with
30
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volunteers doing the necessary drafting, and
a Richmond lawyer named Nina Olsen (now
the United States Taxpayer Advocate) shepherding the corporation through the process
of obtaining a 501(c)(3) designation from the
I.R.S. MDI would come to be a vehicle for receiving grants and contributions and applying
those funds to diversity projects.
Another result of the conference was the
next paragraph of the diversity story, this one
written by the always-energetic and innovative Young Lawyers Conference (YLC) of the
Virginia State Bar. In 2001, under the leadership of now-State Senator Jennifer McClellan,
the YLC conceived and organized the Oliver
Hill/Samuel Tucker Pre-Law Institute. Held
at the University of Richmond every summer,
the institute is a week-long program that
gives minority high-school students who are
considering a legal career a grounding in law
and trial procedure. In addition to receiving
an education in legal fundamentals from
the faculty of volunteer lawyers and judges,
the students go on day trips to the Virginia
Supreme Court and the Fourth Circuit Court
of Appeals where they are often welcomed by
Justice Cleo Powell and Judge Roger Gregory,
respectively, and end their week with a mock
trial. The Oliver Hill/Samuel Tucker Pre-Law
www.vsb.org

GETTING OUR PARAGRAPHS RIGHT

Institute has had a singular role in promoting
diversity in Virginia’s legal profession: some
500 young people have participated in the
Institute in its 17-year existence, with some
returning to serve as mentors to the next
generation of participants!1
Diversity and inclusion gained renewed
focus in 2008 as Manny Capsalis prepared
for his term as Virginia State Bar president.
This focus was premised on two major issues
needing to be confronted. The first was the
rapidly changing demographics of the commonwealth. The second was the persistent
underrepresentation of minorities and women in the profession and the judiciary, which
threatened the legal system’s ability to be fully
responsive to the legal needs of our changing
society.
At the commencement of his term,
Manny created a diversity task force to address these issues. The task force was comprised of attorneys, judges and lay members,
and was given wide mandate to debate,
consider, and propose whether and how to
promote diversity within the profession and
the judiciary, and how best to address the
legal needs of our fellow citizens. Nothing was
pre-ordained as the task force began its work.
Joe Condo was asked to serve as chair of the
task force. Given the enormity of what was
at stake, he proved to be a fitting choice as he
guided the deliberations of the task force to a
set of recommendations eventually adopted
by Bar Council and approved by the Supreme
Court of Virginia.
Two fundamental questions dominated
the task force’s deliberations. The first was
whether the Virginia State Bar was, as the
statewide mandatory bar, the appropriate
professional association for any recommended diversity-focused initiative. The second was
whether to define the term “diversity” and, if
so, how?
It was the unanimous conclusion of
the task force that an organizational entity
dedicated to diversity needed to be created
within the mandatory bar. This was the only
way to ensure a permanent institutional
recognition of the importance of diversity.
This entity would not merely be a section or
committee of the Virginia State Bar, but rather the bar’s fourth conference. It would have
representation on Bar Council and the bar’s
Executive Committee, and would stand equal
to the Young Lawyers Conference, the Seniors
Lawyers Conference, and the Conference of
www.vsb.org

Local and Specialty Bar Associations.
The task force then debated at length
whether the term “diversity” should be
defined. Some argued that defining the term
was necessary: the American Bar Association
defined the term; other organizations defined
it. If the task force was to propose the creation
of a fourth conference of the Virginia State
Bar, as the argument went, the very thing
necessitating the conference needed to be
defined. Others (including the co-authors of
this article) argued that the term “diversity”
was an organic term that had greatly evolved
over time and would continue to evolve. What
was considered diversity twenty, ten or even
five years ago was now outdated; what may
be considered diversity in the next five, ten
or twenty years was unknown. Attempting to
define the term, these members maintained,
would result in excluding whatever did not
come within the language of the definition.
This would be directly contradictory to the
very concept of diversity.
The task force’s decision was to leave the
term without a stated definition, a majority
concluding that the purpose of the conference
would best be understood by its mission and
goals, and the concept of diversity as promoted by the conference would evolve as society
dictated. With the advantage of ten years of
hindsight, this decision has been shown to
be the right one, the absence of a restrictive
definition having enabled the conference to
be appropriately responsive to our changing
society.

The Oliver Hill/Samuel Tucker Pre-Law Institute has had
a singular role in promoting diversity in Virginia’s legal
profession: some 500 young people have participated in
the Institute in its 17-year existence
In June 2009, after a spirited debate,
Bar Council voted to create the Diversity
Conference. The Supreme Court of Virginia
not only approved creation of the conference
but also, on the recommendation of the task
force and adoption by Bar Council, amended
the enumerated powers of Bar Council to
specifically include the obligation to promote
VSB and Diversity continued on page 44
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Diversity Equals Patriotism – From Brown v.
Board of Education1 to Obergefell v. Hodges 2
by the Hon. D. Eugene Cheek and Eva N. Juncker with assistance from Rebekah DeHaven

Arguably, the foundation for
the American-specific connection
between diversity and patriotism is
squarely etched into the preamble of
our nation’s most preeminent founding document. The preamble of the
United States Constitution provides
that:
We the People of the United States, in Order
to form a more perfect Union establish Justice,
ensure domestic Tranquility, provide for the
common defence, promote the general Welfare,
and secure the Blessings of Liberty to ourselves
and our Posterity, do ordain and establish the
Constitution for the United States of America.3
The architects of our nation and its founding
principles valued and elevated the ideals of
perpetual justice, domestic tranquility, and
the advancement of the general welfare and
defense of our country. Implicated in that
dream are the concepts of diversity and patriotism. Patriotism is the ultimate engine that
32
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supports the needed loyalty and support system for our nation’s defense. Further, diversity
is the interactive core of our nation’s people
— a people that must be unified for strength
in domestic tranquility and defense. Diversity
and patriotism are evolutionary concepts —
ideals more abstract than concrete in nature.
For that reason, diversity and patriotism are
more difficult to define, outline, or list. This
article reviews our nation’s critical stages of
growth and our nation’s Supreme Court’s
struggles with the challenging concept of
diversity, explores and discusses the evolving
and equally important concept of patriotism,
and concludes with a discussion of how those
two concepts are uniquely important to one
another.
DIVERSITY
Historically, many Americans have struggled to embrace diversity, understand the
importance of inclusivity, and accept each
other’s differences. As a result, Americans
too often remain divided and focus more on
each other’s differences than on the key fact
that makes us similar — the fact that despite
all of our differences we are all Americans.
www.vsb.org

DIVERSITY EQUALS PATRIOTISM

Hence, the willingness of Americans to embrace diversity has been a very slow process.
Today, the status quo is moving toward the
implementation of diversity. Accordingly, the
government and many private institutions are
working to increase their efforts to embrace
diversity. More importantly, the United States
Supreme Court uses the U.S. Constitution as
guidance to protect the individual rights of all
Americans.
The value of diversity has been tested
time and time again in America’s courts
and within its communities. Specifically, the
U.S. Supreme Court has acknowledged and
implemented diversity regarding beliefs, sex,
religion, race, national origin, age, ability, and
sexual orientation. In Texas v. Johnson,4 the
Supreme Court ruled that burning the United
States flag was protected expression under the
First Amendment of the U.S. Constitution.
Although that holding may seem controversial
and unpatriotic, the Supreme Court recognized and supported differences in beliefs.
The U.S. Supreme Court has further
ruled on two controversial diversity issues:
America’s issues regarding race and sexual orientation. In 1896, the United States
Supreme Court ruled in Plessy v. Ferguson5
that separate could be equal, and in doing so
legitimized Jim Crow laws. Almost sixty years
later, in 1954, the Court overturned Plessy in
Brown v. Board of Education6, drawing on the
Fourteenth Amendment’s Equal Protection
Clause to find that separation was “inherently
unequal.” In doing so, the Court initiated a
major dismantling of majority rule laws that
were discriminatory. A decade later, in 1967,
the U.S. Supreme Court ruled in Loving v.
Virginia7 that laws barring interracial marriages violated both the Due Process and
Equal Protection clauses of our Constitution.
In the mid 1990s, Colorado’s state
constitution was amended to prohibit any
judicial, legislative, or executive action aimed
to protect people from discrimination based
on their “homosexual, lesbian, or bisexual orientation, conduct, practices or relationships.”8
Again, the U.S. Supreme Court rejected this
codified discrimination. Justice Kennedy concluded “[i]f the constitutional conception of
‘equal protection of the laws’ means anything,
it must at the very least mean that a bare
desire to harm a politically unpopular group
cannot constitute a legitimate governmental
interest.”9 We cannot protect diversity for
some, but not others, because doing so leaves
www.vsb.org

us all vulnerable and dilutes the meaning of
any forward progress.10 Subsequently, the
Court addressed unequal treatment of LGBT
Americans in Obergefell v. Hodges, and held
that the Constitution’s Fifth and Fourteenth
Amendments preclude laws limiting marriage
to only heterosexual couples.
Most recently, in Masterpiece Cake Shop
vs. Colorado Civil Rights Commission, the
Supreme Court has called upon the public
to accept religious diversity and as Justice
Kennedy wrote, “[t]the outcome of cases like
this in other circumstances must await further
elaboration in the courts, all in the context
of recognizing that these disputes must be
resolved with tolerance, without undue
disrespect to sincere religious beliefs, and
without subjecting gay persons to indignities
when they seek goods and services in an open
market.”11
Over the last 64 years, the U.S. Supreme
Court has interpreted our foundational
constitutional principles to require that we
embrace diversity. Americans also repeatedly
embrace and reinforce those principles of
diversity through patriotic instructions such
as in our Pledge of Allegiance which states
that we are one nation “indivisible, with
liberty and justice for all.” Whether one sees
America’s diversity efforts as happening too
quickly, or as being far too slow, embracing
our pledge of allegiance can provide perspective. When we focus on our pledge, and focus
on being “one nation, indivisible,” the need
to support unity in our great nation becomes
apparent.

As the authors of this article discussed patriotism in
America, we distilled five general archetypes of patriotism:
the forced patriot, the shunned patriot, the enthusiastic
patriot, the false patriot, and the reluctant patriot.
PATRIOTISM
Since the Civil War, the ideal of American
patriotism has been a complex issue. As the
authors of this article discussed patriotism
in America, we distilled five general archetypes of patriotism: the forced patriot, the
shunned patriot, the enthusiastic patriot, the
false patriot, and the reluctant patriot. The
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forced patriot feels uncomfortable with overt
displays of patriotism and with being coerced
into participating in same. The shunned
patriot loves the United States but does not
want to flaunt their love of America, perhaps
afraid that doing so will imply agreement with
certain ideologies or policies. The enthusiastic
patriot incorporates their patriotism in their
everyday communication and actions, touting
their love of America at every opportunity.
The false patriot swears an oath to uphold the
laws of this great nation and then fails to do
so. The reluctant patriot feels that America
has not lived up to its promise and is disillusioned with supporting America’s symbols
and pageantry. And yet, they are all patriots;
each and every one of these Americans has
a diverse and deeply held belief about our
nation. Let us focus on that commonality in
an attempt to reach ideal patriotism.
Resolving intolerance toward diversity is
one way to attempt to reach ideal patriotism.
The struggle of our culture to address varying
opinions on how to best show patriotism
starts with people understanding each other.
The U.S. Constitution gives everyone broad
latitude on how to respect and support their
country and how to show dissent. This is an
important component of the fabric of our
country and speaks to our essential diversity. There are traditional ways of displaying
patriotism such as flying the American flag,
voting, supporting our military, celebrating
patriotic holidays, and wearing the colors of
red, white and blue. These actions are not
mandatory but help to cultivate a better sense
of pride in principles central to what America
stands for — justice, liberty, peace, and diversity. Demanding liberty and constitutional
rights while taking liberty and constitutional
rights for granted is an American privilege.
However, celebrating America graciously, with
a genuine sense of gratitude and allegiance,
goes a long way toward making America
stronger.
When we sing the national anthem and
recite the Pledge of Allegiance, we remember
that we are one nation, one Republic, “indivisible, with liberty and justice for all,” and if we
are not living up to that ideal, let our display
of patriotism be our rallying cry to do better
instead of allowing discrimination to lurk
behind our flag.
In many ways, patriotism is like a team
sport. Working together is the only way we
will succeed as a nation. For this reason, those
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who choose to exercise their right to civil
disobedience and protest must be intelligent
in exercising that right, so that they may
smartly welcome allies into the cause and
therefore enhance the diversity and movement’s potential.12 Patriotism is not about
unquestioning loyalty, but about intelligent
and strategic questioning and protest to better
our nation. Fighting oppression with forethought and planning was a gift of civil rights
icons and members of the Virginia State Bar,
Oliver Hill13 and Samuel Tucker,14 who used
their training and vision to carefully plan protests, civil disobedience, and legal challenges
that would move the issue of racial equality
forward, gaining support and allies along the
way. To those who love diversity, they must
also appreciate and protect patriotism, and
to those who love patriotism, they must also
appreciate and respect diversity. In the words
of the esteemed Oliver Hill, “face the dawn
and not the setting sun.”15
To achieve the values and mandates of
the preamble to the Constitution, Americans
must put forth a continuous effort to pursue a
“more perfect union”. To attain a more perfect
union, both diversity and patriotism must be
prioritized. The test of what Americans ought
to be lies in Americans’ commitment to diversity and patriotism, the primary tools that
make America a strong and unified nation.
We, the diverse and patriotic authors of
this article, encourage you to celebrate the
diversity of America and to be patriotic in
that process, for in doing both, we continue
to build one great nation, indivisible, with
liberty and justice for all.
Endnotes:
1	
Brown v. Board of Education of Topeka, 347 U.S. 483
(1954).
2
Obergefell v. Hodges, 135 S.Ct. 2584 (2015).
3
United States Constitution, pmbl.
4
Texas v. Johnson, 491 U.S. 397 (1989).
5
Plessy v. Ferguson, 163 U.S. 537 (1896).
6
Brown v. Board of Education of Topeka, at 495.
7
Loving v. Virginia, 388 U.S. 1 (1967).
8
Romer v. Evans, 517 U.S. 620 (1996).
9	Id. at 634, citing Department of
Agriculture v. Moreno, 413 U.S. 528, (1973).
10	In 2003 the U.S. Supreme Court ruled in Lawrence
v. Texas that a Texas law criminalizing private sexual
conduct between people of the same sex, when the
same conduct was legal between people of different
sexes, violated their right to liberty under the Due
Process Clause of the Constitution. “Their right to
liberty under the Due Process Clause gives them
the full right to engage in their conduct without
intervention of the government,” wrote Justice
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Kennedy. “The Texas statute furthers no legitimate
state interest which can justify its intrusion into
the personal and private life of the individual,”
continued Justice Kennedy. This decision overruled
Bowers v. Hardwick, 478 U.S. 186 (1986).
11	
Masterpiece Cakeshop, Ltd. v. Colorado Civil Rights
Commission, 584 U.S. __ slip op. at 18, (2018),
12	In this regard, patriotism sometimes clashes with
the First Amendment to the U.S. Constitution. As
part of a political protest, Gary Lee Johnson burned
an American flag and was convicted under a Texas
law for that action. The United States Supreme
Court, in Texas v. Johnson, 481 U.S. 397 (1989) held
that his conviction violated his First Amendment
right. By my measure, Johnson’s behavior was
unquestionably protected by the Constitution, but
it was not patriotic, nor was it a productive way to
address his political concerns or have them heard.
Rather, his action created division and focus on
Johnson and his tactics, rather than the message he
was trying to convey.

Hon. D. Eugene Cheek has been General
District Court Judge in the City of Richmond
for over 25 years. From 1988–92, he was a
senior associate with Hill, Tucker and Marsh
where he practiced alongside the Hon. Henry
L. Marsh and under the tutelage of civil rights
icons Oliver Hill and Samuel Tucker. He
litigated employment discrimination cases
for both plaintiffs and defendants. He was
the first African American president to the
Association of District Court Judges for the
Commonwealth of Virginia. Judge Cheek may
be reached at gcheek@courts.state.va.us.

13	Oliver W. Hill was an attorney and activist in
Virginia, and a lead attorney for the NAACP
in Virginia. He was one of the leading attorneys in Davis v. County School Board of Prince
Edward, one of the five cases that became Brown
v. Board of Education. For more on Oliver Hill,
see: https://www.encyclopediavirginia.org/Hill_
Oliver_W_1907-2007.
14	Samuel Tucker was an attorney and activist in
Virginia, and a lead attorney for the NAACP in
Virginia and worked tirelessly in defense of “The
Martinsville Seven.” For more on Samuel Tucker
see: https://www.alexandriava.gov/historic/
blackhistory/default.aspx?id=73256.
15	Said by Oliver Hill on November 15, 1954 to the
Gray Commission, a group appointed by Virginia’s
governor to recommend a state response to Brown v.
Board of Education. See: https://www.encyclopedia
virginia.org/Hill_Oliver_W_1907-2007#start_entry.

Eva N. Juncker is a founding partner at Zavos
Juncker Law Group, PLLC. Eva’s practice
focuses on all areas of family law, juvenile
law, equitable distribution, and partition.
She is a member of the Virginia Equality Bar
Association, The National Family Advisory
Counsel for the National Center for Lesbian
Rights, the National LGBT Bar Association,
and the Fairfax County Bar Association, and
has held numerous roles in the VSB.

Rebekah DeHaven is an associate with the
Zavos Juncker Law Group, PLLC working
primarily in the areas of adoption, assisted
reproductive technology, estate planning,
family formation, and probate. Prior to joining
Zavos Juncker, Rebekah had a career in policy
and advocacy, working at the Human Rights
Campaign, American Constitution Society,
and Alley Cat Allies. After graduating with
honors from Randolph-Macon College,
Rebekah received her J.D. from the University
of California at Berkeley Boalt School of Law.
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Why Diversity? The Business Case for Enhancing
Opportunities in the Legal Profession
by Dean Sparlin

The VSB Corporate Counsel Section, representing lawyers who work in an in-house setting, met for dinner at
the Annual Meeting in Virginia Beach.

When the Virginia State Bar
established the Diversity Conference in
2010, it was a latecomer to the scene.
As long ago as 1986, the American Bar
Association adopted Goal IX, which
urged “full and equal participation
in the legal profession by minorities,
women, persons with disabilities, and
persons of differing sexual orientations and gender identities.”1 A number of state bars followed suit with
their own diversity initiatives, many
of which predate the Virginia State
Bar’s Diversity Conference by several
decades.2
Longstanding diversity programs also abound
outside the legal profession. American
industry has broadly embraced the goals of
equity, access, and inclusion, evidenced by the
proliferation of corporate diversity programs
whose objectives extend well beyond the
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minimum requirements of equal opportunity
laws.3 Most large corporations have entire
offices dedicated to diversity, often headed by
a Chief Diversity Officer who reports directly
to the CEO.4 These diversity programs enjoy
broad public support. Polls indicate that more
than 70 percent of Americans support “new
steps to reduce racial and ethnic inequality
in America through investments in areas like
education, job training, and infrastructure
improvement.”5
Increasingly, American corporations are
demanding a similar commitment to diversity
from the lawyers they retain. In 1999, the chief
legal officers of several hundred large corporations signed a joint statement of principle on
diversity in the workplace, which included the
following declaration:
We expect the law firms that represent our
companies to work actively to promote
diversity within their workplace. In making our respective decisions concerning
selection of outside counsel, we will give
significant weight to a firm’s commitment
and progress in this area.6
Since then, it has become commonplace for
corporations to include provisions addressing
law firm diversity in their agreements with
outside counsel.7
Despite these efforts, a 2016 ABA report
described corporate clients as “frustrated”
because “law firm demographics have not kept
pace with the demand by clients for meaningfully diverse teams to handle their matters.”8
The ABA responded with a resolution that
urges legal professionals “to expand and create
opportunities at all levels of responsibility for
diverse attorneys.” 9 The ABA also offers tools,
including model law firm diversity surveys,
that can assist prospective clients in exerting
pressure to further these goals.10
Why is corporate America so interested
in diversity within the legal profession? Part
of the answer is that it is the right thing to do.
But altruism is not the entire motivation. As
the United States Supreme Court has noted,
the business benefits of diversity are “not theowww.vsb.org

WHY DIVERSITY?

retical but real,” as “the skills needed in today’s
increasingly global marketplace can only be
developed through exposure to widely diverse
people, cultures, ideas, and viewpoints.”11
This observation is backed by empirical
research. One study of data from 366 companies evidenced a strong correlation between
diversity and financial performance: companies in the top quartile for racial and ethnic
diversity were 35 percent more likely to have
financial returns above the median for their
industries.12 Several factors contribute to these
outcomes, including the ability to attract
strong employees from a broader talent pool,
better orientation with and ability to relate
to diverse customers, increased employee
satisfaction and morale, and a higher level
of innovation and creativity fostered by an
environment in which differing cultures and
perspectives contribute to the development of
new ideas.13 Increased diversity has also been
linked to improved employee productivity and
performance, a decrease in lawsuits, broader
market opportunities, and an enhanced business image.14
The same business benefits translate
to the industry of law. The recruitment of
diverse lawyers and support staff can help law
firms attract business from clients who are
operating in a global market where differing
backgrounds and perspectives are an everyday
reality.15 In some cases, moreover, a lack of
diversity can lead directly to the loss of existing
client relationships. A 2011 survey on this
topic revealed that 12.5 percent of corporations had reduced or terminated the use of
specific outside law firms due to poor diversity
performance.16
Three other diversity rationales unique
to the legal profession are also significant.
The first is the “democracy rationale,” which
recognizes that diversity in the bar and on the
bench enhances the trust of a diverse citizenry
in the mechanisms of government and the rule
of law. The second is the “leadership rationale,”
which notes the importance of inclusivity in
civic leadership positions, which often are
filled by lawyers. The third is the “demographic rationale,” which emphasizes the importance
of having a group of attorneys whose differing
backgrounds better equip them to respond to
a citizenry that is increasingly diverse, having
been projected to become “majority minority”
by 2042.17
Further perspectives on the importance
of diversity are offered by Sharron Gatling,
www.vsb.org

who, as Assistant Director of Diversity for the
College of William and Mary, is part of the
pipeline that helps supply the Virginia State
Bar with future attorneys. Gatling notes that
an absence of diversity, particularly in top
positions within any institution, can lead to
decisions that overlook the needs of groups
whose perspectives are absent from the policy
making table. As an example, she points to the
development of leave policies, which can be
vital to women (including attorneys) in their
childbearing years. If leave decisions are made
by an executive management group that is
predominantly or exclusively male, the family-related needs of female employees can easily
be overlooked.
Gatling adds that there is a particular
“need for lawyers who have an understanding of implicit bias.” Cultural differences can
affect the way people understand each other,
leading to disputes that a legal system with
inadequate diversity will be ill-equipped to
resolve. Lawyers must “be able to understand
how other people think and behave.” Attorneys
of all backgrounds can do this more effectively
if they are exposed to diverse perspectives, not
only within the profession but also during
their legal education.

Diversity, Gatling notes, extends “past race and ethnicity.”
It encompasses a variety of personal characteristics, including sex, disability, gender identity, and gender expression.
Ultimately, Gatling fears, a lack of diversity among those charged with enforcement of
the law undermines trust in the system among
groups who may feel that their viewpoints are
overlooked. One of many factors believed to
have contributed to widespread civil unrest following the 2014 shooting of Michael
Brown was the composition of the Ferguson,
Missouri police department, whose 54-person
force included only four women and four
African Americans in a town whose residents
were 55 percent female and more than twothirds African-American.18 Similarly, Gatling
concludes, if the broader legal system fails to
reflect the demographics of the community
it serves, underrepresented segments of that
community “won’t feel justice” and instead
will see the system as a “threat to them.”
Why Diversity? continued on page 45
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Diversity: The Dawning of a New Day
by Christina T. Parrish

Law student mentees, sponsored by the Diversity Conference, during the 2018 VSB Annual Meeting.

What is diversity? Merriam-Webster
defines the term as “the condition of
having or being composed of differing
elements: variety; especially: the
inclusion of different types of people
(such as people of different races or
cultures) in a group or organization.”
For years, it seems that society has
operated under this definition that
limits the scope of diversity to race
and culture.
Over the last few years, several leading
corporations have adopted more robust
definitions. For example, Hewlett-Packard
defines diversity as, “the existence of many
unique individuals in the workplace,
marketplace and community. This includes
men and women from different nations,
cultures, ethnic groups, generations,
backgrounds, skills, abilities and all the other
unique differences that make each of us who
we are.”1
As demonstrated by Hewlett-Packard’s
definition, the lens of diversity is widening
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beyond a focus on race and culture. Society
is realizing that an array of differences can
bring about innovation and new ways of
achieving shared goals. While the definition
of diversity is ever-expanding, there is one
element or characteristic garnering significant
discussion and attention: the “first-generation”
individual.
The term “first-generation” is commonly
used in conjunction with a college-bound
student who is the first in his or her family
to pursue higher education. Numerous
programs and platforms have been established
to support this segment of individuals at the
collegiate level, but can the same be said at the
professional level?
First-generation college students often go
on to become first-generation professionals.
First-generation law students and lawyers
are a growing force in our profession. The
continued innovation of the practice requires
the focused support and nurture of these
individuals, because these determined men
and women face a unique set of challenges.
In a recent discussion on diversity and
first-generation lawyers, Sally Olson, Chief
Diversity Officer at Sidley Austin, described
numerous challenges that potentially impede
the achievement of sustained success: “A
www.vsb.org
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lack of acculturation to expectations in a
professional setting; lack of knowledge of
resources, inside or outside the firm, that
would help professional growth and personal
stability; a lack of self-confidence or sense of
belonging and a higher incidence of imposter
syndrome among young first generation
lawyers; financial burdens that constrain first
generation lawyers’ career choices, along with
the experience of being isolated at work and
not understood in [one’s] family.”2 In the
same discussion, Michelle Jackson, Director of
Alumni Advising at Northwestern Law added,
“First generation lawyers often feel like they’re
‘playing catch up,’ like others already know the
rules and got a head start on playing the game.
This can be because of lack of knowledge
of social norms and law firm etiquette, lack
of familiarity with terminology, or lack of
exposure to certain environments.”3
Unaddressed and unresolved, these
challenges can result in dreams deferred and
aspirations unattained. A concerted effort is
required in order to bridge the experiential
and educational gap, and to better develop
and retain these first-generation practitioners.
At the law school level, programs specifically
targeted towards first-generation lawyers are in
great demand. As an example, The USC Gould
School of Law’s First-Generation Professionals
Program provides services including monthly
workshops focusing on topics such as
developing a growth mindset and résumé
drafting, a suit fund, a bar grant, as well as
resources for family members to assist in
understanding the rigors of law school.4
Law firms are developing similar
programming. In 2017, Latham & Watkins
formed a First-Generation Professionals
Group.5 The goal of this affinity group is
to cultivate a sense of community among
attorneys who are the first in their families
to graduate from college, graduate from
professional school, or enter a professional
career, as well as those who have a low-income
or working-class background. The group also
assists first-generation professionals in their
advancement at the firm through recruiting
efforts, tailored professional development
opportunities, mentoring, and community
outreach.
Jackson suggests a collaborative approach
between law schools and law firms. “Law firms
should offer support and sponsorship of first
generation initiatives in law schools. That
way, they can become invested in enhancing
www.vsb.org

the professional development of these new
professionals. This support can include
identifying first generation lawyers at the firm
and allowing those lawyers to serve as panelists
or mentors to first generation law students.
This creates a pipeline of lawyers who are
equipped to handle any first-generation
obstacles.”6
Whatever the approach, it is clear that our
profession should embrace first-generation
lawyers. We can all contribute to the formation
of the first-generation lawyer. Whether you
choose to extend a hand by providing advice
or mentorship, or whether your contribution
is more tangible in nature, I challenge and
invite you to widen your personal lens of
diversity as a new day dawns in our profession.

“First generation lawyers often feel like they’re ‘playing
catch up,’ like others already know the rules and got a head
start on playing the game. This can be because of lack of
knowledge of social norms and law firm etiquette, lack of
familiarity with terminology, or lack of exposure to certain
environments.”
Endnotes:
1	Diversity Best Practices, Diversity Primer (Sept. 29,
2009) https://www.diversitybestpractices.com/sites/
diversitybestpractices.com/files/import/embedded/
anchors/files/diversity_primer_chapter_01.pdf
2	Michelle Silverthorn, First Generation Lawyers:
The Next Diversity Frontier (Feb. 14, 2018) https://
www.2civility.org/first-generation-lawyers-diversityfrontier/
3
Id.
4	Grover E. Cleveland, Helping First-Generation
Lawyers Thrive (Apr. 13, 2018) http://www.
lawpracticetoday.org/article/helping-firstgeneration-lawyers/
5
Id.
6
See Supra note 1.

Christina T. Parrish is an attorney at the Boleman Law
Firm, P.C. in Richmond. Her practice primarily focuses
on bankruptcy. She is the immediate-past president of
the Hill-Tucker Bar Association, and currently serves
as the secretary of the Old Dominion Bar Association.
Christina is a resident of Hanover County, Virginia.
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A Look Back with a View Forward
by Clarence M. Dunnaville Jr.

Diversity in the profession has been my concern for sixty years, and continues, but another deep
concern for me is that Equal Justice Under the Law triumphs for all who become in legal jeopardy...

Dunnaville as an Assistant United States Attorney for the Southern
District of New York.

In 1958, sixty years ago, I began
my endeavor toward bringing about
diversity in the legal profession, as
the first lawyer of color hired as a
staff attorney by the Internal Revenue
Service, and I believe by any agency
of the entire federal government. At
that time, and for many years thereafter, no major law firms within the
nation would employ lawyers of color.
Further, very few women were hired,
and those hired were subjected to
massive discrimination.
Great progress has been made, and we can
all feel proud that today one of the nation’s
40
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largest and most prestigious law firms,
McGuireWoods, headquartered in Richmond,
is led by a person of color. But as we look
across the profession today, we can see that
much work needs to be done to bring about
true diversity.
The Diversity Conference is providing
great leadership in this important endeavor,
and the entire Virginia Bar should be grateful
to Judge Manuel A. Capsalis and the other
visionary leaders that were instrumental in the
establishment of this important conference of
the bar and of the work it has done.
We must now look to the future. I am
confident that we have the dedicated leadership that is up to the task, and I urge all
members of the bar to join in the effort.
Membership in the Diversity Conference
is free and open to all members of the VSB.
However, membership is not automatic. It is
www.vsb.org
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necessary to specifically join the conference.
Currently, only a small percentage of the
members of the bar have joined. It would
be ideal if all members joined the Diversity
Conference, and we should strive toward that
goal. There is so much that needs to be done,
and this support of the Diversity Conference
would be an important statement for Virginia
and the nation. I urge all members of the VSB
to join, and to offer their support.
Diversity in the profession has been my
concern for sixty years, and continues, but another deep concern for me is that Equal Justice
Under the Law triumphs for all who become
in legal jeopardy; and that persons who become entangled with the law, to the maximum
extent possible, do not have their lives totally
disrupted and face economic ruin. Serious
crimes should be prosecuted as required by
law, but people who are innocent, or commit
www.vsb.org

minor infractions, often suffer consequences
far beyond the penalties imposed in lost time
from work, cash bond and other harm suffered. Every day spent in court is a payday lost.
The school-to-jail pipeline suffered by
schoolchildren is certainly a worry for all
who believe in justice. School discipline is a
problem throughout the commonwealth; but
children, especially those of color, should not
be subjected to the criminal justice system for
disciplinary actions that in the past would be
punished within the school system. Restorative
justice, which is in effect in Fairfax County
and Chesterfield County will solve many of
these problems. The recent school discipline
law enacted by the General Assembly is a start,
but it only is applicable through the third
grade.
I have listed below a few suggestions that
I believe will improve our legal system and
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make it fairer for all. Equal Justice Under the
Law is our goal. All members of the bar have a
responsibility to guard these precepts:

Great progress has been made, and we can all feel proud
that today one of the nation’s largest and most prestigious
law firms, McGuireWoods, headquartered in Richmond, is
led by a person of color.

1. 	Cash bail must be eliminated. This is an
unnecessary burden that falls unequally
on poor people and people of color.
2. 	Night courts, in my opinion, should be
available.
3. 	I believe all cases involving traffic
infractions should be resolved by the
Department of Motor Vehicles, except the
most egregious cases, in which imprisonment is likely.
4. 	I feel diversity training should be required
statewide for all law enforcement officials,
prosecutors, and judges.
5. 	I think restorative justice should be introduced in the schools and courts throughout the state.

6. 	The school discipline law that was recently enacted should be improved to be
applicable to all students through high
school, with exceptions.
7. 	I suggest our criminal code should be
thoroughly reviewed and the loss required
for a felony conviction increased from
$500 to $1,000.
8.	Statewide, use-of-force training should be
required of all law enforcement officials
on an ongoing basis, and police officials
should not make arrests in situations
where no clear crime is committed.

Clarence Dunnaville is a well-known attorney, civil
rights veteran, legal reformer, author, and activist for
justice. He has been active in the civil rights movement
since the 1950s, when he participated in sit-ins during
college. Dunnaville was the first lawyer of color
employed by the Internal Revenue Service and he also
was the first black lawyer hired by AT&T. His career as
a pioneer business lawyer and civil rights activist spans
five decades.

Hold the Date!

The First Annual Forum on Diversity in the Legal Profession
November 9, 2018
University of Richmond School of Law
Topics will include:
• Understanding diversity and how it impacts the practice of law in the commonwealth.
• What is implicit bias and how does it affect the decision-making process?
• Best business practices and how diversity and inclusion can be a business asset.
Free for all our members, and pending approval for 4 to 5 hours of CLE credit.
A networking reception will follow the seminars. We hope to see you there!
Please contact Stephanie Blanton at (804) 775-0576 or blanton@vsb.org for more information.
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Lawyer Mentors Share Profession with Law Students
by Latoya Asia

The delicate balance of mentoring someone is not creating them in your own image but giving them the
opportunity to create themselves. — Steven Spielberg

Law student mentees, sponsored by the Diversity Conference, pose with their mentors during the 2018 VSB Annual Meeting.

The VSB Diversity Conference held its 4th Annual
Law Student Mentor/Mentee Initiative at the 80th Annual
Meeting in Virginia Beach, VA. This initiative pairs law
students (mentees) from Virginia’s law schools with Virginia
attorneys (mentors) and allows the law students to experience
“life as a Virginia lawyer” during two full days of educational
programs and networking events at the annual meeting. The
mentees are identified by their law school’s dean as having exhibited a sincere interest in the advancement of diversity in the
legal profession. The Diversity Conference covers all annual
meeting program fees and costs for the selected mentees.
 	 In the words of two mentees:

not only introduce me to everyone, but also made the
same efforts for the other mentees whose mentors could
not be at certain events. The entire conference appeared
open and accepting of all the law students. I greatly
appreciate that.”
On behalf of the Diversity Conference, thank you to all
mentors and other volunteers for your time and dedication in
making this program a continued success!
If you are interested in serving as a mentor at next year’s
annual meeting, or would like to help in any other capacity,
please feel free to contact me at (703) 615-4821 or latoya.asia@
etrade.com.

“As an underrepresented and diverse student transitioning from another profession, I must say that the
Virginia State Bar is really a special place. It is uniquely
full of genuinely caring and giving members. I hope this
diversity initiative will continue in the future, and I plan
to remain involved in any capacity to help advance its
mission.”
“I thoroughly enjoyed the Mentor/Mentee Initiative.
Honestly, it was one of the best experiences I’ve had in
the legal field so far. The pairing with my mentor was
perfect for what I might like to do in the future. [The
mentor] was incredibly helpful and made every effort to
www.vsb.org

Latoya Asia is an Assistant General Counsel at E*TRADE Financial
Corporation in Arlington, where she practices employment law and
litigation. Ms. Asia has served on the VSB Diversity Conference Board of
Governors in many leadership capacities over the years, most recently as
chair of the Law Schools Committee. When she is not working, Ms. Asia
enjoys spending time with her toddler daughter, Olivia, volunteering in her
community, and traveling abroad.
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GETTING OUR PARAGRAPHS RIGHT

VSB and Diversity continued from page 31
and enhance diversity within the profession and the judiciary.
The importance of this cannot be overstated, as it fixed the
course for the future of the profession with a diversity-focused
mandate.

Others (including the co-authors of this article) argued that the term “diversity” was an
organic term that had greatly evolved over
time and would continue to evolve.
The Diversity Conference is now an essential and thriving
part of the Virginia State Bar, and there is no denying that the
conference has had a measurable impact on the legal profession in the commonwealth.

only acting together can we best meet the legal needs of society.
It accepts the belief that a diverse profession and judiciary is
better equipped to ensure that the bedrock guarantees of our
country’s system of justice and the Rule of Law are not just a
shallow promise to some segments of our society. It seeks to
fulfill the motto of our great country: e pluribus unum — “out
of many, one.”
The initiative that became the Diversity Conference was itself undertaken by a dedicated and diverse group of attorneys,
judges and dedicated citizens. It continues to be a shining example of what the collaborative efforts of so many can achieve.
It has been the humble privilege of the co-authors of
this article to have “written their paragraphs” of the story of
diversity and inclusion in Virginia’s legal system. But the story
is far from finished; indeed, most of the page remains blank,
to be filled with paragraphs by authors as yet unknown. There
remains much hard work that only we lawyers can do. And do
it we must.
Endnotes:
1	For photos and interviews of 2018 Hill/Tucker Institute participants, see
page 49.

• As the makeup of the bar and judiciary has changed over
the last ten years, so has the face of the bar. In 2017, Doris
Henderson Causey became the first African American to
serve as bar president. She also became the first legal aid
attorney and only the fifth woman to serve as president. In
2019, Marni E. Byrum will become the sixth woman and first
openly LGBTQ president of the bar.
• Bar service participation on the state and local level has
become more diverse, as has attendance at the bar’s annual
meeting.
• Outreach to the law schools has become a priority as well.
Through the Diversity Conference’s Mentor/Mentee Initiative,
selected students from Virginia’s law schools now attend
the bar’s annual meeting at Virginia Beach, giving them the
unique opportunity to meet with judges and attorneys, and
witness firsthand the professional and public service opportunities that await them.
• The conference also has played a critical role in the expansion
of pipeline projects in middle schools and high schools. This
has included Rule of Law projects and the Oliver Hill/Samuel
Tucker Pre-Law Institute. Just as we did with the generation
of leaders preceding us, these are the bar and civic leaders of
tomorrow who will stand on our shoulders.
The goal of inclusion is a goal of exclusion of none, but
without quotas or preordained results. It merely seeks an
equality of opportunity to all to develop their particular abilities and talents. It accepts that the whole of our noble profession can be greater than the sum of the parts. It means that
44

Hon. Manuel A. Capsalis served as the 70th president of the Virginia State
Bar from 2008–09. He is a judge in the Fairfax County General District
Court.

Joseph A. Condo, Esq. served as the 62nd president of the Virginia State
Bar from 2000–01. He is a principal at the law firm of Offit Kurman.
During his term as VSB president, Joe made a priority of expansion of
minority access to the legal profession, with the establishment of the
Millennium Diversity Initiative, that ultimately led to the establishment of
the VSB’S Diversity Conference. Joe is proud to have played a role in broadening minority access to the legal profession, in heightening awareness of
minority and LGBTQ issues in the legal system, and in helping to increase
the numbers of women, minorities, and LGBTQ lawyers in the Virginia
judiciary.

VIRGINIA LAWYER | August 2018 | Vol. 67 | VSB DIVERSITY CONFERENCE

www.vsb.org

WHY DIVERSITY?

Why Diversity? continued from page 37
Diversity, Gatling notes, extends “past race and ethnicity.” It encompasses a variety of personal characteristics,
including sex, disability, gender identity, and gender expression. It can even be expanded to issues such as “generational
gaps, socioeconomic status, military status, and religious
differences: anything that impacts how we relate to and work
with each other.”
The Virginia State Bar Diversity Conference is dedicated
to making a positive impact in all of these areas. Its work is
aimed at creating opportunities that encourage entry into
and advancement within the legal profession among people
of all backgrounds. Contrary to fears expressed by some
bar members when the idea was first proposed, diversity is
not achieved through mandates or quotas. The proper role
of numbers is to retrospectively assess the effectiveness of
initiatives that create opportunities for inclusion, not to serve
as ends in their own right.19
Diversity is a worthy goal, which has broad benefits
for both the legal profession and the public it serves. The
Diversity Conference’s efforts to promote that goal deserve
support from every member of the bar.
Endnotes:
1	
See D. Rhode & D. Yu, “The ABA Goal IX Commission Reports:
Tracking Progress and Trends,” 17 Perspectives 16 (Summer 2008).
ABA Goal IX has since been restated as part of Goal III.
2	
See, e.g., G. Conyers, “Diversity in the Legal Profession, Past and
Future,” Mich. Bar. J., May 2015, at 18-19 (describing the history of
diversity efforts by the Michigan State Bar, which commenced in 1986).
3	
See Calvert Investments, Examining the Cracks in the Ceiling: A Survey
of Corporate Diversity Practices of the S&P 100 (March 2015).
4	
See S. Templeton, “8 Companies With Chief Diversity Officer
Positions,” ITSP Magazine, Mar. 16, 2017.
5	R. Teixeira & J. Halpin, Building an All-In Nation: A View from the
American Public 21 (2013).
6 	
“Diversity in the Workplace: A Statement of Principle,” 9 Bus. L Today
41 (July-Aug. 2000).
7	
See, e.g., Association of Corporate Counsel, Excerpt from Wal-Mart
Stores, Inc. Agreement, at 12 (2008) (https://www.americanbar.org/
content/dam/aba/administrative/professional_responsibility/38th_

Dean Sparlin is a Fairfax-based attorney who advises management
on employment issues, specializing in applications of sophisticated
statistical techniques to the field of employment law. He has 32 years
of employment law experience, beginning at a large national law firm
and, since 2003, as the founder of Sparlin Law Office, PLLC. Mr. Sparlin
holds a J.D. from the College of William and Mary and an M.S. in
Statistical Science from George Mason University.

conf_session2_pages_from_sample_document_walmart_outside.
authcheckdam.pdf)
8	American Bar Association, Report Accompanying Resolution No.
113, adopted by the ABA House of Delegates on Aug. 8-9, 2016
(“Resolution No. 113 Report”), at 4.
9
American Bar Association, Resolution No. 113 (2016).
10 Resolution No. 113 Report at 6.
11	
Grutter v. Bollinger, 539 U.S. 306, 330 (2003) (citing amicus curiae
briefs filed by 3M and General Motors Corporation).
12 V. Hunt, D. Layton & S. Prince, Diversity Matters 3 (2015).
13 Id. at 9-13.
14	K. Etsy, R. Griffin & M. Hirsch, Workplace Diversity: A Manager’s Guide
to Solving Problems and Turning Diversity into a Competitive Advantage
9-10 (1995).
15	M. Greene, H. Johnson, A. Torres & L. Wong, “Beyond the Business
Case - Diversity and the Small/Medium Firm,” presentation to the ABA
Litigation Session Annual Conference (“ABA Presentation”), April 2426, 2013, at 2.
16	Institute for Inclusion in the Legal Profession, The Business Case for
Diversity: Reality or Wishful Thinking 9 (2011).
17 ABA Presentation at 2.
18	U.S. Department of Justice, Civil Rights Division, Investigation of the
Ferguson Police Department 88-89 (2015).
19	This aligns with the broader approach of diversity programs across
American industry, and is the only legally permissible approach to the
issue. See 41 C.F.R. § 60-2.16(e) (federal requirements that expressly
forbid quotas, set-asides for specific groups, guarantees of proportional
representation, or other numerical mandates that would supersede
merit selection principles).

Join a Subcommittee.
Our purpose is to promote inclusiveness in the legal profession and ensure the profession meets the needs
of the increasingly diverse public it serves. We need the participation of like-minded lawyers across the
entire spectrum of the legal profession. We need you to help pave the way.

Interested In Getting Involved? You may select more than one subcommittee on the Membership Form.
Visit www.vsb.org/site/conferences/diversity/join_a_subcommittee

www.vsb.org
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Access to Legal Services

Back to the Land: Nonprofit Wants to Connect Black
Landowners to Lawyers
by Jackie Kruszewski

The farmhouse that once stood on Thomas Dillard’s family’s farm in Dinwiddie County. Dillard’s great-grandparents, Trial
and Mary Anne Gholson, bought the land in 1894. The land where the farmhouse once stood. (left)

Thomas Dillard remembers the
succotash soup.
There were always homemade soups
at the Sunday afternoon meal at his
grandmother’s clapboard farmhouse
surrounded by 50 acres of land in
Dinwiddie County. Dillard’s grandmother died when he was six or seven
years old, and she was buried on the
farm, not far from the leafy rows of tobacco. His mother passed away in 2002.
“The way she said it before she
stopped talking was, ‘Don’t let them sell
my mother in her grave,’” says Dillard,
71. The land, he knew, was sacred.
That dying wish from his mother
would lead him on a 13-year journey
46
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through deeds, records, and the family
tree in an attempt to save the farm that,
it turns out, his great-grandparents,
Trial and Mary Anne Gholson, bought
in 1894. Their names were still on the
deed with the county.
Dillard chased down over 200 descendants of his ancestors — each call to
a distant cousin in another state leading
to another branch — and eventually he
and four of his siblings bought the land
from the rest of the descendants. The
judge, Dillard says, thankfully required
most of the legal fees to come from the
sale proceeds.
Dillard was lucky, in a sense, to have
the motivation, the time, and access to
legal counsel to complete such a task.
www.vsb.org

Access to Legal Services
In 1910, African Americans owned
more than 15 million acres of land in
the United States, mostly in the South.
Over 900,000 black-owned farms
comprised 14 percent of all farms in the
U.S. in 1920. But, by 1975, just 45,000
black-owned farms remained, and today
black farmers make up less than two
percent of the nation’s growers and one
percent of rural landowners. Millions
of farmers of all races were pushed off
their land at the beginning of the 20th
century, but systematic discrimination
played a large role in the disproportionate loss of black land.1
The lack of legal access for early
black landowners meant that the majority of property was passed down as heirs’
property, without a clear title.2 Over
the years, that designation limited what
heirs could do with their land to build
wealth or credit: no mortgages or loans
for home repairs, no eligibility for state
or federal housing aid, and no loans
or grants from the U.S. Department of
Agriculture for farming — practically a
requirement for any American farmer.3
The Black Family Land Trust, a
nonprofit originally founded to serve
the Carolinas in 2004 to halt the drain
of black families’ land wealth, began
working on cases in Virginia a few
years ago.
“We see land owned by African
Americans and other historically underserved populations as a family asset
that should be nurtured, protected and
passed on for future generations,” says
Ebonie Alexander, the executive director. “So, our work in many respects is
economic development — keeping that
land in the family, making sure that that
land asset is a performing asset, whether
it’s used for rental income, or agricultural production, or forestry.”
The trust’s Wealth Retention and
Asset Protection program seeks to
resolve lingering heirs’ property and
title issues, break the cycle with wills
and estate planning, create conservation
easements, and teach rural financial
literary.
“I always say, ‘It’s not your granddaddy’s farm,’” says Alexander of
www.vsb.org

brainstorming with landowners about
modern ways to build wealth from the
land — sustainable forestry, farmraised seafood, modern greenhouse
technology, etc.
The Black Family Land Trust
helped Thomas Dillard and his siblings
set up a corporation for another
90 acres of their father’s Brunswick
County land and has helped Thomas
with an adjacent 25 acres he bought in
the 1970s.
“[Alexander] came in and gave us a
family briefing, told us what we needed to do, helped us write the bylaws,”
Dillard says. “She put us in contact with
the lawyer out of North Carolina. She
started us off on the right path, where
we had been flailing for almost 10 years.”
Alexander says it’s not just about
convincing landowners to keep land
together and find value in it: they also
need to trust the attorneys that will help
them do that. She says she deals with a
lot of skepticism from black landowners
about engaging lawyers. But Alexander
sees her role as bridging that divide
— between the families and lawyers
that are sensitive to historical context.
The new trust grew out of a project by
students at the North Carolina Central
University School of Law in Durham,
and lawyers have been instrumental in
resolving cases since then.
“To me, African American land
ownership has a distinct place in the
history of our country,” says Andrew
Branan, a North Carolina-based

Ebonie Alexander

Andrew Branan

an increasing number of African
American families did gain ownership
of farmland in the decades after the
Civil War, through the 20th century
that land ownership declined under a
variety of pressures.”
The traditional land trust community may have overlooked black landowners in the past, he says, and funding
opportunities have been lost. Branan
says that taking cases and working with
the trust has given him a chance to participate in a family’s personal history for
the better — to contribute in preserving
land that someone’s ancestor might have
acquired during Reconstruction.
“I also look at it as serving a broader public purpose — clearing title to real
property, securing farming tenure and
helping families move forward,” Branan
says. “I believe that’s what leads to its
best use.”
Branan admits they’re complex cases, and a lot of what he does is disabusing family members of preconceived
notions — for example, that someone
who lives on the land has a greater
interest in it — that might be holding up

We see land owned by African Americans and other historically underserved populations as a family asset that should be
nurtured, protected and passed on for future generations ...
attorney who recently left full-time
private practice to be an extension
assistant professor at North Carolina
State University. “It was something that
was, of course, generally forbidden in
southern states before 1865. Though

the process of reconciliation on the title.
Branan, who is licensed in Virginia, too,
has helped families narrow the number
of owners by creating controlled mechaBlack Family Land continued on page 48
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2018 Pro Bono Conference
October 17, 2018
Waterside Marriott in Norfolk
The 2018 Pro Bono Conference is scheduled for October 17, 2018, from 1:15 to 5:30 p.m. at the Waterside Marriott in Norfolk.
Three CLE presentations will be offered this year, including a session outlining recent rule changes impacting pro bono and
opportunities for members to get involved in local initiatives. Ross Hart will be presenting “Death and Dying,” a session on
end of life and burial issues. The conference will be followed by the Annual Pro Bono Awards Dinner & Celebration at 6:30
p.m. honoring the recipients of the Lewis F. Powell Jr. Pro Bono Award and Frankie Muse Freeman Organizational Pro Bono
Award. More information: www.vsb.org/site/events/item/2018_pro_bono_conference or contact Crista Gantz at cgantz@vsb.org.

Black Family Land continued from page 47
nisms — appraisal and payment procedures — for buy-outs and inheritance,
as well as structures for co-ownership,
like tenancy-in-common agreements
or an LLC operating agreement.
“There’s value in the land, but
the legacy itself has no market value,”
Branan says. “It has a cultural value, a family value, and there’s only a
certain number people involved in
the ownership mix that place value on
that. What I’m trying to do is provide
a mechanism to exercise that value to
what they want to achieve.”
Branan says it’s low bono. These
aren’t profitable cases from a private
practice standpoint, but ones he hopes
more lawyers will get involved with.
“The only way that [a lawyer] can
learn about it is to pick a case up and
get a minimum amount of fees that
they feel like they can afford to work
the project for,” Branan says. Even if
the lawyer can’t take the case all the
way through, it moves the conversation along for that family. “Legwork by
the family is critical,” he adds.
Alexander says she needs lawyers
with business and trusts and estates
experience, who can offer legal advice
and representation on options for
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protecting and preserving land, or
helping to make it a wealth producing,
self-sustaining asset for families.

with the educational program, clinic,
or advisory board should email Gantz
at cgantz@vsb.org.

Even if the lawyer can’t take the case all the way through, it
moves the conversation along for that family.

The Black Family Land Trust,
working with Crista Gantz, pro bono
/ access to legal services director at the
Virginia State Bar, hopes to develop
a CLE or training event to educate
lawyers about the history of black land
loss and ways that attorneys can help
preserve and protect these underserved
landowner assets. Down the road,
Alexander also wants to organize a
clinic in Virginia’s Southside to bring
together landowners and lawyers for a
day of collaboration.
Gantz is forming a legal advisory
board to determine the best structure
for a Black Family Land Trust pro
bono program. Subject matter expertise isn’t required. Lawyers or associations interested in getting involved

Endnotes:
1	Pete Daniel. Dispossession: Discrimination
against African American Farmers in the
Age of Civil Rights (Chapel Hill: University
of North Carolina Press, 2013)
2	This 2017 article in The Nation details
a case on Hilton Head Island in South
Carolina: https://www.thenation.com/
article/african-americans-have-lost-acres/
3	The USDA’s history of discrimination
against black farmers, even those who
did have clear title to their land, led to a
successful class action lawsuit against it in
1999 (Pigford v. Glickman). Read about a
Virginia farmer who received a Pigford settlement here: https://grist.org/food/whathappened-to-americas-black-farmers/
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Conference Collaboration Gives Minority High School
Students a Peek at a Career in Law
by Jackie Kruszewski

Thirty-four aspiring members of the bar
attended the 2018 Oliver Hill/Samuel
Tucker Pre-Law Institute in July. The
weeklong institute had minority high
school students living on campus at
the University of Richmond, attending
mock law classes, meeting law professors
and judges, and learning about legal
careers.
The week ended with a mock trial
where students argued before a volunteer judge a case where a fraternity
member stood accused of murdering a
young pledge by infesting a wooden balcony that later collapsed with termites.
“I’ve wanted to be an attorney since
middle school,” says Taiwo Adepoju,
a rising junior at Meadowbrook High
School in Chesterfield County. “I like
how the institute promotes diversity
because you don’t really see a lot of minorities in the legal profession still. It’s
good for different perspectives to come
learn about the law together.”
Named for legendary civil rights
attorneys Oliver Hill and Samuel Tucker,
the institute reaches potential future minority lawyers at an early age to provide
them with exposure and opportunity to
explore the legal profession. The week
included trips to the Supreme Court of
Virginia, the Richmond jail, the State
Capitol, and Richmond Circuit Court,
where they sat in on a real trial.
“It’s a lot of work, but it’s rewarding,” says Courtney Frazier, co-director
of the institute and a lawyer at The
Cooper Law Firm in Virginia Beach.
Started in 2001, the institute is free
for participants, who apply to attend,
and co-sponsored by the Virginia State
Bar’s Diversity Conference and Young
Lawyers Conference — with help from
a generous grant by the Virginia Law
Foundation. Email hilltuckerinstitute@
gmail.com if you’re interested in being
involved.
www.vsb.org
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2
1. Ebaide Akhigbe, a rising junior from Rockville, MD,
gives her opening statement in the mock trial, while the
defense looks on.
2. A “witness” is sworn in to testify before the “judge”
at the mock trial. Doug Smith, a lawyer at Capital One
who volunteered to play judge, found in favor of the
prosecution.
3. Institute attendees Zachary Dobson, a rising junior at
Clover Hill High School in Chesterfield County, and Taiwo
Adepoju.
4. Julia Clark questions Gabriel Taylor, a history professor
at Virginia State University, who is playing a witness in
the mock trial.

4

“I am very passionate about civil
rights and that is basically what
Oliver Hill and Samuel Tucker
embodied. Being in a place where
other minority students can work
with one another and explore
the field of law is very powerful.
Lawyers are the ones who are
going to need to solve the injustices in our society and change the
laws, so I think having a diverse
field is crucial.”

— Julia Clark, a rising senior in
Justice High School in Falls Church

Vol. 67 | August 2018 | VIRGINIA LAWYER

49

Noteworthy > VSB NEWS

Roanoke Hosts 2018 Disciplinary Conference
by Jackie Kruszewski

“The people who most love rules within a
profession of people who love rules.”
That’s how one member of the
disciplinary system jokingly referred to
himself and other attendees of the bar’s
Committee on Lawyer Discipline’s annual Disciplinary Conference, which met
in Roanoke on July 26 and 27. Called to
serve on the boards and committees that
form the core of the bar’s self-regulatory
mission, attendees endured conference
room lighting and hotel coffee for a
chance to meet their far-flung colleagues
and strengthen the dynamic disciplinary
process that serves Virginia lawyers and
protects the public.
“What the people in this room do
goes to the heart of what the Virginia
State Bar is all about,” said President
Leonard C. Heath Jr. in his Friday remarks.
There was continuing education for
returning members of the committee,
the Disciplinary Board, and members of
the 17 disciplinary district committees,
as well as orientation for new members of the latter two. New members
heard from and questioned a variety of
speakers including VSB intake staff, an
investigator of lawyer misconduct, and
bar counsel.
Training for all attendees took
the form of vignette sessions, where
a cross-section of members and bar
staff discussed a hypothetical sanctions
scenario. The roughly 150 attendees also
heard about trends in complaints and
investigations, and recent developments
in the disciplinary system.
Wellness initiatives took center
stage in a Friday morning speech from
Supreme Court of Virginia Justice
William C. Mims. A panel focused on
the intersection of lawyer wellness and
the disciplinary system — on how recognizing mental health or substance abuse
problems in fellow lawyers can prevent
cases from ever entering the disciplinary
system, while preventing harm to clients.

1
3

2
1. Members of the disciplinary system and bar staff at
the opening remarks on July 26.
2. New members of the disciplinary district committees
listen to and ask questions of Robert E. Baker, an investigator for the bar in Southwest Virginia.

4
3. Bar Counsel Ned Davis leads a panel about recent
developments in the disciplinary system.
4. Breakout sessions comprised of a cross-section of
disciplinary system members discuss a hypothetical
sanctions scenario.

Why did you volunteer to serve in the disciplinary system?
Public service has always been very important to me. And at the end of the day, the most important
aspect of being a lawyer is integrity and the trust that the public has in us.
Lisa Wilson
deputy commonwealth’s attorney for Arlington
chair of the Disciplinary Board and 12 years of service in the system
I felt like it was important to protect members of the public from the very few attorneys that don’t understand what it means to earn the privilege to practice law, the privilege to defend the Constitution, to help
people that need our expertise. We get those cases – attorneys who try to take advantage of unsophisticated clients. I wanted to be a part of the process that held them accountable, because I couldn’t have
them be a negative reflection on the profession that I love.
Tony Pham
superintendent of Virginia Peninsula Regional Jail in Williamsburg
9 years of service in the disciplinary system
As an investigator, I saw the clients that lost their last $500 getting an unethical attorney. If we’re going
to continue being a self-regulating profession, we all have to be involved and take a pro-active role in
making sure that we adhere to the highest professional standards.
Mary Beth Nash
senior assistant county attorney, Roanoke
new member on 8th district disciplinary committee
I’ve always considered the practice of law to be a very high calling and something that requires a very
high standard of conduct, and I don’t have much truck with those who get a license and then abuse
the privilege. A license to practice law is a privilege, not a right. So, I’ve felt that the disciplinary system,
particularly operated in Virginia, is very beneficial, not only for the profession, but to the public.
David Schultz
recently retired from private practice
30 years of service in the disciplinary system

Conference continued on page 52
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Wellness as a Path to Preventing Lawyer Discipline
by Jackie Kruszewski

Supreme Court of Virginia Justice
Williams Mims likes to drive SAABs,
even though, he’s told, only “weird,
quirky people” are SAAB owners.
Plenty of cars have only four or five
cylinders and run fine, said Mims at the
bar’s 2018 Disciplinary Conference. But
with a 6-cylinder SAAB — if one breaks,
as they frequently do, the car goes
wonky. Humans, according to the justice,
are like SAABs, and our cylinders are the
six dimensions of wellness: social, physical, emotional, occupational, intellectual,
and spiritual.
The analogy framed his July 27
remarks at the annual conference that
brings together members of the bar’s
disciplinary system for training, education, and professional fellowship. Mims
offered advice on and examples from
each of the six dimensions, as well as
stories of his personal experience trying
to achieve balance.
The justice said he struggled with
depression after a particularly busy four
years that ended with his appointment
to the court. “I had reached the pinnacle
of professional success, but I really believe that I had neglected my emotional
health, my behavioral health.”
Mims regrets not seeing a counselor
during that time, but he did write out a
list of names of four people he could call
if he felt himself sliding deeper. “I made
a commitment to myself that I would
talk with these people. And I then did.”
Wellness and lawyer well-being
are the focus of a statewide committee
chaired by Mims, and fellow committee members joined him on a panel at
the conference about the intersection
of lawyer discipline and wellness. The
committee formed last year in response
to an ABA-initiated task force on lawyer
well-being whose August 2017 report
on the topic is now a rallying point for
bars across the country grappling with
the outsized impact of mental health
issues and substance abuse on the legal
community.
www.vsb.org
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“People who go to law school
are usually high achievers,” said VSB
President Leonard Heath. “They’ve
usually done very well in undergrad,
and statistically, after the first semester,
exactly 50 percent of those students are
going to be in the bottom half of their
class. They get very hard on themselves.”
Problems can arise as early as the
second year of law school, the task force’s
report showed. And they are often later
compounded by professional stresses like
billable hours. Former VSB President
Doris Henderson Causey and Assistant
Bar Counsel Katie Uston spoke on the
panel about the vicarious trauma that
lawyers can experience when they handle
clients’ difficult cases. And Lawyers
Helping Lawyers Executive Director Tim
Carroll advocated for his organization as
a resource for Virginia lawyers.
“Vicarious trauma is a perfect
example,” Mims said of the value of the
nonprofit lawyer assistance organization.
“A nonlawyer might wonder why an individual is having PTSD symptoms. But
a lawyer would understand that that person had just finished a horrific murder
trial. Or that person was just guardian ad
litem in a case of terrible sexual abuse.”
Lawyers Helping Lawyers offers a safe,
confidential space in a profession-specific setting.

2

3
1. Graphic: courtesy of Anne Brafford, “The Path to
Lawyer Well-Being: Practical Recommendations for
Positive Change”
2. Supreme Court of Virginia Justice Mims leads a panel
on the intersection between lawyer wellness and the disciplinary system with Assistant Bar Counsel Katie Uston,
Bar President Leonard C. Heath Jr., Lawyers Helping
Lawyers Executive Director Tim Carroll, and Immediate
Past President Doris Henderson Causey.
3. Bar members and staff make time for self-care and
wellness Friday morning with a group walk and run.

A focus on wellness works in tandem with the disciplinary system and
the bar’s mission of self-regulation and
self-discipline, panel members stressed.
“To the extent that an attorney’s alcohol
abuse, drug abuse, or depression impacts
Wellness continued on page 52
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Conference continued from page 50
In addition to professional camaraderie,
attendees have a chance to develop a
level of consistency in the disciplinary
process. While there are no uniform
standards for punishment in the system,
there is a framework for the factors to be
considered by the board and committees,
and the conference serves as an annual
opportunity for centralized consideration of factors.
The conference was held at the
Hotel Roanoke this year, a new location
from previous years and one that came
with some bar exam nostalgia. David
Schultz, who recently took retirement
status and served over 30 years on
various disciplinary system boards and
committees, said the location brought
back memories of June 1968. “I always
said that I would come back because I
enjoyed taking the bar,” he said. “This
was the perfect opportunity.”

What does professional self-regulation mean to you?
It means we’re in charge of making sure that we behave. And if we fail to do our job of
properly self-regulating ourselves, that privilege could be taken away.
R. Lucas Hobbs
private practice in Bristol
12 years of service in the disciplinary system
To self-regulate puts a higher degree of pressure on us. We’re here to serve the public, to
protect the public, and in every facet of the bar I’ve worked in, we remind people of that.
Sandra Havrilak
family law in Fairfax
first vice chair of the Disciplinary Board and 10 years of service in the system
It’s the ability to govern ourselves by implementing rules written by lawyers who know what it means to
practice, what it means to govern a trust account, to protect client money, to communicate with your
client diligently, and so on. Self-regulation is an absolutely critical component of being a lawyer and one
that we have to cherish.
Tony Pham

What’s the value of the annual conference?
There are different things that you can pick up on and learn about the ethics rules, how they’re applied,
and about how to handle yourself as someone who’s adjudicating these cases. When an
attorney finds themselves before us, it’s a serious matter, so I feel like I need to be as
prepared as I can be to resolve that.
Michael Angelo Beverly
Office of the City Attorney in Norfolk
second vice chair of the Disciplinary Board and 9 years of service in the system
It’s constant learning. And it gives us a chance to all get together – all the different components of the
disciplinary system, because for the rest of the year, we operate in our little silos. We interact, but not
directly, so this gives us a chance on both a social and professional level to actually interact face to face.
Lisa Wilson

Wellness continued from page 51
their ability to practice ethically, that is
not a defense to ethical misconduct,”
said Uston.
The disciplinary system’s primary
commitment is to public protection. “If
someone needs to be removed from the
pool, you remove them from the pool,”
said Heath.
Mims said the key to the wellness
initiative is an attempt to intervene
before misconduct is committed.
“Better than punishing a lawyer for
doing something wrong is preventing
the wrong from ever being committed,”
he said.
Being pro-active, added Uston,
“that is also protecting the public.”
A report from the statewide
committee coming out in the next few
months will make specific recommen-
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dations for Virginia legal institutions
in the public sector, the private sector,
as well as the judiciary and law schools.
A few examples include incorporating
wellness into mandatory professionalism programs and discouraging
alcohol-centric events in school and at
firms.
Several of the bar’s recent rule
changes and legal ethics opinions —
some proposed and some already
adopted — get a head start on some
recommendations. They, for example,
offer lawyers a chance to retire with
dignity in certain circumstances and
allow VSB counsel to do a one-way
referral to Lawyers Helping Lawyers of
an attorney that bar counsel feels may
need assistance.

It’s adding tools to the toolbox,
panel members said. But it also places
a duty on lawyers to be self-aware, to
practice self-care — and on firms to
be responsible for making sure their
lawyers are doing so.
Ending his speech on spiritual
wellness, Mims related the story of a
rabbi who kept a piece of paper in each
pocket, both with a statement from the
Talmud. “One said, ‘O man, you are but
dust.’ And the other one said, ‘For you
the world was created,’” said Mims. “If
we remember that we are but dust, but
for us the world was created, we have
balance.”
As for those six-cylinder SAABs?
Well, you might be better off with a different car.

www.vsb.org
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In Memoriam
Chad Michael Atchison
Lynchburg
February 1991 – June 2018

Frank A. Lukasik
The Villages, Florida
January 1930 - October 2017

Edward M. Prince
Washington, D.C.
May 1937 – April 2018

Thomas W. Barham
Fairfax
December 1931 – May 2018

Nancy Jane McGlynn
December 1960 – May 2018
Fairfax

Kevin Alan Ruby
Columbia, Maryland
September 1972 – May 2018

John Watkins Blanton
Richmond
May 1959 – November 2017

Bill Hull McKinnon
Williamsburg
June 1946 – May 2018

Lynn Andrea Stout
Ithaca, New York
September 1957 – April 2018

William Edward Bordley
Silver Spring, Maryland
January 1956 – December 2017

Norwood Kendall Newsom
Richmond
January 1939 – August 2017

Steven Thomas Trinker
Ridgefield, Connecticut
May 1953 – May 2018

Robert F. Boyd
Norfolk
May 1927 – April 2018

The Hon. Oliver A. Pollard Jr.
Petersburg
April 1932 – June 2018

Robert N. Walton
Herndon
May 1965 – September 2017

Randolph B. Chichester
Richmond
July 1930 – May 2018
Nancy Gruenberg Fax
Bethesda, Maryland
August 1953 – June 2018
Benjamin H. Hansel II
Roanoke
May 1934 – May 2018
Craig A. Kawamoto
McLean
March 1949 – May 2018

NOTICE:
Check Your MCLE Hours
Online Now
The Mandatory Continuing Legal Education compliance deadline is
October 31, 2018. Go to https://member.vsb.org/vsbportal/ to review your

Scott Nader Kazem
Leesburg
March 1966 – May 2018
John A. Keats
Fairfax
April 1940 – January 2018
Shireen Patricia Kerr
Richmond
March 1956 – May 2018
James E. Lawrence
Hampton
June 1929 – March 2018
www.vsb.org

MCLE record.
Now is the time to check your online record and plan your MCLE
compliance. Please apply for any non-approved courses now to avoid
a late application fee for applications received over 90 days after course
attendance.
Reminder: Of the 12.0 CLE hours required each year, 2.0 must be in
ethics and 4.0 must be from live, interactive programs. If you have any
questions, please contact the MCLE Department at (804) 775-0577 or
mcle@vsb.org.
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Conference of Local and Specialty Bar Associations

Local and Specialty Bar Elections
Hill Tucker Bar Association
Veronica Dionne Brown-Moseley,
President
Stephen Bruce Moncrieffe, Vice
President
Jontille Dionne Ray, Secretary
Makiba Anastasia Jackson, Treasurer
The Honorable Avnel Alair Coates,
Member At-Large
Jasmine Renee McKinney, Member
At-Large

Virginia Academy of Elder Law
Attorneys
Catherine Faye Schott Murray, President
Christopher Michael Houst McCarthy,
President-elect
Angela Marie Griffith, Vice President
Cary Zimmerman Cucinelli, Secretary
Scott Noel Alperin, Treasurer
Ross Cameron Hart, Director
Edward Ronald Feinman Jr., Director
James McConville, Director
Rhona S. Levine, Director
Paul Winston Barnett, Director
John L. Laster, Director
Vera Lea Golenzer, Director
Stephen David Burns, Director
Jennifer Lynn Moccia, Director
Samantha Simmons Fredieu, Director
Stephen Edward Taylor, Director
Valerie Beth Geiger, Director
Elizabeth Kate Teague, Director

Williamsburg Bar Association
William Wiley Sleeth III, President
Adam Ruiz Kinsman, Vice President
Maxwell Charles Hlavin, Secretary
Patricia Ann Dart, Treasurer
David William Otey Jr.,
At-Large Director 1
Naomh Maire Hudson,
At-Large Director 2
Brian James Gillette, Membership
Coordinator

SAVE THE DATE:

APRIL 12, 2019

Bar Leaders
Institute
Lewis Ginter Botanical
Garden, Richmond
The Bar Leaders Institute (BLI)
is a one-day program sponsored
by the Conference of Local and
Specialty Bar Associations to train
and provide resources to current
and prospective local and specialty
bar leaders. Details will be posted
on the CLSBA Calendar as soon as
they are available at http://bit.ly/
CLSBAcalendar.
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Solo & Small-Firm
Practitioner Forum
The Solo & Small-Firm Practitioner Forum focuses on issues that confront attorneys who
practice alone or in small firms. Law office management and ethics are among several
topics covered at these CLEs.
These CLEs are free, include lunch, and are available on a first-come, first-served
basis. Register online at http://bit.ly/2018SoloWytheville.

October 18, 2018
Wytheville Meeting Center in Wytheville, Virginia
Solo programs presented during a fiscal year (July–June) will have some crossover in
topics. You may only claim MCLE credit for attending a specific topic once every two
years, unless they are substantially different.

www.vsb.org

Law Libraries

The Merhige Collection: Highlighting Diversity
by Molly Lentz-Meyer

ordered desegregation in Richmond
schools to be executed via bussing.1 The
decision spurred innumerable people
to write to the judge. While some letters
ramble and others are incoherent, a few,
such as that from Mr. Cunningham, get
right to the point. After the decision in
Bradley, Mr. Cunningham sent a letter
to Judge Merhige that was cutting in its
simplicity, asking only, “have you ever
considered going into another line of
work?” 2 Also included in the collection
are photos of the U.S. Marshals assigned
to guard Judge Merhige and his family
in the wake of threats to their safety.

Judge Robert R. Merhige addresses the Virginia State
Bar Criminal Law Section in 1977.

If you want to know about diversity in the law in Virginia, you need look
no further than the career and legacy
of Judge Robert R. Merhige Jr. Housed
behind a room bearing his name at the
William Taylor Muse Law Library at the
University of Richmond School of Law,
the honorable judge’s papers showcase
a commitment to continual learning
in the pursuit of equitable and just
decision making. Filled with research
files, correspondence, travel documents,
and more, the collection highlights the
diversity of cases that crossed the judge’s
bench.
Below is a peek inside the collection
as it relates to some of the most celebrated and controversial cases heard by
the noted jurist.
School Desegregation
From 1970–1972, Judge Merhige wrote
a series of decisions in the litigation
over whether and how to desegregate
Richmond area schools. In his most
contentious decision, Judge Merhige
www.vsb.org

Women’s Rights
In his years on the bench, Judge Merhige
presided over a number of cases that
expanded the rights and protections afforded to women in the Commonwealth
of Virginia. Perhaps the most far-reaching case in this realm was In re. A.H.
Robins Co. — better known as the
Dalkon Shield case. Included in the collection are the entirety of the proceedings, docket books, and the judge’s notes
on the case. Merhige’s habit of keeping
his notes with opinions that he wrote
makes for an interesting study of how
thorough he was in understanding the
entirety of each case he was responsible
for adjudicating.
For example, in Ponton v. Newport
News School Board, during testimony
the judge took nineteen pages of handwritten notes in his distinctive scrawl.
Interesting to note is a memo the judge
wrote concluding, “they have really given it to this girl, but I don’t know if she
has really made out her case.”3 Despite
his doubt, he decided that Ms. Ponton’s
constitutional and Title VII rights had
been violated when she, as a single pregnant woman, was not given the same
opportunity to retain her teaching job as
a married pregnant woman would have
Vol. 67 | August 2018 | VIRGINIA LAWYER

been.4
Civil Rights
Just two weeks after his appointment to
the bench, Judge Merhige was assigned
a case involving civil rights activist H.
Rap Brown. Brown, then a leader of
the Student Nonviolence Coordinating
Committee, was charged with inciting a
riot after giving a speech in Maryland.
Letters to Judge Merhige after his extradition order and restriction of Brown’s
movement highlight the feelings of
some Virginians from the time. In an
illustrative example, Mr. Albert Pond
wrote, “I am appaled [sic] by your releasing of H. Rap Brown on September
18, 1967.”5
With over 100 banker’s boxes of
material, the Robert R. Merhige Jr.
Papers collection offers a unique insight
into the long career of Judge Merhige.
With dozens of boxes of correspondence, one can get a sense of the world
that Judge Merhige was living in as he
made decisions in controversial cases
about civil rights, women’s rights, and
much more.
Endnotes:
1	
Bradley v. School Bd. of City of Richmond, 325
F. Supp. 828 (E.D. Va.1971); Bradley v. School
Bd. of City of Richmond, 338 F. Supp. 67 (E.D.
Va. 1972).
2	Letter from Geo. C. Cunningham to Judge
Merhige, January 12, 1972, Robert R.
Merhige Jr. Papers, 1940–2005, William

Merhige continued on page 57

Molly Lentz-Meyer is the Digital and
Archival Collections Librarian at the
University of Richmond School of Law.

55

Future of Law Practice

Cyberinsurance: Necessary, Confusing and Expensive
by Sharon D. Nelson, Esq. and John W. Simek

Setting the stage
It is absolutely necessary to have cyberinsurance in order to manage your risk. No
amount of technology, policies or training can guarantee that you will not be
breached. Expensive? Oh yes. Get ready
for sticker shock when you purchase
cyberinsurance. Because we teach CLEs
on cyberinsurance, we can tell you with
some assurance that lawyers are very
confused about what specific insurance
they need. Insurance companies are
not very helpful — the various policies
offered across the industry are not at all
standardized — and of course they are
written in complicated language which
often obfuscates their meaning.
Where are we today?
Not in a great place. According to a 2017
survey by the data analytics firm FICO,
half of U.S. businesses have no cyberinsurance, 27 percent have no plans to
buy coverage and only 16 percent report
having a policy that covers all cyber
risks. There is a certain justified cynicism
about cyberinsurance. The news is rife
with companies who had cyberinsurance
but found — after being breached — that
a substantial portion of their damages
were not covered.
A 2017 report by Deloitte called
“Demystifying Cyber Insurance Coverage”
called the market “promising” but “problematic” for the insurance companies as
well as customers. We don’t have a lot of
data going back in time to help us construct reliable predictive models. With
threats evolving daily and many different
kinds of damages possibly occurring,
perhaps over a broad swath of insurance
company customers, insurers are “flying
blind” — something you can see for
yourself when you look at widely varying
prices for widely varying coverage. As a
result, many insurers are focused on PII
(personally identifiable information)
56
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coverage which may or may not be the
primary need of an organization.
After all this time, many law firms
and other entities mistakenly believe
that their general liability or business
interruption policies fully cover data
breaches. Some of them have learned
the hard way how very wrong they were.
And if you are impacted by the European
Union’s General Data Protection
Regulation that went into effect May 25,
2018, be aware that the law doesn’t allow
you to insure against GDPR fines (except
in Finland and Norway).
Given the fact that law firms are
generally not models of strong cybersecurity practices, it would be prudent
of law firms to up their game, especially
since both clients — and potential insurers — are asking hard questions about
firms’ security.

After all this time, many
law firms and other entities mistakenly believe
that their general liability
or business interruption
policies fully cover data
breaches. Some of them
have learned the hard way
how very wrong they were.
What will cyber insurers likely need to
know before giving you a quote?
Clearly, the information sought will
vary from insurer to insurer, but here is
a likely list of questions they might ask
and things they will require:

1.	Have you had an independent 3rd
party cybersecurity audit? And
yep, they’ll want the results and an
accounting of any remediation that
was performed.
2.	Do you have email encryption available for use? Is it used?
3.	Do you employ full disk encryption?
4.	A description of how your backup
is engineered — to make sure, if
you contract ransomware, that you
have a reliable backup that you can
restore your data from.
5.	Do you train your employees in
cybersecurity and how often you
train?
6. Your security-related polices.
7.	What kind of enterprise level
security software and hardware are
deployed, including firewalls, data
loss prevention, incident detection
software, etc.?
8.	Have you ever experienced a data
breach or other major cybersecurity
incident? Yes, they will want details,
including how long it took to discover any breaches.
9.	A description of the physical security of your premises.
10.	Do you comply with any national/
international cybersecurity standards?
11.	Have you ever made an insurance
claim involving cybersecurity?
Details will be required.
12.	Has any other insurer canceled your
cybersecurity policy or refused to
renew one?
13.	Mobile device security in place,
which can cover a lot, but they will
certainly want to know if you can
remotely wipe lost or stolen devices.
14.	Details of vendor management
for those who have any degree of
network access or who hold your
data by design — are audits of those
vendors required?
www.vsb.org
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15.	When employees are processed out
of your firm, what measures are
taken to secure your data?
16.	Do you do background checks on
new employees? Are they trained in
security policies?
17.	Awareness of facts which might give
rise to a possible claim at the time
the application is filled out.
18.	The amount of your annual cybersecurity budget (particularly true
for larger firms).
19.	Are you following general best practices regarding passwords, access
control, patching and upgrading
outdated software which is not
receiving security patches?
20.	A description of the kind of data
you hold (health data, credit card
data, banking records — any sort of
protected data).
21.	Financial data about your firm, including assets, revenues, number of
employees and any proposed merger
or acquisitions.
22.	Is logging enabled? What is the
retention period of log files?
The list of possible insurer questions can
seem daunting, especially if you become
aware that your truthful answers (and
failure to be truthful may invalidate
coverage) will not please the prospective
insurer.
What should you be asking a prospective insurance company?
This can be a hard question, but we
have found it useful to set forth specific
scenarios with specific damages and ask
the insurance agent to show us what
language covers what damages. For
instance, virtually all insurance policies

cover actual loss or damage to your computers, but not the loss of the data. And
if you don’t like one proposal, well, there
are now more than 60 carriers offering
cyberinsurance, so you certainly have
alternatives.
If your data is in the cloud or
otherwise held by third parties, you are
certainly going to need third party coverage. If your firm is active with social
media coverage, you may need media
liability coverage. And when regulatory
fines loom, and they often do these days,
you certainly want coverage for regulatory fines.
Ask your insurer as many questions
as you can think of, but here are a few
starters.

remediate any critical vulnerabilities
found by the audit?
5.	Are you covered if a vendor holding
your data suffers a breach?
6.	For an additional premium, does
the insurer offer a subrogation waiver? We know some of you are asking
“What’s this?” Google it for the full
explanation and why such a waiver
may be desirable. Where is cyberinsurance going?

1.	Is the coverage retroactive? How far
back, if so?
2.	Does the insurer believe your limits
of coverage are adequate for your
needs, especially given the nature
of the data you hold and the size of
your firm?
3.	Does the policy cover both the loss
and the compromise of data? (E.g.,
make sure data encrypted by ransomware is covered.)
4.	Is there a discount if you have a
3rd party independent audit and

Final Thoughts
In May 2018, Warren Buffet created
headlines when he said of his insurance
company Berkshire Hathaway Inc., “I
don’t think we or anybody else really
knows what they’re doing when writing
cyberinsurance. We don’t want to be a
pioneer on this.” Another unsettling
point of view!
The world of cyberinsurance is
evolving — think how little we have by
way of precedents. Combine that with
the rapid changes in attack surfaces,
cyber weapons and tactics, etc. and it is a
bit unsettling. As we have now reached
the point where many firms have been
breached — and will be breached again
— the one thing we can tell you for sure
is that cyberinsurance is essential risk
management for law firms.

Sharon D. Nelson is the president of Sensei
Enterprises Inc., a legal technology, cybersecurity, and digital forensics firm based in Fairfax.
(703) 359-0700 www.senseient.com.

John W. Simek is vice president of Sensei
Enterprises Inc., a legal technology, cybersecurity, and digital forensics firm based in Fairfax.
(703) 359-0700 www.senseient.com.

Merhige continued from page 55
Taylor Muse Law Library Archives and
Special Collections, University of Richmond
Law School.
3	Notes on Ponton v. Newport News School
Board testimony, undated, Robert R.
Merhige Jr. Papers, 1940–2005, William
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Taylor Muse Law Library Archives and
Special Collections, University of Richmond
Law School.
4	
Ponton v. Newport News School Board, 632 F.
Supp. 1056, 1069 (E.D. Va. 1986).
5	Letter from Albert R. Pond to Judge

Merhige, September 22, 1967, Robert R.
Merhige Jr. Papers, 1940–2005, William
Taylor Muse Law Library Archives and
Special Collections, University of Richmond
Law School.
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Risk Management

Yes, Sometimes a Referral Can Come Back to Haunt You
by Mark Bassingthwaighte, Esq.

Lawyers make referrals. It’s something
that comes with the territory. For some,
making a referral is almost a daily
occurrence. They are often made after
work is declined. Staff may make them
in response to a cold call or give one to a
client who needs a service that the firm
doesn’t provide. Referrals are sometimes
made during dinner conversations, at
social events, or after a presentation
given to the general public. Names may
be passed along to family members,
friends, a colleague, and to good clients.
After all, we do want to make sure our
good clients are well taken care of! Too
often, however, referrals seem to be made
without any thought of the potential
malpractice exposure. Is such casualness
justifiable? Unfortunately, the answer is
sometimes no.
Nationwide, malpractice coverage
statistics vary geographically due to a
number of reasons. Some lawyers do
not feel that malpractice coverage is
necessary. They prefer to protect their
assets in other ways. Others simply can’t
afford the coverage, particularly during
economic hard times. I have even had a
few lawyers tell me that they believe having malpractice coverage simply invites
claims. As they see it, if they have no insurance, no one will bother suing them.
Regardless, this is a roundabout way of
sharing that, contrary to popular belief,
not all lawyers are insured for malpractice. In fact, in a few states the percentage
of uncovered lawyers has been estimated
to be as high as 50 percent. This reality
begs the question of what could happen
if a lawyer made a referral to another
lawyer who was uninsured, and that
lawyer eventually made a mistake? Might
the referring lawyer be exposed? You
bet. There are ways that liability can be
found. It’s a hunt for a deep pocket, and
it will be framed as negligent referral.
The good news is that avoiding this type
of claim is relatively easy.
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The most dangerous type of referral
is one that results in a referral fee – and
it doesn’t matter if the fee was expected
or simply offered as a gift. Acceptance of
the fee can and will bring to the referring
attorney liability for the other attorney’s
work. If a fee is offered, the best advice is
to decline it, or suggest that the referral
fee be refunded to the client because
referral fees are too easily viewed by the
client as payment for legal advice to have
them work with the other attorney.

The most dangerous type of
referral is one that results in
a referral fee — and it doesn’t
matter if the fee was expected
or simply offered as a gift.
If your practice does accept referral fees, proceed fully aware of the
risk involved and be up front with
the client about the arrangement.
Remember: when you share fees, you
share liability. Rule 1.5 of the Model
Rules of Professional Conduct states
that a division of a fee can only occur
if the division is in proportion to the
services performed and the client agrees
in writing. In addition, the fee must be
reasonable, and each lawyer will assume
joint responsibility for the representation. This rule clearly requires that a
referring attorney who will be accepting
a referral fee inform the client of the
presence of the referral fee and obtain
written consent to the fee division. Given
all this, it would seem to be prudent to
stay in contact with the other attorney
in order to monitor critical dates and see
that work is completed on time, because
there is no free lunch here.

Two side notes are in order. First,
prior to ever making a referral where a
referral fee is expected, consider making certain that the attorney you are
referring to has malpractice insurance
in place and that the limits are adequate
for the size of the matter being referred.
Do not accept verbal verification of
coverage. There are attorneys who will
say they are insured in order to obtain
the business. Ask the other attorney for a
copy of the declaration page to the malpractice policy prior to ever making this
kind of referral. Second, occasionally an
attorney who has recently been disbarred
will seek to refer clients and request a
referral fee. If the referral happened to
be made while this attorney was in good
standing with the bar, payment of the
referral fee would be acceptable. If this
attorney is seeking to make the referral
and asking for a fee after being disbarred,
the payment of a referral fee would be
prohibited under Model Rule 5.4(a)
which prohibits the sharing of fees with
a non-attorney.
That said, acceptance of a referral
fee is not the only method of creating
a liability from a referral. Referrals to
specific lawyers or a referral made with a
promise such as “Attorney X is the finest
personal injury plaintiff attorney in the
area and always gets great results” can
also create liability. To avoid exposure for
a negligent referral claim, the rules are
simple. When referring anyone to another lawyer, always provide a minimum of
three names and make no promises. Of
course, suggesting the individual contact
a state or local bar referral service would
be another very safe practice.
Sometimes, however, we do wish to
make a specific referral if for no other
reason than to see that a good client
is properly taken care of. If negligent
referral claims are a concern for you,
consider documenting adequate malpractice coverage by asking the other
www.vsb.org
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lawyer for a copy of the declarations
page to her malpractice policy prior to
making a specific referral. Why? Because
referrals shouldn’t be based on assumptions. Negligent referral claims are about
coverage, not competency. Competent
lawyers can and sometimes do make a
mistake or miss a deadline, and again,
not all lawyers are insured.
One other type of attorney referral that can potentially create a serious
problem is the referral made to an
officemate in an office-sharing situation. By their very nature, office sharing
arrangements create added vicarious
liability for every lawyer in the space.
A simple referral to an officemate just
increases the difficulty of avoiding this
liability should a claim ever arise. In this
situation, it is particularly important
to give a minimum of three names. It
is fine to include an officemate in this
list. Just be certain to disclose that one
of the names provided is an attorney
in the suite, make no promises about
the suitemate, and be certain that the
client understands that this attorney is
completely independent. It would also be
advisable to document how this referral
was made in some fashion. Finally, never
make a referral to an officemate who is
uninsured or underinsured. This risk
simply isn’t worth it.
Now here is the interesting twist
to the issue of negligent referral. Many
referrals are made to non-clients. A
lawyer’s duties to non-clients are minimal and thus negligent referral claims
arising out of such referrals are few and
far between. The real concern is when
an attorney refers a client to another
attorney or, perhaps more frequently, to
another professional. Making matters
worse, words of assurance are also often
shared with the client in this situation
perhaps as a way to make sure the client
follows through. To underscore this
concern, consider an estate planner
who regularly refers clients to the same
CPA and is surprised to learn, after
the CPA has made an error, the CPA
has no errors and omissions coverage.
The client, now harmed, may very well
www.vsb.org

look to the estate planning lawyer for
a recovery based upon her legal advice
to work with that particular CPA. Here,
following the above advice becomes even
more important. The same rules should
apply whenever making a referral to an
existing client. Always provide a minimum of three names, make no promises,
and verify that an errors and omissions
policy is in place if a specific referral is
preferred.
Remember that these rules not only
apply to referrals made after work is declined. They also apply to referrals made
at a dinner party, in an email to a friend,
in response to an email from someone
contacting you as a result of a visit to
your firm’s website, in a casual conversa-

Always provide a minimum
of three names, make no
promises, and verify that an
errors and omissions policy
is in place if a specific referral
is preferred.

tion following a public presentation, on
a chat site, or in response to an inquiry
over the phone.
The next issue concerns staff.
Occasionally a firm will have a sound
referral policy in place that all attorneys
understand and follow, yet a staff member may be completely unaware of the
reason the policy is in place and thus not
follow the rules in every instance. There
is no ill will here, just an honest desire to
try and see that clients get the best help
possible. Their motivation is to provide good service. This staff person will
make a specific referral to an attorney
or other professional whom they know
and think highly of, blissfully unaware
of the associated risks. For clients who
are upset, staff may even try to reassure
them by making certain “harmless”
promises about the receiving attorney.

“Attorney X is a very good attorney and
well-respected by our firm.” If attorney X
misses a statute date and is uninsured or
underinsured, the client may not agree
with the statement that attorney X is a
good lawyer, and they may want to hold
the firm liable for their loss.
Make certain that all staff understand your firm’s policy and procedure
for referrals and also the reasons why
such a policy is in place. Develop a referral list with three names for the various
types of matters the firm will refer out,
and make it available to everyone in the
office. If this list doesn’t cover a referral
request, have the staff pass the matter on
to one of the attorneys, politely decline by stating the firm does not make
referrals, or have staff refer to the state or
local bar referral line.
Last but not least, an often-overlooked source of potential liability for
negligent referral claims may come from
links on your firm’s website. If there
are links to other sites, an appropriate
external links disclaimer should be
prominently displayed near these links.
The disclaimer should simply state that
the firm has provided these links for
the convenience of users of the site and
that these links do not constitute an
endorsement of the linked websites, or
of the information, products, or services
contained therein.
In reality, negligent referral claims
are not a significant problem for malReferrals continued on page 60

Mark Bassingthwaighte, Esq., has conducted
over 1,000 law firm risk management assessment visits, presented numerous continuing
legal education seminars throughout the
United States, and written extensively on
risk management and technology. Check out
Mark’s recent seminars to assist you with your
solo practice by visiting our on-demand CLE
library at alps.inreachce.com. Mark can be contacted at: mbass@alpsnet.com.
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Referrals continued from page 59
practice carriers. Yet when they arise, and
they do, these claims can be costly. Given
that the actions that can be taken to
avoid this type of claim are highly effective and quite minimal, there really is no
reason not to take the prudent course of
action and follow the advice shared here.
Disclaimer:
ALPS presents this publication or document as
general information only. While ALPS strives to
provide accurate information, ALPS expressly
disclaims any guarantee or assurance that this
publication or document is complete or accurate.
Therefore, in providing this publication or document, ALPS expressly disclaims any warranty of
any kind, whether express or implied, including,
but not limited to, the implied warranties of
merchantability, fitness for a particular purpose,
or non-infringement.
Further, by making this publication or document available, ALPS is not rendering legal or

other professional advice or services and this publication or document should not be relied upon as
a substitute for such legal or other professional advice or services. ALPS warns that this publication
or document should not be used or relied upon as
a basis for any decision or action that may affect
your professional practice, business or personal
affairs. Instead, ALPS highly recommends that
you consult an attorney or other professional
before making any decisions regarding the subject
matter of this publication or document. ALPS
Corporation and its subsidiaries, affiliates and
related entities shall not be responsible for any loss
or damage sustained by any person who uses or
relies upon the publication or document presented
herein.

November 10 – 17, 2018
Plus, an exciting optional pre-trip extension to Porto
• Six nights at the 5-star Sofitel Lisbon Liberdade in the heart of the city,
on Lisbon’s most prestigious Avenida da Liberdade
• Airfare from Dulles and airport transfer included (optional)
• Optional tours, to sites in and around Lisbon, every day
• All taxes and gratuities to hotel personnel included
• Breakfast buffet daily at hotel
• Welcome and Farewell receptions
• Half-day Orientation Tour
• Dedicated Hospitality desk at hotel staffed by a local Destination
Management Company (DMC)
• Nine hours of CLE, including a live presentation on Portuguese Legal Structure

For more information, please visit
www.vacleinternational.org
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CLE Calendar
Virginia CLE Calendar
Virginia CLE will sponsor the following continuing legal education courses. For details, see http://www.vacle.org/seminars.htm.
August 23
Attorney Fee Awards in Virginia
Live — Charlottesville/Webcast/Telephone
Noon–2 pm
August 23
Recent Developments in Civil Litigation
Telephone 3–5 pm
August 27
Hanging a Shingle: Starting and Perfecting a
Successful Law Practice
Video — Charlottesville 8:25–3:45 pm
August 28
Mental Health Issues in Family Mediation
Live — Charlottesville/Webcast/Telephone
Noon–2 pm
August 28
Civil Practice in the General District Court:
Tips for Practicing in an Often Overlooked
Forum
Live — Charlottesville/Webcast/Telephone
3–5 pm
August 28
Hanging a Shingle: Starting and Perfecting a
Successful Law Practice
Video — Alexandria, Norfolk, Richmond,
Roanoke
8:25–3:45 pm (Richmond video begins at
9 am)
September 5
Social Media in the Workplace
Webcast/Telephone 9–11 am
September 5
Mental Health Issues in Family Mediation
Webcast/Telephone Noon–2 pm
September 6
3rd Annual Federal Government
Contracting Seminar 2018: Tools for
Pursuit and Payment
Live — Fairfax 9 am–1:20 pm
September 6
Recent Developments in Civil Litigation
Telephone Noon–2 pm
September 7
Avoiding Ethical Mistakes, Malpractice, and
Cyber Liability Claims
Live — Charlottesville/Webcast/Telephone
Noon–2 pm
September 7
Entertainment Law Primer
Live — Charlottesville/Webcast/Telephone
9–11 am
www.vsb.org

September 7–8
45th Annual Advanced Business Law
Conference
Live — Wintergreen
Friday: Noon–5:30 pm; Saturday: 8:15
am–12:30 pm

Today’s More Ethical Lawyer
Live — Richmond 9 am–12:15 pm

September 10
What’s New at the Virginia Supreme Court?
An Overview of Recent Civil Decisions 2018
Live — Charlottesville/Webcast/Telephone
10–11:30 am

September 19
Essentials of Appellate Practice
Webcast/Telephone Noon–2 pm

September 18
Family Law Mediation
Webcast/Telephone Noon–3:15 pm

September 12
Representation of Children as a Guardian
ad Litem — 2018 Qualifying Course
Live — Richmond 8:30 am–5:15 pm
September 12
OBJECTION! Making and Responding to
Pretrial and Trial Objections
Live — Charlottesville/Webcast/Telephone
Noon–3:15 pm
September 13
Attacking the Expert’s Opinion
Live — Fairfax 8:30 am–4:15 pm
September 13
27th Annual Advanced Elder Law Update
Seminar
Live — Richmond 9 am–4:15 pm
September 13
Attorney Fee Awards in Virginia
Webcast/Telephone
11 am–1 pm
September 14
Attacking the Expert’s Opinion
Live — Richmond 8:30 am–4:15 pm

September 20
Lawyer as Leader: Outside the “Thinking
Like a Lawyer” Box
Live — Charlottesville/Webcast/Telephone
11 am–2:15 pm
September 20
Uninsured and Underinsured Motorist
Insurance
Live — Charlottesville/Webcast/Telephone
3–5 pm
September 21
4th Annual Constitutional Institute at
George Washington’s Mount Vernon: The
Use and Abuse of the Fourth Amendment
in Law Enforcement and Domestic
Surveillance
Live — Mount Vernon — Time TBD
September 21
Avoiding Ethical Mistakes, Malpractice, and
Cyber Liability Claims
Webcast/Telephone Noon–2 pm

September 14–15
33rd Annual Mid-Atlantic Institute on
Bankruptcy and Reorganization Practice
Live — Charlottesville
Friday: 8:55 am–5:20 pm; Saturday:
9 am–12:30 pm

September 24
Cybersecurity Training for Law Firm
Employees
Live — Charlottesville/Webcast/Telephone
Noon–2 pm

September 17
Clarence Darrow’s Ethics Lessons for
Today’s More Ethical Lawyer
Live — Fairfax 9 am–12:15 pm

September 24
What’s New at the Virginia Supreme Court?
An Overview of Recent Civil Decisions 2018
Webcast/Telephone 3–4:30 pm

September 17
Modifying Irrevocable Trusts
Live — Charlottesville/Webcast/Telephone
Noon–2 pm
September 18
Clarence Darrow’s Ethics Lessons for

September 20
4th Annual Constitutional Institute at
George Washington’s Mount Vernon: The
Use and Abuse of the Fourth Amendment
in Law Enforcement and Domestic
Surveillance
Live — Mount Vernon — Time TBD

September 25
Police Use of Excessive Force: § 1983
Litigation and Remedies in Federal Courts
Live — Charlottesville/Webcast/Telephone
Noon–2 pm
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September 25
Barron Henley Seminar
Live — Richmond
TBD
September 25
Hanging a Shingle: Starting and Perfecting a
Successful Law Practice
Video — Fredericksburg, Hampton,
Lynchburg, Winchester 8:25–3:45 pm
September 26
Preparing and Trying the Dog Bite Case
Live — Charlottesville/Webcast/Telephone
Noon–2 pm
September 26
Civil Practice in the General District Court:
Tips for Practicing in an Often Overlooked
Forum
Webcast/Telephone 3–5 pm
September 27
Essentials of Drafting Prenuptial
Agreements
Live — Charlottesville/Webcast/Telephone
Noon–2 pm
September 27
What Every Elder Law Attorney Needs to
Know
Live — Charlottesville/Webcast/Telephone
3–5 pm

October 2
The Role of a Guardian ad Litem in a
Contested Case
Live — Charlottesville/Webcast/Telephone
3–5 pm
October 2
Attacking the Expert’s Opinion
Video — Tysons 8:30 am–4:15 pm
October 3
DUI Defense in Virginia 2018
Live — Richmond 8:30 am–3:45 pm
October 3
37th Annual Family Law Seminar 2018:
Perspectives, Perspectives …
Live — Fairfax 9 am–4:30 pm
October 3
OBJECTION! Making and Responding to
Pretrial and Trial Objections
Webcast/Telephone Noon–3:15 pm
October 3
Attacking the Expert’s Opinion
Video — Harrisonburg, Norfolk, Roanoke
8:30 am–4:15 pm

October 5
DUI Defense in Virginia 2018
Live — Fairfax 8:30 am–3:45 pm

September 28
Uninsured and Underinsured Motorist
Insurance
Webcast/Telephone Noon–2 pm

October 5
37th Annual Family Law Seminar 2018:
Perspectives, Perspectives …
Live — Richmond 9 am–4:30 pm

September 28
Attacking the Expert’s Opinion
Video — Charlottesville 8:30 am–4:15 pm

October 5
Tom Spahn on Confidentiality: Clients’ Past
and Ongoing Misconduct
Live — Charlottesville/Webcast/Telephone
Noon–2 pm

October 1
Essentials of Virginia Civil Motions Practice
Live — Charlottesville/Webcast/Telephone
Noon–2 pm
October 2
Ethics Update for Virginia Lawyers
Live — Charlottesville/Webcast/Telephone
Noon–2 pm
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October 10
Medical Malpractice Case Screening:
Knowing When to Keep the Case, and When
to Refer It
Webcast/Telephone 9–11 am
October 10
Preparing and Trying the Dog Bite Case
Webcast/Telephone Noon–2 pm
October 10
Clarence Darrow’s Ethics Lessons for
Today’s More Ethical Lawyer
Video — Norfolk, Warrenton 9 am–12:15 pm
October 10
36th Annual Real Estate Practice Seminar
2018
Video — Tysons 9 am–4:10 pm

October 4
Attacking the Expert’s Opinion
Video — Alexandria, Richmond
8:30 am–4:15 pm (Richmond video begins
at 9 am)

September 28
Entertainment Law Primer
Webcast/Telephone
9–11 am

September 28–29
30th Annual Intellectual Property Seminar
Live — Alexandria
Friday: 12:55–5:15 pm; Saturday:
8:30 am–12:45 pm

October 9
Clarence Darrow’s Ethics Lessons for
Today’s More Ethical Lawyer
Video — Alexandria, Richmond, Roanoke
9 am–12:15 pm

October 8
Clarence Darrow’s Ethics Lessons for
Today’s More Ethical Lawyer
Video — Charlottesville 9 am–12:15 pm
October 9
37th Annual Family Law Seminar 2018:
Perspectives, Perspectives …
Live — Norfolk 9 am–4:30 pm
October 9
Cybersecurity Training for Law Firm
Employees
Webcast/Telephone Noon–2 pm

Virginia State Bar
Harry L. Carrico
Professionalism Course
September 12, 2018, Richmond
v
December 6, 2018, Richmond
See the most current dates and
registration information at
www.vsb.org/site/members/new.

www.vsb.org
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DISCIPLINARY SUMMARIES
The following are summaries of disciplinary actions for violations
of the Virginia Rules of Professional Conduct (RPC) (Rules of the
Virginia Supreme Court Part 6, ¶ II, eff. Jan. 1, 2000) or another of
the Supreme Court Rules.
Copies of disciplinary orders are available at the web link provided
with each summary or by contacting the Virginia State Bar Clerk’s
Office at (804) 775-0539 or clerk@vsb.org. VSB docket numbers are
provided.

CIRCUIT COURT
Joseph Dee Morrissey
Henrico, Virginia
15-033-100800, 15-033-102037, 16-033-104333
By order entered March 30, 2018, the Circuit Court for the City of
Richmond revoked Joseph Dee Morrissey’s license to practice law
in the Commonwealth of Virginia. The three-judge panel found
that Morrissey violated professional rules regarding misconduct,
the responsibilities of partners and supervisory lawyers, and the
unauthorized practice of law. On June 14, 2018, the Supreme Court
of Virginia denied a stay of revocation pending appeal. The revocation is effective June 15, 2018. RPC 8.4 (b), 5.1, 5.5 (c)
www.vsb.org/docs/Morrissey-061218.pdf

DISCIPLINARY BOARD
William Aaron Cluett		
Henrico, Virginia			
16-032-106107, 17-032-108661, 18-032-109836
On July 10, 2018, the Virginia State Bar Disciplinary Board issued a
public reprimand with terms to William Aaron Cluett for violating
professional rules that govern competence, diligence, and communication. This was an agreed disposition of misconduct charges.
RPC 1.1; 1.3 (a); 1.4 (a), (b), (c)
www.vsb.org/docs/Cluett-071218.pdf
Alisa Lachow Correa		
Lake Ridge, Virginia		
17-051-106642
Effective May 18, 2018, the Virginia State Bar Disciplinary Board
issued a public reprimand with terms to Alisa Lachow Correa for
violating professional rules that govern the safekeeping of property.
RPC 1.15 (b)(3), (c)(1)(2)(4), (d)(2)(3)(4)
www.vsb.org/docs/Correa-071218.pdf
Bruce Edward Downing
Winchester, Virginia		
17-070-106921, 17-070-107873
Effective April 23, 2018, the Virginia State Bar Disciplinary Board
issued a public admonition to Bruce Edward Downing for violating
www.vsb.org

professional rules that govern competence, diligence, communication, safekeeping property, declining or terminating representation,
and bar admission and disciplinary matters. This was an agreed
disposition of misconduct charges. RPC 1.1; 1.3 (a); 1.4 (a), (c);
1.15 (a)(1)(3), (b); 1.16 (d); 8.1 (b)
www.vsb.org/docs/Downing-071218.pdf
Michael Anthony Lormand
Glen Allen, Virginia		
18-031-112311
Effective June 22, 2018, the Virginia State Bar Disciplinary Board
revoked Michael Anthony Lormand’s license to practice law based
on violations of the rules of professional conduct governing communication, fees, safekeeping of property, declining or terminating
representation, and misconduct. RPC 1.4 (a), (c); 1.5 (b); 1.15 (a)
(1), (b)(1, 3-5); 1.16 (d), (e); 8.4 (b), (c)
www.vsb.org/docs/Lormand-070618.pdf
Robert L. Isaac Shearer Jr.
Fairfax, Virginia			
18-052-109900
Effective June 22, 2018, the Virginia State Bar Disciplinary Board
suspended Robert Lyman Isaac Shearer Jr.’s license to practice law
in the Commonwealth of Virginia for three years for violating
professional rules that govern diligence, communication, safekeeping of property, declining or terminating representation, and bar
admission and disciplinary matters. RPC 1.3 (a); 1.4 (a); 1.15 (a)
(1), (b)(4); 1.16 (d); 8.1 (c)
www.vsb.org/docs/Shearer-070318.pdf
Leslie Dana Silverman
Olney, Maryland			
18-000-111671
Effective June 22, 2018, the Virginia State Bar Disciplinary Board
revoked Leslie Dana Silverman’s license to practice law in the
Commonwealth of Virginia based on her December 5, 2017, disbarment from the practice of law in the District of Columbia by the
District of Columbia Court of Appeals. Rules of the Supreme Court
of Virginia Part 6, § IV, ¶ 13-24
www.vsb.org/docs/SILVERMAN-070618.pdf
Jejomar Guarin Untalan
Sterling, Virginia			
18-000-111882
Effective May 25, 2018, the Virginia State Bar Disciplinary Board
suspended Jejomar Guarin Untalan’s license to practice law in
Virginia for a period of six months with all but 60 days stayed in
favor of a one-year period of probation – subject to conditions
imposed by the District of Columbia. This was an imposition of
reciprocal discipline, based on his suspension by the District of
Columbia. Rules of Court Part 6, § IV, ¶ 13-24
www.vsb.org/docs/Untalan-070918.pdf
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DISTRICT COMMITTEES
Lowell Alan Stanley
Norfolk, Virginia
17-021-109667
On July 20, 2018, the Second District Subcommittee of the Virginia
State Bar issued a public reprimand without terms to Lowell Alan
Stanley for violating professional rules that govern the safekeeping
of property. This was an agreed disposition of misconduct charges.
RPC 1.15 (b)(4)(5)
www.vsb.org/docs/Stanley-072018.pdf

Nancy Beth White		
Manakin-Sabot, Virginia		
17-033-106515
On June 25, 2018, the Virginia State Bar Third District
Subcommittee issued a public reprimand with terms to Nancy
Beth White for violating professional rules that govern competence,
diligence, safekeeping of property, and bar admission and
disciplinary matters. This was an agreed disposition of misconduct
charges. RPC 1.1; 1.3 (a); 1.15 (b)(5); 8.1 (c)
www.vsb.org/docs/White-062718.pdf

DISCIPLINARY PROCEEDINGS
Suspension – Failure to Pay Disciplinary Costs		
Karl Gallen Blanke
Burke, VA
Richard Murray
Bradenton, FL
Charles Gregory Phillips
Salem, VA
Laura Reed Wright
Roanoke, VA

Effective Date
Lifted
June 28, 2018			
July 10, 2018
June 21, 2018
July 20, 2018
June 7, 2018

Suspension – Failure to Comply with Subpoena
William Franklin Burton
Chevy Chase, MD
June 4, 2018
July 11, 2018
John James McNally
Norfolk, VA
May 31, 2018
July 3, 2018
Brian Austin Revercomb
King George, VA
June 8, 2018			
		
Impairment
Carrie Willis Witter
Richmond, VA
July 13, 2018

NOTICES TO MEMBERS
MCLE ADMINISTRATIVE SUSPENSIONS
Virginia State Bar members who have been administratively suspended for failure to comply with the Mandatory Continuing Legal
Education requirements for 2017 are listed at www.vsb.org/site/
members/administrative-suspensions#MCLE. The requirements
are described in Part 6, Section IV, Paragraphs 17, 13.2, and 19 of
the Rules of the Virginia Supreme Court. The VSB has been unable
to contact some of these attorneys. The bar requests that members
report the location and practice status of any person on the list by
contacting the MCLE Department at (804) 775-0577 or MCLE@
vsb.org. The list was posted online July 12, 2018. To determine
whether a listed attorney has fulfilled MCLE obligations after that
date, contact the MCLE Department.
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PRO BONO CONFERENCE
The Special Committee on Access to Legal Services will hold its
annual Pro Bono Conference and Celebration on Wednesday,
October 17, at the Waterside Marriott in Norfolk. Three CLE sessions are available. More information: www.vsb.org/site/events/
item/2018_pro_bono_conference or contact Crista Gantz at
cgantz@vsb.org.

SOLO AND SMALL FIRM PRACTITIONERS FORUMS
Register now for the Solo & Small-Firm Practitioner Forum on
Thursday, October 18 at the Wytheville Meeting Center that
offers CLE and Ethics credits. For more information, please contact Paulette Davidson at 804-775-0521 or visit
http://bit.ly/2018SoloWytheville

www.vsb.org
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NOTICES TO MEMBERS
NOMINATIONS SOUGHT FOR BOARD AND
COMMITTEE VACANCIES
Volunteers are needed to serve the Virginia State Bar’s boards and
committees. The Nominating Committee will refer nominees to the
VSB Council for consideration at its October meeting. All appointments are made by the Supreme Court of Virginia.
Vacancies in 2019 are listed below. All appointments or elections
will be for the terms specified, beginning on July 1, 2019.
Council Members at Large: 4 lawyer vacancies (of which 2 incumbents are not eligible for reappointment, 1 incumbent is eligible for
reappointment to a second term and 1 incumbent has resigned).
May serve 2 consecutive 3-year terms.
Disciplinary Board: 6 lawyer vacancies and 1 lay member vacancy
(of which 4 lawyer members are not eligible for reappointment and
2 current members are eligible for reappointment to a second term,
and 1 lay member is eligible for reappointment). District committee service is required. May serve 2 consecutive 3-year terms.
Mandatory Continuing Legal Education Board: 3 lawyer vacancies
(of which 2 members are not eligible for reappointment and 1 current member is eligible for reappointment to a second term). May
serve 2 consecutive 3-year terms.
Nominations, along with a brief résumé, should be sent
by September 7, 2018, to:
Doris Henderson Causey, Chair VSB Nominating Committee
Virginia State Bar, 1111 E. Main St., Suite 700, Richmond, VA
23219-0026 or emailed to nominations@vsb.org.
Learn more about the VSB and additional volunteer opportunities.
www.vsb.org/site/about

VSB DISCIPLINARY BOARD TO HEAR STEVEN FRANK
HELM’S REINSTATEMENT PETITION ON NOVEMBER 16,
2018
Deadline for Comment: November 9, 2018
On December 27, 2018, Steven Frank Helm petitioned the
Supreme Court of Virginia for reinstatement of his license to
practice law pursuant to Part 6, § IV, ¶ 13-25.E of the Rules of
the Supreme Court of Virginia. On January 16, 2018, the Clerk
of the Virginia State Bar Disciplinary Board certified that the
requirements of Part 6, § IV, ¶ 13-25.F were met. Accordingly,
the Virginia State Bar Disciplinary Board will hear the Petition
for Reinstatement on November 16, 2018 at 9:00 a.m. at the State
Corporation Commission, Courtroom A, 1300 E. Main Street,
Richmond, VA 23219. After hearing evidence and oral argument,
www.vsb.org

the Disciplinary Board will make factual findings and recommend
to the Supreme Court whether the petition should be granted or
denied.
The Disciplinary Board seeks information about Mr. Helm’s
fitness to practice law. Written comments or requests to testify
at the hearing should be submitted to DaVida M. Davis, Clerk
of the Disciplinary System, 1111 East Main Street, 7th Floor,
Richmond, Virginia, 23219 or by email to clerk@vsb.org, no later
than November 9, 2018. Comments will become a matter of public
record. Copies of Mr. Helm’s April 1, 2011 Consent to Revocation
(with Mr. Helm’s Affidavit Declaring Consent to Revocation
attached) and the Petition for Reinstatement with all attachments
are available to the public by contacting Ms. Davis at clerk@vsb.org,
or by calling the clerk’s office at (804) 775-0539.
Mr. Helm was initially licensed to practice law in the
Commonwealth of Virginia on September 30, 1991. On April 1,
2011, the Virginia State Bar accepted his Affidavit Consenting to
Revocation and entered an order revoking his law license to practice law, effective that date. At the time that he consented to the
revocation of his license, Mr. Helm was under investigation for
three cases involving lack of diligence, lack of communication,
failure to properly account for client funds, and failure to properly
maintain client funds in his trust account.
On March 29, 2012, pursuant to a plea agreement, Mr. Helm
pled guilty in the United States District Court for the Western
District of Virginia to one count of mail fraud (violation of 18
U.S.C, Section 1341) and one count of fraud and false statements in
violation of 26 U.S.C. 7206 (1). Mr. Helm engaged in mail fraud by
utilizing the United States Postal Service in furtherance of a scheme
to wrongfully use client funds to pay personal expenses and obligations. Mr. Helm engaged in the offense of fraud and false statements by filing a false tax return in which he intentionally failed to
properly report income acquired during the 2009 calendar year.
Mr. Helm was awarded a sentence that included imprisonment
for a period of 24 months and, upon his release from confinement,
a period of supervised release of two years. On June 12, 2012, he
reported to the Federal Correctional Institute in Morgantown, West
Virginia. He was released to a halfway house in Newport News,
VA, on December 26, 2013, after serving 18 months, two weeks,
and two days of his federal sentence, having been awarded “good
time” for good behavior. He was released from the halfway house
on January 22, 2014, at which time he commenced his period
of supervised release. In furtherance of a recommendation from
his probation officer, Mr. Helm was released from his supervised
release approximately one year early, that being on March 30, 2015.
In his Petition for Reinstatement, Mr. Helm asserted that he
has learned valuable lessons from his mistakes, that he is a person of honest demeanor and good moral character and possesses
the requisite fitness to practice law within the Commonwealth of
Virginia. He further asserted that he now recognizes the severity
of his situational depression, which he contends contributed to his
committing the misconduct that resulted in the revocation of his
license and his criminal convictions, and that he has recovered from
this situational depression. Mr. Helm further asserted that more
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than six years have elapsed since the revocation of his license and
that he has used that time to serve his debt to society, and to grow
in character, maturity and experience. Mr. Helm submits that he
has kept current with the law, and that since the time of his revocation, he has completed over ninety credit hours of continuing
legal education, including fifteen hours in ethics, all of which have
been approved by the Virginia State Bar. He further provided proof
that he took and passed the Multistate Professional Responsibility
Examination on August 13, 2016, receiving a scaled score of 97.
Mr. Helm’s law license was placed under a Cost Suspension
on September 28, 2011, for failure to pay costs associated with the
three misconduct cases which were under investigation at the time
he submitted his Consent to Revocation. A receiver was appointed
for Respondent’s law practice and on February 13, 2017, the
receiver made payment to the Virginia State Bar for all outstanding costs, including a payment in the amount of $7,266.27 to the
Clients’ Protection Fund. Thereafter, the Cost Suspension was lifted.
Presently, Mr. Helm does not owe the Virginia State Bar any costs
or fees associated with any complaints against him.

Mr. Helm reported that his law-related employment since his
release has included positions with several law firms, including:
Commonwealth Accident Injury Law, P.C. (Litigation and Office
Manager) 2016 to present; UnitedLex (document review) 2015 to
2016; and 2255 Appeals (founder/owner of an appellate consulting
business) 2014 to 2016. Mr. Helm also served as a consulting paralegal to Richmond-area law firms.
Mr. Helm reported that his non-law-related employment
included: Downtown and James Center YMCAs (group fitness
instructor and personal trainer) 2015 to present; Max’s on Broad/
Tarrant’s Café/Tarrant’s West (RVA Hospitality) (various positions from bartender to director of public relations) from 2014 to
2017; KennTico Cuban Bar & Grill (bartender) 2015; and Pegasus
Restaurant (bartender/server) 2015. Mr. Helm reported that his
community service includes volunteering with the Lewis Ginter
Botanical Gardens and supporting local charities by training for
and running in marathons.

Got an Ethics Question?
The VSB Ethics Hotline is a confidential consultation service for members of the Virginia
State Bar. Non-lawyers may submit only unauthorized practice of law questions. Questions
can be submitted to the hotline by calling (804) 775-0564 or by clicking on the “Email Your
Ethics Question” link on the Ethics Questions and Opinions web page at www.vsb.org/site/
regulation/ethics/.

Wear the Pin That Says You’re a Super Lawyer.
Answer 15 questions or more on Virginia.freelegalanswers.org
and we’ll send you a pin to wear with pride.
Virginia.freelegalanswers.org — A national ABA-sponsored program bringing legal answers
to people who cannot afford an attorney. Questions? Contact Crista Gantz at cgantz@vsb.org or (804) 775-0522.

Do Pro Bono. Do Good.
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NOTICES TO MEMBERS
CLIENTS’ PROTECTION FUND BOARD PETITIONS PAID
Between July 1, 2017 and June 30, 2018, the Clients’ Protection Fund Board approved payments to 27 clients. The matters involved
14 attorneys.
		
Attorney/Location		

FY 2018
Amount Paid To Date

Type of Case

Michael Alan Bishop (Deceased)

Meadowview, VA

7,884.00

29,134.00

Unearned fees/Conversion/Theft

Michael Alan Bishop (Deceased)

Meadowview, VA

7,500.00

29,134.00

Unearned fees/Virginia Civil Law

Sara Elizabeth Chase

Henrico, VA

1,000.00

23,450.00

Unearned fees/Family Law

Shelly Renee Collette

Winchester, VA

750.00

750.00

Unearned fees/Guardianship

Jud Andrew Fischel

Warrenton, VA

2,500.00

2,500.00

Unearned fees/Civil Law - State

Stephen Joseph Fisher (Deceased)

Leesburg, VA

1,800.00

1,800.00

Unearned fees/Bankruptcy

Tony Michael Hutchinson

Norton, VA

500.00

500.00

Unearned fees/Bankruptcy

Karen M. Kennedy

Fredericksburg, VA

3,300.00

35,300.00

Unearned fees/Consumer Law

Karen M. Kennedy

Fredericksburg, VA

25,810.00

35,300.00

Unearned fees/Consumer Credit

Karen M. Kennedy

Fredericksburg, VA

6,190.00

35,300.00

Unearned fees/Consumer Credit/Real Estate

Kimberly Lisa Marshall

Poolesville, MD

6,500.00

6,500.00

Unearned fees/Family Law

Michael Jerome Massie

Portsmouth, VA

4,338.75

7,178.25

Unearned fees/Embezzlement

Michael Jerome Massie

Portsmouth, VA

2,839.50

7,178.25

Unearned fees/Embezzlement

John Frederick McGarvey

Glen Allen, VA

2,550.00

14,550.00

Unearned fees/Criminal Law

John Frederick McGarvey

Glen Allen, VA

2,900.00

14,550.00

Unearned fees/Criminal Law

John Frederick McGarvey

Glen Allen, VA

1,150.00

14,550.00

Unearned fees/Criminal Law

John Frederick McGarvey

Glen Allen, VA

1,750.00

14,550.00

Unearned fees/Family Law

John Frederick McGarvey

Glen Allen, VA

1,000.00

14,550.00

Unearned fees/Criminal Law

John Frederick McGarvey

Glen Allen, VA

3,200.00

14,550.00

Unearned fees/Criminal Law

John Frederick McGarvey

Glen Allen, VA

2,000.00

14,550.00

Unearned fees/Criminal Law

Jean Jerome Dandy Ngando Ekwalla

Woodbridge, VA

1,600.00

167,331.12

Unearned fees/Bankruptcy

Jean Jerome Dandy Ngando Ekwalla

Woodbridge, VA

2,850.00

167,331.12

Unearned fees/Consumer Credit

Jean Jerome Dandy Ngando Ekwalla

Woodbridge, VA

2,250.00

167,331.12

Unearned fees/Landlord/Tenant

John Arthur Sutherland Jr.
Fairfax, VA
7,333.33
7,333.33
				

Conversion-Theft/Personal Injury,
Property Damage

Michael Alan Ward

Fairfax, VA

1,985.00

1,985.00

Unearned fees/Family Law

Nnika Evangeline White

Richmond, VA

500.00

23,756.80

Unearned fees/Family Law

Nnika Evangeline White

Richmond, VA

1,150.00

23,756.80

Unearned fees/Bankruptcy

Total 		

www.vsb.org

$103,130.58
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Professional Notices
The Virginia Bankers
Association has named
DeMarion P. Johnston as
its General Counsel. In this
role she serves as chief legal
Johnston
advisor to the Association
and its affiliated and managed companies. Mrs. Johnston was
previously an associate general counsel
in the Office of General Counsel of the
Virginia State Corporation Commission.
Elizabeth Killeen
Humphries (Libby)
has joined the Office
of the Fredericksburg
Commonwealth’s Attorney Humphries
as a deputy commonwealth’s
attorney. Prior to joining the
office, Ms. Humphries practiced law as a
senior prosecutor in the Charlottesville
Commonwealth’s Attorney Office, where
she served for over eighteen years. Ms.
Humphries works on violent felony
prosecutions and chairs the J&DR Court
prosecutions unit.
Terrence L. Graves, a shareholder and co-leader of the
Litigation Group at Sands
Anderson P.C. became the
Richmond Bar Association’s
Graves
134th president when he
took office on June 1st. Mr.
Graves practices in the areas of transportation, product liability, construction
defect, premises liability, and professional
liability defense. He has tried cases in
a majority of judicial circuits and all
federal district courts in Virginia and has
also been admitted pro hac vice in state
courts in Maryland, North Carolina, and
the District of Columbia.
Other officers elected at the Annual
Meeting held on April 18, 2018, were:
Daniel E. Lynch of Lynch Hays Seli, P.C.,
President-Elect; Hon. W. Reilly Marchant
of the Richmond Circuit Court,
Honorary Vice President; T. O’Connor
Johnson of Hudley & Johnson, PC,
Vice President; John W. Anderson of
Spotts Fain, P.C, Secretary-Treasurer;
and Douglas D. Callaway of Union
Bank & Trust, Immediate Past President.
Brian L. Hager of Hunton Andrews
Kurth, G. Williams Norris Jr. of Virginia
Commonwealth University and Jennifer
J. West of Spotts Fain, P.C. were elected
to serve on the Board of Directors.
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Cozen O’Connor Public
Strategies is pleased to
announce that Julia Ciarlo
Hammond and Ryan F.
O’Toole — who have sucHammond
cessfully secured the passage
of numerous public policy measures before Virginia’s
General Assembly and
multiple governors —
have joined its fast-growing
O’Toole
government relation’s team
in Richmond. Both come to the firm
from Eckert Seamans’ Government
Affairs practice, where Hammond served
as senior manager of government affairs
and O’Toole served as government relations manager.
Miles & Stockbridge continues its strategic expansion
in the Washington D.C.
metro area with the addition
of senior corporate lawyer
Webb
Robert B. Webb III to the
firm’s Tysons Corner office.
Webb, who joins as a principal, devotes
much of his corporate law practice to
information technology and government
contracting related businesses. He also
has substantial experience in transactional and finance work for professional
and technical services, real estate and
healthcare clients. He was most recently a partner at Squire Patton Boggs in
Northern Virginia for the past 17 years.
The law firm of Midkiff, Muncie & Ross,
P.C. has added to new attorneys to its

roster. Daniel L. Robey joins
the firm’s Northern Virginia
office in Oakton, leading its
first and third-party practice.
Mr. Robey is an experienced
Robey
civil litigation defense attorney, having handled hundreds of cases
involving complex coverage, personal injury, property damage, product liability,
and construction defects.
Thomas A. Counts II joins
the firm’s Roanoke office
as Of Counsel, where he
will focus his practice in
the areas of complex civil
Counts
litigation, the defense of first
and third-party insurance claims, and
coverage. Mr. Counts was formerly managing attorney of Nationwide Insurance’s
Roanoke Trial Division of Robey,
Teumer, Drash, Kimbrell & Counts.

Professional Notices
Email your news and professional portrait to dnorman@vsb.org for publication in Virginia Lawyer. Professional
notices are free to VSB members and
may be edited for length and clarity.

You Don’t Always Get What You Pay For:
Sometimes You Get Something For Free.
Your VSB membership gives you access to free legal advice
on issues ranging from starting a law practice to closing a
law practice to anything and everything that may trigger a
malpractice claim.
Call (703) 659-6567 or Toll free: (800) 215-7854 for a
confidential, free, risk management consultation with John
J. Brandt, JD, LL.M. all at no cost to VSB members. Powered
by ALPS.

www.vsb.org

Classified Ads
Notices
IN SEARCH OF ATTORNEY
(PERHAPS ANNANDALE)

Looking for a lawyer who may
have drawn a will for Eleanor R.
Kaufer. She lived in Annandale
for the last 20 years, and worked
part time for an attorney in the
early 1980’s. If you know of such
a document, please contact:
Wally Kaufer, 509 494-3373
Wpkaufer@charter.net.

Positions Available
ASSISTANT COUNTY ATTORNEY
(AUGUSTA)

The County of Augusta is
accepting applications for
Assistant County Attorney.
Candidate must (1) be licensed
to practice law in the State of
Virginia (2) have two years’
experience as a practicing attorney, some to include practice
of local government law; (3)
be admitted to practice before
the Virginia Supreme Court or
Federal District Courts or be
able to obtain admission within
two months of employment.
Starting salary $59,260, negotiable depending upon qualifications. VRS retirement, group
life insurance, health insurance,
and PTO leave.
Application can be downloaded from at www.co.augusta.
va.us. Send completed application and resume to County
of Augusta, Attn: Human
Resources Office, P. O. Box 590,
Verona, VA 24482-0590, Tel:
540-245-5617; Fax: 540-2455175. Position opened until
filled. EEO employer.
DEAN OF THE LAW SCHOOL

Regent University’s School of
Law is seeking an exceptional
individual to serve as its next
www.vsb.org

dean. The School of Law was
founded in 1986 as part of
Regent University, one of the
nation’s leading academic
centers for Christian thought
and action. The dean’s position
offers a unique opportunity
for a talented, entrepreneurial,
and innovative leader to guide
a team of highly credentialed,
experienced practitioners and
exceptional staff to educate and
mentor students in the legal
professions.
Regent Law seeks a
dynamic Christian leader
with significant legal, judicial,
and academic administrative
experience. The candidate must
be an excellent scholar with outstanding academic credentials
commensurate with a tenured
appointment at the rank of
associate professor or professor;
an exceptional administrator
with expertise in ABA accreditation and managing a diverse faculty; and a dedicated educator
with a deep commitment to and
love for students.
A full description of the
position may be found here:
http://bit.ly/regentdean.
EXECUTIVE DIRECTOR
(CHARLOTTESVILLE)

The Legal Aid Justice
Center (LAJC), a not for profit
law firm committed to battling
poverty and injustice through
individual legal representation,
group and class action litigation,
community organizing, policy
advocacy, and media relations,
is seeking nominations and
applications for the position
of Executive Director. A full
description of the position
and its requirements may be
found here. https://nonprofit
professionals.com/current
-searches-all/lajc-ed

ASSISTANT CITY ATTORNEY II
(ROANOKE)

SALARY RANGE $68,656.64–
$109,850.78 Annually
Open until filled.
Provides legal services
to various City departments,
boards and commissions, advising groups on legal matters.
Attends meetings of boards and
commissions of the City and
renders legal advice to these
clients. The successful candidate
should have a diverse practice
that includes experience in
litigation, including workers’

compensation law, tort law, and
civil rights litigation; zoning and
land use law; code enforcement
and administrative law. The
successful applicant will also
be required to review and draft
contracts, ordinances, resolutions, deeds, leases, releases and
other complex legal documents
on behalf of the City. The City
of Roanoke is a self-insured entity. Therefore, the assistant city
attorney will also be expected to
defend the City in court includcontinued on page 70
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Classified Ads
ing preparing cases for court
at both the trial and appellate
levels.
Applicants should possess
excellent communications skills
to deal effectively with public
officials and the general public.
Experience with Windows,
Word and Excel. Virginia State
Bar membership is required.
One to five years of local
government law experience is
preferred. Law degree from an
accredited law school; five to ten
years related experience and/or
training in the practice of law;
preferably municipal law; or
equivalent combination of education and experience. Please
attach your resume, law school
transcript and a writing sample
to your application. Apply here:
https://www.governmentjobs.
com/careers/roanoke

70

Services

MEDIATE IN MIAMI

EXPERT WITNESS

Certified Florida Civil

Trusts and estates attorney

LITIGATION FINANCE, LAWSUIT

Mediator with 35+ years’

with over 35 years of Virginia

FUNDING, LAW FIRM FUNDING,

experience as a partner in New

practice. Will analyze cases and

York-based national law firm,

provide expert testimony about

available to handle complex

fiduciary matters. Successful

mediation in Florida.   Barred

results in significant lawsuits.

in Virginia, Florida and D.C.  

References available. (703) 548-

Contact dennis.klein@criticalm-

2663.

SETTLEMENT FUNDING

You have the case, now you need
financial backing to take it to the
finish line. TownCenter Partners
LLC (TCP) funds litigation
cases for the plaintiff & plaintiff
law firm only of all types.
Nationwide & internationally.
For more information about
TownCenter Partners and our
services, please visit our website.
All information is kept strictly
confidential and will execute
NDA. Contact Roni at roni@
yourtcp.com or (703) 570-5264
to discuss your case/cases. All
advances are Non-Recourse
and TownCenter Partners only
collects if the case is won! Our
Mission Is Justice.
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attermediation.com.
PATENT COUNSEL

We at Neifeld IP Law, PC, would
like to be your patent counsel. Check us out on the web
at www.neifeld.com. Reach us
by telephone at (703) 548-2663.

More Classified Ads
Online
Virginia Lawyer is
published six times per
year. Find more ads at
www.vsb.org/site/
classified_ads.

www.vsb.org

