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Nominations Sought for
Board and Committee Vacancies
Volunteers are needed to serve the Virginia State Bar’s boards and committees. The Nominating Committee will refer
nominees to the VSB Council for consideration at its October meeting.
Vacancies in 2014 are listed below. All appointments or elections will be for the terms specified, beginning on
July 1, 2014.
Council Members at Large: 3 lawyer vacancies (of which 1 incumbent is eligible for reappointment to a second term and
2 incumbents are not eligible for reappointment). May serve 2 consecutive 3-year terms.
Disciplinary Board: 5 lawyer vacancies and 2 lay member vacancies (of which 3 lawyer members are eligible for reappointment to a second 3-year term, 2 lawyer members are not eligible for reappointment, and 2 lay members are not eligible for reappointment). District committee service is required. May serve 2 consecutive 3-year terms.
Mandatory Continuing Legal Education Board: 5 lawyer vacancies (of which 3 current members are eligible for reappointment to a second term and 2 members are not eligible for reappointment). May serve 2 consecutive 3-year terms.
Nominations, along with a brief résumé, should be sent by September 6, 2013, to
W. David Harless, Chair, VSB Nominating Committee, Virginia State Bar,
707 E. Main St., Suite 1500, Richmond, VA 23219, or e-mailed to nominations@vsb.org.
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Letters
Send your letter to the editor to: coggin@vsb.org;
fax: (804) 775-0582; or mail to:
Virginia State Bar, Virginia Lawyer Magazine
707 E. Main Street, Suite 1500, Richmond, VA 23219-2800
Letters published in Virginia Lawyer may be edited for length and
clarity and are subject to guidelines available at
http://www.vsb.org/site/publications/valawyer/.

VSB.org: A Member Benefit
VSB.org — the Virginia State Bar’s website — helps you
with your membership obligations and your practice.
There you’ll find the Member Login, where you can:
• download your dues statement and pay your dues,
• certify Mandatory Continuing Legal Education,
• conduct research on Fastcase, and
• update your contact information with the bar.
At VSB.org, you also can link to:
• Latest News on VSB regulation, programs, and practice
information;
• the Professional Guidelines that contain the Rules of
Professional Conduct;
• Rule Changes, proposed and approved;
• the Ethics Hotline;
• Meetings and Events; and
• Search Resources for locating Virginia attorneys and
checking their status with the state bar.
VSB.org will keep you current and connected.
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Her Father’s Faith and Support Leads Nelson to the
VSB Presidency
by Gordon Hickey

THE DAY SHARON D. NELSON
graduated from Georgetown Law Center,
her father stood on the campus lawn
with a big grin on his face. “My daughter
the lawyer,” he said. “I like the sound
of that.”
It was an unlikely event. Her father,
Gullmar “Gull” Nelson, rose from the
immigrant slums of Hartford to become
a scholar and an electrical engineer.
She had an English degree from Tufts
University and a history of being something of a rabble rouser. She was an
activist against the Vietnam War and had
even started an underground newspaper,
called Ariel, while in high school in
Marshfield, Mass. She remembers arguments with her father over the great
issues of the day. “We had many because
we were intellectually on different poles.
… I was organizing sit-ins and demonstrations and marches. This was somewhat mysterious to Dad though he
admired my hard work and passion.”

“

He always had the highest expectations
for her. “This was a man who got mad
at me if I played nurse. He would ask,
‘Why aren’t you the doctor?’”

No matter how her dad felt, she
remembers that when the vice principal
of her high school confiscated all the
issues of her newspaper her father came
to her defense. “My father, who did not
agree with me, went to the vice principal’s office and argued the First
Amendment, and he emerged with all of
my underground newspapers, and
brought them home to me.” He told her
she could say what she wanted to say, but
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couldn’t distribute the papers on school
property. He had done his research and
he was right.
Gull Nelson was a big fan of his
daughter and understood that she had
the gift of intelligence and the ability to
argue her point forcefully. One day, she
remembers, he said to her wryly,
“Anybody who can BS like you can BS
needs to go to law school.” She did, graduating from Georgetown in 1978.
Most lawyers can tell you about a
mentor who led them along and helped
them in their studies or in developing
their legal practice. That person for
Nelson was her father.
He always had the highest expectations for her. “This was a man who got
mad at me if I played nurse. He would
ask, ‘Why aren’t you the doctor?’”
“He wanted me to not be on the
sidelines, not sit and watch television. …
This guy was determined that I was
going to turn out OK,” Nelson said. He

VIRGINIA LAWYER | June/July 2013 | Vol. 62

warned her that smart people tend to
think that being smart is good enough.
“God is not going care that you’re smart,
he’s not going to care if you’re powerful,
he’s not going to care if you have
money,” she quoted him as saying. “All
God is going to look at is how good a
heart you have.”
Nelson has a long history of service
to her community. She started a library
club for special education students –

when she was in the sixth grade. She
worked with the librarian to teach the
children the Dewey Decimal System so
that they could put returned books away.
“It gave them a sense of worth,” she said.
“It also occurred to me that all these
‘simple-minded’ kids would be in
Heaven while I was still marshaling my
best arguments for St. Peter. That was a
sobering thought.” As a college volunteer while at Tufts, she taught physical
education classes at the Perkins School
for the Blind in Watertown, Mass. She
was a Girl Scout leader for seventeen
years and brought three troops all the
way through high school. She was a
member of the PTA who held a host of
offices and became its president. She and
her husband are now court-appointed
special advocates for abused and
neglected children (CASAs) where they
are working on their fourth case.
Her history of service will continue
after she leaves the presidency of the bar.
She will then become the president of
the Fairfax Law Foundation, the philanthropic arm of the Fairfax Bar
Association.
During and after law school, Nelson
worked in the General Counsel’s Office
of the Library of Congress, and loved it.
But, life intruded. The first of her three
daughters, Kelly, was born in 1979 with a
serious medical condition that required
Nelson to quit working and take care of
her. Kelly was declared uninsurable. “The
doctor took me aside and said, ‘I know
that you’re a lawyer but you’re going to
have to stay home for at least four or five
years and you’re going to have to watch
her and monitor her because no one else
will like a mother will.’” The surgeon
waived his fees, which Nelson called “a
remarkable act of kindness.” She spent a
lot of time at the hospital and started
helping out with the other babies as a
www.vsb.org

2013–14 VSB President
Sharon D. Nelson
President, Sensei Enterprises Inc.
Law Offices of Sharon D. Nelson
Education
Georgetown University Law Center, J.D., 1978
Tufts University, B.A, 1974

Jason and Natalia Simek and sons Cash and Jordan

way to pay back the kindness of the surgeon and the nurses. The hospital staff
brought in a table, chair, paper and a
typewriter, and “they all lined up” for
legal advice and assistance with wills,
divorces, custody issues, leases and other
concerns. “That’s really where I got my
start as a solo practitioner, in Fairfax
Hospital.”
“I thought that was a pretty remarkable beginning,” she said. She has had a
general practice ever since, though it is
secondary these days to her work on digital forensics and information security.
In 1997, John Simek persuaded her to
form a company with him called Sensei
Enterprises Inc. In 1999 it became their
full-time jobs. Sensei is a digital forensics, information security, and information technology company. Their office is
in Fairfax, though they are on the road
speaking and educating lawyers much of
the time. In the last seven years, they
have written ten books and hundreds of
articles, with two more book contracts
in hand.
She said she decided to run for the
office of president at the urging of VSB
Executive Director Karen A. Gould. “She
came to me and said, have you noticed
that there hasn’t been a woman president for a while?” Nelson had years earlier become a member of the Council
and didn’t stop to consider that it might
be a training ground for future presidents of the bar.
She had no specific agenda in mind
when she agreed to run for the office.

Experience
Virginia State Bar: President-elect, Executive
Committee member, Standing Committee on
Budget and Finance member, former chair of
the Committee on Technology in the Practice
of Law, former chair of the Unauthorized
Practice of Law Committee, former member
of the MCLE Board.
Court-Appointed Special Advocate for abused
and neglected children.
President, Fairfax Bar Association, 2004–05.
Member, Virginia Statewide E-filing Advisory
Committee for the Supreme Court of Virginia.
Member of the Virginia State Bar Association,
American Bar Association, Fairfax Bar
Association, Women in Technology, Virginia
Trial Lawyers Association, Virginia Women
Attorneys Association.
Chair, American Bar Association TechShow
board, 2006
Member, American Bar Association’s Standing
Committee on Technology and Information
Systems (2011-present)
Chair, Education Board of the Law Practice
Management Section of the ABA (2011–
present)
Former Member, Governing Council of the
Law Practice Management Section of the ABA
(2006–2011)
Former Chair, Publications Board of the Law
Practice Management Section of the ABA
(2007–2009)
Member, American Bar Association’s Advisory
Panel (2007–present)
Director, Fairfax Law Foundation (2005–
present).
Community Service
CASA Investors Circle (2010–present)
Founder of Give Me Wings and I Can Fly –
rehabbing used computers in partnership with
Microsoft to give the computers to economically disadvantaged children and families
(2001–present)
Sponsor of Jazz for Justice for 10 Years
Annual sponsor of CASA’s Run for the
Children
Annual sponsor of the Fairfax Law
Foundation’s Run for Justice
Annual sponsor of Langley Residential Services
Fundraiser for Intellectually Disabled Adults
Annual sponsor of Special Olympics
Annual sponsor of Chipping In to End
Domestic Violence Golf Tournament

Lab rescue of L.R.C.P. Vice President
(2006–2008)
Led three Girl Scout troops over seventeen
years, taking all troops through high school
graduation
Held numerous PTA positions, including
president
Soccer coach for many years
Captained teams for the Walk for the
Homeless for many years
Books
Co-author of The 2012 Legal Technology Guide
for Solo and Small Law Firms (2012 ABA
Publishing)
Co-author of Locked Down: Information
Security for Lawyers (2012 ABA Publishing)
Co-author of The 2011 Legal Technology Guide
for Solo and Small Law Firms (2011 ABA
Publishing)
Co-author of The 2010 Legal Technology Guide
for Solo and Small Law Firms (2010 ABA
Publishing)
Co-author of How Good Lawyers Survive in
Bad Times (2009, ABA Publishing)
Co-author of The 2009 Legal Technology Guide
for Solo and Small Law Firms. (2009 ABA
Publishing)
Co-author of The 2008 Legal Technology Guide
for Solo and Small Law Firms (2008, ABA
Publishing)
Co-author of The Electronic Evidence and
Discovery Handbook (2006, ABA Publishing)
Co-author and co-editor of Information
Security for Lawyers and Law Firms (2006,
ABA Publishing)
Other Publications
Co-author of Hot Buttons, a bi-monthly column appearing in Law Practice Magazine
(ABA Law Practice Management Section
Publication)
Regular columnist for the Canadian legal
blog SLAW
Author: Ride the Lightning: Electronic Evidence
blog (2007–present), which has twice been
named one of the country’s top 100 legal blogs
by the American Bar Association and which is
archived by the Library of Congress and made
available through its collections to scholarly
researchers.
Co-editor, Bytes in Brief, an electronic law and
technology newsletter (1997–2012)
Co-author of more than 200 articles on legal
technology and computer forensics published
around in the world in more than 100 legal
and business publications

Nelson continued on page 13
www.vsb.org
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President’s Message
by Sharon D. Nelson

It Isn’t Your Dad’s (or Mom’s)
Law Practice Anymore:
The Future of the Legal Profession
IT WAS A CELEBRATORY MOMENT
in June when I had the honor to be
sworn in as the 75th President of the
Virginia State Bar by Supreme Court
Chief Justice Cynthia D. Kinser. This
was the first time a female chief justice
had sworn in a female president — a
hallmark of how far the profession has
come in recent years.
For all those who wondered how
I got here, the simple answer is that
Executive Director Karen A. Gould is to
blame! I had happily served the VSB
for years in various positions without
any thought of one day assuming its
helm until she pointed out that we had
a solidly male line of leaders and asked
me to toss my hat in the ring.
Heaven help me, I said yes.
As for that solidly male line of
leaders — Manny Capsalis, Jon
Huddleston, Irv Blank, George Shanks
and David Harless — they became my
champions the moment they learned I
had raised my hand. It is impossible to
imagine better mentors, and I’ve been
fortunate to have the counsel of former
President Karen Gould as well. I have
even forgiven her for recruiting me and
showing me the travel schedule two
weeks later.
What all presidents hope is not to
find themselves captain of the Titanic.
While I am far from assuming Captain
Edward Smith’s hat, it is true that the
first iceberg for my year was struck
some months ago when we learned
that we would be losing our current
office space at 707 East Main Street in
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Richmond. While the relocation is
largely a matter handled by our very
competent staff, this will occupy much
of their time and require the outlay of
a large chunk of money. The good
news is that the commercial rental
market is favorable and we should be
able to find a new home at a good
price. I hope this is the only iceberg in
my year but events have a way of overtaking expectations.
It had been my intention not to
have any particular agenda during my
year. Like David Harless, I agree that
our primary mission is to keep a wellrun ship on course. That intention did
not last long as I was besieged by emails and phone calls urging me to
help bring technology and data security awareness to the VSB (which is
actually doing quite well in that regard)
and to the members of the bar. So, yes,
I will endeavor to reach out whenever
possible to spread the gospel of legal
technology and security by writing and
speaking on those subjects. If you
would like to have me speak to a local
group, I will endeavor to say yes, bearing in mind the inordinately complicated calendar pre-ordained by the bar.
For those of you who are familiar
with the American Bar Association’s
TECHSHOW, where my husband/
partner John and I have served on the
faculty for more than a decade, I am
delighted to say that the VSB is planning
a mini-TECHSHOW in Richmond for
2014, inviting several of that confer-

ence’s most popular speakers to share
their legal technology knowledge.
John and I speak across the commonwealth and nationally to bar associations and to law schools, the latter
being particularly dear to our hearts.
There is so much fear of the future on
the part of students who are overwhelmed by gloomy statistics. There
are things students can do to give
themselves an edge — and we enjoy
explaining the upside of a down market to them, as well as taking a crack,
with our murky crystal ball, at the
future of the legal profession.
It is a great tribute to David
Harless, my friend and generous mentor, that he had the foresight to share
the concern of so many over the future
of the legal profession and therefore
established a commission to study that
future and to make recommendations
about how to meet it. We will be losing
baby boomers at an accelerating rate,
with fewer lawyers replacing them. We
are watching grimly as pieces of practicing law are turned into commodities
— and legal advice is given via a computerized decision tree. There is much
on the horizon to be studied. I am
delighted that the commission will
soon begin its work and look forward
to reporting the results as the year
advances.
As famously said by Yogi Berra,
“The future ain’t what it used to be.”
Nelson can be reached at (703) 3590700 or snelson@senseient.com.
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2013–14 VSB President
Nelson continued from page 11
Though, “I’ve already hit an iceberg and
I’m not even there. My iceberg is the fact
that we’ve lost our lease.” The VSB
offices will be moving out of their longtime location next year. The new location has yet to be determined, but
Nelson knows the move will take up a
good deal of the staff’s time and attention and will inevitably have an impact
on her term.
She also said that “an agenda has
been foisted upon me. … I have received
all sorts of phone calls saying, we hope
that you will help to teach us about legal
technology and keeping our client data
confidential.”
She also wants to produce trial run
informational videos that answer the
questions that are most commonly asked
by people, and to have those in English
with Spanish subtitles. Increasingly,
when people ask questions on the
Internet they would often prefer to get
the answers on video rather than reading. In fact, younger people frequently
do most of their Internet searches on
YouTube and not on Google. Examples
that are in the process of production are
on the Senior Citizens Handbook, the
So You’re 18 brochure, the Clients’
Protection Fund, Fee Dispute Resolution
Program, and the Virginia Lawyer
Referral Service.
She also expects she’ll be asked to
do a fair amount of speaking. “Speaking
is a large part of what I do,” Nelson said.
“I would like specifically to go and talk
to law students. They’re scared for their
futures, it’s heartbreaking. … I like giving them hope. They feel they’re not getting a lot of help with pragmatic skills.
They don’t know how to write resumes;
they don’t know how to use social media
to find a job; they don’t know that they
can get certified in an area related to the
law. … There are a lot of things they can
do to complement their legal education
that will make them more valuable to an
employer.”
Outgoing President W. David
Harless also had begun plans for a
strategic commission, or task force, on

www.vsb.org

the future of law. She expects to inherit
that commission from him.
In short, she expects to be very busy.
“They don’t show you the travel schedule
until you’ve said yes,” she said, laughing.
Nelson and Simek married in 2004.
They are a family that includes her three
daughters — Kelly, Sara, and Kim — and
his three sons — John Jr., Jason, and
Jameson. “We feel strongly that we have
six children — it’s not three are mine and
three are his — they are all six ‘ours’,” she
said. They have five grandchildren and
another is due about Thanksgiving. “We
are continuing to build a small army.”
Since becoming president-elect last
year, Nelson has found the mentors she
didn’t have as a young lawyer. The support of Harless and former presidents
Irving M. Blank, George Warren Shanks,
and Karen A. Gould “has been phenomenal. For the first time in my life I really
have been mentored, mentored by people who have been through the ranks
and the presidency and who have
absolutely knocked themselves out to
make themselves available to me, to
answer my questions, to share their
speeches with me. They’ve just been
incredibly supportive. … That really has

“I know he’ll be smiling and saying,
‘My daughter, the VSB president. I like
the sound of that.’”

made a huge difference in making me
prepared for the job.”
Nelson’s father and mentor died in
October 2012. But Nelson said she
knows he’ll be watching when she’s
sworn in as VSB president on June 14 at
the Annual Meeting. “I know he’ll be
smiling and saying, ‘My daughter, the
VSB president. I like the sound of that.’”

”
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Virginia State Bar Publications
The Virginia State Bar publishes pamphlets and handbooks on law-related issues for Virginia’s lawyers
and Virginia’s citizens. Please note that some are available in bulk quantities, and others only in single
copies. All publications can also be found on the VSB website at http://www.vsb.org. You may email
single copy orders to shall@vsb.org.

FOR LAWYERS

FOR THE PUBLIC
quantity

publication

quantity

publication

____

The Bankruptcy Process (Single copy FREE or
100 for $10)

____

Checklist for Opening Your First Law Office
(FREE)

____

The Bankruptcy Process in Spanish (Single copy FREE
or 100 for $10)

____

____

Bill of Rights Bookmark (FREE—100 maximum)

Planning Ahead: Protecting Your Client’s Interests
in the Event of Your Disability or Death (FREE)

____

Children & Divorce (Single copy FREE or
100 for $10)

____

Virginia Lawyer Referral Service Brochure &
Membership Application (FREE)

____

Children & Divorce in Spanish, “Los hijos y
el divorcio” (Single copy FREE or 100 for $10)

____

Clients’ Protection Fund (FREE)

____

Divorce in Virginia (Single copy FREE or 100 for $10)

____

Fee Dispute Resolution Program (FREE)

____

Financial Issues in Divorce (Single copy FREE or
100 for $10)

____

Inquiries (Complaints) About Lawyers (FREE)

____

Marriage in Virginia (Single copy FREE or
100 for $10)

OUT OF
STOCK
____

TOTAL PUBLICATIONS
$

TOTAL PRICE
Make checks payable to Virginia State Bar.

Please return with payment to:
VSB Publications
707 E. Main Street, Suite 1500
Richmond, VA 23219-2800
Phone (804) 775-0512 • Fax (804) 775-0582

Minors, Alcohol and Virginia Law (Single copy FREE
or 100 for $10)

____

Protecting Your Intellectual Property: Patents,
Trademarks & Copyrights (Single copy FREE
or 100 for $10)

____

Virginia Lawyer Referral Service (FREE)

____

Selecting and Working with a Lawyer
(Single copy FREE or 100 for $10)

Firm:

____

2013 Edition of Senior Citizens Handbook
($4.00 per copy, $30 for a box of 22 copies)

Address: ________________________________________________

____

Spare the Child (Brochure for use in conjunction with
the Spare the Child video. Single copy FREE
or 100 for $10)

City: ___________________________________ State:

____

Spare the Child Video (DVD — $6 shipping each)

____

Wills in Virginia (Single copy FREE or 100 for $10)

Name: __________________________________________________

Zip:

_________________________________________________

Phone: (

)

all publications are available on our website at

http://www.vsb.org

4/24/13
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You’re mobile.
Now, so is the Virginia State Bar.
Want to check on your MCLE credits or certify your latest
course? Take the VSB with you and do just that.
Go to the iTunes store to download the Virginia State Bar
app for mobile devices. The app allows you to check your
contact information of record, certify courses, and access
Fastcase from anywhere, using the same login and password
you now use on your computer.
The VSB mobile member access app is available for free in the
iTunes store.

Take the VSB with you.
www.vsb.org
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Executive Director’s Message
by Karen A. Gould

Making Progress on Relocation

AS YOU KNOW, the Virginia State Bar
must leave its offices at 707 E. Main St.
by next April. We’re making progress
on finding a new home.
A request for proposals was posted
in April seeking proposals from commercial real estate firms to represent
the VSB. We received several that were
excellent. After interviewing the top
candidates, CB Richard Ellis (CBRE), a
licensed real estate brokerage firm with
extensive experience in commercial real
estate in downtown Richmond, was
chosen.
CBRE posted an RFP on May 15,
2013, with responses due by May 29.
Prospective landlords responded to a
detailed questionnaire about their
available office space, including such
factors as lease term, square footage,
which floors are available, number and
location of parking spaces, availability
of a large conference room, tenant
improvement allowance, and moving
allowance. Tours were arranged for the
following week of those we rated the
highest. The tours helped narrow the
field down to the serious contenders.
We concentrated our search to the
downtown Richmond central business
district. We need to stay as near as possible to our current location. Every
month we use the courtrooms in the
State Corporation Commission, the
General Assembly building, or the federal courthouse. Our staff walks to
those courtrooms. We also prefer to
remain near the Supreme Court and
the General Assembly.

16
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We rated the buildings on a matrix
that included economics, location,
parking, security, and access. We will
chose several to do “fit plans” to see
how our space needs fit within the
buildings’ configuration. After we
make a tentative selection of the building, the broker will commence lease
negotiations. We hope to be able to
make an announcement on the new
VSB home in the fall of 2013.
Our current lease was extended to
April 30, 2014. According to the different brokers we spoke with, we are on a
tight schedule. Our target date to move
is April 1.
Update on Alps, the Bar’s Endorsed
LPL Carrier
ALPS Property & Casualty Insurance
Company is the VSB’s endorsed lawyers’
professional liability carrier, a position
it has held since October 2000. ALPS
has an A.M. Best financial strength rating of A- (Excellent). In June 2012,
ALPS notified the VSB that while its
financial strength rating had been reaffirmed by Best at A- (Excellent), its
outlook had been changed from Stable
to Negative. On May 28, 2013, ALPS
notified us that A.M. Best again revised
its ALPS outlook, this time from
Negative to Stable. The A.M. Best press
release noted that the designation
comes “on the heels of a record-breaking year for ALPS, with 2012 recording
the highest policyholder surplus in
company history,” $34.4 million.

In 2012 year-end results, ALPS
reported a net combined ratio of
96.10 percent overall with the Virginia
book at 99.66 percent. Of its total
12,643 insured, 3,405 were Virginia
attorneys as of December 31, 2012.
Claims frequency in 2012 was 4.88
percent in Virginia, compared to 4.04
percent overall. Gross written premium from the Virginia book was
$8,952,606, and overall was
$40,497,693. Net written premium
from Virginia was $6,159,085, and
overall was $27,861,019.
ALPS continues to move forward
with plans to relinquish its Risk
Retention Group status and become
an admitted carrier in all states in
which it does business. In consultation
with the Virginia State Corporation
Commission, it withdrew its Virginia
application in February, but plans to
re-file later this year after the completion of a triennial financial examination. Acceptance of ALPS as an
admitted carrier in Virginia will
require it to be part of the Virginia
Guarantee Fund.
On the risk management front,
pursuant to its endorsement agreement with the VSB, ALPS contributed
3 percent of its Virginia gross written
premium in 2012, or $233,000, to support a variety of VSB risk management activities. Those dollars,
administered by the Virginia Lawyers
Malpractice Insurance Committee,
supported a statewide fall risk management tour (where 1,400 Virginia
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Executive Director’s Message
attorneys earned three hours of CLE
ethics credit), a Hanging Out a Shingle
mini-tour, three webinars, nine programs uploaded into a Virginia ondemand library and the retention of a
dedicated, full-time Virginia risk manager able to serve as a risk management
resource with local bars and engage in
article publication, blogging, and fielding Virginia lawyer calls.
Finally, long-time ALPS CEO
Robert W. Minto Jr. recently transitioned
into his new role as executive chair of
the ALPS board of directors, making way
for insurance industry veteran David
Bell to take the reins as CEO. Bell was
previously ALPS’ president and chief
operating officer.

Council Election Results
Uncontested Elections
The following circuits did not have contested elections for a three-year term beginning July 1,
2013.
Circuit 2: Daniel Schieble (replaces Kevin Martingayle who will become president-elect)
Circuit 3: Nicholas D. Renninger (replaces George Willson)
Circuit 4: David Lannetti (re-election)
Circuit 13: Christy E. Kiely (replaces Brian Buniva)
Circuit 16: Alex R. Gulotta (replaces Ron Tweel)
Circuit 19: Sean P. Kelly (re-election)
Circuit 23: Mark K. Cathey (re-election)
Circuit 26: W. Andrew Harding (re-election)
Circuit 27: Richard L. Chidester (re-election)
Circuit 31: Gifford R. Hampshire (re-election)
Contested Elections by Mail Ballot (winners denoted by *)
Circuit 5: (one position to replace Bill Riddick)
*Carl Phillips “Phil” Ferguson
56
Fred D. Taylor
31
Circuit 11: (one position to replace Ray Lupold who was elevated to the bench)
Harry O. Brown
3
*Dale W. Pittman
24
Joseph M. Teefey Jr.
19
Circuit 17: (three positions to replace Mark Cummings and Greg Hunter; Ray Benzinger can be
re-elected)
Timothy B. Beason
91
*Raymond B. Benzinger
92
*John H. Crouch
104
*Harry A. Dennis III
103
Circuit 20: (one Council position to replace Peter Burnett)
*Christine Mougin-Boal
129
Thomas K. Plofchan Jr.
45
Elections by Meetings
A third category of Council elections are those circuits that vote at a meeting. This category further breaks down into two categories — Council members that can be re-elected and those that
cannot. In the 22nd and 29th circuits, Mark Holland and Gene Compton, respectively, cannot be
re-elected. In the 6th and 24th circuits, Peter Eliades and Ted Craddock can be re-elected and
serve another term. The chief judge of these circuits convened a circuit meeting to vote on
Council representation for their circuits.
Circuit 6: Peter D. Eliades (Hopewell) (re-elected)
Circuit 22: Lee H. Turpin (Chatham)
Circuit 24: David B. Neumeyer (Lynchburg)
Circuit 29: Joseph M. Bowen (Tazewell)
New and Reappointed At-Large Members
Michael HuYoung (Richmond) and Beverly Powell Leatherbury (Eastville) have been reappointed
by the Supreme Court of Virginia to serve again as at-large members of Council for a second
three-year term. Nancy C. Dickenson (Abingdon) was appointed to replace Margaret A. Nelson
(Lynchburg), effective July 1, 2013, for her first three year-term.

www.vsb.org
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Everyone Wants
to be a Senior
by F. Warren Haynie Jr.

The Senior Lawyers Conference

The SLC publishes the Senior Lawyer News

is pleased to be featured in this issue of Virginia

as well as the extremely useful Senior Citizens

Lawyer. I trust that the articles written by

Handbook. The print version of the handbook

senior lawyers will be interesting and helpful

is available by contacting Stephanie Blanton,

to you.

VSB SLC liaison at (804) 775-0576. The online

The SLC is the largest conference in the

version is available at http://www.vsb.org

Virginia State Bar, representing well over 16,000

/docs/conferences/senior-lawyers/VSB

Virginia attorneys. Membership includes all

-SCHandbook.pdf. The SLC website can

lawyers and judges in Virginia who attain the

be accessed at www.vsb-slc.com.

age of fifty-five and are in good standing. There

I hope you enjoy the featured articles, and

are no membership dues, and all SLC members

I encourage you to become an active member

are invited and encouraged to become active in

of our conference.

the many activities and projects sponsored by
the conference. Chief among these projects are
Senior Citizen Days sponsored in concert with
local bar associations to familiarize seniors,
their advisors, and caregivers with the laws,
programs, and issues facing seniors in Virginia.
Since we all want to become seniors, these
programs really apply to all of us. The SLC has
an active tree planting program in place, and
sponsors a CLE program at the annual meeting of the VSB. Pro bono activities are encouraged and a free CLE seminar is currently
available regarding planning for a lawyer’s
disability or death.
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F. Warren Haynie Jr. is a sole practitioner in
Lottsburg and immediate past-chair of the
Senior Lawyers Conference. He has been practicing law since he graduated from the
University of Virginia School of Law in 1971.
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A Tree Story
by Bruce Edwin Robinson

This is a story about trees and about
a vision for the future.

Bruce Edwin Robinson is
an attorney in South Hill
and is a member of the
board of governors of the
Virginia State Bar Senior
Lawyers Conference.
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In 2011, John H. Tate Jr., a senior lawyer
from Marion, envisioned an ongoing project to
plant trees for the continuing replenishment of
Virginia’s hardwood forest. John was a towering
figure, much like the trees he cherished. He
insisted on native Virginia trees and wasn’t much
on decorative trees, which are pretty but shortlived in Virginia’s climate and geography. Thus
was created the Senior Lawyers Conference Trees
for Virginia project, a nonprofit endeavor, spearheaded by Tate, with John Oakey Jr., a fellow
senior lawyer from Richmond, handling the
fundraising. All of the funds to purchase the
trees for this project came from private donations, and no public funds or Virginia State Bar
funds were used.
John handled all the orders and deliveries in
2011, driving his Chevy Tahoe all over the commonwealth. Many of the donations were for
replenishment of trees in Southwest Virginia,
which were destroyed as a result of tornados and
other storms. In 2012, Robert Vaughan Jr., a
senior lawyer from Danville, and I pitched in to
assist John. We spent an evening in Waynesboro
learning of John’s passion for fast cars and the
German Autobahn over dinner. Early the next
morning, we shoved off to deliver 7,150 seedlings
harvested by the Virginia Department of Forestry
and picked up from the Augusta Forestry Center
in Crimora. John made two trips, one to
Northern Virginia and the second to Southwest
Virginia, making a big L along the perimeter of
Northern and Western Virginia. Vaughan delivered to Southside Virginia. I had the central corridor from Charlottesville to Norfolk, with a
hand-off in Mechanicsville to Warren Haynie,
another senior lawyer, for plantings in the
Northern Neck. In November 2012, John Tate was
eager to get the planning for the 2013 tree distributions underway. But like a towering hardy hardSENIOR LAWYERS CONFERENCE |

wood suddenly stuck down by nature, John
became terminally ill and died in December 2012.
In 2013, I was asked to follow in John’s giant
footprints and head the tree project. As I solicited
orders, I learned that the tree plantings by previous recipients had been quite successful. Most
2013 orders were along the I-81 corridor from
Winchester to Abingdon, and in Southside and
the Northern Neck. As Vaughan and I were coordinating the tree deliveries, Augusta County was
hit with twenty inches of snow; therefore, there
was a delay in plans. The Forestry Center worked
diligently to fill the order as soon as the snow was
washed away by heavy rain. I made the journey
to Crimora to pick up the order one afternoon,
and headed to Winchester for the first delivery
and to spend the night. I was met by a blinding
snow storm with huge snowflakes, which fortunately didn’t last long. The next day was gorgeous
as I headed south on I-81 with stops in Staunton,
Wytheville, Marion, Saltville, Glade Spring, and
Abingdon, then along US 58 to Martinsville and
then back home to South Hill. It had been a
number of years since I had been through the
“Valley,” with its rugged beauty. I was reminded
of the hardiness of the people who settled the
region, and noted that it is still heavily forested
and exceedingly beautiful. The final delivery was
days later to Haynie in Mechanicsville for the
Northern Neck folks.
In reflection, I think I had a firsthand
glimpse of John Tate’s vision as he cruised the
state highways — the perpetual need to maintain
this blessed resource. It has been my privilege to
participate in this project.
The Senior Lawyers Conference of the
Virginia State Bar will recognize John Tate with a
tree planted in his honor in Marion, with John’s
widow and family in attendance.
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The “Senior Law Day Program”:
A Win-Win-Win Program
by William T. Wilson

One of the best Virginia State Bar success stories is the “Senior Law Day
Program,” which was begun in Covington by the Alleghany-Bath-Highland Bar
Association (A-B-H Bar) on May 24, 2005. A panel of lawyers from that bar association, including one general district court judge, divided up the material in the Senior
William T. Wilson is in
the private practice of law
in Covington, and is a past
chair of the VSB Senior
Lawyers Conference and
of its Senior Law Day
Program Committee.

Citizens Handbook, a publication of the Senior Lawyers Conference (SLC), and presented the program to an audience of about 100 senior citizens at the Alleghany
County Circuit Court. After that successful start, the SLC, in September 2005, adopted
the Senior Law Day Program as its flagship program and has provided a blueprint and
other resource materials to local bar associations so they can present Senior Law Day
programs for senior citizens in their communities. One of the beauties of the program
is that each local bar association is able to tailor its individual program to the particular
needs of the senior citizens in its community. The program venues have ranged from
courtrooms to churches, educational facilities, public library meeting rooms, restaurants, or other available meeting spaces in the communities. Using the SLC blueprint,
bar associations all over the commonwealth have presented Senior Law Day programs
to tens of thousands of seniors.
From the perspective of the SLC, the programs are “win-win-win.” The senior citizens
“win” because they are receiving information
about legal issues affecting their lives which they
otherwise might not receive. The lawyers and
their bar associations “win” because, in being a
part of one of these programs, we see the enormous good that is being accomplished; when we
make someone else’s life better, in the process, we
make our own lives better. The program is also a
“win” because it raises the image of the lawyers,
the legal profession, and the bar associations in
the eyes of the public. If you have been present
for, or have participated in, one of these programs, you know how attentively and appreciatively the senior citizens receive the program and
how interested they are in the subject matter. To
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be able to give information to senior citizens and
to know that what they are receiving is vital to
their wellbeing is rewarding and professionally
satisfying. Each bar association which has put on
such a program has found it to be well-received
by their senior citizens and uplifting for the
lawyers involved.
The A-B-H Bar has now put on two Senior
Law Day programs. I continue to be impressed
and pleased by the number of people who, either
because they attended our program, heard it on
the radio, or read about it in the newspaper, come
up to me later and thank our bar association for
putting on the programs. With so many negative
remarks about lawyers being bandied about in
public, it is nice to receive that kind of praise and
positive feedback. The reports to the SLC from
www.vsb.org

THE “SENIOR LAW DAY PROGRAM”

other bar associations throughout the commonwealth are very similar.
The SLC encourages all bar associations to
put on Senior Law Day programs. They truly are
“win-win-win” programs. All a bar association
needs to do to get started is to order a blueprint
from the VSB and to begin working. The outline
in the blueprint tells you how to put on a basic
program. The blueprint is a compilation of ideas
from successful programs which have been put on
in the past by other bar associations, but you
should not hesitate to try different ideas. You
know your community and its senior citizens, and
you are only limited by your imagination.
At the SLC board of governors meetings,
where I served as chair of the Senior Law Day
Program, we bragged a lot about Warren Haynie,
an attorney from the Northern Neck who also
happens to be our past chair. He has personally
led the lawyers in the Northern Neck in presenting more successful Senior Law Day programs

than anywhere else in the commonwealth. He is
the master at the job. You would do well to ask his
advice if your bar is putting on a program.
If your bar association does decide to put on
a Senior Law Day program, I suggest that you
involve some of your judges as well as senior citizens groups and churches. Coverage by radio stations and newspapers is always a big plus (Rick
Richmond in Charlottesville even arranged to
have their Senior Law Day program videotaped
and it is televised periodically on the local public
access television channel). If you are interested in
putting on a Senior Law Day program, please get
in touch with Stephanie Blanton, the liaison
between the Virginia State Bar and the SLC. Call
her at (804) 775-0576 and ask for copies of planning materials, including the blueprint, and the
2013 edition of the Senior Citizens Handbook,
which is also now available to be used as a part of
your Senior Law Day program.

2013 Edition of Senior Citizens Handbook Is Available
Produced by the Senior Lawyers Conference, the newly revised 112-page handbook is the Virginia State Bar’s
most requested publication.
It is a resource for seniors, their families, and their caregivers and provides information on the choices facing senior citizens today. It includes summaries of how specific laws affect Virginia’s older citizens and practical
advice on social security, pensions, the Supplemental Nutrition Assistance Program, federal income taxes,
Medicaid, Medicare, Alzheimer’s disease, long term care, nursing homes, assisted living facilities, adult day
care, home care, continuing care retirement communities, housing, reverse mortgages, divorce and the elderly,
real estate transfers, estate planning, probate and estate administration, advance directives and powers of
attorney, guardianship and conservatorship, funeral services, protection of legal rights, landlord/tenant issues,
selecting and working with a lawyer, consumer protection, discrimination, grandparent rights, personal safety
and security, elder abuse, alternative dispute resolution, and Virginia’s court system.
There is also an extensive list of governmental and community-service organizations that details the various services available to senior citizens.
If you are interested in obtaining single copies of the Senior Citizens Handbook for personal use, or in
obtaining multiple copies for use in a Senior Law Day Program, please call Stephanie Blanton, VSB SLC liaison,
at (804) 775-0576 for more information.
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Difficult Clients Sharpen Our Game
by Jack W. Burtch Jr.

There are good clients, and there are

Jack W. Burtch Jr. is a
founding partner of the
Richmond law firm
Macaulay & Burtch PC.
He practices labor relations and employment
law, representing management, executives, and professionals. He was
recently elected a fellow of
the Virginia Law
Foundation and also
serves as adjunct professor
of law at the University of
Richmond School of Law.

great clients. Unfortunately, it’s often the
difficult clients who are the most memorable. All lawyers have heard the old
adage, “There is nothing wrong with my
law practice except the clients.” But to be
completely fair, most people who need a
lawyer aren’t at their best. They call either
because something has gone wrong, or
they are afraid something’s about to go
wrong. Even deal-making clients anticipating great profits sometimes resent the
necessary intrusion of a lawyer. So any
time we meet with clients, either in our
office or theirs, a hidden tension hangs in
the air. We hope to anticipate problems;
they fear we will make the project more
complicated. We try to provide a good
solution; they want an easy result without
having to navigate a maze of legalities.
In the normal course of events, these tensions
get resolved. The lawyer and the client proceed as
a team, even if the legal issues are perplexing.
There are situations however, when the team
doesn’t gel. What Tolstoy said about happy families also applies to difficult clients. To paraphrase,
all satisfied clients are alike, but each difficult
client is difficult in his or her own way. However,
these clients do fall into some broad categories,
and when you learn how to recognize the challenges they present, you are better prepared to
handle the complex situations they create.
The client who doesn’t understand the limits
of the legal system
Some clients just don’t understand that justice is
neither instantaneous nor always available. Our
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system of justice offers only a limited menu of
remedies. Money damages, injunction, restitution,
specific performance, accounting, and declaration
of rights are on the short list of what a court can
do. Each of these remedies comes at the end of a
specific legal process where both sides are heard
and a fact-finder makes a decision.
Recently, a successful business client became
irate when I told him that I could not just march
into court, show the judge the contract, and
demand that his money be delivered that afternoon. “The contract is so clear” he said. “How can
the judge not see it my way now, and why do I
have to wait months for what is due to me
today?” I understood his point, but he didn’t get
mine. What he wanted was instant justice, vending machine style: in goes his contract, out comes
his money. The notion that there were two sides
to the issue, each with its own interpretation of
that contract, just didn’t matter. My client made it
very clear that if he had to wait a long time for his
money, he could wait by himself, and he didn’t
need to pay me.
The client who is always right
Forget what actually happened or what the legal
consequences might be. To self-righteous clients,
any questions you ask are simply noise. Your failure to agree instantly is actually your failure to
understand things as they really are.
These clients actually don’t want legal representation or advice. They want affirmation, followed by vindication. All they want is for you to
tell them they are right. To suggest their situation
may be subject to multiple interpretations is seen
as an act of disloyalty. Suggest there may be a way
to resolve or compromise a matter, and they take
it as an invitation to accept defeat. To concede
shows weakness. To propose settlement suggests
they are wrong.
Sometimes clients come to lawyers asking for
a second opinion. More often than not, their first
lawyer didn’t agree that they were right. The second opinion they want is to hear their views
reflected back to them. Clients who are always
right seldom end up happy. Anything less than
total victory is total failure.
www.vsb.org

DIFFICULT CLIENTS SHARPEN OUR GAME

The client who wants to start a war but only pay
for a skirmish
A number of years ago, I represented an out-ofstate manufacturing company. Its director of
sales had left for a competitor and taken the company’s proprietary information with him.
Although the director’s non-competition agreement was imperfect under the current law, the
type of information he took opened the door to a
number of different causes of action. Some of
these legal claims had the potential to recover significant damages and attorney’s fees. After
explaining all the options to my client, I received
very clear marching orders: “full speed ahead; take
no prisoners; money doesn’t matter; it’s the principle of the thing.” So I filed suit papers and a
motion for injunction, conducted extensive discovery, and scheduled emergency depositions.
Shortly after the initial flurry of activity, I
noticed that my phone calls were not being
returned with the same alacrity as before. My
client was focusing on current business problems,
so his previous goal of keeping this former
employee out of the industry for two years didn’t
seem quite so important any more. The message
became crystal clear after I sent the second bill.
The company president told me, “You said this
was going to be expensive and time-consuming,
but I’m not sure we want to stay on this path.
He’s not really hurting us in the market, so I’m
not sure about throwing more money at this.”
Here, finally, was the answer to the question I’d
asked at the outset: is the cost and disruption of
the lawsuit justified by the amount of damage this
former employee could inflict? Initially, my client
said yes; now he was saying no.
Even for big corporations, deciding to file a
lawsuit can be an emotional ordeal. My client
made his original decision based on pride, anger,
and revenge. Having satisfied the itch to gear up
for battle, he suddenly didn’t want to bear the cost
of seeing it through. Both he and I were put in
the awkward position of having to stand down
without losing credibility. For lawyers, this scenario is perfectly predictable; it happens with regularity. But advising caution and exploring
potential scenarios when the client is riled up for
a war doesn’t build trust. Ultimately, it makes
clients feel you’re not committed to their goals.
We have to balance our responsibility to present
all options with our sensitivity to the foibles of
human nature.
www.vsb.org

The client who doesn’t want to give you all the
information
Some clients just won’t fill you in on the whole
story. Often those who want to buy or sell something will hire you as their lawyer but won’t tell
you their goals in the negotiation. Of course, this
is a trust issue. The client is thinking, “If I tell my
lawyer the real number our company will take, he
will put that information out on the table too
soon and then we won’t get the best price.” So,
lawyers can end up in a dual negotiation: first,
negotiating with our clients for information, and
second, negotiating with the other side for the
best deal.
Some clients don’t want to tell you what’s
going on at all. After a few meetings, you get the
sense that there’s really another agenda, one you
don’t know. Sometimes it’s because of internal
politics. Your contact is using your advice as part
of a personal political strategy within the corporation. You’re not being used as a lawyer, but as a
pawn in a game of corporate chess. Sometimes
there are hidden decision-makers, such as a significant family member or a business advisor who
is always consulted but never disclosed. A strategy
you thought the client completely accepted on
Monday is strangely rejected on Tuesday. You
know another influence is in play, but it is never
revealed — Oz behind the curtain.
Once I thought I was representing an important executive who was fired from his job. We
strategized on how to maximize the benefits of
his employment contract, yet minimize the effects
of the misjudgments which had led to his termi-

Some clients don’t want to tell you
what’s going on at all. After a few
meetings, you get the sense that
there’s really another agenda, one
you don’t know.
nation. After our meetings, the client would call
me with completely different questions, or he
would advocate ideas he’d rejected earlier. I knew
I was being played. Finally, when it came time to
make a written demand to his former employer,
he said, “I have to think about whether you
should do that or whether Mr. Barrister should.”
(Mr. Barrister happens to be an outstanding
lawyer and a friend of mine.) It turned out my
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client had been consulting with him the whole
time he’d been working with me. Mr. Barrister
and I both thought we were representing him.
After discussing the situation between ourselves,
we lawyers decided it would have been much
more effective, and a lot less expensive, to have
worked collaboratively from the start. As it turned
out, I got to see — acted out before my eyes — the
very behavior that had gotten this executive into
trouble in the first place.

We’ve all heard doctors complain about patients using
WebMD to diagnose their own medical problems.
Lawyers experience a similar situation.
The client who denies reality
No matter how many businesses have failed at
this location, these clients believe that theirs will
surely succeed. The forces of change just don’t
apply to them. They are exempt from economic
recession, supply and demand, and even new
technology.
The 2008 economic downturn brought a
number of these clients into the open. With the
digital revolution has come a flattening of corporate structures. There are fewer levels of management, but more responsibility and accountability
at each level. Yet there are still top executives who
are absolutely flabbergasted that their job is the
one that just got cut. These unrealistic employees
watched their direct reports shrink, but never
once thought the ax might hit their branch of the
organizational chart. Rather than prepare for
change, they simply assumed change couldn’t, or
wouldn’t, affect them or their jobs.
Early in 2009, I met with one financial executive whose former employer had just seen a quarter of a billion dollars evaporate. But the executive
refused to accept that such a drastic loss might
affect him. I asked, “Don’t you think such a loss
might trigger cuts across-the-board?” “Yes,” he
said, “but it shouldn’t have affected my job. I’m
too important.” He simply was not able to correlate a major economic disruption with any risk to
his personal job security.
The client who does legal research on the Internet
We’ve all heard doctors complain about patients
using WebMD to diagnose their own medical
problems. Lawyers experience a similar situation.
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In the late 1990s, I was contacted by a high-paid
executive who had been let go by his long-time
employer for reasons the company said were
performance-based. My client thought he was
terminated because of his age. I spent most of
our first meeting finding out the facts, and then
I outlined the type of proof he would need to
assert a viable age claim. Proving an age discrimination case is tough. The employee has to produce something close to a “smoking gun,” while
all the employer has to do is present some legitimate reason that’s not transparently bogus. (This
is a gross over-simplification of the legal standard. But thinking about it in this way clarifies
an age claimant’s real task.)
At our second meeting, my client showed up
carrying an armload of paper. He must have
copied hundreds of pages of federal laws, regulations and random blogs about employment discrimination. I tried to explain that it was my job
to simplify this process for him. I’d been trained
to take his particular situation, apply the law
affecting it to the facts of his case, and determine
if there was any cause of action. If so, I would tell
him the best way to approach it. My client said
that wasn’t necessary. He had done the research
and decided he had a good case.
He told me that the tentative assessment I’d
made at our last meeting was just wrong. He
could do the research as well as I could and had
reached a different conclusion. I then spent most
of the next hour trying to explain to him why a
federal procurement statute he’d found did not
actually apply to his case and why a mining
industry regulation did not protect his job. He
again let me know I was wrong. It was all there, in
black and white. He had located it on the Internet
and printed it out. At this point, I just gave up.
He’d found the perfect lawyer — himself — and
decided he didn’t need me.
Search engines can help both lawyers and
clients gain an overview of a legal problem.
Internet research can remind trained lawyers of
things they have forgotten or haven’t considered.
For lawyers who are knowledgeable in their field,
it’s not a problem to weed out misinformation.
But clients who do Internet research before talking with a lawyer often present questions which
are not really pertinent to their problem. So the
client’s questions, rather than being a gateway to
understanding the situation, become a barrier
that must be overcome before the real problem
can be assessed, much less addressed. The whole
process takes longer and costs more.

www.vsb.org

DIFFICULT CLIENTS SHARPEN OUR GAME

Today’s ready availability of information has
also changed how clients use our legal advice.
There was a time when clients approached a
lawyer because they had a problem they felt
could only be resolved with the help of specific
legal expertise. But in the past twenty years or
so, I’ve noticed our advice is often just another
viewpoint.
In a sense, the Internet has democratized
information. All sources are treated as relatively
equal. Recently, I’ve had clients thanking me for
my “feedback,” rather than for my legal advice.
Gone are the days when lawyers who graduated
from law school and practiced for years had
inherent credibility.
The fact is, difficult clients sharpen our
game. They force us to reassess some long-held
assumptions about how we practice. The legal
system may offer limited remedies, but there are
non-legal solutions to almost every problem.
Many times we need to bring more practical
strategy into our practice, more business acumen.
The passing of time can change how a client sees

a problem. Sometimes all we can do is wait until
our predictions play out and the client sees there
is no instant solution.
Clients who see reality from only one perspective still need to be served. We can help make
their situation better than it otherwise would be,
regardless of whether or not our efforts are appreciated. We entered a profession in which there are
winners and losers. That simple fact guarantees
that we, and our strategies, won’t always be appreciated. Sometimes a big win is getting the other
side to walk away.
Happily, there will always be great clients.
There will always be appreciative clients. But it is
the difficult clients who end up making us better
lawyers. And who knows? One day we may even
thank them for it.

2013 Edition
Now Available
The new Senior Citizens Handbook
is an invaluable resource updated
with the latest information
on a wide variety of subjects
including an overview of just
about everything a senior would
want to know about the law. It
also includes a list of communityservice organizations that provide
aid to senior services in a large
variety of areas.
For more information, or to order
copies of the Senior Citizens
Handbook, please e-mail Stephanie
Blanton at blanton@vsb.org or call
(804) 775-0576.
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Three Generations
by Frank Overton Brown Jr.

To paraphrase philosopher George Santayana’s famous quote: “Those who do
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not learn, who forget, or choose not to remember the past are condemned to repeat it.”
Since ancient times, in various religions, cultures, and societies, the people would
gather periodically to hear and talk about important history, laws, beliefs, traditions,
and events, lest they be forgotten, or in the cases of younger generations, lest they not
be learned at all. It is especially important now that we stand at our vantage point and
look at where we have been, where we are now, and in what direction we are going.
This article is a look back at the women of three generations in Virginia — mother,
daughter, and granddaughter — at how they lived, and how they were treated, portrayed,
and affected by people of power and influence, by people that they should have been
able to trust. It is a picture that starkly portrays distinctions of class, education, financial status, and views about the role of government in people’s lives. It is not a pretty
picture, but it is one that we, as lawyers and citizens, must look at and remember.
The three generations are those of Emma
Harlow Buck, who was born on November 18,
1872; Emma’s daughter, Carrie Buck, who was
born on July 2, 1906, and; Carrie’s daughter,
Vivian Buck, who was born on March 28, 1924.
The New York Times, on December 22, 1917,
reported that Mrs. E. H. Harriman (who was a
railroad fortune heiress) had donated the
$500,000 Eugenic Records establishment at Cold
Spring Harbor, Long Island, New York to the
Carnegie Institution at Washington (depending
upon what indexes are used, the value of $500,000
in 1917 would be at least $6 million and probably
more today). The gift consisted of eighty acres, a
brick office building, a fine large house, and the
valuable records already compiled. She also
donated a fund yielding $12,000 a year to assist in
the maintenance of the work. According to The
New York Times, “The conveyance is made, it is
said, to insure a permanent continuance of the
work. The Eugenic Records was established at
Cold Springs Harbor in 1910, and has since that
time been conducting a series of investigations,
which have attracted the attention of eminent
biologists, political economists, and medical men
in all parts of the world. . . . A large number of
prison inmates have been examined, also the

insane and feeble-minded and other persons
under State care. . . .”
There was a growing interest in eugenics in
the United States, and its development in the U.S.
was closely followed in Germany, where eugenics
eventually took a more sinister turn.
From an etymological standpoint, “eugenics”
means well-born. The term was coined by Francis
Galton, whose interest in heredity was piqued and
focused by reading Origin of Species, written by
his cousin, Charles Darwin. On May 16, 1904,
when Galton was 82 years old, he read a paper to
the Sociological Society at a meeting in the
London School of Economics. The paper was
published in The American Journal of Sociology,
Volume X; July, 1904; Number 1. The subject of
the paper was the definition, scope, and aims of
eugenics. In discussing the aims of eugenics, he
said: “. . . It must be introduced into the national
conscience, like a new religion. It has, indeed,
strong claims to become an orthodox religious
tenet of the future. . . . Overzeal leading to hasty
action would do harm, by holding out expectations of a near golden age, which will certainly be
falsified and cause the science to be discredited.
The first and main point is to secure the general
intellectual acceptance of eugenics as a hopeful
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and important study. Then let its principles work
into the heart of the nation, which will gradually
give practical effect to them in ways that we may
not wholly foresee” (Emphasis added).
In 1914, Harry H. Laughlin, an assistant
director of the Eugenic Records Office, prepared
and promulgated his Model Sterilization Act to be
used by the states in enacting their acts providing
for the involuntary sterilization of the feebleminded and other “defective” persons. The model
legislation was crafted to make it more likely to
pass Constitutional muster. In 1922, his model
law was included in his book, Eugenical
Sterilization in the United States: A Report Of The
Psychopathic Laboratory Of The Municipal Court
of Chicago. In the frontispiece of the book there is
a picture of a sculpture that appears to show in
one tight grouping and in descending order three
generations of a family, with the caption, “Keep
The Life Stream Pure.” The preface to the book
recites that it is intended primarily for practical
use, being designed for four classes of persons:
law-makers, judges, state administrative officers,
and citizens.
Using Laughlin’s model act, Lynchburg attorney Aubrey E. Strode, a former member of the
Virginia General Assembly and counsel to the
State Colony for Epileptics and Feebleminded in
Lynchburg, helped to draft Virginia’s enabling
legislation. Senate Bill 281, approved on March
20, 1924, as Chapter 394, Virginia Acts of the
Assembly (1924), was titled “An ACT to provide
for the sexual sterilization of inmates of State
institutions in certain cases.” (As a matter of
interest, on the same date, Senate Bill 219, “An
ACT to Preserve Racial Integrity,” was approved.
The Racial Integrity Act provided that “. . . It shall
hereafter be unlawful for any white person in this
State to marry any save a white person, or a person with no other admixture of blood than white
and American Indian [the latter being the socalled ‘Pocahontas exception’]”). The Virginia
Sterilization Act is referred to in this article as the
Act. The preamble to the Act stated:
“Whereas, both the health of the individual
patient and the welfare of society may be promoted in certain cases by the sterilization of mental defectives (emphasis added) under careful
safeguard and by competent and conscientious
authority, and
Whereas, such sterilization may be effected in
males by the operation of vasectomy and in
females by the operation of salpingectomy without serious pain or substantial danger to the life
of the patient, and
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Photo credits: the University of Albany and Cold
Spring Harbor Laboratory licensed under a
Creative Commons Attribution-NoncommercialNo Derivative Works 3.0 United States License.
http://creativecommons.org/licenses/by
-nc-nd/3.0/us/
Photo (above) of Carrie and Emma Buck, 1924.
Photo (left) of Vivian Buck and Mrs. John Dobbs
was taken on the eve of the initial trial of Buck
v Bell in Virginia. Mrs. Dobbs appears to be
holding a coin believed to be used as a test for
alertness or mental acuity. Vivian appears to be
looking elsewhere. It may have been on the
strength of this test that Arthur Estabrook concluded that she “showed backwardness.”

Whereas, the Commonwealth has in custodial care and is supporting in various State institutions many defective (emphasis added) persons
who if now discharged or paroled would likely
become by the propagation of their kind (emphasis added) a menace (emphasis added) to society
but who if incapable of procreating might properly and safely be discharged or paroled and
become self-supporting with benefit to themselves and to society, and
Whereas, human experience has demonstrated that heredity plays an important part in
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the transmission of insanity, idiocy, imbecility,
epilepsy and crime, now therefore . . .”
The Act then provided that the superintendent of the Western State Hospital (then located
in Staunton), or of the Eastern State Hospital
(then located in Williamsburg), or of the
Southwestern State Hospital (then located in
Marion), or of the Central State Hospital (then
located in Petersburg), or of the State Colony for
Epileptics and Feebleminded (then located in

Lynchburg), when he was of the opinion that “it is
in the best interests of the patient and of society
(emphasis added) that any inmate of the institution under his care should be sexually sterilized,
such superintendent is hereby authorized to perform, or cause to be performed by some capable
physician or surgeon, the operation of sterilization on any such patient confined in such institution afflicted with hereditary forms of insanity
that are recurrent, idiocy, imbecility, feeble-mindedness or epilepsy; provided that such superintendent shall have first complied with the
requirements of this act.” The Act then set out the
process and procedures to be followed in the case.
At its August 6, 1924, meeting, the Special
Board of Directors of the Virginia State Colony
for Epileptics and Feebleminded decided that “as
a matter of precautionary safety to the Board and
the Superintendent, a test case of the constitutionality of the Sterilization Law be made before
any operation is performed in cases ordered by
the Board, tho (sic) it seemed reasonably clear
that the law is constitutional...Therefore... it was
ordered that the Superintendent take the matter
up with Col. A. E. Strode, who drafted the law
and employ him to make up the test case and get
a decision from the Court of Appeals (as the
Supreme Court of Appeals of Virginia, now the
Supreme Court of Virginia, was then commonly
called).”
The chosen case was that of Carrie Buck.
Heredity was to be a major component of the
state’s case — the representation that mother,
daughter, and granddaughter were all “feebleminded.” Carrie Buck and her mother, Emma
Harlow Buck, were both inmates of the Virginia

State Colony for Epileptics and Feebleminded; at
the colony, Emma and Carrie had been given the
Stanford-Binet Intelligence Scales tests (which
had been developed in 1916 at Stanford
University by Lewis Terman, a prominent eugenicist and psychologist; typically, the tests took
between 45 minutes and two hours to administer). Based upon the results of those tests,
Superintendent A.S. Priddy testified at trial that
Emma had a mental age of about seven years and
eleven months and Carrie had a mental age of
nine years. Emma Harlow Buck had been confined to the colony since 1920, when she was 48
years old; she was described as lacking “moral
sense and responsibility.” When she was a child,
Carrie Buck had been placed in foster care with J.
T. Dobbs and Alice Dobbs in Charlottesville.
Carrie had attended school to the sixth grade
(where she was an average student), and after she
no longer attended school, she continued to live
with Mr. and Mrs. Dobbs and to keep house for
them. When Carrie was 17 years old, she became
pregnant, allegedly as a result of her having been
raped by a member of her foster parents’ family.
Mr. and Mrs. Dobbs had successfully petitioned
in the court of The Honorable Charles D.
Shackelford, Justice of the Peace and Judge of the
Juvenile and Domestic Relations District Court of
the City of Charlottesville, to have Carrie committed to the State Colony for Epileptics and
Feeble Minded, representing to the court that
Carrie was an epileptic and feeble-minded person. Later on in the trial of Carrie’s sterilization
appeal in the Amherst County Circuit Court discussed below, one of the witnesses for the superintendent of the colony, Caroline E. Wilhelm, who
was a social worker for the Red Cross and secretary for the superintendent of public welfare of
Albermarle County, testified on direct examination about Carrie Buck:
“I came to Charlottesville about February of
this year (1924), and just before that time the case
had been reported to Miss Duke, who was in
charge temporarily in the office as Secretary, that
Mr. Dobbs, who had charge of the girl, had reported
to Miss Duke that the girl was pregnant and that he
wanted to have her committed somewhere — to
have her sent to some institution, and wanted Miss
Duke to have that brought about. (emphasis
added) The matter was not put through until I
was in the office, and officially I brought Carrie
Buck over to the Colony at Lynchburg.”
On September 10, 1924, Superintendent
A.S. Priddy of the Virginia Colony presented a
Sterilization Petition regarding Carrie Buck to
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Based upon the results of those tests, Superintendent
A.S. Priddy testified at trial that Emma had a mental
age of about seven years and eleven months and Carrie
had a mental age of nine years.
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the special board of directors of the colony. R. G.
Shelton, guardian for Carrie Buck for purposes
of the proceeding, had been appointed by the
Circuit Court of Amherst County on July 24,
1924, and service of process and notices had
been given in accordance with the Sterilization
Act. After the hearing, the special board approved
the petition and ordered the sterilization of
Carrie Buck.
In accordance with the act, R. G. Shelton, as
guardian and next friend for Carrie Buck,
appealed the sterilization order to the Circuit
Court of Amherst County; he was represented by
I. P. Whitehead. The superintendent of the colony
was represented by A. E. Strode. Strode wrote a
letter, dated September 24, 1924, to H. H.
Laughlin of the Eugenics Record Office. The letter, although inquiring about obtaining Laughlin’s
deposition, reveals what appears to be a collusive
plan, stating with a bit too much certainty: “The
first trial of the case will probably be in the
Circuit Court at Amherst, Va., about the middle
of October. Whichever way that court may determine the case, it will be taken to the Supreme
Court of Appeals of Virginia. If the Act be sustained by this our highest court, it will then be
taken to the Supreme Court of the United States
as the Hospital Board is unwilling to proceed
under the Act until it shall be sustained by the
highest court, which, of course is the Supreme
Court of the United States, because of the alleged
rights under the Federal Constitution involved”
(emphasis added). In order to obtain Laughlin’s
eugenics opinion for the trial in the circuit court,
A.S. Priddy, the colony superintendent, provided
to H. H. Laughlin of the Eugenics Record Office a
statement of facts regarding Carrie Buck and her
family history. Under “Family History,” the
Superintendent stated: “These people belong to
the shiftless, ignorant and worthless class of antisocial whites of the South. . . . She has a life-long
record of moral delinquency and has borne one
illegitimate child, considered feebleminded . . .
this girl comes from a shiftless, ignorant and
moving class of people, and it is impossible to get
intelligent and satisfactory data. . . .” If ever a
statement of facts displayed an animus against a
person and a class of people, and on its face
admitted that it was not based upon “intelligent
and satisfactory data,” this statement by
Superintendent Priddy did, and its transparency
belies the beneficent, paternalistic face presented
by the eugenics movement at that time.
The trial transcript in the Circuit Court of
Amherst County reveals that Aubrey E. Strode,
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attorney for A.S. Priddy, superintendent, and I. P.
Whitehead, attorney for Robert Shelton, guardian
and next friend of Carrie Buck, agreed that six
interrogatories would be propounded to H. H.
Laughlin at Cold Spring Harbor, Long Island,
New York, the answers to be read in evidence in
the trial in the Amherst County Circuit Court.
Here are the interrogatories:
“First Interrogatory: Please state your name,
residence and occupation.”
“Second Interrogatory: Please give a brief
outline of your service and experience in connection with the science of eugenics.”
“Third Interrogatory: Reciting the facts
recently supplied to you by Superintendent A.S.
Priddy, of the State Colony for Epileptics and
Feebleminded near Lynchburg, Va., please give a
short analysis of the hereditary nature of Carrie
Buck, the defendant in this case.”
“Fourth Interrogatory: Bearing in mind that
this is a proceeding in which may be tested the
power of the Commonwealth of Virginia through
its Hospital Boards acting under 1924 act of its
General Assembly providing for the sterilization
of inmates of State institutions in certain cases,
approved March 20, 1924 (Acts 1924, page 569),
please give in brief outline form the results of scientific investigations tending to show that feeblemindedness is likely to be transmitted to offspring
from a feebleminded parent. . . .”
“Fifth Interrogatory: In view of your experience, observation and study of the subject, please
state the conclusions you have reached as to the
beneficial results both to the patient and to soci-

”

Under “Family History,” the
Superintendent stated: “These people
belong to the shiftless, ignorant and
worthless class of anti-social whites
of the South. . . .
ety in general that would be likely to follow from
the operations of the Virginia statute in question.”
“Sixth Interrogatory: Please give any other
information or testimony in regard to the general
subject that your interest therein may indicate
and which you think might be helpful to the
Court in passing upon the questions of public
policy and other questions involved in this proceeding.”
The deposition of H. H. Laughlin was taken
in the County of Nassau, Long Island, New York,
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on November 6, 1924, to be read as evidence on
behalf of A. S. Priddy, superintendent, in the proceeding in the Circuit Court of Amherst County,
Virginia. Laughlin’s lengthy deposition (Laughlin
himself never had any contact with Carrie Buck
or anyone in her family, and he accepted as truth
the “facts” provided to him by Superintendent A.
S. Priddy, many of which were incorrect,) was
entered in evidence without the benefit of any
direct or cross-examination. Not surprisingly,
Laughlin’s deposition stated in part: “Because sexually fertile individuals, who are socially inadequate because of feeblemindedness or other
constitutional defect, cannot obey laws in relation
to marriage and reproduction, such persons must
be guarded by the state against reproduction —
that is, it must be made physically impossible for
the inadequates to bear offspring. This may be
achieved by either of two means: first, segregation
in a modern institution in which the inmate is
guarded against sexual intercourse, and second,
eugenical sterilization of the particular inadequate. . . . Modern eugenical sterilization is a force
for the mitigation of race degeneracy which, if
properly used, is safe and effective. I have come to
this conclusion after a thorough study of the legal,
biological and eugenical aspects, and the practical
working out, of all the sterilization laws which
have been enacted by the several states up to the
present time. . . . I believe that the Virginia statute
is, in the main, one of the best laws thus far
enacted. . . .” I. P. Whitehead, without argument
and citing no grounds, moved to strike the deposition. The motion was denied.
At the trial, A. E. Strode called eleven witnesses, three of whom were expert witnesses (Dr.
A. S. Priddy, Dr. Joseph DeJarnette, superintendent of Virginia’s Western State Hospital, and Dr.
A.H. Estabrook, of the Eugenics Record Office),
plus he introduced into evidence the deposition
of H. H. Laughlin as an expert witness. The case
presented by A. E. Strode was not overwhelming,
but it was methodical and was conducted with an
appeal in mind. The cross-examination of
Strode’s witnesses by I. P. Whitehead was certainly
underwhelming, did not develop points which
would have helped Carrie Buck, and indeed
seemed to bolster Strode’s case. I. P. Whitehead
did not introduce any evidence or call any witnesses. The trial took about five hours. The
Circuit Court of Amherst County, by its
Judgment Order dated April 13, 1925, among
other things: upheld the constitutionality of the
Sterilization Act; found that Carrie Buck was “feeble-minded” and a duly committed inmate and

patient of the State Colony for Epileptics and
Feeble Minded; found that Emma Buck, the
mother of Carrie Buck, was also feeble-minded
and an inmate in the same institution; found that
Carrie Buck was the mother of an apparently feeble-minded infant; found that Carrie Buck was
afflicted by a hereditary form of feeble-mindedness; found that Carrie Buck’s welfare and that of
society would be promoted by her sterilization;
and affirmed the Sterilization Order, dated
September 10, 1924, entered by the special board
of directors of the State Colony for Epileptics and
Feeble Minded. Because J. S. Priddy had died after
the Circuit Court Trial and J. H. Bell had been
appointed as superintendent in his place, the style
of the case going forward would be Buck v. Bell.
The Supreme Court of Appeals of Virginia,
sitting in Staunton, on November 12, 1925,
affirmed the judgment of the Circuit Court of
Amherst County (Buck v. Bell, 143 Va. 310, 51
A.L.R. 855, 130 S.E. 516 (Va., 1925)).
Carrie Buck’s appeal was argued before the
United States Supreme Court on April 22, 1927,
and was decided on May 2, 1927. Justice Oliver
Wendell Holmes Jr. wrote and delivered the opinion of the Court, which affirmed the judgment
below by a vote of 8 to 1. Voting with the majority
was the tenth Chief Justice of the United States
Supreme Court, William Howard Taft, who had
been the 27th President of the United States.
Justice Holmes, had been wounded in battle three
times during the Civil War as a member of
Twentieth Regiment of Massachusetts Volunteer
Infantry, which had a high casualty rate of men
killed and mortally wounded (the echoes of how
he was shaped by his wartime experiences are
heard in his written opinion). He wrote:
“We have seen more than once that the public welfare may call upon the best citizens for their
lives. It would be strange if it could not call upon
those who already sap the strength for lesser sacrifices, often not felt as such by those concerned, in
order to prevent our being swamped by incompetence. It is better for all the world, if instead of
waiting to execute degenerate offspring for crime,
or to let them starve for their imbecility, society
can prevent those who are manifestly unfit from
continuing their kind. The principle that sustains
compulsory vaccination is broad enough to cover
cutting the Fallopian tubes. Jacobson v.
Massachusetts, 197 U.S. 11, 25 S. Ct. 358, 49 L. Ed.
643, 3 Ann. Cas. 765. Three generations of imbeciles are enough.” (Buck v. Bell, 274 U.S. 200, 47 S.
Ct. 584, 71 L. Ed. 1000 (1927)). To Justice
Holmes, the Commonwealth of Virginia’s inva-
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sion of Carrie Buck’s body and the cutting of her
Fallopian tubes were of little consequence, but to
Carrie Buck, a ward of the commonwealth, and to
the people of the commonwealth and the United
States, they were of major consequence.
A Petition for Rehearing and Argument was
filed on behalf of Carrie Buck, and it was denied
by the United States Supreme Court by its Order
dated October 10, 1927, signed by Chief Justice
William Howard Taft.
On October 19, 1927, Carrie Buck was sterilized. John H. Bell, the superintendent of the
colony and the surgeon who performed the sterilization on her, wrote in his post-surgical report:
“This is the first case operated on under the sterilization law, and the case was carried through the
courts of the State and the United States Supreme
Court to test the constitutionality of the Virginia
law, and an appeal before the Supreme Court for
a rehearing was recently denied.”
Shortly after her sterilization, Carrie Buck
was “furloughed” or “paroled” from the colony
and eventually discharged. She married twice, to
William Eagle, who predeceased her, and to
Charlie Detamore, who survived her. She communicated effectively in her letters to J. H. Bell,
the superintendent of the colony about her
mother and she was concerned with her mother’s
well-being. She said that she always wanted to
have more children, but she could not. Accounts
of her describe her as loving to read and loving to
help others.
The late Stephen Jay Gould (1941–2002),
noted American paleontologist, evolutionary biologist, and historian of science, wrote an article in
the July 1984 issue of Natural History magazine.
The article was titled “Carrie Buck’s Daughter.” In
it, he described Vivian Alice Elaine Dobbs’ (Vivian
Buck’s) academic performance at the Venable
Public Elementary School of Charlottesville,
where she was a student for four terms from
September 1930 until May 1932. Gould had been
provided with Vivian’s academic records which
showed her to be a normal, well-behaved, average
student. Gould wrote: “This offspring of ‘lewd
and immoral’ women excelled in deportment and
performed adequately, although not brilliantly, in
her academic subjects. In short, we can only agree
with the conclusion that Dr. Lombardo* has
reached in his research on Buck v. Bell — there
were no imbeciles, not a one, among the three
generations of Bucks. I don’t know that such correction of cruel but forgotten errors of history
counts for much, but it is at least satisfying to
learn that forced eugenic sterilization, a procedure
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A historical marker located at 800 Preston Street in front of the
Region Ten Community Services Board building in Charlottesville,
Virginia, not far from Oakwood Cemetery, which was placed there
on May 2, 2002. Photo by Susan V. Brown.

of such dubious morality, earned its official justification (and won its most quoted line of
rhetoric) on a patent falsehood.”
Emma Buck, mother of Carrie, died at age 71
on April 15, 1944, at the colony, where she had
been for 24 years, and where she is buried. Vivian
Alice Elaine Dobbs (Vivian Buck), daughter of
Carrie Buck and granddaughter of Emma Buck,
died of complications from measles on July 3,
1932, at age 8. Shortly before Carrie’s death at age
77 on January 28, 1983, Carrie Buck said, “They
done me wrong. They done us all wrong.” Carrie
and Vivian are both buried in Oakwood
Cemetery in Charlottesville. Ironically, the website
for Oakwood Cemetery says: “Walk slowly
through Oakwood, and as you read the gravestones, you can imagine lives long past but welllived and loved.” There is no one of a fourth or
later family generation to place flowers on Carrie’s
and Vivian’s graves — because there is no fourth
or later family generation. Symbolically, perhaps
the closest thing to flowers on their graves is a historical marker located at 800 Preston Street in
front of the Region Ten Community Services
Board building in Charlottesville, Virginia, not far
from Oakwood Cemetery (see photo by Susan V.
Brown), which was placed there on May 2, 2002.
On that day, Governor Mark Warner issued a
statement in which he stated: “Last year, the
General Assembly passed a resolution expressing
profound regret for the Commonwealth’s role in
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the eugenics movement. Today, I offer the
Commonwealth’s sincere apology for Virginia’s
participation in eugenics. As I have previously
noted, the eugenics movement was a shameful
effort in which state government should never
have been involved.” According to the
Commonwealth of Virginia’s records, 8,300 institutionalized patients were sterilized under the
Sterilization Act between 1927 and 1974, when
the involuntary sterilization statute was repealed
by House Bill 648, 1974 Acts of Assembly, Ch.
296, approved April 2, 1974.
2013 is the 86th anniversary year of the
United States Supreme Court’s decision in Buck v.
Bell. The United States Supreme Court’s decision
in the case has never been overturned. It has been
more than a decade since much attention has
been paid to Buck v. Bell, and it is important for
those of us in older generations to remember and
for those of us in younger generations to learn
and remember its lessons — and there are many
lessons to be learned from Buck v. Bell. Those who
do not learn, who forget, or choose not to
remember the past are condemned to repeat it.
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Pro Bono Awards
The winners of the Lewis F. Powell Jr.
Pro Bono Award and the Oliver White
Hill Law Student Pro Bono Award were
honored during the annual Virginia
State Bar Bro Pono Award Ceremony at
the Library of Virginia on April 15.
The attorneys affiliated with the Lewis B.
Puller Jr. Veterans Benefits Clinic at
William & Mary Law School Received
the Powell award. The clinic received a
print of “Patrick Henry Argues the
Parsons’ Cause,” an 1834 painting by
George Cooke, in recognition of the
honor. From left, Daniel G. Krasnegor
(partner, Veteran’s Benefits Practice
Group, Goodman Allen & Filetti); Dr.
Leticia Flores (director, Center for
Psychological Services and
Development, Virginia Commonwealth
University); Stacey-Rae Simcox ’99 (professor of the Practice of Law and managing attorney, Lewis B. Puller, Jr. Veterans
Benefits Clinic); John Paul Cimino ’12
(former clinic student and director,
Helping Military Veterans through
Higher Education); Matthew A. Kapinos
(associate, McGuireWoods; co-chair,
VBA Veterans Task Force; member,
Puller Clinic Advisory Board); Davison
M. Douglas (dean, William & Mary Law
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School); Mark D.
Matthews ’99 (comanaging attorney,
Lewis B. Puller, Jr.
Veterans Benefits
Clinic; partner,
Anchor Financial
Group); Patricia E.
Roberts ’92 (clinical
associate professor
and director, Clinical
Programs, William &
Mary Law School;
member, Puller Clinic Advisory Board);
Mark J. Villapando ’12 (former clinic
student and attorney, Watson Trial &
Litigation Group); and Krystle D.
Waldron ’11 (former clinic student and
associate, Veteran’s Benefits Practice
Group, Goodman Allen & Filetti).
Monica K. Tulchinsky, a member of
the class of 2013 at the Washington and
Lee University School of Law, received
the Hill award. She is pictured with her
parents, Mark and Pam Tulchinsky.
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Legal Aid Attorney of the Year Labors in a Region
of Lost Industry
by Dawn Chase

The view from U.S. 360 heading up into
the Northern Neck offers few clues to
how life there has changed.
There are fields, stands of trees,
glimpses of water: a landscape that long
supported people who put their backs
into their work farming, cutting timber,
and fishing in the rivers and
Chesapeake Bay.
But so much of that work is gone
now. People whose families raised generations by harvesting crops, lumber, oysters, crabs, and fish are now working for
minimum wage at the new fast food
places and motels that cater to tourists.
A native of Westmoreland County
described the struggle: “I see residents
trek to a convenience store or service station with water bottles and trek home
with them full, in the wheelbarrow. Car
and car insurance long-gone. It’s bleak
beyond description.”
It is in this region that, twenty-nine
years ago, attorney John R. Rellick chose
to use his legal skills to help the neediest
people of the Northern Neck and
Middle Peninsula. As managing attorney
of the Tappahannock office of
Rappahannock Legal Services (RLS), he
is the sole legal aid lawyer for seven
counties.
With his staff — paralegal Hope
Bunch and secretary and “gatekeeper”
(his description) Kim Wilkins — Rellick
works, one client at a time to make sure
they get a fair hearing in their conflicts
with landlords, bill collectors, and
bureaucracies.
On June 14, Rellick was named
Legal Aid Attorney of the Year by the
Virginia State Bar Committee on Access
to Legal Services during the VSB’s
annual meeting in Virginia Beach. He
was nominated for the award by Bill
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Botts, longtime executive director of
RLS, now retired.
At the award ceremony, speaking to
an audience that included legal aid advocates and Supreme Court of Virginia
Chief Justice Cynthia D. Kinser, Rellick
talked about his clients.
“There is a myth that poor people
are poor because of their own personal
failings, their ignorance, their laziness,”
he said.
“[T]he majority are not like that.
Very few people choose to be poor. They
often find themselves poor as a result of
circumstances beyond their control —
poor health, parents who didn’t value
education, traumatic experience in their
upbringing, an abusive partner whom
they haven’t been able to separate from,
or a tragic accident. We’ve seen some
clients who, before the current economic downturn, were solidly in the
middle class. …
“If my car won’t start one morning,
I have another car that I can drive to
work. If I get sick, I have sick leave that
I can draw upon and health benefits
that I can use to speed my recovery.
I’m not likely to lose my job if my car
breaks down or if I or one of my
children gets sick.
“The poor whom legal aid employees see each day are not as lucky.”
The Tappahannock staff works out
of a cozy white frame house, just around
the corner from a car-title and paydayloan business on U.S. 360. In the tradition of small-town Southern law firms,
they’re within a block of the courthouse.
Bunch, who handles Social Security
disability cases, has worked with Rellick
for seventeen years, and Wilkins for
seven. Wilkins coordinates the few pro
bono referrals to local lawyers who also

are struggling in the region’s downturn.
She screens applicants for legal aid and
other charitable services that coordinate
with legal aid.
The three talk about the clients in
context of their larger lives — where they
live, other help they need, how they
make their livings and serve their community, and the endless line of them.
Once, after she’d been there a while,
Wilkins dreamt about a cat that was producing kittens. She tried to protect them,
but as fast as she picked one up, another
would appear. Bunch, on hearing about
the dream the next morning, told her,
“That’s legal aid.”
For her part, Bunch said that when
she and her husband retire to bed and
she starts to tell him the story of her day,
he says, “‘Hope, I can’t listen to that
before I go to sleep. I won’t be able to
sleep.’ You have to develop a barrier
between your heart and their problems.”
As Rellick accepted the award, he
spoke to his colleagues from legal aid
programs across the state, who all have
witnessed growing poverty, less financial
support, and layoffs in their ranks in the
past several years.
“[I]f you let yourself become too
emotionally involved in the problems of
our clients, absorbing the sadness of
each, one could easily become overwhelmed with that sadness. Some young
legal aid attorneys become quickly
burned out in that way.
“Those of us who have stuck around
a while have been able to do so because
of putting some emotional distance
between our lives and that of our
clients. …
“But that wall or barrier should not
be so impermeable that we can’t feel
some sorrow, or in many cases some
www.vsb.org
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respect and admiration, and even inspiration, from the struggles of our clients
and their responses.”
Rellick also has coped by helping
build the nonprofit safety net of his
community. Quality child care, domestic
violence and shelter programs, food projects — he has worked with all of them at
one time or another. He has taken his
turn as president of the Northern Neck
Bar Association. He was selected one of
George H.W. Bush’s “thousand points of
light”— his name is on the roll in the
Bush Presidential Library in Texas.
He serves as a guardian ad litem for
children. In the legal aid community, he
has a reputation as an “expert” in unemployment compensation law.
Over the years, Rellick convinced
RLS to keep the Tappahannock office,
despite declining revenues. The office is
now open Monday through Thursday.
Every year, Rellick and RLS Executive
Director Ann Kloeckner visit the governing body in the region to plead their case
to supervisors and council members for
funding that helps RLS provide vital
legal services to their constituents.
Rellick grew up in a coal-mining
region of western Pennsylvania. He was
raised Roman Catholic. He volunteered
in legal aid clinics while earning his law
degree from Northwestern University.
His wife, Betsy Donoghue, is a developmental therapist for the local early intervention program.
He told the Access to Legal Services
assembly, “The Hispanic client who tries,
in his poor English, to explain to me
how he was cheated by his employer,
who did not pay him for his labor, could
be my immigrant grandparents who
came to this country from Eastern
Europe in the late 1800s, not speaking
English and being fearful to stand up for
their rights, lest they anger someone
who could cost them their jobs.”
His award includes a quotation he
chose, by Bishop Ken Untener of
Saginaw, Michigan. The quote became
associated with Archbishop Oscar
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The Tappahannock legal aid team on the porch of their building. (Left to right) John Rellick, Kim Wilkins, and Hope
Bunch.
John Rellick’s family was on hand to watch him receive the Virginia State Bar Legal Aid Award at the annual meeting in Virginia Beach.

Romero in his advocacy for the poor of
El Salvador:
We cannot do everything, and there
is a sense of liberation in realizing
that. This enables us to do something, and to do it very well. It may
be incomplete, but it is a beginning,

a step along the way, an opportunity
for the Lord’s grace to enter and do
the rest. We may never see the end
results, but that is the difference
between the master builder and
Legal Aid continued on page 57

Vol. 62 | June/July 2013 | VIRGINIA LAWYER

35

Noteworthy

> VSB NEWS

Highlights of the June 13, 2013, Virginia State Bar
Council Meeting
At its meeting on June 13, 2013, in
Virginia Beach, the Virginia State Bar
Council heard the following significant
reports and took the following actions:
Budget
The council approved a $14.66 million
budget for 2013-14. This is an increase
of $1,088,989 over the 2012-13 operating budget. The budget includes a 2 percent raise for VSB staff and $500,000 in
increased expenditures due to relocating
the VSB offices.
Office Relocation
Executive Director Karen A. Gould said
that six buildings have been identified as

possible locations for the VSB offices.
That list will be narrowed to three and
those will be test-fitted for the bar’s
requirements. The VSB’s broker will
then negotiate with the broker for the
chosen site.

Rule Changes
The council unanimously approved
changes to Rules of Professional
Conduct 1.11, conflicts of interest; 1.15,
safekeeping property; and 5.4, independence of a lawyer.

Amendments to VSB Bylaws Regarding
Executive Committee Membership
The council approved 62 to 5 the
motion to amend the bylaws giving the
Diversity Conference a seat on the
Executive Committee. A proposal to
increase the size of the committee from
13 to 16 was suspended.

Resolutions
The council unanimously approved resolutions honoring W. David Harless for
his years of service and his law firm for
its support of Harless during his years as
an officer and service on the VSB
Council.

SAVE THE DATE

September 13-15
Lawyers Helping Lawyers Fall Conference
Plan now to enjoy the autumn at Wintergreen Resort — sharing food,
companionship and CLEs with friends and colleagues interested in
helping others in the legal profession
To receive a brochure or update your address with Lawyers Helping
Lawyers, e-mail eradford@valhl.org or call (804) 644-3212.
Lawyers Helping Lawyers offers confidential help for substance abuse
problems and mental health issues.
For more information, call the toll free number: (877) LHL-INVA
or visit http://www.valhl.org.
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NOTICE:
Check Your MCLE Hours
Online Now
The Mandatory Continuing Legal
Education compliance deadline is
October 31, 2013. Go to
https://member.vsb.org/vsbportal/
to review your MCLE record.
An Interim Report and information on new MCLE requirements will be mailed to all active
members in July. Reminder: Of
the 12.0 CLE hours required each
year, 2.0 must be in ethics and 4.0
must be from live, interactive programs. If you have any questions,
please contact the MCLE
Department at (804) 775-0577 or
mcle@vsb.org.
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Kevin E. Martingayle is Presidentelect of the Virginia State Bar
Kevin E. Martingayle, of Virginia Beach,
is the Virginia State Bar’s new president-elect. He will serve for a year, then
succeed Sharon D. Nelson for the
2014–15 term as the first president
from Virginia Beach.
Martingayle took office June 14
during the VSB’s annual meeting in
Virginia Beach.
Martingayle, an owner and partner
of Bischoff Martingayle PC, just completed two terms as a 2nd District representative on the VSB Council and is
chair of the Better Annual Meeting
Committee. He serves on the Executive,
Budget and Finance, and Legal Ethics
committees.

He also is a member of The Virginia
Bar Association, Virginia Beach Bar
Association, Virginia Trial Lawyers
Association, and Federal Bar Association.
Martingayle has extensive involvement
in the community. He is founder and
race committee member of the Allen
Stone Memorial Run-Swim-Run and 5K
Run; founder and event coordinator of
the Virginia Beach Brave Heart RunSwim-Run; and legal advisor to the
Virginia Beach Volunteer Rescue Squad.
Martingayle is a native of Richmond
and graduated from Collegiate High
School in 1985. He is a graduate of
Hampden-Sydney College and has a law
degree from the University of Virginia
School of Law, 1991.

VSB Dues Can Be Paid Online
Lawyers can now renew their Virginia
State Bar memberships and pay their
dues online.
Online Membership Renewal is
available to members in good standing
with active, active/Virginia corporate
counsel, and associate memberships.
Members also still have the option of
renewing by postal mail. Dues statements were mailed June 14.
The online service accepts individual attorney renewals only.
Access is provided through the
secure “Member Login” area of VSB.org.
As with the paper statements, members
who choose “Online Membership
Renewal” certify whether they are covered by a professional liability insurance
policy, select what voluntary sections
www.vsb.org

His practice focuses on appeals; civil,
commercial, employment, and estate litigation; civil rights; and constitutional,
land use and zoning, and municipal and
administrative law.
He is married to Elisabeth
Martingayle and has three children.

The VSB E-News

they wish to join, and pay their mandatory annual dues (including the mandatory $25 Clients’ Protection Fund fee),
plus any section dues, by credit card.
The site accepts MasterCard and
Visa, which can be applied to duesrelated payments only. These include late
fees that accrue after the membership
compliance deadline of July 31. The
membership renewal, insurance certification, and dues payment are processed
immediately, and a receipt is issued.
Access to the Online Membership
Renewal option is available until early
October, when attorneys are administratively suspended for membership noncompliance.

Have you been receiving the
Virginia State Bar E-News? The
E-News is a brief monthly summary of deadlines, programs, rule
changes, and news about your
regulatory bar. The E-News is
emailed to all VSB members. If
your Virginia State Bar E-News is
being blocked by your spam filter,
contact your email administrator
and ask to have the VSB.org
domain added to your permissions list.
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Abingdon Conference Draws 265 Judges and Lawyers
by Gordon Hickey

Virginia Supreme Court Chief Justice
Cynthia D. Kinser offered up an observation and a little advice for the 265 judges
and lawyers at the recent Regional
Bench-Bar Conference in Abingdon. The
most common mistake lawyers make
when appearing before her court? They
don’t listen. “Listen to the question and
respond,” she said.
Chief Justice Kinser was chief
among a dozen judges who spoke at the
joint Solo and Small Firm Practitioner
Forum and Regional Bench-Bar
Conference for the 28th, 29th and 30th
Judicial Circuits on April 26. She offered
up a few other tidbits during the centerpiece town hall meeting.
• How is the justice picked to write the
court’s opinion? Out of a hat.
• When will the court apply the “ends of
justice” exception? Almost never.
• When assigning error in a brief, put it
under the heading “assignment of
error.”
• When will electronic filing be allowed?
“We are moving in that direction….
I’m anxious for it to be full-fledged
across the commonwealth.”
Chief Justice Kinser was joined on
the stage by Elizabeth A. McClanahan,
justice of the Supreme Court of Virginia,
and Teresa M. Chafin, judge of the
Virginia Court of Appeals. Kevin E.
Martingayle, Virginia State Bar president-elect designate, moderated.
The judges touched on many areas
during the hour-long meeting. Among
them: emotional appeals (don’t bother);
petitions for rehearing (do bother);
brevity in briefs; moving on when an
argument is lost; the Court’s budget
restrictions.
The judges were all asked for their
suggestions for improving the practice of
law. Justice McClanahan said lawyers
appearing in the Court should remem38
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Leading the discussion at the Town Hall Meeting were (top, left to right) Elizabeth A. McClanahan, Justice, Supreme
Court of Virginia; Cynthia D.F. Kinser, Chief Justice, Supreme Court of Virginia; and Teresa M. Chafin, Judge, Virginia
Court of Appeals.
The panel on “eDiscovery: How Is it Changing the Way We Practice Law?” (middle photo) was moderated by
Thomas R. Bagby and included panelists the Honorable Michael F. Urbanski, U.S. District Court; the Honorable
Pamela M. Sargent, U.S. Magistrate; John W. Simek, Sensei Enterprises Inc. vice president; and the Honorable C.
Randall Lowe, 28th Judicial Court.
The panel “Recent Developments in State/Federal Criminal Law and Procedure Law” (bottom photo) featured
Kenneth F. Lammers Jr., Wise County deputy commonwealth’s attorney; Zachary T. Lee, assistant United States attorney; Dean Lucy S. McGough of the Appalachian School of Law; the Honorable Michael L. Moore, 29th Judicial
Circuit; and the Honorable Chadwick S. Dotson, 30th Judicial Court. VSB President-elect Sharon D. Nelson introduced the panel.
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ber that they can file a reply brief. She
also said that they should treat each
other with civility.
Judge Chafin added that “there’s no
reason we can’t agree to disagree.” She
also advised lawyers to get involved in
the community. Chief Justice Kinser
agreed that lawyers should be out in the
public doing community service and
added that every lawyer has the responsibility to do pro bono work.
VSB President W. David Harless,
who is from Lee County, was a driving
force behind the conference that drew a
large percentage of the lawyers and
judges in the region. “The Abingdon
conference was the first regional benchbar program in the state. It was supported by Chief Justice Kinser and
Justice McClanahan of the Supreme
Court, and Judge Chafin of the Court of
Appeals, as a means to improving professionalism and fostering communications between the bench and bar,”
Harless said.
“The extensive participation and
support by the local judges and lawyers,
and the planning efforts of the region’s
local bar leaders, the Conference of
Local Bar Associations, and the Special
Committee on Bench-Bar Relations, are
responsible for making the Abingdon
conference a great success. This success
will encourage the VSB to offer the program to judges and lawyers in other
rural regions of Virginia.”
VSB Executive Director Karen A.
Gould said, “The Abingdon bench-bar
conference was a wonderful collaboration. David Harless came up with the
concept of a regional bench-bar conference hosted with the assistance of the
VSB, reached out to the different constituencies, helped to line up speakers
and attendees, and sent countless emails to keep people on track. It was due
largely to his dedicated efforts that this
conference was such a rousing success.
He has had a phenomenal year as president of the Virginia State Bar, and I feel

Noteworthy

The panel “Documents and Business Records:
Introduction, Authentication and Admissibility” (top
photo) was moderated by the Honorable Larry B.
Kirksey (Ret.), 28th Judicial Circuit, and included Mary
Lynn Tate, Roger W. Mullins, and Wade W. Massie.
The break-out CLE panels (second from top) drew full
houses.
The panel “Guardian ad litem Best Practices” included
moderator Patricia E. Smith and panelists the honorable
Jeffrey S. Hamilton, 30th Judicial District; the Honorable
Florence A. Powell, 28th Judicial District, and the
Honorable Michael J. Bush, 29th Judicial District.
At right, VSB Executive Director Karen A. Gould was
joined by Lawrence L. Koontz Jr., Senior Justice of the
Supreme Court of Virginia, at the May 23 Solo and
Small Firm Practitioner Forum in Staunton.

Conference continued on page 41
www.vsb.org
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Justice Cleo E. Powell Opens the
Ninth Annual Indigent Criminal
Defense Seminar
The Ninth Annual Indigent Defense
Seminar on May 3, 2013, at the Greater
Richmond Convention Center was
again a sellout.
Sessions covered a variety of topics, from “Making the Most of a
Preliminary Hearing,” led by defense
attorney Craig S. Cooley; to “Litigation
Ethics: Claims and Settlements,” led by
Thomas E. Spahn of McGuire Woods
LLP. Other sessions covered “Eyewitness
Identification”; “Field Tests, the ECIR2
and You”; “Scientific Methodologies
for Drug Detection”; and “Discovery,
Plea Bargaining and Prosecutorial
Misconduct.”
The seminar was opened by the
Honorable Cleo E. Powell, Justice of the
Supreme Court of Virginia. Her remarks
follow.
Good Morning.
It is my pleasure to bring you
greetings at your ninth annual training
session.
I have looked at the line-up and you
are in for a wonderful opportunity to
learn from a group of dedicated men
and women who are masters of their
topics, dedicated to their craft and to our
profession.
That does not just include the
names listed on the agenda, however, but
it also captures the person to your left
and to your right — those who labor in
the trenches with you daily. I encourage
you as the day goes on to not only listen/learn/share with the presenters but
to listen/learn/share with the folks who
do what you do every day. When I attend
judicial conferences, it is always great to
hear from the presenters, but I often find
that I learn the most, or at least as much,
in the informal discussions with those
who walk in my shoes every day.
I am delighted to stand where my
friend and mentor, former Chief Justice
40
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Leroy R. Hassell Sr., stood for so many
years. As you know, Leroy had a deep
seated love of the law. He had a keen
devotion to the principles of justice and
equality under the law and a deep
seated desire that the law operate fairly,
that it be applied impartially, and that
blind justice perform her role as
designed. To that end, he developed this
seminar and it is in that tradition that
we carry on today.
Imagine for a moment … the individual enters the courtroom alone, facing the crowd, not knowing what to
expect, but knowing that it probably
would not be good, with no one there to
coach or with whom to commiserate, no
one to champion her cause … and that
was just my first day as a judge. … I can
only imagine how the criminal defendant felt.
Having sat in both general district
court and circuit court, I have witnessed
first-hand the angst of the criminal
defendant. To the untrained, appearing
in court, accused of a crime, facing loss
of reputation, liberty, or life, it must be
like arriving in a foreign country where
you do not speak the language and do
not know the protocol. Everyone around
you is speaking Latin and you only took
two years of Spanish. … It is a frightful
scenario.
It took us three years to become
comfortable with the subject matter, a
time or two at the bar (exam) and a few
years of hard knocks. … We had to
appear in court more than a few times
before we knew when to stand/sit,
speak/hold our peace, fight vigorously/
throw ourselves on the mercy of the
court.
The criminal defendant comes into
the pretrial; the judge advises them of
the charge and asks them what they are
going to do about a lawyer. Often they
are unemployed or underemployed and

Justice Powell

cannot afford one. I have witnessed firsthand the uncertainty, the unknowing,
the abject fear on the face of the man or
woman standing clueless before the bar
as if in a foreign country.
And then to the relief of everyone
— the defendant, the family, and even
the judge — a champion arrives ready
to give wise counsel, ready to translate,
ready to do battle; in short, you come
in. The playing field is leveled, and
there is a learned advocate to intercede
on their behalf.
I have sat on the bench and watched
you enter and what I have seen is this:
1. A sense of relief overcome a criminal
defendant, who before had a dazed,
lost, forlorn, all alone expression;
2. I have watched you, just by your presence, restore a sense of dignity and
even humaneness to a criminal defendant;
3. You entered the courtroom, gave them
a warm handshake, as if greeting an
old friend (and perhaps you were)
whispered something in their ear
(probably “do not say anything”) and
at the appointed time made an argument that restored a degree of dignity
and respect by painting a picture of a
human being with redeeming qualities
and characteristics that deserved to be
balanced on the scales along with
whatever accusations were being made
against them;
www.vsb.org
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4. You showed up and required/
demanded that the commonwealth
prove its case.
My message to you today is simple;
your dedication does not go unnoticed.
Our system of justice works when
the truth is laid bare for dissection. The
best legal system in the world, the best
jurist in the world, the best jury in the
world cannot reach a “just” verdict
unless both sides are equally well represented.
The “truth” can only be found
when the facts are competently brought
to light.
To that end our system needs dedicated men and women such as yourselves who are willing to represent those
accused of crimes, sometimes unimaginable crimes, but who are entitled to
have their day in court, to have their
Constitutional rights upheld.
The beauty of our system of justice,
of our Constitution, is that it belongs to
each of us. And it can only stand, it can
only be truly honored, if its protections
are afforded to each of us.
You recognize that principle, you
honor that principle, and dedicate yourself, your life’s work to that end, and our
system is all the better because you do.
Today as you begin your conference, while the commonwealth cannot
pay you what you are worth, we can
encourage you to continue, and say
thank you for honoring the moral
imperative to protect our Constitution
one criminal defendant at a time. Your
work is both recognized and deeply
appreciated.
Thank you for what you do and
enjoy your conference.

Noteworthy

Conference continued from page 39

certain that this conference will stand out in his memory as one of his primary
achievements.”
Panels offered at the conference, all of which carried CLE credits, included
“Trust Accounting for Solo or Small Firms,” presented by James M. McCauley,
VSB ethics counsel; “Risk Management,” by Wendy F. Inge of Attorneys Liability
Protection Society; and “Avoiding the Iceberg’s: Ethics in the Digital Age,” by
Sharon D. Nelson and John W. Simek of Sensei Enterprises Inc.
Break-out sessions were:
• “Documents and Business Records: Introduction, Authentication and
Admissibility,” moderated by the Judge Larry B. Kirksey (Ret.) of the 28th
Judicial Circuit and including panelists Wade W. Massie, Roger W. Mullins and
Mary Lynn Tate;
• “Recent Development in State/Federal Criminal Defense Law and Procedure
Law,” moderated by Dean Lucy S. McGough of the Appalachian School of Law
and including panelists Judge Chadwick S. Dotson of the 30th Judicial Circuit,
Judge Michael L. Moore of the 29th Judicial Circuit, Wise County Deputy
Commonwealth’s Attorney Kenneth F. Lammers Jr., and Assistant United States
Attorney Zachary T. Lee;
• “eDiscovery: How is it Changing the Way We Practice Law?” moderated by
Thomas R. Bagby, and including panelists Judge Michael F. Urbanski of the U.S.
District Court, U.S. Magistrate Judge Pamela M. Sargent, Judge C. Randall Lowe
of the 28th Judicial Circuit, and John Simek, vice president of Sensei Enterprises
Inc., and;
• “Guardian ad litem Best Practices,” moderated by Patricia E. Smith and with
panelists Judge Michael J. Bush of the 29th Judicial District, Judge Jeffrey S.
Hamilton of the 30th Judicial District, and Judge Florence A. Powell of the 28th
Judicial District.

NOTICE
CHANGE IN HOURS OF OPERATION
Effective July 1, 2013, The Clerk’s Office Of The City Of Richmond Circuit Court
Will Be Open 8:30 AM until 4:30 PM, Monday through Friday.
Real estate recording hours will be 8:30 AM until 3:30 PM.
Bevill M. Dean, Clerk

www.vsb.org
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Lexington Student Wins Annual
Law in Society Essay Contest
Thomas Forster, a senior at Rockbridge
County High School in Lexington, has
been awarded first place in the 2013 Law
in Society Contest sponsored by the
Virginia State Bar and its Litigation
Section. Forster will attend Yale
University in the fall.
Forster won for his essay “Teacher
Intimidation in the 21st Century.” He
will receive $2,300. This year’s essay
theme had students explore online
teacher intimidation by students.
Entrants were asked to imagine that they
were a legislative aide and write a law
making it illegal for students to try to
intimidate their teacher online. They
were also required to argue in favor of
their law and anticipate the arguments of
those opposed to it and address them.
Teacher Intimidation in the 21st
Century
by Thomas Forster
Rockbridge High School, Lexington
Part I
A. It shall be unlawful for a student to
intimidate, torment, or harass a
teacher on the Internet, by, but not
limited to:
1. Creating a fake profile, blog, or
website with a teacher’s personal information and posting
or publishing with malicious
intent;
2. Posting material on social networking sites or personal blogs
with the intent to defame or
slander a teacher’s reputation;
3. Generating inappropriate or
misleading photos that compromise a teacher’s professional
reputation;
4. Urging fellow students on
social networking sites or personal blogs to be disruptive in
class or to hinder an instructor’s ability to teach; or
42
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Initiating or carrying out any
other online activity that
damages a teacher’s reputation,
hinders a teacher’s ability to
instruct, or intimidates or
harms a teacher in any other
way.
B. Any student found to be in violation of this section shall be guilty of
a Class 2 misdemeanor, with consequences including, but not limited
to, one or more of the following:
1. A fine not to exceed $1,000;
2. Community service not to
exceed 500 hours;
3. Jail time not to exceed six
months;
4. Transfer of the student to
another school; or
5. Any other ramifications that
the court sees fit.
C. If the court finds that a parent has
unreasonably contributed to or willfully assisted in the student’s unlawful conduct, the court may order the
parent to pay a civil fine not to
exceed $1,000.
Part II
Passing this proposed law would allow
teachers a sense of security and protection against the malicious or mischievous intentions of discontented students.
Teachers should be able to instruct students without fear of online harassment
or bullying, and this law provides both
teachers and students the freedom and
opportunity to educate and learn in a
comfortable and stable environment.
Such a law discourages students from
acting out against teachers in an inappropriate fashion and encourages students and their families to navigate
through the proper avenues to resolve an
issue or misunderstanding with a
teacher. Rather than engaging in ill
intentioned attempts to slander a
teacher’s name on the Internet, causing

Forster

irreparable harm, students will develop
important conflict resolution skills.
The potential consequences of violating this law also dissuade an impetuous student from attempting to torment
a teacher, as a conviction would precipitate financial and familial strain. Ideally,
such ramifications serve as a strong
deterrent, as the consequences greatly
exceed any perverse and fleeting personal satisfaction. Cost-effective public
awareness campaigns may persuade a
parent or guardian to monitor his or her
child’s Internet activity, lest they be subjected to civil fines. Hopefully, a parent
or guardian will also be prompted to
educate his or her child on the proper
methods to express dissatisfaction with
another individual. This law fosters a
more protected and harmonious classroom where both teacher and student
may focus on the business of learning.
The law encourages parents and members of the school community to better
educate students on conflict resolution,
while also spreading awareness throughout the Commonwealth of this growing
and troubling issue.
Part III
Assuming arguendo that opponents
claim the proposed law unduly restricts
free speech, the First Amendment does
not protect defamatory speech or fighting words. Libel and slander, which differ solely in the form in which a
misleading statement is made, are
unprotected forms of expression that
can allow a plaintiff to prove in court
that the speech was slanderous. In the
same way, this law would protect the
Essay Contest continued on page 55
www.vsb.org
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VSB Honors Attorneys
The Virginia State Bar presented awards
to the following lawyers during its
annual meeting:

WILLIAM R. RAKES LEADERSHIP
IN EDUCATION AWARD
Presented by the Section on the Education of
Lawyers in Virginia.

W. Taylor Reveley
III, College of
William & Mary
W. Taylor Reveley
III, the 27th president of the College
of William & Mary,
is honored for his
long-standing and dedicated efforts in the
field of legal education. He is the College of
William & Mary’s John Stewart Bryan
Professor of Jurisprudence. He was previously dean of the William & Mary Law
School and earlier practiced law at Hunton
& Williams for almost three decades, including nine years as the firm’s managing partner. William R. Rakes, for whom the award
is named, wrote that “For many years Taylor
Reveley has worked tirelessly to advance the
legal profession through the improvement
of legal education in law school and
throughout a lawyer’s career.”

TRADITION OF EXCELLENCE
AWARD
Presented by the General Practice Section.

W. Joseph Owen
III, Owen &
Owens,
Midlothian
W. Joseph Owen
III’s work as a general practitioner is
enhanced by extensive involvement
with the Fellowship of Christian Athletes.
Law firm partner Sam Kaufman described
Owen as the quintessential general practitioner. “It is not uncommon for him to handle a felony criminal matter and a complex
civil dispute in the same week,” Kaufman
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wrote. Owen & Owens co-founder Mary
Burkey Owens wrote that Owen is “able to
handle a vast array of legal issues and handle them all well.” Owen serves the community as state chair and member of the
national board of trustees for the Fellowship
of Christian Athletes and locally for the FCA
chapter at Armstrong High School in
Richmond. He is a founding member of
NorthStar Community, a Christian-based
organization that assists families struggling
with addiction. He is also a member of the
University of Richmond’s Athletic Council;
he is a speaker for the Strike Out Substance
Abuse program; he created the Grayson
Owen Firearm pledge in memory of his late
son; and he is vice chair of the Chippenham
Place Community Development Authority
Board.

VIRGINIA LEGAL AID AWARD
Presented by the Special Committee on Access
to Legal Services.

John R. Rellick,
Rappahannock
Legal Services
John R. Rellick has
been managing
attorney for the
Tappahannock
branch office of the
Rappahannock
Legal Services since 1984. The office serves
the civil legal needs of seven rural Virginia
counties of Westmoreland, Richmond,
Northumberland, Lancaster, Essex, King &
Queen, and King William. In nominating
Rellick, Ann H. Kloeckner, executive director of RLS, wrote, “John is the glue that
holds our office together. He is the generous
mentor to other attorneys, both in RLS and
throughout the legal services community in
Virginia, actively participating in listservs
with helpful insights. He is a sensitive advocate, a manager with a light touch, and not
afraid to speak up when any injustice is
apparent. He enjoys an enviable reputation
among all who know him as a compassionate, principled advocate. He is the model all
other legal services advocates would do well
to emulate.”

CLARENCE M. DUNNAVILLE JR.
ACHIEVEMENT AWARD
Presented by the Diversity Conference.

Darrel Tillar
Mason, Darrel
Tillar Mason PLC,
Richmond
Darrel Tillar Mason,
of Manakin Sabot,
has been a champion of civil rights
and equal opportunity her entire forty year professional career.
In 1973, after receiving her master’s degree
from Virginia Tech, Mason wrote the
school’s first affirmative action plan. After
receiving her law degree from the University
of Virginia in 1981, Mason represented
plaintiffs in a number of civil rights cases
and in the 1990s began representing children with disabilities and their families. In
2000 Mason founded the Center for Special
Education Advocacy, a nonprofit organization dedicated to serving families of disabled children experiencing challenges in
securing an appropriate education. She
was appointed to the Virginia Office of
Protection and Advocacy in 2010 and
became chair in 2012. She is also the president of the Virginia Disability Law and
Advocacy Fund which supports the work
of VOPA. She also has held many offices in
the VSB. Attorney Marni E. Byrum wrote
in nominating her for the award: “Darrel
has been a stalwart soldier in the trenches
of fighting for equal rights in employment
and education as well as a leader in
advancing the legislative changes to protect
those rights. Darrel is a credit to the legal
profession.”

Awards continued on page 44
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LOCAL BAR LEADER OF THE YEAR
AWARD (TWO WINNERS)
Presented by the Conference of Local Bar
Associations.

Lori D.
Thompson,
LeClairRyan,
Roanoke
Lori D. Thompson
has practiced in
Roanoke since 1997
when she graduated
from the University
of Virginia Law School. Her contributions
to the local and statewide bars and the community have been extensive and widely recognized. Thomas H. Miller, president of the
Roanoke Bar Association, wrote that, “Many
of the ideas for which our bar has been recognized over the last several years were the
fruit of the imagination of Lori. … She is a
tireless worker.”

Polly Chong,
Newport News

R. EDWIN BURNETTE JR. YOUNG
LAWYER OF THE YEAR AWARD

Polly Chong has
been a member of
the Greater
Peninsula Women’s
Bar Association
since 1996. She
served as chair of the association’s annual
Charity Gala for ten years, was a volunteer
for the Color of Justice Program, and a
member of the Judicial Nominations
Committee. Elwood Earl “Sandy” Sanders
Jr., of Lantagne Legal Printing, wrote that,
“Polly Chong is an attorney with a tremendous passion for equal justice under law and
demonstrates it by her many civic and bar
activities.”

Presented by the Young Lawyers Conference.

Christopher R.
Fortier, Vienna
Christopher R.
Fortier has been
chair of the annual
Professional
Development
Conference for two
years and last year
expanded that program from Richmond to a second location
in Northern Virginia. He also has planned to
expand it to Hampton Roads later this year.
Fortier also founded the Professional
Development Series, which broadcasts YLC
programs and other bar organizations’ content throughout the bar year, one program
each week. He recorded the Professional
Development Conference segments and
content from other bar organizations
including the American Bar Association’s
Young Lawyer’s Division and developed a
schedule to air the programs. He also has
worked with VSB staff to develop a website
and its contents. YLC President Brian R.
Charville wrote: “While the PDS is still quite
new and its effects aren’t yet known, there is
no doubt that Chris’s vision and hard work
have led to the creation of a useful practice
resource for the YLC’s members. Chris simply has enviable abilities to brainstorm and
implement programs that serve our profession well.”

0DNH<RXU&RQQHFWLRQ
Over 12,000 times each year, we connect lawyers with clients
from the general public, businesses, and legal professionals
seeking lawyer to lawyer referrals. We can do it for you.
Visit VLRS.net and find out how.

The Virginia Lawyer Referral Service.
Connecting the public with lawyers for more than thirty years.
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CLBA Honors Bar Associations
The following bar associations received
awards from the Conference of Local Bar
Associations during the Virginia State
Bar Annual Meeting. The awards recognize projects that serve the bench, the
bar, and the people of Virginia.
The CLBA makes information on
winning projects available to other
groups that want to consider similar
programs. For information, contact
Paulette J. Davidson at
Davidson@vsb.org or (804) 775-0521.
AWARDS OF MERIT
For excellence in bar projects
First-time Awardees:
Alexandria Bar Association
Senior Citizens Law Day, partnering
with Senior Services of Alexandria to
provide factual information to the community about the legal issues related to
planning for aging, care needs, and services available to meet the needs of its
citizens. Pro bono professionals were
available to attendees.
Fairfax Bar Association
Judicial Funding Task Force, working to
restore funding for at least one circuit
court and at least one general district
court judge until the Supreme Court’s
Judicial Workload Study is completed;
and attempting to minimize the impact
of proposed 5 percent budget cuts for
each of the next two years.

Salem/Roanoke County Bar
Association
Lawrence L. Koontz, Jr. Opinions
Project, a seven-volume collection of
the published judicial opinions of
Justice Koontz during his tenures on
the Court of Appeals of Virginia and
the Supreme Court of Virginia.
Sustained Project:
Metropolitan Richmond Women’s Bar
Association
Mentorship Program, helping new attorneys and law students since the 2004-05
bar year to navigate their careers and to
provide learning and networking opportunities to participants.

Virginia Women Attorneys Association
Justice is a Woman: Women and the
Judiciary, an event designed to encourage more women to seek judicial
positions.

Southwest Virginia Workers’
Compensation Bar Association
Quarterly Luncheon CLE Program, providing low-cost, innovative, and educational programs to members of the bar
and other interested professionals.
CERTIFICATES OF ACHIEVEMENT
For high achievement in bar projects
Alexandria Bar Association
Resolvers Program, which assists pro se
parties who do not have the resources to
hire an attorney or to seek alternative
advice and guidance when attempting to
resolve issues surrounding custody and
support of their children, and to assist
the Juvenile and Domestic Relations
Court with its heavy caseload.

Metropolitan Richmond Women’s Bar
Association
Judicial Programs Project, providing
association members with multiple
opportunities to meet with members
of the judiciary.

Loudoun County Bar Association
Back to School Drive, to provide a
resource to the community and to assist
needy families with the cost of supplies
needed at the beginning of school.

Roanoke Bar Association
Handling Section 1983 Civil Rights Cases
in Federal Court, providing a CLE program to increase the number of attorneys
qualified to be added to the courtappointed list for Section 1983 cases.

Metropolitan Richmond Women’s Bar
Association
MRWBA Website Project, increasing
publicity for the members and providing
members and the public access to information about the association.

www.vsb.org

The Prince William County Bar
Association Inc.
Breakfast at S.E.R.V.E., working with
Securing Emergency Resources through
Volunteer Effort, the Young Lawyers
Group of the PWC Bar provides Sunday
breakfast for about forty residents of
the organization’s shelter, half of whom
are children.

Local and
Specialty Bar
Elections
The Alexandria Bar Association
Sean Peter Schmergel, President
Sarah Elizabeth McElveen,
President-elect
David Andrew Lord, Secretary
Nicholas John Gehrig, Treasurer
Christopher Mory Wright, Director
Dipti Pidikiti-Smith, Director
Joseph John DiPietro III, Director
Christina Margaret Brown, Director

Vol. 62 | June/July 2013 | VIRGINIA LAWYER

45

Noteworthy

> PEOPLE

In Memoriam

46

Edward Henry Beck
Burke
January 1950 – April 2013

John H. Getreu
McLean
March 1924 – November 2012

Leonard S. Sattler
Arlington
June 1925 – November 2012

Frank Leroy Benser
Bowling Green
June 1945 – May 2013

John E. Greenbacker
Halifax
October 1917 – June 2005

Anthony William Scott
Midlothian
December 1978 – March 2013

James F. Brown
Charleston, West Virginia
December 1920 – December 2012

Deborah Anne Osborne Jordan
Athens, Georgia
May 1957 – August 2012

Charles Curtis Sheffield
Hopewell
December 1940 – December 2012

Henry Cappello
Naples, Florida
April 1920 – July 2010

Nancy Glaser Lagow
Richmond
May 1949 – April 2013

James E. Sheffield
Richmond
October 1932 – March 2013

Isabelle Cappello
Naples, Florida
March 1921 – August 2012

E. Eugene Luther
Ashburn
January 1924 – January 2013

Philip Raoul Tetu
Falmouth
September 1933 – April 2013

William John Coffey
Newport, Rhode Island
August 1941 – November 2012

James F. McHale
Poolesville, Maryland
August 1916 – March 2010

Hardy Barricks Traylor
Colonial Heights
June 1941 – May 2013

The Honorable William J. Cox
Fredericksburg
June 1931 – November 2012

William Read Miller III
Richmond
March 1922 – January 2013

The Honorable Herbert I. L. Feild
Hudgins
June 1928 – May 2013

Robert Thomas Molloy
Washington, D.C.
May 1917 – March 2009

Richard Rothwell Fuller Jr.
Richmond
October 1951 – May 2013

William B. Noonkester
Bristol
May 1937 – August 2012

Karl S. Landstrom
Arlington
February 1909 – January 2013

Robert J. Norvell
Boerne, Texas
December 1924 – October 2011

Carroll P. Freeman
Lynchburg
November 1944 – December 2003

John B. Rees Jr.
Athens, Georgia
March 1931 – September 2012

Jack Merrick Fulton
Richmond
March 1932 – May 2013

John T.L. Richards
Alexandria
January 1922 – March 2013
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William & Mary’s Hi-Tech Courtroom Widens Its
Aim to Include Legislative Hearings
by Gordon Hickey

Here’s the situation. You’re a Canadian
lawyer interested in climate change and
cleaning up our environment, so you get
invited to a meeting of like-minded
environmental activists. You learn there
that they plan to take a ship into international waters off the west coast and
dump a large quantity of iron filings into
the ocean in an experiment intended to
increase plankton growth and remove
harmful carbon dioxide from the air.
In January, 2013, the environmental
group — the Pacifica Marine Life
Preservation Foundation — does just
what they said they would do. They sail
out of Vancouver, British Columbia, and
begin dumping the solution of iron filings and sulfuric acid, an activity known
as iron fertilization. But a U.S. Coast
Guard cutter has gotten word of the
experiment and stops the dumping,
though not before about 2/3 of the solution, or about 250 metric tons, is poured
into the ocean.
This didn’t really happen — but it
could. Iron fertilization is real, and in
2012 a group really did dump 200,000
pounds of iron sulfate into the ocean in
an effort to reverse climate change.
The fake dumping by Pacifica
Marine Life Preservation Foundation
was invented as part of the latest exercise
in international communication by the
Center for Legal and Court Technology
at the College of William & Mary Law
School. The center was started in 1995
with the goal of exploring how technology can be used to help resolve legal disputes. The dumping scenario wasn’t
exactly a legal dispute, but it was an
international incident requiring discussions involving representatives from the
United States and Canada.
That’s where the center fits in.
Fredric I. Lederer, chancellor professor of
law at William & Mary and director of
www.vsb.org

U.S. Coast Guard Lt. Kristen Byers was among the witnesses during the mock hearing at the Center for Legal and
Court Technology at the College of William & Mary Law School. Acting as commissioners were Rebecca Green, professor of the practice of law; Michael J. Connolly, director of Federal Relations; and Melissa Conner, adjunct professor of law.

the center, said the center usually invents
scenarios that would lead to trials and
treats them as if they are real. It then
uses the technology available at William
& Mary’s McGlothlin Courtroom to
help the student lawyers resolve the case.
In this instance, the technology involved
linking Canada and the U.S. for a live
hearing on March 22 involving members
of the fictional “Bilateral Commission
on Oceanic Geoengineering.” The hearing included three commission members
at the University of Montreal’s
Cyberjustice Laboratory in Canada and
three in Williamsburg. Testimony was
taken in each location and from the
lawyer in Vancouver. The goal of the
inquest was to provide recommendations to the prime minister of Canada
and the president of the United States.
The center has conducted many trials over the years, Lederer said, but “this

is the first time we ever took a shot at
legislation.”
The trials are conducted to showcase how technology can be used to
more efficiently, transparently, and
quickly solve the problem. In this case,
the problem was, “how can Canada, the
United States, and the state governments
work better through the use of technology,” Lederer said. “Our dilemma is, we
don’t know what the Congress or
Canadian Parliament have done in any
given hearing. … They have never combined the technologies we used.” In addition to the links between the United
States and Canada, the documents presented during the hearing were on a
server in Australia. The technology
allowed any commissioner in the U.S. or
Canada to view the documents —
Hi-Tech continued on page 48
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Hi-Tech continued from page 47
including photos, maps, and satellite
images — during the hearing and share
them with any other commissioner. The
commissioners could also see each other
on large screens in the courtrooms, and
the entire proceeding, including audio,
video, documentation, and text transcription was available to anyone online.
Testimony established what happened, where it happened and when. A
Coast Guard officer testified to what she
and the crew of her vessel found when
they boarded the ship that was dumping
the solution. Scientists at William &
Mary talked about the value of iron fertilization of the ocean for removing carbon dioxide from the atmosphere and its
potential harm to marine life. A lawyer
at the Montreal Cyberjustice Laboratory
spoke to its legality in the United States
and Canada and whether it violated
United Nations conventions or the Law
of the Sea. In her opinion, it did.
In the end the commissioners
reached no conclusion, offered no
report. But that wasn’t the point.
Instead, the exercise demonstrated how
this array of technology could be used to
further legislative needs. Hi-tech courtrooms are becoming more prevalent
throughout the world and in Virginia.
The Fairfax County Courthouse, for
example, has eighteen hi-tech courtrooms and the Fairfax Bar Association
offers CLE courses to interested lawyers.
“There are federal courts that are almost
entirely hi-tech these days,” Lederer said.
In fact, his center at William & Mary
designed the first such courtroom in
Fairfax and has designed similar courtrooms all over the world.
The motto of the McGlothlin
Courtroom at William & Mary is “where
the past combines with the present to
produce the future.” The center’s primary mission is “to improve the world’s
legal systems through the appropriate
use of technology.” The exercise in
March may lead to an expansion of that
mission to include improving the legislative process.
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Fastcase Now Flags Reversed or
Overruled Cases
Fastcase has added a new component
to its Authority Check feature to show
where courts have noted that a case
has been reversed or overruled on any
grounds. The Bluebook requires that
courts indicate negative history of
cases cited within opinions. The new
Fastcase feature, “Bad Law Bot,” uses
algorithms to find negative citation
history. Bad Law Bot then flags those
cases that have negative citation history and provides links to the cases.
Bad Law Bot finds negative citation history by taking all the cases
that have cited to a specific case — in
this instance, let’s say Roberts v. Ohio
— and examining how they’ve cited
to Roberts. If a court has negatively
cited to Roberts, Bad Law Bot will
link that case.
Bad Law Bot determines negative
case history by using algorithms, and

is not intended to be a complete
replacement for a full editorial citator
or for reading all later-citing cases. A
red flag means that there’s likely negative treatment, since a court has said
as much by its use of a negative citation, but no red flag does not necessarily mean that a case is still good
law. If a case has been overturned but
no court opinion has cited to it yet,
Bad Law Bot won’t be able to find any
citation signal information.
Bad Law Bot is a part of
Authority Check, so it’s already
included in subscriptions.
For more information on Bad
Law Bot, visit: www.fastcase.com
/badlawbot. A short video explaining
Bad Law Bot is available at
http://youtube/ZsKu7FoO2Ns.

Have You
Moved?

Got an Ethics
Question?

To check or change your address of
record with the Virginia State Bar, go
to the VSB Member Login at
https://member.vsb.org/vsbportal/.
Go to “Membership Information,”
where your current address of record
is listed. To change, go to “Edit
Official Address of Record,” click the
appropriate box, then click “next.”
You can type your new address,
phone numbers, and email address
on the form.
Contact the VSB Membership
Department (membership@vsb.org
or (804) 775-0530) with questions.

The VSB Ethics Hotline is a
confidential consultation service for members of the
Virginia State Bar. Nonlawyers may submit only
unauthorized practice of law
questions. Questions can be
submitted to the hotline by
calling (804) 775-0564 or by
clicking on the blue “E-mail
Your Ethics Question”
box on the Ethics Questions
and Opinions web page at
http://www.vsb.org/site
/regulation/ethics/.
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Law Libraries

Don’t Forget Non-code Statutes
by Benjamin J. Keele

When I first learned about legal research,
case law research seemed so confusing
and messy. In any given reporter volume,
I could find a financial crimes case followed by a contract dispute, followed by
a challenge to an estate. I had to rely on
full-text searches or a digest to find cases
on a given topic.
Statutes, on the other hand, seemed
neat and organized. Crimes were in one
title of the code, and there was a helpful
table of contents that showed all the topics in a title, article, or chapter. Many
statutes even followed a pattern: policy
statements, definitions, general rules,
and then exceptions. These first impressions led me to believe that, compared to
researching judicial opinions, researching statutes was much simpler and I
could be much more confident that I
was finding all the relevant documents
for my topic. Like many things in law,
statutory research is more nuanced and
challenging than it seems at first glance.
When I look at the massive sets of
books in a current federal or state statutory code, I’m surprised by how many
laws we have. What is even more surprising is that a code doesn’t contain all the
statutes of a jurisdiction. The session
laws constitute the complete set of laws
enacted in a jurisdiction. Session laws
aren’t easy to use, so compilers codify
them into topical arrangements of laws.
But these codes often include only laws
of general and permanent effect. Laws
that have expiration dates or apply to a
specific situation, while in full effect, are
often omitted from codes. When you
look only in the code, it is difficult to be
certain you’ve found all the relevant,
effective statutes. Examples of non-code
laws include riders to appropriations
bills,1 transitional relief from changes to
tax laws,2 and qualifications on the effect
of an in-code provision.3 The articles
cited in the endnotes have a fair number
of specific examples.
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A brief glance at the 2011 Acts of
the General Assembly reveals several
enacted laws that probably won’t appear
in the Virginia Code. Chapter 3 revised
the election calendar for the 2011 primary and general elections.4 The law was
effective for less than a year, expiring on
January 1, 2012, so it probably never
appeared in a code. Chapter 11, the
Commonwealth of Virginia Higher
Educational Institutions Bond Act of
2011, authorized financing for construction at some universities.5 The effect of
the law isn’t permanent or general, so it
probably won’t ever appear in the
Virginia Code, either. Even setting aside
the biennial budget bills, more instances
of Virginia non-code laws could likely be
easily found.
Clearly it is risky to rely exclusively
on codes for statutory research. What
can be done to avoid missing relevant
provisions that aren’t codified? Check
annotations or compiler’s notes for references to non-code language that affects
codified provisions. I’ve often found
mentions of limitations on scope or
effective dates in these notes. Some compilers may even produce tools to help
find non-code laws.6 Examine every session law listed in a code section’s history
notes as enacting or amending the section. This research may take some time,
but it is likely to catch non-code sections
that affect the code section. The main
risks of this method are errors in the history notes or a complete recodification
of a title that obliterates the notes.
A relevant section in a code provides the terms legislators use to describe
an issue. Since non-code laws are often
left out of the code because they are
temporary, it is worthwhile to use those
key terms and search the session laws of
the past five years to see if any provisions
were enacted on that issue that weren’t
codified. Be especially careful about
areas and types of law that change fre-

quently. If you know that the title of a
code on civil procedure was recently
revised, non-code provisions may have
also been enacted to deal with the transition to the new title. State activities that
are regularly authorized and given
appropriations may have non-code riders. If a rider is enacted consistently, it
can become just as established as a code
provision. At the federal level, the Hyde
Amendment limiting funding for abortions7 and the prohibition on transferring detainees in the Guantanamo Bay
prison to U.S. soil8 are examples of
established appropriations riders. In
these circumstances, searching the session laws will be the primary way of
finding relevant provisions. Current secondary sources on the topic may also
mention provisions that don’t appear in
the code.
Statutory codes are valuable tools,
but they don’t contain a complete set of
all enacted legislation. To be more certain of finding all relevant laws, check
compiler’s notes and session laws for
non-code provisions, especially when
statutes have been recently revised or are
regularly renewed.
Non-code Statutes continued on page 57

Benjamin J. Keele is a research and instructional services librarian in the Ruth Lilly Law
Library, Indiana University Robert H.
McKinney School of Law. He was previously a
reference librarian in the Wolf Law Library,
William & Mary Law School.
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Digital Property Planning: A New Frontier
by Deborah G. Matthews, Sharon D. Nelson, and John W. Simek
© 2013 Sensei Enterprises Inc.

A decade ago, there was no Facebook. It
seems to many, especially the young, as
though it has been here forever, but it
has not. Our children simply don’t
remember a non-digital life. Much of the
world has changed — especially the
online world — in the last ten years. Like
it or not, it is a new and uncharted frontier. The Internet has profoundly
changed our lives and there is no going
back. Even those with no desire to enter
the digital frontier are being forced
there. No longer can recipients of Social
Security and other benefits opt to have a
paper checks mailed with the U.S.
Department of Treasury’s all-electronic
initiative.
Most people have no understanding
of the digital property they own, and
even less understanding of what may
happen to those assets if they die or
become incapacitated.
The Definition of Digital Assets
Wouldn’t it be nice if we had a standard
definition? Dream on. Even if we did,
technology would continue to morph
and our definition would be outdated.
We can’t even seem to agree on
whether to call it “digital assets” or “digital property”— for the moment, the
terms seem to be used interchangeably.
Digital property is everywhere and
what it constitutes is broad — e-mail,
texts, social media posts, online accounts
(including real life value of some assets
in virtual worlds such as Second Life),
videos, passwords and IDs to access sites,
data you may have on shopping, financial and other sites, electronic documents (think of your old tax returns as
an example), online backups, photo collections, etc. To the dismay of many, it
does not include your iTunes music collection, e-book reader books, or movies
you downloaded because you purchase
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only a license — you don’t own the
music, books, or movies. You may well
have licensed them for all of your life,
but the licenses typically expire when
you die.
It is beyond the scope of this article
to tell you how each site or online
provider will handle your data in the
event of your death or incapacity. You
actually have to read the Terms of
Service (ToS) for each site to see whether
an executor may have access to the data,
may memorialize your site, may remove
it, or whether your site will terminate
automatically after a given period of
inactivity, etc. Even where an executor
may be allowed some power with relation to digital property, a court order
may be required under the ToS which
can make managing the assets costly.
Google has forged ahead of others
and announced in April of 2013 that
users can control how Google Accounts
are to be handled if they’ve been left
inactive for any reason. With Google’s
Inactive Account Manager (IAM), the
user can decide the length of the timeout
period or how long after the last use the
inactive period will start with choices of
three, six, nine, or twelve months. Then
IAM will send the user a text or e-mail
alerts toward the end of the timeout
period in advance of the inactive period
starting.
IAM also permits the user to name
as many as ten people as a “trusted contact” and Google will notify them that
the account is no longer being used. The
user can also give trusted contacts access
to data. This doesn’t mean a trusted contact can start sending e-mail as the user.
They are not provided with passwords
— just data.
A user can also choose to instruct
Google to automatically delete all data
when the user’s specified inactive period

is reached. This addresses concerns some
have regarding the user’s privacy.
IAM directions apply to personal
accounts such as Gmail, Contacts,
Circles, Drive, Google+ Profiles, Pages,
Picasa, Google Voice, and YouTube but
not Google Apps accounts. We love the
name “IAM” and the irony that it is
intended for use when “you are not.”
IAM is on a user’s Google Account
setting page. For details, see
http://dataliberation.blogspot.com/2013/
04/plan-your-digital-afterlife-with.html.
In this bizarre modern world, you
can schedule Facebook, LinkedIn, and
tweets to post after you die. Check out
the possibilities at http://www.deadsoci
.al/. The free service claims it will guarantee the delivery of messages for the
next 100 years and requires users to
appoint a trusted executor. An Israeli site
called “If I Die” allows you to send personal messages as well as public
Facebook messages and already has
200,000 users. One suggestion the site
makes is that you use its services to send
all your passwords to a trusted representative after death. The site can be found
at http://www.deadsoci.al/. A truly
strange service is provided by _LivesOn,
which uses artificial intelligence to tweet
after your death. In one of the weirdest
advertising tag lines of all times, the service promises “When you heart stops
beating, you’ll keep tweeting.” It’s still in
beta testing, but wow, dead people
tweeting? And what are the implications
for assets that continue to expand
posthumously?
A good resource in this area is
http://www.thedigitalbeyond.com/,
where you can find updates on state digital assets laws as well as a list of online
services that help you prepare for what it
calls “your digital afterlife.”
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Estate Planning and the Challenges of
Digital Assets
The Internet presents new challenges for
estate lawyers, who have only recently
begun to think about planning for the
disposition of a client’s personal and
business digital property.
Digital property is often hidden
from view. A client’s loved ones may
have no idea what property exists or
where to find it. The best advice we can
give clients is to keep a detailed list of
their digital property with access information — user name, password, PIN,
security question and answer, and who
has access or at least how to access an
“asset vault” of all of the required login
data. This digital inventory will be useful
to clients who can then prepare a digital
property memo.
Deborah Matthews tells clients not
to opt out of paper financial statements.
She advises them to toss the statements
as soon as they’re received, but that way
the account won’t be hidden. One of her
clients bought an old-fashioned address
book that her family uses to track
accounts and passwords - that is kept
away from the computer. Another prepared a list of all accounts, security questions, and current passwords and gave it
to her in a sealed envelope with written
instructions on when and to whom it is
to be released. We recommend the gold
standard, keeping data in an encrypted
electronic file for security and identity
theft reasons, but at least someone is
thinking about how to deal with digital
assets after death.
Unlike an unknown bank account
where a statement will arrive in the mail
sooner or later or be found by asking the
IRS about reported interest payments,
digital property is harder to locate. Once
found, it can be difficult, if not impossible, to access. This is true not only for
estate planners but corporate counsel
too.
Matthews was visited by a young
widow after her husband’s unexpected
death. In their family, he paid bills using
online access to their joint bank account.
Having never accessed it online, she
asked the bank for his password since
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she was now the sole owner. The bank
refused. She became the court-appointed
administrator of his estate and the bank
still refused. Unable to learn about the
online transactions, she ended up closing
the account and having to wait to see
what was or wasn’t paid — and incurring
late fees.
Those Pesky Terms of Service: What
Happens to the Account of a Deceased
User?
As clients create their digital property,
they click and consent to the provider’s
ToS. Few clients — or their lawyers —
read the ToS or know that they have
agreed to policies which will apply upon
their incapacity or death. Some companies, such as Google and Yahoo!, state
that allowing anyone else to access your
account violates the ToS, further complicating planning for digital property. So
you leave a list of passwords to your
spouse and then your spouse violates the
ToS by logging in as you. It entirely
defeats the purpose.
Some states have begun to address
the challenges of digital property when
the owner becomes incapacitated or dies.
One of the most comprehensive laws
was enacted in Oklahoma, though it
considers only accounts of a deceased
person, not those of the incapacitated. It
narrowly defines the sites to which the
law applies and does not explicitly override the ToS agreed to when the account
or site was opened.
Indiana, Connecticut, Idaho,
Nebraska, and Oregon also have digital
property laws while Maryland, New
York, and North Dakota have such laws
pending in their legislatures.
In Virginia, the governor has signed
a bill, effective on July 1, 2013, that permits the personal representative of a
deceased minor to step into the minor’s
place for the ToS with providers of
Internet services, communications services, or other online accounts to obtain
the minor’s communications and subscriber records. The provider must give
access within sixty days of a written
request. A broader bill was withdrawn

after receiving opposition from Google,
AOL, and the motion picture industry.
Loved ones have been forced into
courtrooms to get access to digital property. When Yahoo! refused to permit
access to the family of Lance Corporal
Jason Ellsworth, a soldier killed in Iraq,
they fought back and got a state probate
judge to order the e-mail turned over. In
another family, Karen Williams found
comfort after her son died in a motorcycle crash when she read his Facebook
wall. But when Facebook learned of his
death, his page was immediately shuttered until she got a judge to reopen it.
It isn’t only the ToS you need to
worry about. Most providers will argue
that the federal Stored Communications
Act prohibits turning over users’ content.
The 1986 Act, while moldy and outdated
technologically, remains the law and
commentators are not sure that state
laws could withstand a challenge in light
of this law.
We have seen many articles suggesting the appointment of a “digital executor” or a “social media executor.” But
what good will this appointment do if
federal law or a site’s ToS run counter to
the appointment?
Practical Estate Planning Advice for
Attorneys
Attorneys clearly need to address digital
property as they assist with estate planning, intellectual property, and corporate
matters. Estate planners should discuss
who is to have access if a client becomes
incapacitated or dies and also disposition of the property at the client’s death.
Court orders in guardianship or conservator cases that include express authority
regarding digital property may be appropriate. Agents under powers of attorney
can be granted express authority to act
for the principal regarding digital assets,
to the extent permitted by law and terms
of service. Information gathered in an
initial meeting intake form should be
expanded to include digital property.
Consideration should be given to
providing a similar grant to agents under
medical directives to ensure online medical records are accessible. In Virginia for
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example, the commonwealth provides
residents with a free online Medical
Directive Registry where directives and
other medical information can also be
stored for later access by health care
providers.
In drafting documents, corporate
counsel can address online policies in
general as well as the incapacity or death
of those creating online accounts for the
business. Imagine the webmaster of a
business dying suddenly without adequate planning for access by someone
else.
Both wills and trust agreements can
include language that grants authority to
the personal representative or trustee to
access, maintain, change, or dispose of
digital property. As noted earlier, it is not
clear whether these planning efforts will
be effective in this Wild West electronic
frontier, but it is far better to attempt to
plan for digital property than to ignore
it. If the property is extensive or unique,
a digital executor may be appropriate —
similar to a literary executor when the
decedent is an author.
Without express authority, the personal representative could face significant challenges in marshaling assets of
the estate. Leonard Bernstein died with
his memoir in a password-protected file
so secure that more than a decade later it
still has not been accessed.
When a will is probated, it becomes
a public document. Many clients wish to
keep their financial account information
and the websites they frequent private
and yet still plan for them. Similar to
memoranda or other writings often referenced in a will or trust, a digital memorandum could identify the specific
property and then for each item provide
access information (username, password,
PIN) and instructions (delete, preserve,
memorialize, distribute to designated
beneficiary, sell, or dispose). This type of
access is particularly difficult given the
need to balance access to the information and security of the information that
is stored; hence another reason we advocate an encrypted electronic file that
contains the appropriate access information to any digital asset.
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Property owned by a revocable trust
is not subject to probate and does not
become part of the probate estate or a
court file that is open to the public. As
with the transfer of tangible personal
property to a trust, ownership of digital
property could also move to a trust. A
very cautious client could pursue creating digital accounts as “trustee” of her
trust.
While one can be most diligent in
creating a comprehensive list of digital
property, that is not enough. The list
must be kept current as passwords
change and additional accounts are created. Careful consideration must be
given to where the list is kept, who
knows about it, and who is to have
access. There are commercial websites
that will retain the information. Another
option is for lawyers to hold the digital
property list or digital memorandum in
escrow with written terms from the
client for the lawyer’s release of the list.

violating federal privacy laws. Achieving
that balance could be tough.
As we go to press, the first reading
of this draft is expected in July of 2013
and the final reading in July of 2014,
with passage anticipated in the fall of
2014.
No one knows where the legislation
being considered at the state and
national levels or potential changes to
ToS will end up. We are all playing the
digital roles of Lewis & Clark in unchartered territory. As you may recall, they
once stood at the fork of a river and simply had to decide, without benefit of a
map, which way to go. We now stand at
a place in our digital river which has
many forks, and the right way forward is
not clear.

Final Words
We may be getting closer, albeit slowly,
to a solution. In February of 2013, a
panel of the National Conference of
Commissioners on Uniform State Laws
met in Washington, D.C., considering a
draft of a “Fiduciary Access to Digital
Assets Act.” The Act attempts to balance
the need for fiduciaries to get control of
digital property without violating privacy promises made by online companies to users or customers and without
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Three’s a Crowd:
Avoiding Problems with Third-Party Payers
by Wendy Inge

You take a new domestic case. It has its
twists and turns, including mounting
legal fees that are not being paid by the
client. After several communications
with the client about the need to pay the
fees so that you can continue your
efforts to protect her and get her a fair
share of the marital estate, the client
indicates a relative might be willing to
help with the fees and costs. How do you
respond?
Headline: Virginia Lawyer’s Weekly
10/31/2011: Fairfax lawyer hit for fraud,
legal malpractice and Attorney is tagged
for malpractice, fraud- $524,975.
A Fairfax lawyer has been hit with a
malpractice verdict in a claim brought by
a divorce client who argued he convinced
her to take an unfavorable settlement. And
in the same case, her brother-in-law won a
fraud verdict, including a punitive award,
because the lawyer borrowed money to
prosecute the case, then paid himself back
fees, according to the lawyer who represented both plaintiffs.
Three months before trial, the defendant attorney spoke telephonically with
his client’s brother-in-law, plaintiff
Wright, and misrepresented what work he
intended to do on the case so as to induce
the brother-in-law to immediately wire
him $150,000. The defendant promptly
took for himself $90,000 of these funds for
what he alleged to be past, unpaid attorneys’ fees and costs.
The jury found fraud in the inducement by the attorney and returned a verdict against him for $125,000 in
compensatory damages, $125,000 in
punitive damages, and interest at 6 percent from the date of the divorce trial,
March 2009.
The jury also awarded the former
client $206,500 plus interest from March
2009, on her claim of legal malpractice.
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The Rules
For lawyers in private practice collecting
fees from clients is an ongoing concern.
Just like in the above case, when the
client can’t pay the bill, a third party
such as a parent, other relative, or a
friend who is willing to help the client
may be the solution. The RPCs under
Rule 1.8(f) permit a lawyer to accept fees
from a third party provided the client
consents, the lawyer continues to protect
the client’s confidential information, and
the lawyer recognizes that the third party
is not the client and should not direct
the representation. And therein lie the
problems. Rule 1.8(f) states:
(f) A lawyer shall not accept compensation for representing a client from one
other than the client unless:
(1) the client consents after
consultation;
(2) there is no interference with the
lawyer’s independence of professional
judgment or with the client-lawyer
relationship; and
(3) information relating to representation of a client is protected as required
by Rule 1.6.
The Ethical Pitfalls
Are there ethical pitfalls here? Yes. The
lawyer needs to focus on the requirements of Rule 1.8(f) before accepting the
fee from the third party. Let’s break
down some of the issues the lawyer
should be aware of when a third party
will be paying the bill.
• Conflict of Interest Affecting Lawyers
Professional Judgment: Before obtaining client consent the lawyer must
determine whether there is a significant
risk that the lawyer’s representation will
be materially limited by the lawyer’s
responsibility to the relative or friend
paying the fee. Often the payer has a
potential interest in minimizing the
expense of the representation and this

issue should be discussed with the
client. Will it affect the representation,
and if so, how? Will the lawyer’s representation be conditioned upon the
payer’s willingness to pay fees? These
issues should be discussed with the
client so the client understands the
impact before the client consents. In
the event the lawyer’s analysis of the
payer’s conditions reveals that payment
by the third party will interfere with the
lawyer’s ability to represent the client in
a manner consistent with the lawyer’s
best judgment and consistent with the
client’s goals and objectives, it could be
inappropriate to seek consent from the
client.
• Confidentiality and a Third Party
Payer: A third-party payer’s desire or
need to monitor the progress of the
representation must be considered.
Even among friends and relatives, few
are willing to blindly pay another’s legal
fees without some degree of accountability. The payer may demand status
reports as a condition of providing
financial assistance to the client. When
dealing with a third party, who is paying the bill but is not the client, the
lawyer must be careful to continue to
maintain confidentiality and the evidentiary (attorney-client) privilege
(ACP). The duty of confidentiality
under Rule 1.6 applies to all information received by the lawyer relating to
the representation, regardless of its
source, and includes information protected by ACP. ACP applies generally
only to information communicated by
the client to the lawyer; the ethical rule
of confidentiality applies to all situations in which a client’s “confidences”
might be disclosed. Thus, when talking
to a relative who may be willing to pay
the bill the lawyer needs to continue to
protect both confidentiality and ACP.
ACP can protect a lawyer’s communi-
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cations with the client (and in certain
very limited circumstances, their
agents), but only if the communication
relates to the lawyer providing legal
advice and if the communication is not
later shared with anyone other than the
client. Lawyers forget that even having
a client’s relative present during an otherwise protected communication can
destroy the privilege. Under Rule 1.6, a
lawyer can share/disclose confidential
information of a client only with the
consent of the client or, in certain circumstances, upon order of a court.
Thus, the lawyer and the client need to
discuss confidentiality and ACP so that
the client understands and avoids discussing details of the representation,
even with the third-party payer. The
lawyer needs to limit the confidential
information to be shared with the
payer to only what is necessary and
consented to by the client. The lawyer
should make it clear to both parties, at
the outset of representation, that disclosures cannot include any information that will waive attorney-client
privilege. Any information provided
will be tailored to accommodate the
payer’s desire for accountability without risking waiver of attorney-client
privilege. In some representations, this
may require the lawyer to generate two
sets of billing statements; a detailed
invoice for the client, and a more general progress-oriented statement for the
payer.
• Clear Communication: When accepting fees from a third-party, should
there be a fee agreement with the
payer? Yes. The lawyer needs to be clear
in communicating with the client and
the payer what the fees will be used for
and the terms and conditions of the fee
arrangement. The agreement should
also make it clear to the payer that he
or she is not the lawyer’s client. If we
consider the facts from the court case
above, the lawyer claimed the fees were
to be used to pay outstanding bills so
the lawyer could continue to work on
the matter, and the brother-in-law
claimed the fees were to be used to
retain an expert and for additional discovery. One thing is clear: it would have
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been in everyone’s best interest for the
lawyer to have documented what the
lawyer and the brother-in-law agreed to
regarding the amount and the use of
the fees. Finally, some may think that
the simple solution here is to have the
client procure the financial assistance
from the payer with as little involvement as possible from the lawyer.
However, even where the lawyer’s contact with the third-party payer is minimal, communication problems and
concerns under Rule 1.8(f) can still
arise. Consider the below example from
a Minnesota disciplinary complaint:
The lawyer had been retained by an
adult son to represent him in an emergency post-decree visitation motion. The
motion sought to terminate the son’s visitation rights with his children and the son
was without the ability to pay the lawyer’s
fee. Because the son still owed the lawyer
for fees incurred in the divorce, the lawyer
declined to represent the son in the visitation motion without first being paid a
$2,500 retainer. The son later called his
father and related the lawyer’s demand for
a retainer. The father confirmed the
retainer amount by telephone with the
lawyer and provided the lawyer a $2,500
check. The firm provided the father with a
receipt for the funds.
Three days later, the son terminated
the lawyer and demanded that the unused
portion of the retainer (i.e.,$2,250) be
refunded to the son. The lawyer refunded
the retainer to the son, who then failed to
remit any of the funds to his father. The
father later filed an ethics complaint
against the lawyer for refunding the balance of the retainer to the son instead of
the father. The lawyer said it was his
understanding that the funds were a loan
to the son.
“Bench Bar of Minnesota” (2/2005)
by Kenneth Jorgensen.
While the ethics complaint against the
lawyer was ultimately dismissed, the
lawyer could likely have avoided this
complaint by clearly documenting and
communicating with the client and the
father what his understanding was
regarding the funds. Additionally, this
complaint may involve release of funds
in violation of Rule 1.15(b) where both a

client and a third party claim ownership
of the funds.
• Other Rules that Apply: Finally,
regardless of who the fee comes from,
be aware there are other ethics rules
that should be considered and that
continue to apply when handling fees,
specifically, Rules 1.5 Fees, and 1.15
Safekeeping Property. Regardless of
the source, client or third-party payer,
the trust accounting rules continue to
apply to the handling of unearned
fees. And as the disciplinary example
above illustrates, Rule 1.15(b) can easily present problems if the client terminates the representation and wants
the unused fees to be returned to them
rather than the payer. A few facts one
way or the other can make a big difference in determining to whom the
lawyer should return the unused portion of the fees. Was it a loan by the
father to the client? Was it specific to
this representation? Who does that
lawyer return them to? The lawyer
must be careful not to violate Rule
1.5(b)(4) and (5) in refunding the fees.
Getting paid is but one challenge
among many in the practice of law. And
while a third-party payer can be a viable
source of payment, the lawyer needs to
clearly document the terms of the fee
arrangement and should follow Rule
1.8(f) before accepting the payment
from the third party. Hopefully, the
insights in this article will help you safely
navigate such an arrangement involving
fees.

Wendy Inge is the Virginia risk manager for
Liability ALPS, the Virginia State Bar-endorsed
legal liability insurer. She is available to answer
risk management questions at no charge for all
members of the VSB. She can be reached at
(800) 367-2577.
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Collaboration Necessary for Successful Investigation
and Prosecution of Unauthorized Practice of Law
by Christine Lockhart Poarch

Unauthorized practice of law (UPL)
plagues inner-city ethnic communities
and rural hamlets. It masquerades with
myriad faces: the community do-gooder,
the disbarred attorney, or the unapologetic purveyor of outright fraud. The
Virginia State Bar Standing Committee
on the Unauthorized Practice of Law is
charged with the statewide investigation
of UPL. But in recent years, the committee’s work has required that we stretch
our proverbial legs a bit and seek out
unique forms of collaboration with
community partners and law enforcement and implement alternative methods of investigating UPL around the
commonwealth.
The Work of the UPL Committee
It bears clarifying what our committee
can and cannot do. We can investigate
whether an individual has committed
UPL and make a finding that the complaint is founded, but we cannot prosecute the offender. With the authorization
of covert investigations by the Standing
Committee on Legal Ethics in LEO 1845
(2009), our staff attorneys can send in
investigators as “clients” to gather additional information and avoid the possibility that the individual suspected of
UPL will simply disappear.
We can dissuade and discourage
UPL through direct engagement of the
offender by use of letter agreements, and
we routinely refer founded cases of UPL
for prosecution to local commonwealth’s
attorneys and occasionally federal investigative agencies like the Department of
Homeland Security Investigations. We
also refer cases to the Office of the
Attorney General of Virginia to pursue
injunctive relief.
In any case in which we find that
UPL has occurred, we report the individual to Consumer Sentinel, a federal
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consumer fraud database hosted by the
Federal Trade Commission. At a minimum, reporting ensures that law
enforcement with authority to access the
database will have the information from
our investigation at their disposal. This is
particularly important because purveyors of UPL are mobile, moving their
commercial enterprises from jurisdiction
to jurisdiction or disappearing when
their fraud is discovered, only to reappear years later.
Collaboration in Action
A few well-publicized examples will
demonstrate the importance of collaboration in our investigations.
Luis Ramirez offered “legal services,”
often holding himself out as an immigration attorney, through a McLeanbased office. In addition to soliciting
cases and charging thousands of dollars
for legal services he was not authorized
to provide, he also doled out advice on a
radio talk show and in print media.
While claiming to be an advocate, championing the cause of undocumented students and victims of crime, Ramirez
pilfered thousands of dollars from
clients to fill out paperwork or represent
them in criminal, bond, and deportation
proceedings. His representation normally consisted of little more than
appearing as a “friend” in court and
liaising with public defenders and other
attorneys. In one reported case, he commanded a $2,200 fee for his services and
when the client demanded that the
money be returned, he used intimidation and threats to keep her quiet.
The Virginia State Bar received at
least five complaints about Ramirez and
Ramirez and Associates in late 2011.
Soon after an investigation was opened,
a Fairfax police detective contacted the
bar to advise us that he was involved in a

criminal investigation of Ramirez. He
asked that the Virginia State Bar not
notify Ramirez of the pending UPL
complaints against him, as any such
notification would thwart the agency’s
undercover investigation. The UPL committee forwarded all of its complaint
information to the detective and suspended its investigations. By the end of
January 2012, five felony warrants were
obtained and served on Ramirez.
Ramirez later pleaded guilty to three
felony counts of obtaining money under
false pretenses and was sentenced early
this year. Bryan Cave, a Washington,
D.C., law firm, later filed a civil suit
against Ramirez and received a settled
judgment of $25,000 and an injunction
barring Ramirez and Associates from
marketing or advertising legal services.
This was one of a number of pro bono
efforts by David A. Zetoony at that firm
to combat notario fraud with the tools
of pro bono consumer fraud advocacy.
Another collaborative effort involved
Howard Shmuckler, who in 2009 was the
subject of twenty-four complaints stemming from his operation of a mortgagerescue business. He falsely held himself
out as a Virginia-licensed attorney and
offered legal services to customers
related to mortgage loan modifications.
Shmuckler was never licensed to practice
law in Virginia. His license to practice
law in the District of Columbia was
under suspension during the period in
which the activity alleged in these complaints occurred. In the course of the
bar’s investigation of Shmuckler, the
investigator discovered that the Federal
Bureau of Investigation and the U.S.
Attorney’s Office were also investigating
his activities. The Virginia State Bar
investigator worked closely with the FBI
and the U.S. Attorney’s Office and
shared witnesses and other information
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regarding Shmuckler’s conduct. As a
result, in April 2012, Shmuckler pled
guilty in federal court in Virginia to six
counts of wire fraud and was sentenced
to seven and a half years in prison.
Not all cases involve opportunistic
fortune-hunters. Some UPL respondents
are simply disbarred lawyers who seek to
operate outside the rules (which is why
they were disbarred in the first place)
and without the oversight the various
state bar associations provide to the
practice of law. In one such case,
Howard Deiner, a suspended D.C. attorney, held himself out to provide legal
services to families of special needs children in administrative actions involving
the school system. Between 2007 and
2009, the UPL committee received multiple complaints and worked in collaboration with the commonwealth attorney
of Arlington County, the District of
Columbia Bar Association, and law
enforcement agencies to share information and collaborate on solutions. In
2009, the Arlington County commonwealth’s attorney charged Deiner with
multiple counts of felony fraud and misdemeanor practicing law without a
license. He was convicted in January
2011 and sentenced to a year in prison.
Deiner also consented to disbarment
with the District of Columbia Bar.
Consumer Protection, Not
Protectionism
In all its forms, the VSB’s initiatives to
combat unauthorized practice of law are
directed at consumer protection, not
professional protectionism. The reason
for this is simple: it is rare that those
who practice law without authorization
are truly infringing upon the honest
day’s work of another lawyer. In many
cases, UPL creates work for licensed
attorneys who must undo the actions of
the unauthorized practitioner. In other
cases, a licensed attorney would never
have been retained in the first place. In
all cases, it’s public education and consumer protection, not professional protectionism, that drives the committee’s
efforts.
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For example, in 2009–2010 the
committee launched a statewide public
education campaign to put information
on reporting UPL in the hands of the
legitimate practitioners who are on the
front lines of consumer fraud in legal
services. These materials are available for
easy printing from any office, do not
require special formatting, and are available in English, Spanish, Korean, and
Vietnamese. During the initial roll-out,
these materials were printed and distributed to an exhaustive list of pro bono
and private legal service providers to
specifically combat fraud in ethnic communities.
The committee also actively collaborates with the American Bar Association,
local, and specialty bar associations in
educating about and determining appropriate policy toward the unauthorized
practice of law. Most recently, the committee has been asked to cooperate with
a number of effective local task forces —
some organized by community services
providers, others by the federal government — in the hopes of combatting this
particular form of consumer fraud.
The Importance of Collaboration with
the Private Bar
Our committee’s most important collaborative partner is the private bar and the
public. If the private bar does not report
the unauthorized practice of law or
encourage the public to report unauthorized practice, then we cannot pursue
any of the nuanced collaboration
described above.
We would like nothing more than
to publicly credit the great work the
Virginia State Bar investigators and
ethics counsel do pursuing and fleshing
out the very complex, often sophisticated
system of unauthorized practice in our
community. Unfortunately, while our
committee’s work is public record, other
concerns govern our ability to advertise
a “who’s who” of legal services fraud and
unauthorized practice. That being said,
the fact that we can’t always notch our
belts to mark the latest bad actor we’ve
helped take off the streets should not
lure the lawful practitioner of law into

thinking that the report of unauthorized
practice falls on deaf ears. Each complaint is investigated and either considered founded or dismissed. Ancillary
investigations are referred and information shared to assist with those investigations. While there is much to be done in
this area of state bar oversight, much has
been done, effectively, and for years, to
combat unauthorized practice of law.
Conclusion
Our profession is self-policing, but those
that would prey upon the vulnerable in
our community have no one to cry foul
except you and me. We know who the
bad actors are in our community. They
are the individuals who cause severe
harm in one case or many. They act with
impunity because they take advantage of
populations that are easily manipulated
and silenced with threats. We hear their
names again and again until a pattern
starts to emerge that we cannot ignore.
The UPL committee relies on the private
bar to come to us with complaints as
much as we rely on the State Bar investigators to inquire about the substance of
the complaint your client brings. You are
an indispensable partner in our work,
and we are, as always, grateful for your
advocacy on your client’s behalf.

Christine Lockhart Poarch is the chair
of the Virginia State Bar’s Standing
Committee on Unauthorized Practice
of Law and manages Poarch Law, a
boutique immigration law practice in
Salem that assists businesses, families,
and individuals with affirmative visa
applications, immigration removal proceedings, international adoption, and
various other visa processes.
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Essay Contest continued from page 42

Non-code Statutes continued on page 49

rights of a teacher, while also
requiring that the teacher’s claims
of Internet intimidation be scrutinized and validated by the legal
system. Thus, challenges to the
law’s constitutionality regarding
freedom of speech would not
prove compelling.
Opponents to this law might
also suggest that the proposed
punishments are too severe.
However, North Carolina has
already established a legal precedent for such action, which provides persuasive authority for
Virginia. North Carolina adopted a
similar law, which took effect on
December 1, 2012, to protect
teachers against abuse on the
Internet. The bill, known as the
“School Violence Protection Law
of 2012,” was passed with large
bipartisan support, indicating a
strong desire, across party lines, to
protect educators.
In enacting this law, therefore,
the Virginia General Assembly and
the Commonwealth of Virginia
would not be the first to do so and
would have legislative precedent to
combat those who do not support
the law. Nevertheless, the most
poignant argument is situated in
the legitimate goal of this law,
which, simply put, looks to protect the rights and reputations of
the Commonwealth’s dedicated
educators.
This law is not intended to
infringe upon the free expression of
students on the Internet but rather
to protect the safety of teachers,
promote greater dialogue in
Internet safety and conflict resolution between parents and children,
and to create a protected and
enjoyable classroom for both teachers and students.

Endnotes:
1
Will Tress, Lost Laws: What We Can’t Find in the U.S. Code, 40 GOLDEN GATE U. L.
REV. 129, 139 (2010).
2
Christopher H. Hanna, The Magic in the Tax Legislative Process, 59 SMU L. REV. 649,
658 (2006).
3
Marcia J. Oddi, Can You Rely on the Indiana Code? Part I — Noncode Sections, Res
Gestae, May 2008, at 20, 23.
4
2011 Va. Acts 2.
5
2011 Va. Acts 14.
6
Indiana, for one, has lists of non-code acts at http://www.in.gov/legislative/ic
/noncode/.
Most recently enacted in Consolidated and Further Continuing Appropriations Act,
7
2013, Sec. 202, Pub. L. 113-6, 127 Stat. 198, 257.
8
Most recently enacted in Consolidated and Further Continuing Appropriations Act,
2013, Sec. 511, Pub. L. 113-6, 127 Stat. 198, 411.

Legal Aid continued from page 35
the worker. We are workers, not
master builders; ministers, not
messiahs. We are prophets of a
future not our own.
RLS interns usually choose to do
their service in Fredericksburg or
Culpeper, where lodging is more plentiful and there’s more going on. But
RLS director Kloeckner has an ace in
the hole when she tries to convince
them to work with Rellick.
“I tell them, ‘If you go down to
Tappahannock, you’ll be working with
Atticus Finch.’ ”

Dawn Chase is director of communications
for Virginia’s legal aid system. She works at
the Virginia Poverty Law Center, 700 East
Main St., Suite 1410, Richmond, Virginia
23219. http://www.vplc.org

ĐůĂƐƐŝĮĞĚΛĚs
ONLINE
Virginia Lawyer classifieds
are now available online!
Print & Online and Online Only rates available:
ŚƩƉ͗ͬͬǁǁǁ͘ǀƐď͘ŽƌŐͬƐŝƚĞͬƉƵďůŝĐĂƟŽŶƐͬƌĂƚĞƐͬηĐůĂƐƐ
ĐŽŶƚĂĐƚ͗EĂŶĐǇƌŝǌĞŶĚŝŶĞʹďƌŝǌĞŶĚŝŶĞΛǀƐď͘ŽƌŐ
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CLE Calendar
Refresher Seminars
Three-hour seminars, approved for CLE
credits, August 29 through September 27
at several locations. Sponsored by the
Virginia Criminal Sentencing
Commission. Details at http://www.vcsc
.virginia.gov/training.html
The refresher course is designed for
the experienced user of Sentencing
Guidelines who needs a quick reminder
on scoring guidelines accurately. This
class is an interactive session and each
participant will assist in determining the
focus of the seminar. Topics covered will
include those issues identified by audits
that affect the recommendation of the
sentencing guidelines. Register by completing the form and submit to the commission. Purchase manual separately.
$60 fee waived for judges, commonwealth’s attorneys, P&P, public defenders
and staff.
Advanced and Ethics Seminars
Six-hour seminars approved for CLE
credits with one hour of ethics, August
28 through October 30 at several loca-

tions. Sponsored by the Virginia
Criminal Sentencing Commission.
Details at http://www.vcsc.virginia.gov
/training.html
The refresher course is designed for
the experienced user of Sentencing
Guidelines. Attendees will participate in
a discussion-oriented class addressing
issues related to various guidelines topics. Ethics council with the Virginia State
Bar will lead the discussion and answer
questions related to ethical responsibilities relating to the Sentencing
Guidelines. Register by completing the
form on the back and submit to the
commission. Purchase manual separately. $125 fee waived for judges, commonwealth’s attorneys, P&P, public
defenders and staff.
Introduction to Guidelines Seminars
Six-hour seminars approved for six CLE
credits, July 9 through August 8 at several locations. Sponsored by the Virginia
Criminal Sentencing Commission.
Details at http://www.vcsc.virginia
.gov/training.html

The introduction seminar is
designed for the attorney or criminal
justice professional who is new to
Virginia’s sentencing guidelines. The
seminar will begin with general background information and progress to
detailed information on scoring each of
the guidelines factors to include changes
beginning July 1, 2013. Register by completing the form and submit to the commission. Space may be limited. Purchase
manual separately. $125 fee waived for
judges, commonwealth’s attorneys, P&P,
public defenders and staff.

Virginia Lawyer publishes at no charge notices
of continuing legal education programs sponsored by nonprofit bar associations and government agencies. The next issue will cover
October 15, 2013, through December 13, 2013.
Send information by September 6 to
hickey@vsb.org. For other CLE opportunities,
see Virginia CLE calendar and “Current
Virginia Approved Courses” at
http://www.vsb.org/site/members/mcle-courses/
or the websites of commercial providers.

Nixon Counsel John Dean Featured in CLE
As every lawyer in the United States knows, the actions of John W. Dean III when he was President Nixon’s White House
counsel had a profound effect on the practice law.
Virginia State Bar members will have the opportunity to get Dean’s personal take on Watergate and the impact his
actions have had on the duties of lawyers during four CLE programs in September. The CLEs are being billed as “a case
study to explore the ethics of representing an organization and the ‘report up’ and ‘report out’ requirements of Model
Rule 1.13.” They also explore the ethical duties of an attorney who becomes entangled in client wrongdoing, whether
deliberately or unwittingly.
The program features historic video, photos, rare documents, and handpicked clips from the Nixon Tapes, the Senate
hearings, and the Frost/Nixon interviews. It has been tailored to Virginia legal ethics.
The three-hour programs will be September 10 in Fairfax, September 11 in Charlottesville, September 12 in Virginia
Beach, and September 13 in Richmond. They have three MCLE ethics credits.
For more information and to register go to the Virginia CLE website at:
https://www.vacle.org/product.aspx?zpid=4426.

58

VIRGINIA LAWYER | June/July 2013 | Vol. 62

www.vsb.org

CLE Calendar
July 17
Social Media Law 2013: Keeping Up
with the Evolving Law of Emerging
Media
Video — Tysons Corner
9 AM–12:45 PM
July 17
The iPad and Apps for Lawyers
Live — Richmond
10:30 AM–12:30 PM
July 19
Estate Planning with FLPs and LLCs:
What’s Hot and What’s Not!
Telephone
10 AM–NOON
July 23
Thirty-Ninth Annual Recent
Developments in the Law 2013
Video — Abingdon, Charlottesville,
Danville, Fairfax, Hampton, Richmond,
Roanoke
9 AM–4:30 PM
July 24
Thirty-Ninth Annual Recent
Developments in the Law 2013
Video — Harrisonburg, Leesburg,
Lynchburg
9 AM–4:30 PM
July 24
Recent Developments in Civil
Litigation 2013
Telephone
NOON–2 PM
July 25
Thirty-Ninth Annual Recent
Developments in the Law 2013
Video — Norfolk, Tysons Corner,
Winchester
9 AM–4:30 PM
July 25
Ethically Dealing with Difficult Clients
in Divorce Matters: How to Help Them
Cope, While Still Providing Effective
Representation
Live —
Charlottesville/Webcast/Telephone
NOON–1:30 PM
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July 30
Thirty-Ninth Annual Recent
Developments in the Law 2013
Video — Warrenton
9 AM–4:30 PM
July 30
The iPad and Apps for Lawyers
Live — Charlottesville
NOON–2 PM
National Legal Research Group

July 31
Thirty-Ninth Annual Recent
Developments in the Law 2013
Video — Fredericksburg
9 AM–4:30 PM

CHARLOTTESVILLE, VIRGINIA

July 31
The iPad and Apps for Lawyers
Live — Newport News
10:30 AM–12:30 PM
July 31
The Automobile Accident Case: Taking
Your Case to Trial
Live —
Charlottesville/Webcast/Telephone
NOON–2 PM
August 6
Ethically Dealing with Difficult Clients
in Divorce Matters: How to Help Them
Cope, While Still Providing Effective
Representation
Webcast/Telephone
10–11:30 AM
August 7
Recent Developments in Civil
Litigation 2013
Telephone
NOON–2 PM
August 20
Internet for Lawyers
Live — Richmond
9 AM–4:15 PM
August 20
Staying Out of Trouble: Avoiding
Malpractice Claims and Ethics
Problems for Virginia Lawyers
Live —
Charlottesville/Webcast/Telephone
NOON–2 PM

Got an Ethics
Question?
The VSB Ethics Hotline is a
confidential consultation service for members of the
Virginia State Bar. Nonlawyers may submit only
unauthorized practice of law
questions. Questions can be
submitted to the hotline by
calling (804) 775-0564 or by
clicking on the blue “E-mail
Your Ethics Question”
box on the Ethics Questions
and Opinions web page at
http://www.vsb.org/site
/regulation/ethics/.
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CLE Calendar
August 27
The Nuts and Bolts of Contract
Drafting
Live — Richmond
9 AM–4:30 PM
August 28
The Nuts and Bolts of Contract
Drafting
Live — Fairfax
9 AM–4:30 PM
August 29
Trying Drug Cases in Virginia
Live — Grundy/Webcast/Telephone
NOON–2 PM
September 4
The Automobile Accident Case: Taking
Your Case to Trial
Webcast/Telephone
NOON–2 PM
September 10
Defending Serious Traffic Cases 2013:
Strategies and Tactics in Representing
Clients
Live — Richmond
8:55 AM–4:30 PM
September 10
The Legacy of Watergate — Ethics of
Representing an Entity Under the
Current Model Rules
Live — Fairfax
9 AM–12:15 PM
September 10
Representation of Incapacitated
Persons as a Guardian ad Litem — 2012
Qualifying Course
Video — Abingdon, Alexandria,
Charlottesville, Richmond, Roanoke,
Virginia Beach
9 AM–4:05 PM
September 11
Defending Serious Traffic Cases 2013:
Strategies and Tactics in Representing
Clients
Live — Fairfax
8:55 AM–4:30 PM

60

VIRGINIA LAWYER | June/July 2013 | Vol. 62

September 11
The Legacy of Watergate — Ethics of
Representing an Entity Under the
Current Model Rules
Live — Charlottesville
9 AM–12:15 PM
September 11
The Articulate Advocate®: Presentation
Skills for Litigators
Video — Abingdon, Alexandria,
Charlottesville, Hampton, Roanoke
9 AM–4:30 PM
September 11
Twenty-Second Annual Advanced Elder
Law Seminar
Live — Richmond
TBD
September 11
Representation of Incapacitated
Persons as a Guardian ad Litem — 2012
Qualifying Course
Video — Tysons Corner
9 AM–4:05 PM
September 12
The Legacy of Watergate — Ethics of
Representing an Entity Under the
Current Model Rules
Live — Virginia Beach
9 AM–12:15 PM
September 12
The Articulate Advocate®: Presentation
Skills for Litigators
Video — Harrisonburg, Richmond,
Tysons Corner, Williamsburg
9 AM–4:30 PM
September 12
Staying Out of Trouble: Avoiding
Malpractice Claims and Ethics
Problems for Virginia Lawyers
Webcast/Telephone
1–3 PM
September 13
The Legacy of Watergate — Ethics of
Representing an Entity Under the
Current Model Rules
Live — Richmond
9 AM–12:15 PM

September 13
The Articulate Advocate®: Presentation
Skills for Litigators
Video — Norfolk, Warrenton
9 AM–4:30 PM
September 17
Combating Obstructionism at
Deposition
Live — Richmond
8:30 AM–12:15 PM
September 17
Attacking Adverse Deponent’s “I Don’t
Know” and “I Don’t Remember”
Live — Richmond
1:15–4:30 PM
September 17
Twelfth Annual Advanced Seminar for
Guardians ad Litem for Children —
2012
Video — Abingdon, Alexandria,
Charlottesville, Richmond, Roanoke,
Virginia Beach
9 AM–4:30 PM
September 18
Combating Obstructionism at
Deposition
Live — Fairfax
8:30 AM–12:15 PM
September 18
Attacking Adverse Deponent’s “I Don’t
Know” and “I Don’t Remember”
Live — Fairfax
1:15–4:30 PM
September 18
Ethics Jamboree
Live — Roanoke
9 AM–12:15 PM
September 18
Twelfth Annual Advanced Seminar for
Guardians ad Litem for Children —
2012
Video — Tysons Corner
9 AM–4:30 PM
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CLE Calendar
September 20–21
28th Annual Mid-Atlantic Institute on
Bankruptcy and Reorganization
Practice
Live — Charlottesville
FRIDAY: 8:55 AM–5:15 PM; SATURDAY: 9
AM–NOON

September 27
Fourteenth Annual Virginia
Information Technology Legal Institute
— 2013
Live — Fairfax
8 AM–4:30 PM

September 24
The iPad and Apps for Lawyers
Webcast
10 AM–NOON

September 27
Internet for Lawyers
Video — Norfolk, Tysons Corner,
Warrenton
9 AM–4:15 PM

September 24
Trying Drug Cases in Virginia
Webcast/Telephone
3–5 PM

October 1
31st Annual Real Estate Practice
Video — Tysons Corner
9 AM–4:10 PM

September 24
Representation of Children as a
Guardian ad Litem 2011
Video — Abingdon, Alexandria,
Charlottesville, Richmond, Roanoke,
Virginia Beach
8:30 AM–5:15 PM (RICHMOND VIDEO
BEGINS AT 9 AM)

October 2
Trials of the Century II
Live — Fairfax
8:55 AM–4:15 PM

September 25
Ethics Jamboree
Live — Richmond
9 AM–12:15 PM
September 25
Representation of Children as a
Guardian ad Litem 2011
Video — Tysons Corner
8:30 AM–5:15 PM
September 25
Internet for Lawyers
Video — Winchester
9 AM–4:15 PM
September 26
Ethics Jamboree
Live — Fairfax
9 AM–12:15 PM
September 26
Internet for Lawyers
Video — Abingdon, Alexandria,
Charlottesville, Hampton, Richmond,
Roanoke
9 AM–4:15 PM
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October 7
The Legacy of Watergate — Ethics of
Representing an Entity Under the
Current Model Rules
Video — Charlottesville, Hampton,
Tysons Corner
9 AM–12:15 PM
October 8
Thirty-Second Annual Family Law
Seminar
Live — Fairfax
TBD
October 8
Twenty-Second Annual Employment
Law Update
Video — Abingdon, Charlottesville,
Richmond, Tysons Corner, Virginia
Beach
8 AM–4:30 PM (RICHMOND VIDEO BEGINS
AT 9 AM)

October 2
Twenty-Second Annual Advanced Elder
Law Seminar
Video — Alexandria, Charlottesville,
Norfolk, Richmond, Roanoke
TBD

October 8
Ethics Jamboree
Video — Roanoke
9 AM–12:15 PM

October 3
Trials of the Century II
Live — Richmond
8:55 AM–4:15 PM

October 9
Ethics Update for Virginia Lawyers
2013
Live —
Charlottesville/Webcast/Telephone
NOON–2 PM

October 3
31st Annual Real Estate Practice
Video — Alexandria, Charlottesville,
Norfolk, Richmond, Roanoke
9 AM–4:10 PM

October 9
Twenty-Second Annual Employment
Law Update
Video — Harrisonburg, Wytheville
8 AM–4:30 PM

October 3
Twenty-Second Annual Advanced Elder
Law Seminar
Video — Tysons Corner
TBD

October 9
The Legacy of Watergate — Ethics of
Representing an Entity Under the
Current Model Rules
Video — Abingdon, Roanoke
9 AM–12:15 PM

October 4
Employment Handbooks in Virginia —
What’s Essential and What’s Not
Live —
Charlottesville/Webcast/Telephone
2–3:30 PM

October 9
Ethics Jamboree
Video — Alexandria, Hampton,
Richmond
9 AM–12:15 PM
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CLE Calendar
October 10
Thirty-Second Annual Family Law
Seminar
Live — Norfolk
TBD
October 10
The Legacy of Watergate — Ethics of
Representing an Entity Under the
Current Model Rules
Video — Richmond
9 AM–12:15 PM
October 10
Ethics Jamboree
Video — Tysons Corner, Virginia Beach,
Warrenton
9 AM–12:15 PM
October 11
The Legacy of Watergate — Ethics of
Representing an Entity Under the
Current Model Rules
Video — Alexandria
9 AM–12:15 PM

October 11
Ethics Jamboree
Video — Charlottesville, Williamsburg
9 AM–12:15 PM
October 14
Defending Serious Traffic Cases 2013:
Strategies and Tactics in Representing
Clients
Video — Fredericksburg
8:55 AM–4:30 PM
October 14
The Legacy of Watergate — Ethics of
Representing an Entity Under the
Current Model Rules
Video — Harrisonburg, Norfolk
9 AM–12:15 PM

October 15
Defending Serious Traffic Cases 2013:
Strategies and Tactics in Representing
Clients
Video — Winchester
8:55 AM–4:30 PM
October 15
The Nuts and Bolts of Contract
Drafting
Video — Abingdon, Alexandria, Danville
9 AM–4:30 PM
October 15
Tom Spahn on Multijurisdictional
Practice
Live —
Charlottesville/Webcast/Telephone
NOON–2 PM

October 15
Thirty-Second Annual Family Law
Seminar
Live — Richmond
TBD

The Virginia State Bar publishes pamphlets, handbooks, and a video on law-related issues for
Virginia’s lawyers and Virginia’s citizens. All publications and an order form can be found on
the VSB website at http://www.vsb.org.
The Bankruptcy Process
(English and Spanish)

Planning Ahead: Protecting Your Client’s Interests
in the Event of Your Disability or Death

Checklist for Opening Your First Law Office

Selecting and Working with a Lawyer

Children & Divorce
(English and Spanish)

Spare the Child video and pamphlet

Divorce in Virginia
Fee Dispute Resolution Program
Financial Issues in Divorce
Health Care Decision Making:
What You Need to Know

Virginia Lawyer Referral Service Brochure and
Membership Application
2013 Edition of Senior
Citizens Handbook
Wills in Virginia

Marriage in Virginia
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Professional Notices
Robert D. Brant has become an associate
with Chadwick, Washington, Moriarty,
Elmore & Bunn PC, practicing in the
Fairfax office and focusing his practice in
the area of common interest community
association representation.
Wesley (Wes) M. Charlton has become
an associate with the law firm Hubbard,
Terry & Britt PC.
M. Ann Neil Cosby, with the Richmond
office of Sands Anderson PC, was honored by the Local Government Attorneys
of Virginia Inc. with a 2013 Special
Projects Award, presented at the association’s recently concluded spring conference in Roanoke. Cosby was recognized
for contributing her time and expertise
to assist state officials in developing a
model stormwater management
ordinance.
John D. Dalier, formerly of McLean,
moved to Charleston, South Carolina, to
serve as a Trademark Examining
Attorney with the United States Patent &
Trademark Office (USPTO) under the
Telework Enhancement Act of 2010. He
was recently recognized by the USPTO
and the United States Department of
Commerce with the 2013 Exceptional
Career Achievement Award for his public service and contributions in the
examination of trademarks.
Andrea Campbell Davison has joined
Bean, Kinney & Korman PC as an associate attorney. She practices in the areas
of bankruptcy, creditors’ rights, and
financial restructuring.
Ashley R. Dobbs has been named a
shareholder of Bean, Kinney & Korman
PC. She joined the firm in 2011 as an
associate attorney practicing in the
areas of intellectual property and business services.
Rachel E. Geiersbach has been promoted
to the position of vice president, legal, of
Advance Auto Parts Inc., in Roanoke,
where she will continue to be responsiwww.vsb.org

ble for corporate governance and securities law matters for Advance and has
assumed responsibility for employment
litigation and other claims oversight.

He is a partner with Wexell Milman in
Fairfax, focusing on family and matrimonial law.

Jeanne S. Lauer, a principal of Inman &
Strickler PLC, has been named the 2012
Distriguished Service Award recipient by
the Southeastern Virginia Chapter of the
Community Associations Institute.

Ogletree, Deakins, Nash, Smoak &
Stewart PC, announces the opening of
its Richmond office. Jimmy F. Robinson
Jr., who joins Ogletree Deakins from
Troutman Sanders, will serve as the
office’s managing shareholder. Elizabeth
M. Ebanks, formerly a partner at
LeClairRyan, joins as shareholder, and
Tevis Marshall, formerly a senior associate at Troutman Sanders, joins as of
counsel.

Laura Colombell Marshall has joined
Hunton & Williams LLP as a partner
based in Richmond. She will focus on
investigations, regulatory and civil
enforcement and white collar criminal
defense. She was a senior member of the
U.S. Attorney’s Office for the Eastern
District of Virginia for more than fourteen years.

Kurt J. Pomrenke, a Bristol attorney
with the firm of Curcio Stout &
Pomrenke, was elected by the Virginia
General Assembly to serve a six year
term, commencing July 1, 2013, as a
Juvenile & Domestic Relations Court
Judge for the 28th Judicial District,
which includes the counties of Smyth
and Washington, and the city of Bristol.

David S. Mercer and Lucia Anna “Pia”
Trigiani, principals of the
MercerTrigiani law firm, received the
2013 Traver Scholar Award for their outstanding efforts in real estate legal education. The Virginia State Bar presented
the award to the two community association law attorneys during the annual
Advanced Real Estate Seminar of the
VSB Real Property Section in
Williamsburg. The award, presented in
coordination with Virginia CLE, honors
attorneys who embody the highest ideals
and expertise in the practice of real
estate law.

G. Michael Pace Jr., former managing
partner of Gentry Locke Rakes & Moore
LLP, will become general counsel with
Roanoke College on July 1. Pace will
continue to practice law at Gentry Locke
as of counsel to the firm, concentrating
on commercial real estate matters. He
will continue as an adjunct professor at
the college, and as president and CEO of
The Center for Teaching the Rule of Law,
which has offices on the college’s Salem
campus.

Jennifer A. Harper has joined Bean,
Kinney & Korman PC as a shareholder.
She focuses her practice in employment
law.

Randall K. Miller has joined the
Venable firm as a partner in the Tysons
Corner office. Miller arrives from
Arnold & Porter, where he was a business litigation partner.
Douglas E. Milman has earned a
Masters of Law Degree, with highest
honors, in Litigation and Dispute
Resolution from The George
Washington University School of Law.

Stylian P. (“Stel”) Parthemos,
Chesterfield County deputy county
attorney, was honored by the Local
Government Attorneys of Virginia Inc.
with the 2013 Cherin Award for
Outstanding Deputy or Assistant Local
Government Attorney, presented at the
association’s recently concluded spring
conference in Roanoke.
Jan L. Proctor, Chesapeake Deputy City
Attorney, was honored by the Local
Government Attorneys of Virginia Inc.
with a 2013 Special Projects Award, pre-
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sented at the association’s recently concluded spring conference in Roanoke.
Proctor was recognized for her numerous voluntary contributions to assist
the LGA board of directors in examining and recommending specific strategies the board will use to seek new
administrative and organizational leadership as key staff and board members
begin to relinquish their positions in
the association.
Lawrence Roberts, a senior Democratic
official and former counsel to Virginia
Governor Timothy M. Kaine, has
become a partner in Venable’s Tysons
Corner and Washington offices. Roberts
has long been active in Virginia and
national politics. He served as campaign
chair and senior strategist for both
Kaine’s 2005 gubernatorial and 2012
Senate campaigns. He also served as
counselor to the governor in Richmond
for three years. Following Kaine’s successful Senate election in 2012, Roberts
became senior advisor to the transition
team. On the national level, Roberts
held key positions with the Democratic
National Committee from 2009–12,
first as chief of staff to the chairman
and then as senior advisor to the executive director.
Noah M. Sachs, professor of law and
director of the Robert R. Merhige Jr.
Center for Environmental Studies at the
University of Richmond School of Law,
has received one of five Fulbright-Nehru
Environmental Leadership grants to
conduct research in India in 2013–14.
Sachs will study India’s pioneering use of
market-based environmental law, and he

will assess whether the system is improving India’s energy efficiency, lowering its
national energy consumption and
addressing climate change.
Michael Magee Taylor Sr. was appointed
senior vice president, general counsel
and corporate secretary for Inmarsat
Government, a satellite communications
company in Herndon. Taylor was most
recently the general counsel and
corporate secretary of McLean based
SES US Government Solutions, also a
satellite services provider.
Matthew P. Thielemann has joined
Bean, Kinney & Korman PC as of counsel. He practices in the areas of intellectual property and corporate
transactions.
Vanessa T. Valldejuli and Bonnie N.
Brown, of the Hampton city attorney’s
office, were honored by the Local
Government Attorneys of Virginia Inc.
with a 2013 Special Projects Award, presented at the association’s recently concluded spring conference in Roanoke.
Valldejuli, senior deputy city attorney,
and Brown, an assistant city attorney,
were recognized for their work preparing
an LGA white paper in support of summary judgment reform legislation in the
2013 Virginia General Assembly.
Eric K. Washburn has joined the law
firm of Bennett and Zydron PC in
Virginia Beach. Washburn focuses his
practice on personal injury, traumatic
brain injury, and medical malpractice
cases. Washburn was formerly employed
as an assistant commonwealth’s attorney.

“Not in Good
Standing” Search
Available at VSB.org
The Virginia State Bar offers the
ability to search active Virginia
lawyers’ names to see if they are
not eligible to practice because
their licenses are suspended or
revoked using the online
Attorney Records Search at
http://www.vsb.org/attorney/
attSearch.asp.
The “Attorneys Not in Good
Standing” search function was
designed in conjunction with
the VSB’s permanent bar cards.
Lawyers are put on not-ingood-standing (NGS) status for
administrative reasons — such as
not paying dues or fulfilling
continuing legal education
requirements — and when their
licenses are suspended or
revoked for violating professional rules.
The NGS search can be
used by the public with other
attorney records searches —
“Disciplined Attorneys” and
“Attorneys without Malpractice
Insurance” — to check on the
status and disciplinary history of
a lawyer.

Professional Notices
Email your news to hickey@vsb.org
for publication in Virginia Lawyer.
All professional notices are free to
VSB members and may be edited for
length and clarity.

VSB Staff Directory
Frequently requested bar contact
information is available online at
www.vsb.org/site/about/bar-staff.
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Classified Ads
CONSULTANTS &
EXAMINERS
MED-MAL EXPERTS, INC. We

have thousands of practicing,
board certified physician expert
witnesses in all specialties. Flat
rate referrals. Your satisfaction
GUARANTEED. Case reviews
too, low flat rate.
www.medmalExperts.com
(888) 521-3601

POSTITIONS AVAILABLE
Law firm seeking immigration
attorney for its Richmond, VA
office. 1–3 years of experience
in Removal and Deportation
defense, business and family
immigration. Have excellent
writing experience. Fluency

in the Spanish is BIG plus.
Excellent benefits. Please reply
with cover letter, resume and
writing sample to nash@
fayadlaw.com
ATTORNEYS WANTED.
SUPPLEMENT YOUR INCOME:

Orlando, Florida, firm seeks
attorneys licensed in Virginia
with 0-5 years’ experience to
review and manage collection
demands, as well as possible
mediations/litigation on an
ongoing contract basis. Fax or
e-mail resumes and references
to: James F. Welborn; Law
Offices of Palmer, Reifler &
Associates, P.A.
Fax: (407) 875-0739.
jwelborn@palmerreifler.com.

SERVICES
LIFE SETTLEMENTS: Sell life
insurance policies that are no
longer needed: $250,000+ face
amount, insured age 65 or
older, policy in force for at
least 2 years. Contact Steve
Watson at VSPI,
swatson@vspi.com or
(804) 740-3900.
www.vspi.com.

RENTALS
ENJOIX ST. CROIX—15%
LAWYERS DISCOUNT!! U.S.

Virgin Islands. Completely
Renovated Fully Air
Conditioned Villa! Our agent
will greet you at the airport
and take you to our spectacular villa, “The Islander,” with

breathtaking Caribbean views,
located in most desirable and
prestigious east island location.
Our unique architecturally
designed home now includes
four MBR suites – the most
recent also has a kitchen, office
area, TV viewing area and
patio. Villa has private pool, all
amenities. Walk to gorgeous
sandy beach, snorkeling and
two restaurants. Tennis, golf,
sport fishing and scuba dive
five minutes away. Our on
island agent will provide
everything to make your vacation perfect. Owner gives
lawyers 15% discount! Call
Terese Colling, (202) 347-8000
or email me at colling@
collingcwifthynes.com Check
out the website for the villa at
stcroixvacations.com.

Advertisements and Classified Ads

Virginia State Bar
Harry L. Carrico Professionalism
Course
See dates and registration information at
http://www.vsb.org.

Published five times a year, Virginia Lawyer is distributed to all
members of the Virginia State Bar, judges, law libraries, other state
bar associations, the media, and general subscribers.
More information and complete media kits are available online at
http://www.vsb.org/site/publications/valawyer, or you can contact
Nancy Brizendine at (804) 775-0594 or brizendine@vsb.org.

ADVERTISER’S INDEX

For confidential toll-free consultation

ALPS Corporation . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7
Data Visible . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6

available to all Virginia attorneys on questions related to

Geronimo Development Corporation . . . . . . . . . . . . . . . . . . . . . back cover

legal malpractice avoidance, claims repair, professional

L. Steven Emmert . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7

liability insurance issues, and law office management,

Minnesota Lawyers Mutual Insurance Company . . . . . . . . . . . . . . . . . . . . 9

call McLean lawyer, John J. Brandt, who acts under the

National Legal Research Group . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 59

auspices of the Virginia State Bar at

Jeffrey M. Summers . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 15
Thomson-West LegalEdcenter . . . . . . . . . . . . . . . . . . . . . inside front cover

1-800-215-7854.

Virginia State Bar Members’ Insurance Center . . . . . . . . . . . . . . . . . . . . . 8
Wealth Counsel . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 9

www.vsb.org

Vol. 62 | June/July 2013 | VIRGINIA LAWYER

65

75th Annual Meeting

ATTENDANCE WAS UP and so was the
temperature, both inside and outside, at
the Virginia State Bar’s Annual Meeting
in Virginia Beach. The outside heat, with
temperatures well into the 90s on
Wednesday and Thursday, was thanks to
the weather. The inside heat was provided by attorney general candidates
Mark R. Herring and Mark D.
Obenshain who met in their first debate
since winning their party’s nominations.
The annual meeting, June 13–15,
was the 75th for the bar, and the jury is
out on whether it will be the last held at
the Cavalier Hotel. The annual meeting
has been there for thirty-five years, but
the hotel has been sold and it is unclear
whether it will be available next year.
This year, Sharon D. Nelson was
sworn in as president, succeeding W.
David Harless. Kevin E. Martingayle
became president-elect.
Three special programs were a big
draw. More than 300 people turned out
for the Showcase CLE on “Cocktail Party
Advice: How to Answer Basic Legal
Questions from Friends, Neighbors,
Clients and Partners,” sponsored by the
Senior Lawyers Conference. The attendees were handed a list of fifty theoretical situations or questions that might
come up in informal situations. The
panel spoke to about a quarter of them,
and distributed answers to the rest.
Friday’s special forum on “Diversity
and the Rule of Law: Complementary or
Contradictory?” also drew an overflow
crowd and generated plenty of friction.
Roger Clegg, president of the Center for
Equal Opportunity, argued that programs to promote racial and ethnic preferences and diversity are discriminatory.
Jonathan R. Alger, president of James
Madison University, and Freeman A.
Hrabowski, president of the University

1

2
1. The Original Cavalier Hotel was the site for the annual Reception on the Hill. It remains to be seen whether the
bar will have its annual meeting at the Cavalier next year. 2. Among those celebrating at the annual meeting were
VSB President-elect Kevin E. Martingayle (left), President Sharon D. Nelson, and Past-president W. David Harless.

of Maryland — Baltimore County, took
the opposite position. The forum was
cosponsored by the VSB Diversity
Conference and the Virginia Women
Attorneys Association and moderated by
the Honorable Barbara M. Keenan, U.S.
Fourth Circuit Court of Appeals.
Before the discussion began, the
Diversity Conference gave its Clarence
M. Dunnaville Diversity Conference
Award to Darrell Tillar Mason.
Saturday morning’s debate between
Democrat Herring and Republican
Obenshain drew another large crowd.
Both took aggressive postures and hammered home their well-established positions on so-called women’s issues such as
abortion and contraception, transportation funding, government regulations,
guns, gay marriage, voter identification
laws, privacy, and taxes. About the only
thing the candidates agreed on was that

voters will have a stark choice to make
this fall.
Sandwiched among the multiple
CLEs, workshops, and business meetings, was a parade of award winners.
They included the Rakes Leadership in
Education Award, the Conference of
Local Bar Associations awards of merit
and two Local Bar Leaders of the Year
Awards, the R. Edwin Burnette Jr. Award,
the Access to Legal Services Award, the
Tradition of Excellence Award, and
eighty-eight Fifty-Year Awards.
Throw in the Council Reception
and Dinner, the Friday night President’s
Reception and Annual Banquet, the
Reception on the Hill, a slew of breakfasts and lunches, the Lawyers Expo, raffles for a television and a free trip to the
Midyear Seminar in Paris, a sandcastle
contest, and bingo, and a good time was
had by all.

VIRGINIA STATE BAR • 75TH ANNUAL MEETING

66

VIRGINIA LAWYER | June/July 2013 | Vol. 62

www.vsb.org

75th Annual Meeting

1

2

3

4

5

6
1. Eighty-eight Fifty-Year Award recipients were honored at a brunch Saturday morning. Thirty of the
recipients attended.
2. Chief Justice of the Supreme Court of Virginia Cynthia D. Kinser swore in Sharon D. Nelson as the
75th president of the VSB at the Friday night banquet.
3. W. Joseph Owen III of Midlothian was presented with the Tradition of Excellence Award by Mary L.C.
Daniel.
4. Outgoing President W. David Harless received the traditional caricature portrait from VSB Executive
Director Karen A. Gould at the Wednesday night Council Reception and Dinner.
5. Attending the Young Lawyers Conference luncheon meeting were outgoing president Brian R.
Charville, his predecessor Christy E. Kiely, and incoming president Kenneth L. Alger II.

7

6. Receiving the second William R. Rakes Leadership in Education Award was W. Taylor Reveley III, president of the College of William & Mary (left). Also attending the award reception were W & M Law
School Dean Davison M. Douglas; Washington & Lee Law School Professor and Education Section Chair
A. Benjamin Spencer; W. Scott Street III, secretary and treasurer of the Virginia Board of Bar Examiners;
and VSB President W. David Harless.
7. John R. Rellick, of Tappahannock, received the Virginia Legal Aid award from W. David Harless and
Chief Justice Cynthia D. Kinser.
JUNE 13–16, 2013 • VIRGINIA BEACH, VIRGINIA
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75th Annual Meeting
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1. The debate at Friday’s special forum on “Diversity and the Rule of Law:
Complementary or Contradictory,” cosponsored by the VSB Diversity Conference and
the Virginia Women Attorneys Association, drew a large crowd. On the panel were
Freeman A. Hrabowski, president of the University of Maryland-Baltimore County;
Jonathan R. Alger, president of James Madison University; Roger Clegg, president of
the Center for Equal Opportunity; and the Honorable Barbara M. Keenan, U.S. Fourth
Circuit Court of Appeals.
2. Members attending their last Council meeting were honored at the Wednesday
night reception. Among those attending were Edward L. Weiner, Margaret A. Nelson,
Mark B. Holland, Ronald R. Tweel, George Warren Shanks, Peter C. Burnett, W. David
Harless, and Mark D. Cummings.

4

3. Clarence M. Dunnaville presented the award that bears his name, the Clarence M.
Dunnaville Diversity Achievement Award, to Darrel Tillar Mason.
4. The Hon. R. Edwin Burnette Jr. presented the award that bears his name to Young
Lawyer of the Year Christopher R. Fortier at the Young Lawyers Conference reception.
5. Despite all the CLEs, breakfasts, brunches, lunches, dinners, receptions, and award
ceremonies, there was time for recreation, including yoga by the sea Friday morning.
5
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1&2. Attorney General candidates Democrat Mark R. Herring (left) and Mark D. Obenshain (right) made it clear to a large crowd who
witnessed their first debate that they are very far apart on issues.
3. The Friday morning showcase CLE on Cocktail Party Advice featured Andrew M. Sacks (left), Carrollyn Charles Cox (obscured by
podium), John M. Oakey Jr., Frank O. Brown Jr., and James F. Andrews.
4. The always-colorful Conference of Local Bar Associations annual meeting and breakfast featured the winners of the Local Bar
Leader of the Year Awards, Polly Chong, (left) and Lori D. Thompson. The awards were presented by W. David Harless and CLBA Chair
P. George Eliades II.
5. Bingo is always a big draw. This year’s callers were former VSB President Jeannie P. Dahnk and her son, Ethan M. (Max) Dahnk.

JUNE 13–16, 2013 • VIRGINIA BEACH, VIRGINIA
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1. The inaugural Chappell-Morris awards were presented Saturday morning. The Virginia Fellows of the American College of Trial Lawyers presented the awards to Robyn P.
Ayers, Zachary T. Lee, Jon Allon Nichols Jr., and Robert E. Travers IV. Presenting the awards were David W. Scott, past president of the American College of Trial Lawyers, and
Glenn W. Pulley, Virginia chair of the organization.
2. VSB President W. David Harless presented two special, and surprise, awards during the Council dinner Wednesday night. A photo of the third meeting of the Virginia State
Bar Association has been restored by The Library of Virginia in the name of Lucia Anna “Pia” Trigiani, former president of the Virginia Bar Association. British General Charles
Cornwallis’s handwritten parole document, delivered to General George Washington following the Yorktown surrender, has been restored by the Library in the name of Jack
L. Harris, longtime executive director of the Virginia Trial Lawyers Association. The photo and document restorations were presented on behalf of the VSB in recognition of
the support Trigiani and Harris have provided to the bar.
3. It was easy to tell at the Lawyers Expo when the CLEs or seminars ended. The Expo, which featured everything a well-appointed lawyer might need, from a small remote
controlled helicopter to manually controlled pens and pencils, was a big hit.
4. The annual 5K Run in the Sun, sponsored by Virginia Lawyers Weekly, drew a crowd on a mercifully cool Friday morning.
VIRGINIA STATE BAR • 75TH ANNUAL MEETING
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Where’s the line?
An ALPS Ethics and Professionalism Program
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CITY / SESSION

DATE
ATE

LOCA
CATION
ATION

Chesapeake AM

Sept. 16

Chesapeake Conference Center

Richmond AM

Sept. 17

Greater Richmond Covention Center

Charlottesville AM

Sept. 18

Double Tree Charlottesville

Manassas AM

Sept. 19

GMU Prince William Campus

Salem AM

Sept. 30

Salem Civic Center

Fairfax AM

Oct. 3

aterford at Fair Oaks
Waterford

Fairfax PM

Oct. 3

Waterford at Fair Oaks

AM Session Times:
imes:
8:30 am Check-In
9:00-12:15 pm Program

PM Session T
Times:
1:00 pm Check-In
1:30-4:45 pm Program
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Ever needed an earlier version
of a section of the Virginia Code?
CaseFinder® makes it easy:

1. We show you the text that is
currently in effect . . .
At the top of each section of the Virginia Code, we
tell you the time period during which the displayed
text is in effect. Within the text of the section, any
cross-references to other Code sections are
hyperlinked. If the Code section has been cited by
any cases in our databases, the Cited In button
at the top of the screen is active. And at the bottom,
our exclusive “History” link opens up a page in our
Virginia Code Archive, from which . . .

3. Then we show you the text
before those amendments.

Again, we tell you the time period during which the
displayed text was in effect. When amendments take
effect in the future, or when earlier amendments expire
in the future, we show the text as it will be effective at
that future time.

2. We show you how the
General Assembly amended the
section . . .

A picture is worth a thousand words. Rather than a
tedious written description, we simply display the
words that were added, and the words that were
removed. At the top, we identify the Act that made the
change, and when it went into effect. If the Act
included any additional clauses, which might contain
relevant information, they are set out at the bottom.

