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President’s Message
by Brian L. Buniva

Kudos to Those Who Take Risks For Us
THERE ARE MORE THAN 2,600
judges, clerks, and magistrates who
work in the judicial branch of the
Commonwealth. These civil servants
work in our 32 general and juvenile
court districts, in the 120 courts within
our 31 trial court circuits, in the Court
of Appeals of Virginia, and in the
Supreme Court of Virginia. Add to
that number another several hundred
deputies serving as courtroom bailiffs,
and the number of individuals serving
our judicial branch exceeds 3,000.
By the time you read this article,
there will have been at least 530,000
deaths suffered due to COVID-19
in our country and approximately
29,700,000 cases of COVID reported.
Yet, the individuals working in our
judicial system have risen from their
beds every workday for the past year
and reported to their posts at great risk
to their health and the health of their
families. Why do they do this? They
come to work to keep our courts open
during this global pandemic. Their
unselfish acts of simply “showing up”
and doing their jobs fulfills their solemn commitment to provide access to
justice for the public whom they serve.
No deputy sheriff, court clerk, judge or
magistrate seeks recognition for “doing
their duty” or expects to be lauded as a
“hero” but heroes are exactly what they
are, and it is time that they be recognized as such.
I hope all of you read the January
12, 2021, “Commendation and
Proclamation of the Access to Justice
Commission of the Supreme Court of
Virginia” published in the February
2021 edition of the Virginia Lawyer.
For those who have not read it yet, I
suggest that you do. Allow me to share
part of the Commission’s proclamation.
After observing that “Access to
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Justice” is a fundamental and essential right in a democratic society, the
Commission noted that “Access to
Justice” is entirely dependent on a
functioning court system. The proclamation makes the following points:
• “Whereas a functioning Court
System requires the presence,
dedication and professionalism of
a multitude of Civil Servants, including Clerks, Deputy Clerks and
other Clerks’ Office Staff; Judges;
Judicial Assistants; Guardians Ad
Litem; Court Reporters; Foreign
Language Interpreters; Magistrates,
Sheriffs, Sheriffs’ Deputies and
other Sheriffs’ Office Staff;
• “Whereas the personal interactions
required of these Civil Servants
to maintain a functioning Court
System and provide Access to
Justice during the pandemic have
exposed them to greater risk of
contracting the COVID-19 virus;
• “Whereas notwithstanding the increased risk they faced, these Civil
Servants have made, and continue to make, substantial personal
sacrifices necessary to keep the
Commonwealth’s Court System
open and functioning, thus ensuring that Access to Justice has been
maintained and preserved during
the COVID-19 pandemic; . . .”
The Commission’s proclamation
concludes by honoring these front-line
court workers, and “COMMENDS
these Civil Servants … PROCLAIMS
its deep gratitude for their service and
ENCOURAGES all, including specifically lawyers and litigants, … to take
the opportunity to express their admiration and gratitude for the work these
Civil Servants have done to maintain a
functioning Court System and thereby
to preserve Access to Justice for all
Virginians.”
I ask that the words in the
Commission’s proclamation be taken
to heart by all members of the Bar.

I invite you to put pen to paper and
write a short note of gratitude to the
members of the Clerks’ offices where
you practice and remember to say
thank you to every clerk and sheriff
you encounter in the courthouse each
time you are in court. They are important to us all and should be recognized
by us individually for their heroic
service.
While I am on the subject of gratitude to those who take risks for us all,
I would be remiss if I failed to give a
“shout out” to the staff of the Virginia
State Bar. The adage “overworked
and underpaid” clearly applies to this
group of public servants. Yet despite
the applicability of this phrase, the
staff has worked especially hard during
this pandemic to ensure that the core
functions of the Bar have not skipped
a beat.
Finding ways to keep functioning
remotely to fulfill its mission to the
public and service to lawyers is far
from easy. It is much easier in normal
times to meet in person than it is to
meet virtually given the constraints
imposed upon state agencies under the
law. Notwithstanding these difficulties,
I can attest that the staff has guided
the officers and other volunteers in our
Bar family through this difficult time.
Thank you all.
Last month it was my pleasure to
recognize some 13 members of the
VSB staff for their length of service
ranging from five years to 30 years. All
have made immeasurable contributions to our profession, but I wish to
single out for your consideration and
praise, Maureen Stengel, the Director
of Bar Services, who has served us for
30 years. What Maureen accomplishes
each year with an undersized staff is
simply amazing. Please take the time
to thank our staff for all they do for
us and the risks they take, especially
during this unprecedented health
crisis. q
www.vsb.org

Executive Director’s Message
by Karen A. Gould

The VSB’s Judicial Evaluation Process
THE VIRGINIA STATE BAR’S
Judicial Candidate Evaluation
Committee (JCEC) consists of 13
active lawyer members, one from each
of the Bar’s ten disciplinary districts
and three from the state at large,
elected to staggered three-year terms
by Council on recommendation of
the nominating committee. When
a judicial vacancy occurs on the
Supreme Court of Virginia, the Court
of Appeals of Virginia, the federal
district courts in Virginia, or a Virginia
seat on the United States Court of
Appeals for the Fourth Circuit, the
appointing authority may request that
JCEC seek and evaluate nominees.
If requested, JCEC reviews the
qualifications of candidates and makes
a report to the appointing authority.
JCEC was busy in January and
February of 2021 with requests from
(1) Senator John S. Edwards, chair
of the Senate Committee on the
Judiciary, to review candidates for five
positions on the Court of Appeals of
Virginia, and (2) Virginia’s Senators
Tim Kaine and John Warner for
a federal judgeship in the Eastern
District of Virginia occasioned by the
retirement of Judge Liam O’Grady
in Alexandria. The reviews require
intense background work by the
committee members to determine how
the candidates should be evaluated visà-vis the standards set for the in the
JCEC policy.
Specifically, the policy requires that
the committee consider the following
criteria:
1. Experience: A candidate for
judicial office should be a
member of the Virginia State
Bar and have been engaged in
the practice or teaching of law,
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public interest law, or service in
the judicial system. Substantial
courtroom and trial experience
(as a lawyer or a trial judge)
is important for nominees to
both the appellate and the trial
courts. Additional experience
that is similar to in-court trial
work — such as appearing before
or serving on administrative
agencies or arbitration boards, or
teaching trial advocacy or other
clinical law school courses — is
considered by the committee
in evaluating a nominee's trial
experience. Significant evidence
of distinguished accomplishment
in the field of law may
compensate for a nominee's
lack of substantial courtroom
experience. Recognizing that an
appellate judge deals primarily
with records, briefs, appellate
advocates and colleagues,
the committee may place
somewhat more emphasis on
the importance of scholarship
and the ability to write lucidly
and persuasively, to harmonize a
body of law, and to give guidance
to the trial courts for future cases
in the evaluation of nominees for
appellate courts.
2. Integrity: The candidate should
be of high moral character and
enjoy a general reputation in the
community for honesty, industry,
and diligence.
3. Professional competence:
Professional competence
includes intellectual capacity,
professional and personal
judgment, writing and analytical

JCEC Reports
On page 55, please see the
summary reports on the
candidates for the Court
of Appeals of Virginia and
the Eastern District Court
of Virginia vacancies.
ability, knowledge of the law,
and a breadth of professional
experience, including courtroom
and trial experience.
4. Temperament: Judicial
temperament includes a
commitment to equal justice
under law, freedom from
bias, ability to decide issues
according to law, courtesy and
civility, open-mindedness, and
compassion.
5. Service to the law and
contribution to the effective
administration of justice:
Factors in this category
include professionalism and a
commitment to improving the
availability of providing justice
to all. The committee considers
that civic activities and public
service are valuable experiences,
but that such activity and service
are not a substitute for significant
experience in the practice of law,
whether that experience be in the
private or public sector.
Executive Director

continued on page 54
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Ethics Counsel
by James M. McCauley

Former Client Conflicts:

When Is the Representation of a New Client
“Materially Adverse” to a Former Client?
THE ABA RECENTLY PUBLISHED
Formal Opinion 497 (February 10,
2021) explaining the term “materially
adverse” used in Model Rule 1.9(a)
and MR 1.18. Virginia’s version of both
rules also uses the term “materially
adverse.” Virginia Rule 1.9(a) requires
that the interests of a current client
be “materially adverse to the interests
of the former client.”1 Virginia Rule
1.18(c) prohibits representation of a
client “with interests materially adverse
to those of a prospective client in the
same or a substantially related matter if
the lawyer received information from
the prospective client that could be
significantly harmful to that person in
the matter.”2
As Vermont Bar Counsel Michael
Kennedy posted on his blog3 recently:
Per the [ABA] opinion, there are
2 situations in which material
adversity is clear:
1. Suing, litigating, or
negotiating with a former
client. I like the Committee’s
use of two questions: in
litigation, are you on the
other side of the “v”? Or, in a
transaction, are you sitting on
the other side of the table?
2. Attacking your own prior
work or legal advice.
Next, the opinion advises that material
adversity often, but not always, exists
when competent representation will
require a lawyer to cross-examine a
former or prospective client. Here,
don’t spend too long trying to convince
yourself “but the conviction, testimony,
or conduct relevant to my former
representation is public record.” That
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is NOT the standard. As regular
readers know, the fact that information
relating to the representation of a
former client is “public record” doesn’t
necessarily mean that it’s “generally
known.” See Rule 1.9(c).
See also Turner v. Commonwealth,
284 Va. 198, 212-13, 26 S.E.2d 325,
333-34 (2012)(J. Lemons, concurring)
(“‘Generally known’ does not only
mean that the information is of public
record. The information must be
within the basic understanding and
knowledge of the public.”)
Finally, the committee in ABA
Formal Op. 497 notes that material
adversity can exist even in the absence
of direct adversity. For instance, it
may exist when the former
client is not a party or a
witness in the current matter if
the former client can identify
some specific material legal,
financial, or other identifiable
concrete detriment that would
be caused by the current
representation. However,
neither generalized financial
harm nor a claimed detriment
that is not accompanied by
demonstrable and material
harm or risk of such harm
to the former or prospective
client’s interests suffices.
Kennedy also gives the same advice
we give members of our Bar over the
ethics hotline:
In my judgment, the analysis
doesn’t end once a lawyer
concludes that the lawyer does
not have a conflict. Rather, to

me, competent representation
includes asking “self, do client
and I want to deal with this?”
That is, conflict or not, people
are (naturally) upset to find
their lawyer on the other side
of the v or the table. A motion
to disqualify will delay resolution of your new client’s
matter. Moreover, even if
the disciplinary complaint is
ultimately dismissed, nobody
likes receiving the email in
which I let them know that it
has been filed against them.
The ABA Opinion states this important
caveat:
However, “material adverseness” does not reach situations
in which the representation
of a current client is simply
harmful to a former client’s
economic or financial interests,
without some specific tangible
direct harm. In Gillette Co. v.
Provost,4 the court concluded
that “[w]ith respect to the
‘material adverse’ prong of
Rule 1.9, representation of one
client is not ‘adverse’ to the
interests of another client, for
the purposes of lawyers’ ethical
obligations, merely because the
two clients compete economically.”
“Material adverseness” under Rule
1.9(a) and Rule 1.18(c) exists where
a lawyer is negotiating or litigating
against a former or prospective client
Ethics Counsel continued on page 56
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Jest Is For All

by Arnie Glick
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Feature
Title
The Construction

Law and
Public Contracts Issue

By Name Name

by Scott W. Kowalski, Chair

T

he VSB Construction Law and Public Contracts
Section is honored to have this opportunity to highlight
three articles dealing with important issues in the
construction and public contracts industries, as well as
highlighting a recent P3 construction project.While remote
depositions and hearings quickly became the norm, the
transition was not altogether a smooth one. And still, lawyers
are finding that there are many challenges, some familiar and
some new, that come with the processes of entirely remote
litigation. The considerations covered here highlight the value
that remote depositions and hearings can bring to a case,
while also offering some considerations and strategies to
overcome the hurdles.
The Section is in its 42nd year and continues its long
tradition of offering remarkable educational and networking
opportunities to its members. The Section: (i) sponsors CLEs
throughout the year, including our flagship Annual Seminar
in the fall; (ii) provides access to the electronic Construction
Law Handbook, an impressive resource that provides a
topical index and case digests of construction related cases
from Virginia’s federal and state courts; (iii) issues a regular
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newsletter updating our members with recent court decisions,
new legislation, and informative articles. The Section
also maintains a website that that provides access to the
Handbook, newsletters, and details of upcoming events.
The Section hosts its flagship Annual Seminar, (in person
we hope), at the Boar’s Head Resort the first weekend in
November (November 5-6, 2021). Attendees receive the
benefit of an excellent lineup of speakers, including judges,
lawyers, and experts, explicating important legal issues faced
by our clients and industry. The program also provides our
members with outstanding networking opportunities with
practitioners from across the Commonwealth.
In addition, the Section will continue to host its
outstanding annual Federal Government Contracting Seminar
in Northern Virginia in September. The Section will cosponsor (with the Litigation Section) a CLE on construction
jury trials for the Virginia State Bar’s Annual Meeting, to be
held virtually this year.
I encourage you to join the Section (now!) and if you have
any questions about the Section or its many benefits, please
continued...
contact me. C
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• In “Extraordinary Times Call for Extraordinary Force Majeure
Clauses,” the Hon. David W. Lannetti and Jennifer L. Eaton address
the various forms of force majeure clauses in standard construction
contracts, the remedies available, interpretations of force majeure
clauses, and tips for drafting effective clauses.
• Mark Guerrera and Robert Keeling present “Contract Law:
Similarities and Differences in D.C. and Virginia Approaches.” In
the article, Guerra and Keeling examine the areas of overlap and
divergence between the approaches to contract law in Virginia
and D.C., jurisdictions separated only by a river.
• With an appropriate Shakesperian flourish, A. Michelle West
queries: “To Fee or Not to Fee?” (far better than the lawyer
reference in Henry VI). West examines available sources for
recovery of attorneys’ fees in the Commonwealth, courts’ views
regarding such an award, and how courts arrive at the award.

In
This
Issue

C

• With “Going Off The Rails with the Purple Line: Lessons in Project
Delivery and Risk Management,” Jeff Gilmore, John Neary, and
Daniel Miktus provide a “lessons learned” analysis from the Purple
Line light rail project, a Maryland public-private partnership that
“derailed” (pun intended), resulting in a settlement payment from
Maryland to the concessionaire.
• Looking at the newly enacted statute of limitations for public
entities under the Virginia Public Procurement Act, Jonathan M.
Stapor asks “How Long is “Too Long” for the Commonwealth to
Bring Claims under Public Construction Contracts?” Stapor reviews
the background of the legislation and its implications in the years
ahead.
• Alison Mullins and Shannon Peak examine “Issues with Remote
Depositions and Hearings … and How to Overcome Those Hurdles”
in their article addressing the history of remote appearances in the
Commonwealth, the increasing prevalence in the time of COVID,
and issues and pitfalls to address going forward.
• In “Uniwest and Virginia’s Anti-Indemnification Statute: The Trap
for the Unwary Should Be Closed,” James P. Bobotek presents
a dilemma created by the Virginia Supreme Court’s decision
in Uniwest Construction, Inc. v. Amtech Elevator Services, Inc.,
interpreting Virginia’s “anti-indemnity” statute found in Virginia
Code §11-4.1.
• In “Defective Construction Causing Personal Injuries: The Supreme
Court of Virginia Declines To Adopt The “Modern View,” David
Hilton Wise and John Joseph Drudi examine the state of the law in
the Commonwealth regarding personal injury actions arising from
defective original construction of residential homes as discussed in
Tingler v. Graystone Homes, Inc.

www.vsb.org

Scott W. Kowalski is a principal with Petty,
Livingston, Dawson & Richards in Lynchburg
and is the Chair of the VSB Construction Law
and Public Contracts Section. He represents
contractors, owners, sureties, subcontractors,
and design professionals in all aspects of public
and private construction projects, from contract
negotiation to dispute resolution in mediation,
arbitration and litigation.
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Extraordinary Times Call for
Extraordinary Force Majeure Clauses
by The Hon. David W. Lannetti and Jennifer L. Eaton, Esquire

T

he current global pandemic has forced
businesses to, among many other things,
reevaluate contractual force majeure clauses.
But other uncontrollable worldwide events—
including wildfires, hurricanes, and global sea
level rise—also will affect contracting parties
in unforeseen situations. Crafting contract
language to address unforeseeable events
presents unique challenges for attorneys.
Judges will be called upon to interpret force
majeure clauses and determine whether they
are enforceable, especially as drafters seek to
include broad “catchall” language. Like many
aspects of lawyering, deliberate forethought
and careful planning are key in protecting
clients and their interests.
The Force Majeure Clause
The fundamental purpose of a contract is to
enforce the parties’ agreement while allocating any associated risks. Most risks are known
(e.g., the changing cost of labor and materials), and contracts are typically drafted so that
the party best able to control the uncertainty
assumes that risk. However, some risks are
uncontrollable, such as a force majeure, which
is “[a]n event or effect that can be neither anticipated nor controlled” and “includes both
acts of nature . . . and acts of people.”1 These
events arise from significant unexpected
external circumstances that prevent contract
performance within the time, manner, and
budget originally planned.
There are three basic forms of force majeure clauses used in contracts: (1) a list of
specific qualifying events; (2) general definitional criteria; and (3) a hybrid of these,
which includes some specific events as well as
a catchall provision meant to capture additional scenarios. Applying these clauses to
real-world situations ultimately is a matter of
contractual interpretation, so courts likely will
evaluate what the parties contemplated and
how they allocated the risk of the potentially
unforeseen event.
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Some of the more common listed events
that trigger force majeure clauses include
major weather or natural events (e.g., fires,
hurricanes, tornadoes, earthquakes), conflicts (e.g., terrorism, war, and riots, civil
disturbances, strikes, protests), explosions,
epidemics, disease, national emergencies, and
overriding government actions and restrictions. For example, the COVID-19 pandemic
might qualify under a force majeure clause
that specifies “epidemics” (a pandemic
is an epidemic that has spread to several
countries or continents), an “outbreak of
disease,” “adverse government action”
(such as a stay-at-home executive order), or
a “national emergency.” If the force majeure
clause does not list specific events, a damaged
party likely would argue that it is the type of
event that the parties contemplated under the
provided definition. In either case, it would
be a matter of contract interpretation based
on the specific language in the clause and the
existing facts. Although Virginia cases involving force majeure clauses are sparse, such
clauses likely will be narrowly construed and
will excuse a party’s non-performance only
if the event that caused non-performance is
specifically identified in the contract.2
Force Majeure Under Standard
Construction Contracts
Most standard U.S. construction contracts—
including those from the American Institute
of Architects (AIA) and ConsensusDocs—do
not expressly refer to force majeure events.
The same is true for many federal, state, and
local public construction contracts. Instead,
the available relief for force majeure events is
normally addressed in delay, time extension,
and termination remedies clauses.
Although the AIA General Conditions
form does not use the term force majeure, it
addresses the issue, at least indirectly. The
“Delays and Extensions of Time” section includes broad catchall terminology, extending
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contract performance for “labor disputes, fire, unusual delay
in deliveries, unavoidable casualties, adverse weather conditions . . . , or other causes beyond the Contractor’s control.”3
And the “Termination or Suspension of the Contract” section
gives the contractor the right to terminate the contract if work
is stopped for 30 consecutive days as a result of “[a]n act of
government, such as declaration of national emergency, that
requires all work to be stopped.”4 The owner, on the other
hand, has the right to terminate the contract for convenience at
any time.5
The ConsensusDocs forms similarly address uncontrollable
events without reference to the term force majeure. Its 2002017 Standard Agreement between Owner and Contractor
allows for an excusable delay or time extension as a result of,
among other things, “fire,” “epidemics,” “adverse governmental
actions,” “unavoidable . . . circumstances,” and “adverse weather conditions not reasonably anticipated.”6 Regarding suspension or termination, parties have similar rights and remedies as
the AIA documents. The ConsensusDocs standard agreement
provides that a “national emergency or other governmental
act” can justify contract termination by the contractor.7 Once
again, the owner can terminate the contract for convenience.8
The Design-Build Institute of America (DBIA) forms, by
contrast, specifically define “Force Majeure Events” to include
“floods, . . . earthquakes, epidemics, adverse weather conditions not reasonably anticipated, and other acts of God.”9
Under its General Conditions, the contractor will likely be
entitled to a time extension but not an adjustment to the
contract price.10

of such clauses is inherently a matter of contract interpretation and highly fact specific.
Beyond demonstrating that an unforeseen circumstance
is a qualifying event under the contract, the party seeking to
invoke the defense must prove that the event was “the sole
proximate cause” of its inability to perform.11 Hence, the
defense is likely to fail if the party could legally perform its
contractual obligations without undue hazard or if the event
merely increased the economic costs of performance. For
instance, some argue that COVID-19 was not the sole proximate cause of businesses shutting down; rather, they contend
that the subsequent governmental orders and mandates made
staying open impossible.
Even when clear contract language allocates risk of an unforeseeable event to one party, certain conditions may excuse
performance, such as when intervening laws or executive orders affect performance. Hence, parties typically are precluded
from claiming damages when contract performance would be
illegal or against public policy.12
Notably, the force majeure clause is not the only contractual avenue an insurer may use to justify or deny coverage. For
instance, the U.S. District Court for the Eastern District of Virginia recently interpreted a contractual virus exclusion clause
in the context of COVID-19, holding that the exclusion did not
bar coverage because there was no allegation that the virus was
present at the insured property or was the direct cause of the
business interruption.13 This will likely be another issue that
will surely continue to develop as more pandemic-related cases
work their way through the court system.

Available Relief
In most cases, a force majeure clause allows a party to cancel
the contract; suspend performance until the unforeseen event
has abated; or excuse nonperformance of the contract, in
whole or in part. Absent consent, cancellation normally will
not be granted if performance can wait, although courts generally extend the performance period and excuse any non-performance related penalties. If the court terminates the contract,
it normally takes the form of rescission, endeavoring to put the
parties back in their pre-contract positions. Courts may also
consider any damages and liabilities incurred and distribute
them between the contracting parties.
Relief may be foreclosed altogether if other provisions of
the contract are not followed. Hence, a contract’s force majeure
clause cannot be considered in a vacuum. The contract may
require additional steps or a specific procedure that must be
followed to preserve the claim, including providing required
notices. There also may be certain duties imposed on the parties once the defense is asserted, such as a duty to mitigate any
associated damages.

Potential Relief Without a Force Majeure Clause
Even without a force majeure clause, common law doctrines
of impossibility, frustration of purpose, and impracticality can
provide some relief. Ultimately, application of these doctrines
is highly fact specific and therefore depends on the circumstances of each particular case.
Virginia courts have recognized the doctrine of impossibility to excuse contractual non-performance or delay.14 For
example, in an early case the court stated, “[i]t can no longer
be doubted that, if the performance of a contract is rendered
impossible by the act of God alone, such fact will furnish a
valid excuse for its nonperformance, and such a stipulation
will be understood to be an inherent part of every contract.”15
Hence, performance might be deemed “impossible” if the
parties could not have foreseen, for example, (a) governmental
prohibitions on domestic or international travel by common
carrier or (b) cancellation of the underlying activity (e.g., trade
show, athletic event) through no fault of the parties. Virginia’s
impossibility defense also can be predicated on an “act of God,”
defined as “[a]ny accident due to natural causes directly and
exclusively without human intervention, such as could not
have been prevented by any amount of foresight and pains, and
care reasonably to have been expected.”16
Traditional contract defenses of frustration of purpose and
impracticality also have been recognized when the alleging

Other Issues Framing the Force Majeure Landscape
Knowing the legal landscape is just as important for transactional attorneys as it is for litigators. Virginia law on force
majeure clauses is almost non-existent, and interpretation
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party had “no reason to know” its performance under the contract could be inhibited.17 Additionally, the UCC excuses contract
performance when a sale of goods has been
made “impracticable” by an event outside the
seller’s control.18

Drafting effective force majeure clauses
requires consideration of the Goldilocks
principle: they are rarely “just right.”

Drafting Meaningful Force Majeure
Language
Drafting effective force majeure clauses
requires consideration of the Goldilocks principle: they are rarely “just right.” Often these
clauses are either too long and complicated or
too short and valueless. The lengthy, complex
ones make it difficult to understand the scope
of the agreement, and the pithy ones often
do not offer sufficient coverage. Of course, it
is much easier to critique language than it is
to draft anew. If there were a one-size-fits-all
provision, it would appear in every contract.
In reality, practitioners must craft language
that is best suited for their particular clients.
Although there is not a universal provision, there are some guiding principles that
can aid the drafting process. Simple language
is easiest for the parties to understand—and
therefore is more likely to truly reflect their
intent—and for a court to understand once
a dispute arises. As with all contracts, the
court will look to the plain meaning of the
language. Incorporating a list of qualifying
events will likely lead a court to the canons
of statutory and contract interpretation.
Depending on the terms used, a court could
interpret general categories of coverage in the
context of ejusdem generis—“when a particular class of persons or things is enumerated …
and general words follow, the general words
are to be restricted in their meaning to a
sense analogous to the less general, particular
words.”19 Or, if the list includes both general
categories and specific examples, the court
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might apply noscitur a sociis—“when general
and specific words are grouped, the general
words are limited by the specific and will be
construed to embrace only objects similar in
nature to those things identified by the specific words.”20 Examining a potential list in the
context of these canons therefore may prevent
unfavorable rulings.
But drafting easy to interpret language
is only one challenge. Oftentimes contracts
are silent as to key issues. For this reason, it
is important to consider potential future
contract interpretation questions and
thereby fill in possible gaps while drafting.
Do the parties intend “acts of God” to cover
both naturally occurring and man-made but
otherwise unforeseeable events like rioting?
Do the parties intend to limit application of
their force majeure clause to only unforeseeable events? Is notice to the other party of the
triggering event required in order to invoke
the force majeure clause? Is the provided relief
only temporary or is it an indefinite excuse of
contractual performance? Formulate questions as if you were attempting to challenge
the contract or otherwise deny coverage
under the contract.
Contractual Performance in a
Post-COVID World
The prevalence of unforeseen events that
might affect contractual performance is predicted to increase, with studies reporting that
wildfires, hurricanes, and global sea level rise
will almost certainly become more significant
threats. Like the current pandemic, these
events—to the extent they are truly unforeseen—undoubtedly will lead to claims that
contract performance should be excused.
As courts look at new cases, key factors
that will affect whether a force majeure clause
applies will likely include (1) whether the
contract language specifically references the
event as being beyond the parties’ control, (2)
whether the event was foreseeable, (3) whether the event caused the nonperformance, (4)
whether the contractual requirements for
relief were met, and (5) what relief is offered
under the contract. Because these claims normally arise from the contract itself, drafting
effective contract language is imperative.
Conclusion
Extraordinary times call for reevaluating standard, potentially stale force majeure language.
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In addition to staying current with emerging
case law, avoid the following common drafting pitfalls that may render a force majeure
clause ineffective:
• Avoid a one-size-fits all approach. It may
be easier to copy and paste a section
from your last contract, but force majeure
clauses should be tailored to specific
contracts and the parties’ intent to
allocate risks.
• Look to the specific industry of the
contracting parties to understand the
relevant scope of the agreement and the
most concerning areas, which should be
treated with more specificity.
• Use lists of qualifying events with
caution.
• Define potentially ambiguous terms and
aim for clear, plain language.
• Know when to exclude certain provisions
from a force majeure clause, including
when the parties should identify specific
risks in a separate and distinct section.
Ultimately a court will decide if and how a
particular force majeure clause is applied, but
mindful contract drafting can improve the
chances of a favorable result. C
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Contract Law: Similarities and
Differences in D.C. and Virginia Approaches
by Mark Guerrera and Robert Keeling

G

iven their geographic proximity, it is
perhaps not surprising that there is
significant overlap in Washington, D.C., and
Virginia’s law of contracts. Both jurisdictions
are common law jurisdictions, and frequently
rely on the Restatement (Second) of Contracts, though D.C. is more likely to turn to
the Restatement than is Virginia, which has a
longstanding, well-developed body of contract
law. There are many areas, however, where
D.C. and Virginia’s contract law differ. This
article provides an overview of contract law in
each jurisdiction, paying close attention to the
similarities and differences between the two.
Contract Law Similarities
Most of the core components of contract
law between D.C. and Virginia are identical.
Doctrinally, both jurisdictions robustly enforce contractual duties and limit the defenses
available to set aside the terms of an otherwise
valid agreement.
Both D.C. and Virginia adhere to an objective view of contracts, meaning that when
courts are seeking to determine the existence
of a valid contract, they will engage in an objective inquiry into each element of contract
formation. In D.C., parties create an enforceable contract by “(1) express[ing] an intent to
be bound, (2) agree[ing] to all material terms,
and (3) assum[ing] mutual obligations.”1 In
Virginia, “there must be a complete agreement including acceptance of an offer as well
as valuable consideration.”2 Courts in both jurisdictions undertake an objective inquiry to
determine whether each element is satisfied.3
In Virginia, courts look to the actions of the
parties, not their unexpressed state of mind
when evaluating whether the parties reached
complete agreement.4 Unwritten (or oral)
contracts are generally enforceable in both
jurisdictions provided that the contract does
not violate statute of frauds, and the party
claiming existence of contract can prove each
element of a valid and enforceable contract.5
Given each jurisdiction’s objective view,
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forum selection clauses are prima facie valid,
unless the resisting party can prove that the
clause is unreasonable.6
When interpreting contractual terms, both
D.C. and Virginia afford contractual text its
plain meaning unless the text is ambiguous.7
Ambiguity is a question of law, and only exists
when the language in question is “reasonably
or fairly susceptible of different constructions
or interpretations, or of two or more different
meanings.”8 Both jurisdictions employ the
parol evidence rule, which allows no extrinsic
evidence for contractual interpretation unless
an ambiguity is found to exist.9 — no extrinsic
evidence unless ambiguous. As a last resort,
courts in both jurisdictions will employ the
canon of contra proferentem—which construes contractual ambiguities in favor of the
non-drafter.10
A contractual breach occurs when a party
fails to perform when performance is due.11
Both jurisdictions also recognize anticipatory repudiation, which allows a party to sue
before a breach occurs if the other party has
unequivocally and positively communicated
its intent not to perform.12
Parties have limited defenses to a claim of
contractual breach in either D.C. or Virginia. If a contract lacks reasonably definite
material terms—which includes contract
subject matter, payment terms, quantity, and
duration—a court may find that the contract
is insufficiently concrete and thus, unenforceable.13 While the statute of limitations
is a defense in both D.C. and Virginia, in
D.C., all claims for breach of contract must
be brought within 3 years of the breach,
while Virginia applies a 3-year limitation on
unwritten contracts and a 5-year limitation
on written contracts.14 A contract may be
unenforceable if one party was forced into the
contract by duress. The party alleging duress
must show (1) an improper threat and (2)
the lack of a reasonable alternative.15 In D.C.,
litigation is typically considered a reasonable
alternative.16 Parties almost never prevail
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on a defense of contractual impossibility, which courts in
both jurisdictions recognize only when performance of the
contract is rendered impossible unless the promisor expressly assumed the risk of performance.17 In neither jurisdiction
will inconvenience nor unexpected difficulty be sufficient to
show impossibility of performance.18 Parties may execute an
accord and satisfaction after contract formation in order to
eliminate a party’s contractual obligation to perform.19 Finally, fraud in the inducement only occurs when one party
obtains the other party’s assent to the contract by either a
fraudulent or material misrepresentation.20 In such cases, the
party who relied on the fraudulent or material misrepresentation in consenting to the contract may void their
contractual obligations.21
Finally, both D.C. and Virginia employ largely similar approaches to damages calculations. Restitution and
compensatory damages are available in both states. Restitution damages are available for damages on the contract,
and require the breaching party to restore
the benefit he received
to the non-breaching
party.22 Compensatory
damages serve to make
right any loss suffered
by the non-breaching
party.23 Punitive damages, although rare,
are available from both
D.C. and Virginia courts
when the innocent
party can show that
the contractual breach
was “malicious, wanton, oppressive or with
criminal indifference
to civil obligations.”24
Both jurisdictions will also enforce contractual liquidated
damages clauses, unless it constitutes a penalty.25 As in most
jurisdictions, specific performance is an extraordinarily rare
remedy, which is only available when no theory of damages
could adequately compensate the non-breaching party.26

him or her; and (4) under such circumstances as reasonably
notified the person sought to be charged that the plaintiff, in
performing such services, expected to be paid.”28 Virginia,
on the other hand, will enforce an implied-in-fact contract
if “the typical requirements to form a contract are present,”
and a contractual relationship can be inferred from “consideration of [the parties’] acts and conduct.”29
Practitioners should be aware that Virginia does not
recognize the doctrine of promissory estoppel.30 Promissory estoppel is an equitable remedy, which is available
when the defendant makes a non-contractual promise to the
plaintiff, the plaintiff detrimentally relied on the promise,
and the promise reasonably induced the plaintiff ’s reliance.31
The non-contractual nature of the promise inducing the
plaintiff ’s reliance is critical to successfully arguing promissory estoppel to D.C. courts.32
Another major difference between D.C. and Virginia
is how each jurisdiction approaches contractual arbitration clauses. D.C. has
adopted the Revised
Uniform Arbitration
Act (“RUAA”), and will
enforce an agreement
to arbitrate unless “a
ground . . . exists at
law or in equity for
the revocation of a
contract.”33 Challenges to the validity of
an arbitration clause
are typically decided
by the court, and the
RUAA preserves the
severability doctrine,
which will not prevent a
court from enforcing an
agreement to arbitrate
even if another contractual clause or the contract as a whole
is found invalid, unenforceable, voidable, or void.34 The
Virginia Uniform Arbitration Act (“VUAA”), and the law
of contracts governs the question of whether there is a valid
and enforceable agreement to arbitrate.35 Virginia also recognizes no presumption for arbitration, placing the burden
of proving the existence of an agreement to arbitrate on the
party seeking arbitration.36
The final noteworthy difference between the two jurisdictions is their differing approaches to finding that a
contract is contrary to public policy. Virginia is more likely
to find a contract to be against public policy than is D.C.. In
Virginia, courts will make such a finding when the illegality of a contract is clear and certain.37 There are only two
instances of D.C. courts voiding a contract on public policy
grounds, and in both, the decision can be read as voiding a
contract for attempting to contract around otherwise
applicable law.38

Parties have limited defenses to
a claim of contractual breach
in either D.C. or Virginia. If a
contract lacks reasonably definite
material terms...a court may find
that the contract is insufficiently
concrete and thus, unenforceable.

Differences in Legal Approaches to Contracts
Despite their overall similarities, practitioners should be
aware that there are some distinctions between contracts in
D.C. and contracts in Virginia.
First, the two jurisdictions take different approaches
to enforcing implied-in-fact contracts. Implied-in-fact contracts are neither committed to writing nor expressed verbally, but are inferred from the conduct of the parties.27 In D.C.,
courts recognize an implied-in-fact contract only when “(1)
valuable services [were] rendered [by the plaintiff]; (2) for
the person sought to be charged; (3) which services were
accepted by the person sought to be charged, and enjoyed by
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To conclude, there is significant overlap between D.C. and
Virginia’s core contractual doctrines. These jurisdictions take
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duties were statutorily imposed).
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To Fee or Not to Fee?
by A. Michelle West

W

hether you have been on the receiving end of a threat of a
motion for attorneys’ fees or have advised your client on
the prudence of suing under the expectation of receiving attorneys’ fees, this category of damages arises often in construction
contract disputes. This article explores the sources of attorneys’
fees in Virginia; courts’ views toward making such an award; and
how courts arrive at an amount to award.
Virginia’s treatment of attorneys’ fees marks a significant
departure from our British roots. Under the English Rule, a prevailing party in a civil case recovers its attorneys’ fees from the
losing party. In contrast, under the American Rule, the parties
pay their own legal fees regardless of the outcome.1
Virginia strongly adheres to the American Rule.2 Like all
rules, however, the American Rule has exceptions, and they fall
into four main categories: contract, statute, sanction, and common law. First, parties may agree to shift the responsibility for
attorneys’ fees to the losing party in contract disputes.3 Second,
the legislature, in derogation of the common law, may provide
for attorneys’ fees in circumstances defined by statute.4 Indeed,
Virginia’s legislature created a catch-all statute to allow a court
not of record to exercise its discretion in awarding attorneys’
fees for any matter properly before it “to attain equity.”5 Third,
statutes and the Rules of the Supreme Court of Virginia make
attorneys’ fees available as a sanction under limited circumstances.6 Fourth, Virginia courts have recognized a handful of causes
of action appropriate for an award of attorneys’ fees that usually
involve some element of wrongdoing such as fraud. Even in
these instances, however, Virginia courts seem reluctant to make
these awards.
Contract, Statute, Sanction, or Common Law
In the Commonwealth, contract is king.7 Virginia courts
repeatedly have upheld even the most searing contract term
unless unconscionable. Fairfax County Circuit Court recently
found an attorneys’ fee provision in an enrollment contract for
Flint Hill School unconscionable and declined to enforce it. The
Supreme Court of Virginia upheld the trial court’s decision,
affirming that a contract provision that provided attorneys’ fees
to the school regardless of who initiated or won the lawsuit was
unconscionable.8 Even for enforceable attorneys’ fees provisions,
Virginia courts adhere strictly to the American Rule and hesitate
to award them unless clearly established by contract language,
to a prevailing party, for necessary claims, and in a reasonable
amount.
The Virginia legislature provides for attorneys' fees in a
number of statutes across many areas of law.9 These statutory
provisions often relate to bad faith or other bad behavior that, as
a matter of policy, the legislature wishes to discourage. Because a
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statutory award of attorneys’ fees is in derogation of the common law, courts strictly construe the language of the statute.
When the General Assembly intends to authorize a trial court to
award attorney’s fees, it does so expressly.10 For example, a statute
may provide that a party "shall be entitled to recover reasonable costs and attorneys' fees … ," whereas another statute may
simply provide for the award of costs, with no specific mention
of attorneys’ fees.11 Statutory language can also control whether
an award of attorneys’ fees is discretionary or mandatory, with
language such as "shall" award fees versus "may" award fees.12
Virginia allows for sanctions that include an award of
attorneys' fees both by statute and by the Rules of the Virginia
Supreme Court.13 The measure of those sanctions remains in the
sound discretion of the trial judge.
Virginia courts are creating an ad hoc string of miscellaneous
actions for which it awards attorneys’ fees, usually couched in
claims for fraud or other wrongdoing. The Supreme Court of
Virginia has allowed a chancellor sitting in equity to award attorneys’ fees incurred through the date of receipt of a full accounting.14 A successful claim of fraud may afford the prevailing party
attorneys’ fees in limited circumstances.15 Courts have allowed
recovery of attorneys’ fees for defending a malicious prosecution
or false imprisonment claim.16 Courts have also allowed attorneys’ fees for breach of contract actions that forced a plaintiff to
defend against a third party.17 Virginia has also recognized the
right of a trustee who defended a trust in good faith to recover
attorneys’ fees from the estate.18 Virginia has awarded attorneys’
fees that were not authorized by statute or contract for disputes
involving alimony and support under the court’s powers in
equity.19 In an unpublished circuit court opinion out of Fairfax
County, the judge noted that the Supreme Court of Virginia was
silent on whether attorneys’ fees could be awarded in fraud cases
that did not invoke the equity powers of the court. He held that
attorneys’ fees outside contract, statute, or sanction required the
exercise of the court’s equity powers.20 This holding has created
a circuit split as yet unresolved by the legislature or the Supreme
Court of Virginia.21
The Party Must Prevail to Collect
Virginia courts award attorneys’ fees only to prevailing parties.22
The Supreme Court of Virginia defines a prevailing party as a
“party in whose favor a judgment is rendered, regardless of the
amount of damages awarded.”23 That definition is open to the
trial court’s interpretation.24 The Supreme Court of Virginia
analyzed this question in Ulloa v. QSP, Inc., when it held that
the jury finding in favor of the defendant but awarding it zero
damages created only a “marginally successful” party that did
not “prevail” enough to receive attorneys’ fees.25 In a recent
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Fairfax County Circuit Court opinion, Judge Oblon echoed the
Supreme Court of Virginia, holding that a party prevailing on
only one of its three claims related to an HOA statute did not
prevail on enough claims to receive attorneys’ fees.26 By contrast,
Judge Oblon awarded attorneys’ fees in a 2020 case, currently
pending appeal to the Supreme Court of Virginia, to the party
who prevailed on all jury issues of fraud and business conspiracy
as well as all breach of contract claims.27 The Supreme Court of
Virginia has upheld trial court denials of attorneys’ fees when
the victory was split among claims and counterclaims.28 Yet,
it has not defined the threshold at which a party moves from
“marginally successful” to “prevailing.” Whether the party must
prevail in a simple majority of its claims or on all of them before
becoming the “prevailing party” sufficient to collect attorneys’
fees rests in the sound discretion of the trial judge, specific to the
unique facts and circumstances of each case. The surest path to
an award of attorneys’ fees in Virginia, then, is an unqualified
win on all issues before the court.
Attorneys’ Fees Must Be Reasonable
When a prevailing party emerges, Virginia courts next evaluate
the reasonableness of the fees.29 That determination, too, rests
with the trial judge, reviewed under an abuse of discretion
standard.30 Courts base their determination of reasonableness,
among other considerations, upon a seven-factor test that
considers:
(1) the time and effort expended by the attorney, (2) the
nature of the services rendered, (3) the complexity of
the services, (4) the value of the services to the client,
(5) the results obtained, (6) whether the fees incurred
were consistent with those generally charged for similar
services, and (7) whether the services were necessary and
appropriate.31
In addition to the amount of the fees, “[a] trial court may…
deduct from the award any fees and expenses associated with
claims and defenses the court views to be frivolous, spurious, or
unnecessary.”32 In Swahn v. Hussain, the circuit court exercised
its discretion to deduct any potential attorneys’ fees allowed by
statute to the “marginally successful” counterclaimant, reasoning
that the claim existed only because Hussain refused to allow
Swahn to dismiss it by non-suit. Because Hussain needlessly perpetuated a claim against himself, the court found that the claim
was unnecessary and thus not subject to an attorneys’
fee award.33
In instances of mixed claims, the courts must have a clear
path to determining what fees relate to each claim. “A prevailing
party who seeks to recover attorneys’ fees…has the burden to
present a prima facie case that the requested fees are reasonable
and that they were necessary.”34 “Even though claims may be
intertwined and have a common factual basis…the party seeking an award of costs and expenses, has ‘the burden to establish
to a reasonable degree of specificity’ those costs and expenses
associated with the [claim].”35 For cases with multiple claims, an
attorney would do well to keep separate billing records by claim
should one of the claims be dismissed or found ineligible for
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attorneys’ fees. Hopelessly intertwined billing prevents the judge
from making “at least an intelligent and probable estimate of
the damages sustained,” and risks extinguishing otherwise valid
claims for attorneys’ fees. 36
How and When to Make and Prove Attorneys’ Fees Claims
Parties cannot receive what they do not request in Virginia
courts. Rule 3:25 of the Rules of the Supreme Court of Virginia
requires that any demand for attorneys’ fees be included in the
complaint and counterclaim. Failure to plead attorneys’ fees
waives them. Under this same Rule, the court may outline procedures to adjudicate attorneys’ fees. Because attorneys’ fees are
only available for the prevailing party, courts often prefer to hold
post-trial hearings on fees rather than folding them into trial.
Holding the attorneys’ fees hearing separately streamlines trial,
particularly when a jury is involved, and prevents the court from
wasting its resources on claims that do not meet the prevailing
party threshold.
Typically, expert testimony is necessary to assist the fact
finder on the reasonableness of the fees.37 An attorneys’ fee
expert, however, is not always essential.38 Attorney affidavits and
detailed time-keeping records can be enough to make a prima
facie case for the reasonableness of attorneys’ fees.39
Conclusion
Virginia adheres strictly to the American Rule. While avenues
exist to award attorneys’ fees, courts are reluctant to make that
award unless all the proverbial stars align. An award of attorneys’
fees is always couched in the specific facts and circumstances of
the case and subject to the discretion of the individual
trial judge.
For those on the receiving end of the age-old attorneys’ fees
threat, remember that Virginia courts do not lean toward awarding them, and the threat may be an empty one. For those seeking
attorneys’ fees, recognize that the road to an award is an uphill
one in Virginia. Make sure your claim for attorneys’ fees can
satisfy these minimum requirements before pursuing it. C
Checklist
 Spell out the circumstances that give rise to attorneys’ fees
in your contract language or follow the letter of the statute
allowing attorneys’ fees.
 Demand attorneys’ fees in your complaint or
responsive pleading.
 Prevail on as many claims/counterclaims as possible.
 Do not create needless litigation and expect an award of
attorneys’ fees for it.
 Proving your attorneys’ fees were reasonable and necessary
without an expert is possible but risky.
 Keep detailed, separate time records by individual claim to
preserve attorneys’ fees proof should one of the prevailing
claims be ineligible for attorneys’ fees.
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Going Off The Rails with the Purple Line:
Lessons in Project Delivery and Risk
Management
by Jeff Gilmore, John Neary, and Daniel Miktus

I

n December 2020, months after the construction companies building the Purple
Line light rail system (the “Purple Line” or
“Project”) walked off the Project, Maryland
approved a $250 million settlement payment
to the Project’s concessionaire.1 The settlement aims to rescue the $5.8 billion Project,
which was derailed by delays, cost overruns,
and subsequent legal disputes, and ends all
pending litigation between the state entities
and the public-private partnership that managed the project.2
The Purple Line Project experience
provides lessons in project delivery and
risk management for public entities, design-builders, and concessionaires entering
into public-private partnership agreements
(“P3s”). While the Purple Line challenges
were numerous, several critical elements
emerge for consideration:
• reasonable limitations on concessionaire
termination rights;
• comprehensive risk mitigation techniques in accounting for potential
delays; and
• efficient dispute resolution procedures.
By examining the Purple Line challenges in
these areas, future projects may mitigate the
risk of going off the rails.
Project Background and Key Players
In April 2016, Maryland approved the Purple
Line, which is a $5.6 billion P3 to design,
build, maintain, and operate a 16.2-mile,
21-station light rail transit project.3 The Project was intended to provide east-west transit
service inside the Maryland segment of the
I-495/Capital Beltway, connecting residential
neighborhoods, major employment/commercial centers, and existing transportation
nodes.4 The Project is owned by Maryland’s
Department of Transportation and the
Maryland Transit Administration (together,
“Maryland”). At Project inception, P3s were
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relatively new: Maryland previously entered
into only two major transportation P3s,5
and the Purple Line would be just the second transit project in the country to include
private financing.6
Maryland selected a private-sector partner,
a joint venture known as Purple Line Transit
Partners (“PLTP”),7 to design, build, operate, and maintain the light rail system for 30
years.8 The P3 Agreement between PLTP and
Maryland contained a unique termination
clause:
“Unconditional Right to Terminate.
If any Extended Delay results in 365
or more days of Critical Path delay,
either Party may deliver to the other
Party a notice of its unconditional
election to terminate this Agreement,
in which case neither Party shall
have any further option to continue
this Agreement in effect.”9
PLTP in turn executed a design-build contract
with the Purple Line Transit Constructors
(“PLTC”) joint venture, as well as an operations and maintenance contract with Purple
Line Transit Operators.10 Figure No. 1 summarizes the relationship of the Project entities.
Early Bumps and Subsequent Derailment
The ensuing litigation reveals four main
sources of alleged delay that ultimately derailed the Project — two of which surfaced
long before commencement of construction.11 First, in August 2014, a group known
as Friends of the Capital Crescent Trail filed
a lawsuit, resulting in an August 2016 order
vacating the Federal Transit Administration’s
Record of Decision (“ROD”), a prerequisite to
the commencement of construction.12 Nearly
a year later, a federal appeals court stayed the
decision of the trial court, thereby reinstating the ROD and allowing construction to
proceed.13 PLTP submitted a proposed change
order arising from the court-ordered vacatur
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of the ROD14, claiming that the delay to the Project’s critical
path caused by the vacatur entitled it to a 266 calendar day
time extension and costs of nearly $131 million.15
PLTP further claimed that Maryland delayed the start of
construction by failing to timely provide nearly every right of
way (“ROW”) parcel and utility easement required under the
P3 agreement and design-build contract, which further delayed
the Project’s critical path.16 Accordingly, PLTC requested a
79-day extension and $90 million in compensation.17
The delays did not subside once construction commenced.
PLTP alleged that amendments to a third-party agreement between CSX Transportation, Inc. (“CSX”) and Maryland added
new design criteria in and around CSX-owned property that
were not part of the design-build agreement.18 PLTP sought a
time extension of 161 days and compensation of
$130 million.19
The fourth and largest single source of alleged critical
path delays arose from PLTP’s claim that the Maryland
Department of the Environment (“MDE”) changed its interpretation of its Pond Code 378, applying the Code to any
dam unintentionally created during construction, instead
of solely to intentionally-created dams.20 PLTP argued that
MDE’s evolving interpretations of Pond Code 378 delayed
design, as well as all subsequent procurement and construction
activities, by 470 days and caused an estimated $167 million in
additional costs.21
PLTC sought a total time extension of at least 976 calendar
days, as well as $519,112,360 in additional compensation related to the four events.22 On May 1, 2020, PLTC notified PLTP of
PLTC’s intention to terminate the design-build contract.23 After
negotiations faltered, Maryland sought to prevent PLTP from
www.vsb.org

Figure No. 134
walking off the Project, but the Circuit Court for Baltimore
City denied Maryland’s request for injunctive relief.24 The judge
“ruled that ‘clear, direct and absolute’ contract language gave
either side the right to unilaterally terminate the agreement
once delays exceeded one year.”25 PLTP subsequently filed a
countersuit against Maryland.26
The parties reached a settlement in December 2020 requiring Maryland to pay PLTP $250 million to salvage the Purple
Line’s public-private partnership.27 However, the settlement
allows PLTC to effectuate its termination, which will require
PLTP to procure a replacement contractor, potentially leading
to further delays.28
Lessons in Project Delivery and Risk Management
The Purple Line derailment (fortunately a temporary setback)
provides at least three key lessons for P3 stakeholders. First,
P3s should contain narrowly-drafted termination rights for
the concessionaire and design-builder, to reduce the risk that
unforeseen impacts outside the owner’s control could cause
the construction team to leave the project. Second, P3s should
comprehensively account for potential delays (even the unexpected ones) and provide a mechanism for dealing with the
schedule and cost implications of such delays — specifically
including who bears the risk. Third, P3s should include efficient dispute resolution mechanisms that do not allow costly
disputes to linger, or there is a risk that mounting costs will
become unsustainable for the concessionaire or design-builder.
1. Termination Rights
PLTP’s unconditional right to terminate its agreement after
365 days of critical path delay was the key to PLTP’s ability to
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walk off the Project. The agreement allowed PLTP
to terminate, even if those delays were beyond
Maryland’s control, including garden variety force
majeure delays such as severe weather, pandemics, or third-party delays. In the case of the Purple
Line, the court-ordered ROD vacatur alone
allegedly amounted to 266 days of critical delay —
almost three-quarters of the way to the one-year
mark — before construction even began. Public
entities must carefully negotiate the concessionaire’s termination rights, otherwise such rights
may quickly accrue and become a detriment to
the project and the public entity’s negotiating
position.

PLTC sought a total time extension
of at least 976 calendar days, as
well as $519,112,360 in additional
compensation related to the four events
Here, Maryland should not have provided
PLTP such broad termination rights, especially on
a lengthy mega-project with significant potential
for schedule impacts. Ideally, Maryland should
have limited PLTP’s termination rights to events
of non-payment, or less ideally, to those situations where critical path delays stem from causes
solely within Maryland’s control. Better yet, the
P3 could have simply contained more appropriate
remedies for delays. Suspension, time extensions,
and monetary relief are usually sufficient; termination rights for non-breach events amount to an
excessively harsh and potentially wasteful measure. The agreement must include more robust
rights to suspend the project, to allow projects
stakeholders an alternative to termination. If the
P3 adopted a narrower approach as to when PLTP
could terminate, the design-builder may never
have walked off the Project.
2. Accounting for Potential Delays
The Purple Line P3 Agreement addressed many,29
but not all, potential sources of delay. For example, the agreement did not adequately account
for delays that could arise from the Purple Line’s
ROD, even as the environmental lawsuit loomed.
The ROD vacatur delayed construction by almost
a year,30 putting the Project behind schedule even
before the first excavators revved up. Additionally,
Maryland was purportedly behind in obtaining
26

ROW parcels and easements, and MDE — another governmental party — tinkered with critical
legal requirements.31
Maryland may have managed these risks by
hedging against potential delays through a system
of limited notices to proceed (“LNTP”). Owners
cannot control all sources of delay, particularly
those caused by third-parties, unforeseen regulations, and potential litigation associated with
environmental issues. An LNTP system allows
owners to begin work in stages, while capping
both payments to concessionaires and potential
owner liability. This system narrows owner risk in
each stage, while dealing with the unique issues
— both foreseeable and unforeseeable — that
arise in each phase. An LNTP system contains
risk at various stages of the Project and may avoid
a compounding of risks with a late-stage
termination.
Such a system also benefits concessionaires
as they can commensurately avoid overextending themselves before project delays become
unwieldy to both themselves and owners. As the
owner, concessionaire, and third parties satisfy key obligations, the parties can proceed in
appropriate steps toward a full notice to proceed,
with risks allocated to defined LNTP stages. With
the Purple Line, this approach may have provided
a better alternative to a draconian termination
dispute.32
3. Inefficient Dispute Resolution
The dispute resolution procedures in the Purple
Line P3 Agreement offer a case study in the need
for a more efficient process. Some officials noted
that Maryland “erred in allowing early disputes to
fester unresolved while the contractor filed major
time extensions, ultimately seeking more than
2.5 years of additional time to complete the work.
That, they say, compounded delays, soured the
relationship with the [State] and created the $755
million gap that some worry is now too wide to
close.”33 On a P3 megaproject, minor disputes can
involve millions of dollars, and large disputes can
make completing the project economically unfeasible for the concessionaire and its design-builder.
Several aspects of the Purple Line’s disputes
process are noteworthy. First, there are too few
conditions precedent in place before PLTP could
file a claim against Maryland. More rigorous
notice of delays, changes, or other potential
disputes helps resolve disputes earlier. Mandating
early involvement of senior representatives can
encourage prompt resolution of disputes and
can sometimes create an improved sense of trust
between the parties.
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Next, the Purple Line P3 Agreement contains an option to convene a dispute resolution board (“DRB”); however, this option is not mandatory. While DRB decisions
do not have to be binding, a DRB can provide enhanced
opportunities for the parties to work through disputes
during the project, with guidance from seasoned industry
professionals, without the need to resort to more formal
claims and litigation alternatives. Aggressive implementation and effective use of a Purple Line DRB may have
provided the parties another venue to resolve simmering
disputes before resorting to termination and litigation.
Moreover, the timeframes for the contracting officer
to review claims, and for Maryland to review appeals was
lengthy. The Purple Line P3 Agreement allowed Maryland six months to review appeals of contracting officer
initial decisions. A P3 should avoid lengthy gaps in the
decision-making process. A drawn out process can hinder
settlement talks, lead to large legal fees, instill a culture
of distrust, and financially harm the concessionaire and
project. Unresolved disputes often become more costly
with age.
Conclusion
The Purple Line jumped the rails when the concessionaire
walked off the Project, but the parties’ December 2020 settlement will hopefully place the Project back on track, albeit not as originally scheduled in 2022. The Purple Line’s
struggles demonstrate that P3 risk mitigation strategies
can have a profound impact on project success. Establishing a workable framework for termination and suspension,
and carefully tailoring concessionaire termination rights
is critical. Stakeholders must also endeavor to account
for all sources potential delays and properly allocate and
contain those risks. One such method is to implement an
LNTP system to cap both parties’ risk and liability during
each phase of the project. Finally, P3 megaprojects require
efficient and practical dispute resolution processes that
encourage early and continuous dialogue between
decision makers. C
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How Long is “Too Long” for the
Commonwealth to Bring Claims under
Public Construction Contracts?
by Jonathan M. Stapor

Virginia Enacts Statutes of
Limitations for State Actions on Public
Construction, Architectural, and
Engineering Contracts

A

midst the uncertainties of 2020, Virginia
delivered some much-desired certainty
concerning state actions on public contracts
to the construction industry. Among the new
laws that took effect on July 1, 2020, were two
new statutes of limitations1 imposed upon state
entities for actions based on construction, architectural, or engineering contracts under the
Virginia Public Procurement Act (“VPPA”).2 In
doing so, Virginia departed from centuries
of law.
What Was the Law?
By self-imposing new statutes of limitations,
Virginia’s General Assembly relinquished a
sovereign privilege that the Commonwealth had
long enjoyed. Virginia law, codified by
§ 8.01-231, exempts the Commonwealth from
statutes of limitations unless the statute refers to
the Commonwealth in clear and express terms.3
This statute cemented the common law doctrine, nullum tempus occurrit regi,4 which traces
its roots to English common law.5 The doctrine
is not an outdated relic of an old world. It
survives today for preserving the public’s rights
and purse from individual public servants who
may fail to assert public rights properly. U.S.
Supreme Court Justice Joseph Story described
this reasoning:
The true reason . . . [the nullum tempus doctrine] is to be found in the
great public policy of preserving the
public rights, revenues, and property
from injury and loss, by the negligence
of public officers. And though this is
sometimes called a prerogative right, it
is in fact nothing more than a reservation, or exception, introduced for the
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public benefit, and equally applicable to
all governments.6
Courts still widely accept this “public benefit”
policy basis, including the Supreme Court of
Virginia.7 The General Assembly retained this
valuable privilege upon enacting the VPPA in
1982 without including a limitations period for
state entity actions on public contracts.8
Why Change the Law?
In recent years, the public construction industry
lobbied to change the Commonwealth’s privilege, claiming it was unfair to subject industry
participants to possible suit for an unlimited
duration. The industry also asserted that the
nullum tempus doctrine complicated the ability
to pass down liability to subcontractors and
suppliers contractually. In 2016, the Supreme
Court of Virginia’s decision in Hensel Phelps
Construction Company v. Thompson Masonry
Contractor, Inc.9 highlighted these concerns.
In Hensel Phelps, Virginia Tech hired Hensel
Phelps as the prime contractor in 1997 to build
a university facility. Hensel Phelps’ subcontracts
contained “flow down” liability provisions, intending for subcontractors generally to be liable
to Hensel Phelps to the same extent it was liable
to Virginia Tech. In 2012, 13 years after completion (and beyond the typical 5-year statute
of limitations for written contracts), Virginia
Tech discovered alleged defective workmanship
in the project. Exercising the Commonwealth’s
then-existing privilege under nullum tempus,
Virginia Tech sought damages by alleging Hensel Phelps breached the construction contract.
Despite its contracted-for “flow down,” when
Hensel Phelps sought to hold its subcontractors
responsible for defective workmanship, it was
left standing alone. The Court found that the
passage of time-barred enforcement of rights
against the subcontractors because “the
prime contract itself did not expressly waive
the statute of limitations by contracting for
an unlimited limitations period.”10 The case
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decision alarmed the industry: prime contractors were reminded they could take on perpetual
liability for public projects, and their “flow down”
provisions could be insufficient to pass on liability
to subcontractors after expiration of the standard
limitations period for private party actions. So,
at the industry’s urging, the General Assembly
investigated the industry’s concerns and ultimately
enacted §§ 2.2-4340.1 and 4340.2.
What’s the Law Now?
The General Assembly based the new limitations
periods for construction, architectural, and engineering contracts in part on a review it requested
in 2019. Specifically, the General Assembly directed the Department of General Services (“DGS”) to
(1) “conduct a review of current Virginia law and
best practices as it relates to the statute of limitations on state contracts for construction services”;
(2) involve industry stakeholders in this review;
and (3) report on its findings.11 To that end, DGS
conducted a survey; met with Commonwealth
agencies, architects/engineers, contractors, and
surety bond companies; and reported on the same
to the General Assembly.12 DGS reported that the
Commonwealth identified many latent defects
that did not become apparent until years after
completion. But generally, the DGS research and
industry data showed that most construction defects, even if latent, would become evident within
15 years of construction. This information guided
the General Assembly.
The two new statutes apply to actions by the
Commonwealth on “any construction contract”
(§ 2.2-4340.1) and “any architectural or engineering services contract” (§ 2.2-4340.2). The
substantive language following is the same: the
new limitations periods are 15-years “after the
completion of the contract” or 5-years after the
Commonwealth’s written notice of a defect. For
consistency purposes, the new statutes deem the
action for the breach to accrue at “the completion
of the contract,” which is (1) final payment or (2)
12 months after either a certificate of occupancy
or written final acceptance).13 Moreover, the statutes provide that “[t]he state public body shall not
unreasonably delay written notice to the contractor.” 14 This language gives state entities a reasonable amount of time after those in supervisory
capacities become aware of actionable issues to
investigate and provide notice under the statute.15
Although it relinquished a historical sovereign
privilege, the Commonwealth preserved some
of its protections and offered the industry certainty. These statutes represent the end of a long
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process and success of a partnership between the
Commonwealth and public construction industry
stakeholders. With the new statutes of limitations,
the Commonwealth subjects itself to a time-bar
for bringing a suit; retains a window of protection
to detect, report, and repair construction and
design defects; and delivers the industry clarity
about its possible exposure and liability. C
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Issues with Remote Depositions
and Hearings … and How to
Overcome Those Hurdles
by Alison Mullins and Shannon Peak

A

t the outset of the United States’ March 2020 lockdown
in response to COVID-19, early skepticism of utilizing
technology in lieu of in-person litigation and depositions
quickly gave way to widespread adoption of remote court
procedures to move cases along. This has advanced the
legal profession immensely in a matter of months. As a new
round of shutdowns begins in response to the resurgence in
coronavirus cases, lawyers are better prepared to deal with
depositions and hearings remotely as this manner of court
proceedings has become universal.
While remote depositions and hearings quickly became
the norm, the transition was not altogether a smooth one.
And still, lawyers are finding that there are many challenges, some familiar and some new, that come with the
processes of entirely remote litigation. The considerations
covered here highlight the value that remote depositions
and hearings can bring to a case, while also offering some
considerations and strategies to overcome the hurdles.
State of “Virtual” Law
Audio-visual and remote depositions have been codified in
Virginia law since 1983, beginning with the Virginia Uniform Audio-Visual Deposition Act.1 This Act is one of the
first laws which regulates the procedures for setting, conducting, and preserving audio-visual depositions. In 1984,
Virginia Supreme Court Rule 4:7A was adopted, expanding
the procedural regulations to include when videoconferencing and teleconferencing depositions are permitted, as well
as the procedures, uses, and filings for the same.2 In 2001,
these rules were updated to include conducting electronic
video or telephonic hearings.3 After more updates to technology, the laws were again revised to provide standards
for personal appearances generally via two-way electronic
video and audio.4 These rules, while somewhat basic,
provided the catalyst for the influx of rules and laws
surrounding virtual depositions, which have now been
expanded to hearings, to help fill the void created by the
COVID pandemic.
On March 15, 2020, as COVID began to explode,
bringing with it lock downs and avoidance of personal contact, the Supreme Court adopted a rule of court covering
testimony taken by audiovisual means in Circuit Court
civil cases.5 This rule laid the foundation for expansive
use of remote hearings and depositions. One day later, the
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Supreme Court issued a Declaration of Judicial Emergency
requiring attorneys to e-file pleadings, use telephonic or
video technology for all necessary hearings, trials, or other
matters, including arraignments.6
Since March, the Supreme Court extended and expounded upon its Order with the latest virtual specific language being included in the September 28, 2020, Eleventh
Order Extending Declaration of Judicial Emergency, stating
that “[a]ll courts should continue to conduct as much
business as possible by means other than in-person court
proceedings.”7 The Judicial Emergency Orders further give
broad discretion to chief district and circuit court judges
to implement additional local policies as needed.8 Therefore, always remember to consult any local rules for
remote court proceedings.

Advantages
Remote hearings and depositions offer some sweeping
advantages for attorneys. They are considerably more time
and cost effective. Because of this, attorneys are often able
to ask more questions or provide more content and stay
on direction without the distractions of time-consuming
travel, extraneous communications, or other in-person
distractions. With a computer at your fingertips, remote
depositions and hearings provide an attorney with the
ability to have more materials at the ready, and the deposition or hearing itself can be easily recorded without the
same cumbersome document pile or court reporter set up.
Additionally, because of their remote nature, these hearings
and depositions are more easily recorded in part because
locating a court reporter is a non-issue. Court reporters
are widely available, as they can transcribe the proceeding
remotely from anywhere without the cost and time expense
of traveling to the location of the hearing or deposition.
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Disadvantages
Remote hearings and depositions provide attorneys with numerous opportunities, but still come with their own challenges and
disadvantages. Often, attorneys rely on body language and the
nuances of in-person communication and conversation to assess
the witness' credibility or usefulness, or the judge’s leanings.
This can be difficult if not impossible in a remote set up. There
are often many faces on the screen, and knowing who to look
at and when, as well as noticing subtleties in body language
can be incredibly challenging. Also, technology mishaps or,
alternatively, having too many materials at hand, can make you
look disorganized or adversely affect your communication and
advocacy skills. From a higher view, the general security of client
and privileged electronic files should not be sacrificed because of
using technology.
Tricks of the Trade
To mitigate some of these issues, it is important to note that
if a witness, expert, client, or some other individual is using
firm equipment, it is essential to make sure that access to client
files or other sensitive information is restricted. Exhibits and
produced documents should be sent to the appropriate party
before-hand, making sure to maintain the document’s proper
orientation to lessen any confusion or misunderstanding when
presenting the documents. Participate in any court offered “test”
hearings. When conducting a remote hearing or deposition,
it is important to treat your office, or wherever your preferred
remote location is, as a courtroom. Things like poor or motion
censored lighting, background images and noise, failing to
silence cell phones or alarm systems, the height and angle of
the camera, and the quality of the microphone and speaker will
all contribute to how lawyers present themselves to judges or
witnesses. More importantly, these have a direct impact on a
lawyer’s ability to communicate and advocate for their client, so
having these items properly placed, properly working, and properly visible are important factors. A good way to combat this is
to label and close off all doors surrounding the designated room
or office, putting others on notice to keep noise and disruption
levels minimal (e.g., at our office we post signs around the office
that say “Court Hearing in Progress” as a reminder).
Some suggestions on ways to manage documents and the
logistics of the technology are to remember ease of use and keep
things simple, such as: adding a second screen for documents
rather than trying to fit too many documents and windows on
one screen, and/or creating a separate and appropriately named
folder for screen sharing files to prevent people outside your
firm seeing creative file names, such as “Docs to Bury”—which
has many different interpretations, none of which are good
for opposing counsel or the court to see. These simple acts of
preparation can help an attorney stay organized and focused on
the task at hand.
At the End of the Day…
COVID has pushed forward legislation and codification of
technological advancements and utilization of them to first
www.vsb.org

encourage and now require attorneys to update their practices
and adapt to the new normal. Attorneys are still finding new
challenges with remote court proceedings, and this is in no
way a conclusive list of things an attorney may experience in
remote litigation. However, planning for these considerations
and logistical strategies will help ease the transition into a
remote world that is here to stay. Pre-COVID, remote litigation
was an option available on the rare occasions when parties
could not appear in the same location. Remote litigation is no
longer an option, it is mandatory to comply with the rules of
court and may not be going away any time soon. Given the
benefits and continuing improvements in technology, it is
likely that remote hearings and depositions will be the standard for litigation practices long after the pandemic made
them necessary. C
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Uniwest and Virginia’s
Anti-Indemnification Statute:
The Trap for the Unwary Should Be Closed
by James P. Bobotek

W

hen preparing commercial contracts, parties strive
for certainty to prevent post-execution risk allocation
surprises. This is particularly true when drafting indemnification clauses in construction-related contracts. To prevent
downstream parties with little contracting leverage from
being asked to indemnify upstream parties for those upstream parties’ own negligence, the vast majority of states
have enacted “anti-indemnity” legislation limiting the
breadth of indemnification clauses in contracts touching
on construction projects.1 These statutes generally fall
into two camps: (i) 16 states permit a party (the “indemnitee”) to be indemnified for its own negligence as
long as it is not solely negligent;2 and (ii) 28 states do
not permit the indemnitee to be indemnified for its own
negligence under any circumstances, whether in whole
or in part.3 Six states and the District of Columbia allow
broad indemnity whereby an indemnitee can be required
to indemnify the indemnitor even if the indemnitor is
solely at fault.4
Virginia’s anti-indemnity statute states, in relevant part:
Any provision contained in any contract relating
to the construction, alteration, repair or maintenance of a building … by which the contractor
performing such work purports to indemnify
or hold harmless another party to the contract
against liability for damage … caused by or
resulting solely from the negligence of such other
party … is against public policy and is void and
unenforceable.5
Inclusion of the word “solely” in Section 11-4.1 leads
most readers to conclude that it was drafted to fall into the
first camp (bringing Virginia within those states barring
indemnification for an indemnitee’s negligence only when
the indemnitee is solely negligent). But therein lies the trap.
Presumably unintentionally, the drafters of Section 11-4.1’s
1991 amendment structured the operative language in a
manner similar to, but slightly different from, the anti-indemnity statutes that fall within the first camp. Almost all
statutes included in the first camp use identical causation
language, as follows: “caused by or resulting from the sole
negligence of the … indemnitee.”6 But Section 11-4.1’s operative language reads: “caused by or resulting solely from
the negligence of [the indemnitee].”7
To provide context, while Section 11-4.1’s language
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is slightly different from the other first camp’s statutes, it
is very different from the language of those falling in the
second camp (that do not permit indemnification for an
indemnitee’s own negligence under any circumstances).
The major difference is that none of the statutes falling
within the second camp include the limiting words “sole”
or “solely.”8 There is no need to include the word “sole” or
any variation thereof because these second camp statutes
are broader, precluding indemnification for an indemnitee’s negligence whether the indemnitee is solely or only
partially negligent.9
Without this context, Section 11-4.1’s placement of
“solely” after “resulting” permits a reader to more easily
interpret the clause in at least two manners: (i) that “solely”
modifies the entire phrase “caused by or resulting”; or (ii)
that “caused by or resulting solely from” is disjunctive,
meaning that there are really two disconnected phrases,
“caused by” and “resulting solely from.” These alternate
interpretations make a significant difference. Analysis under the first example results in the clause falling within the
first camp; a limitation on indemnity for the indemnitee’s
negligence only when the indemnitee is solely negligent. To
the contrary, scrutiny under the second example leads to a
broader bar; the indemnitee cannot be indemnified for its
own negligence, whether sole or partial.
The Supreme Court of Virginia interpreted Section
11-4.1 in Uniwest Construction, Inc. v. Amtech Elevator Services, Inc.10 Uniwest, the prime contractor, engaged Amtech
as a subcontractor to perform elevator work.11 One Amtech
employee was injured, and another died as a result of a
scaffolding collapse.12
Various lawsuits arose involving indemnification and
insurance, all of which made their way to the Court in a
consolidated appeal.13 Without discussion, or reference
to any legislative intent, and without comparing Section
11-4.1’s language with other states’ anti-indemnity clauses to gain context, the Court concluded that the phrases
“caused by” and “resulting solely from” in the statute are
disjunctive, meaning that they must be treated as separate
clauses.14 From this, the Court found that the statute precludes indemnification for two types of damages: (i) those
that are “caused by”; or (ii) those that “result[ing] solely
from” an indemnitee’s negligence.15 In other words, under
Section 11-4.1 an indemnitee can never be indemnified for
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its own negligence whether it is solely negligent or only partially negligent.
The Court held that the indemnification provision at issue “clearly reaches
beyond the negligence of other parties and indemnifies [the indemnitee].
Therefore, it violates Code 11-4.1 and is void.”16
Many practitioners, fifty-state compendia, and even some treatises,
review Section 11-4.1 and, finding the language so similar to those other
jurisdictions that permit an indemnitee to be indemnified for its own negligence as long as it is not solely negligent, conclude that Virginia falls within
that camp. Indeed, an internet search for anti-indemnity statutes results in
myriad compendia and articles interpreting Section 11-4.1 and Virginia’s law
on construction-related contractual indemnification clauses as permitting an
indemnitee’s indemnification for its partial negligence, and precluding such
indemnification only when the indemnitee is solely negligent. Thus, the trap
is sprung.
The result in some cases has been a finding that flies in the face of the
contract certainty for which parties yearn — that the indemnification clause
the parties agreed to, permitting a party to be indemnified for its own partial
negligence, is in fact void ab initio and cannot be reformed.17 Other jurisdictions with statutory language similar to Section 11-4.1 do not preclude
indemnification for an indemnitee’s concurrent or partial negligence, instead
limiting the statutory prohibition to damages arising out of an indemnitee’s
sole negligence.18 Yet after Uniwest, despite the similarity in language to these
other statutes where indemnification is prohibited only for an indemnitee’s
sole negligence, Section 11-4.1 is interpreted in a more expansive fashion,
also precluding indemnification for the indemnitee’s partial negligence.
It is high time for the General Assembly to correct the uncertainty
created by the statute’s ambiguous language. If Section 11-4.1’s intent is
to preclude an indemnitee’s indemnification only when it is solely negligent,
as many states do, then it should modify Section 11-4.1 to read “caused by or
resulting from the sole negligence of such other party.” Alternatively, if the
intent is really as the Court found in Uniwest, then the General Assembly
should remove Section 11-4.1’s current ambiguity by modifying it to read
“caused partially or solely by, or resulting partially or solely from, or arising
partially or solely out of the negligence of such party.” Further, given some of
Uniwest’s progeny, the revised legislation should clarify that savings clauses
inserted in indemnification clauses, such as the commonplace “to the fullest
extent permitted by law,” will permit reformation of a non-conforming
clause rather than a finding that it is void ab initio. At the end of the day,
contractual certainty is best for all. C
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preparation, review and negotiation of development, design, construction,
design-build, and related agreements. Bobotek also counsels clients in
analyzing insurance coverage claims, formulating risk management
strategies, and developing contractual insurance requirements. He has
secured many favorable outcomes for commercial policyholders on
CGL, builder’s risk, commercial property, business interruption, cyber,
professional liability, D&O, pollution, fidelity, and other claims.
www.vsb.org

Endnotes
1 S ee, e.g., Travelers Indem. Co. v. Lessard Design, Inc., 321 F.
Supp. 3d 631, 635 (E.D. Va. 2018).
2 These states are Alaska, Arizona (private contacts only),
Arkansas, California, Georgia, Hawaii, Idaho, Indiana,
Maryland, Massachusetts, Michigan, New Jersey, South
Carolina, South Dakota, Tennessee, and West Virginia.
3 These states are California, Colorado, Connecticut,
Delaware, Florida (public contracts only), Illinois, Iowa,
Kansas, Kentucky, Louisiana (protects prime contractors
on public works projects only), Minnesota, Mississippi,
Missouri, Montana, New Hampshire, New York, North
Carolina, Ohio, Oklahoma, Oregon, Rhode Island, Texas,
Utah, Virginia, and Wisconsin.
4 These states are Alabama, Maine, Nevada, North Dakota,
Pennsylvania, and Vermont. They do so either by statute
or case law, and some of them require that such indemnity is allowed only if it is “clear and unequivocal.”
5 Va. Code Ann. § 11-4.1 (Cum. Supp. 1991).
6 S ee, e.g., N.J. Stat. Ann. § 2A:40A-1 (“caused by or resulting from the sole negligence of the promisee …”); Md.
Cts. & Jud. Proc. § 5-401 (“caused by or resulting from
the sole negligence of the promisee …”); W. Va. Code
§55-8-14 (“caused by or resulting from the sole negligence
of the indemnitee …”; S.C. Code § 32-2-10 (“caused by or
resulting from the sole negligence of the promisee …”).
7 Va. Code Ann. § 11-4.1.
8 S ee, e.g., Del. Code Ann. title 6, § 2704 (caused partially
or solely by, or resulting partially or solely from, or arising
partially or solely out of the negligence of such promisee or indemnitee …”); N.Y. Gen. Oblig. Law § 5-322.1
(“caused by or resulting from the negligence of the promisee … whether such negligence be in whole or in part
….”); Conn. Gen. Stat. § 52-572k (“caused by or resulting
from the negligence of such promisee …”); N.C. Gen. Stat.
§ 22B-1 (“proximately caused by or resulting from the
negligence, in whole or in part, of the promise …”).
9 Id.
10 280 Va. 428, 699 S.E.2d 233 (Va. 2010), opinion withdrawn
in part on reh’g on other grounds, 281 Va. 509, 714 S.E. 2d
560 (2011).
11 Id., 699 S.E.2d at 225.
12 Id. at 226-27.
13 Id. at 229.
14 Id.
15 Id.
16 I d.; see also Hensel Phelps Constr. Co. v. Thompson
Masonry Contr., Inc., 292 Va. 695, 704, 791 S.E. 2d 734,
738-39 (2016) (confirming Uniwest’s holding that an
indemnification provision indemnifying an indemnitee
for its own negligence was void for violating the public
policy expressed in Section 11-4.1).
17See, e.g., Morris v. DSA Roanoke LLC, 102 Va. Cir. 204 (Va.
Cir. Ct. City of Roanoke 2019); Supchak v. Fuller Constr.
Corp, 86 Va. Cir. 517 (Va. Cir. Ct. City of Chesapeake
2013); Allstate Ins. Co. v. Structures Design/Build, LLC, No.
7:15-CV-00354, 2016 U.S. Dist. LEXIS 34349 (W.D. Va.
Mar. 17, 2016); but see Wasa Props, L.L.C. v. Chesapeake
Bay Contrs., Inc., 103 Va. Cir. 423 (Va. Cir. Ct. City of
Chesapeake 2019) (contract included a broad indemnity
provision, but because it did not expressly permit the
owner to be indemnified for its own negligence, the Court
held the provision did not violate Uniwest.).
18 S ee, e.g., Md. Cts. & Jud. Proc. § 5-401 (precluding indemnification only for an indemnitee’s sole negligence when
the statute states “caused by or resulting from the sole
negligence of the promisee or indemnitee.”); W. Va. Code
§55-8-14 (“caused by or resulting from the sole negligence
of the indemnitee …”; S.C. Code § 32-2-10 (“caused by or
resulting from the sole negligence of the promisee …”).
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Feature
TitleConstruction Causing Personal
Defective
Injuries: The Supreme Court of Virginia
By Name Name

Declines to Adopt the “Modern View”
by David Hilton Wise and John Joseph Drudi

I

n many jurisdictions, defective original
construction of a home or residence
which causes personal injuries is actionable
in tort by claimants who sustain resultant
personal injury, provided the injuries from
the defective work are “foreseeable”—this
approach is called the “modern view.”1
However, the Supreme Court of Virginia
recently declined to adopt this modern view
in Tingler v. Graystone Homes, Inc.,
834 S.E.2d 244 (Va. 2019).
In Tingler, the Court considered the
viability of claims brought by a family
who sustained personal injuries and
personal property damage caused when the
weatherproofing on the home they purchased
from the contractor leaked, resulting in mold
growth inside the home. The Court held
that the negligence claims pertaining to the
builder’s alleged failures during the originalconstruction phase sounded in contract, not
tort, precluding personal-injury tort claims.2

The Court held that the negligence claims
pertaining to the builder’s alleged failures during
the original-construction phase sounded in contract,
not tort, precluding personal-injury tort claims.
Quoting Glisson v. Loxley,3 the Tingler
Court defined “tort” as “any civil wrong or
injury; a wrongful act (not involving breach
of contract) for which an action will lie,”
or “the violation of some duty owing to
the plaintiff imposed by the general law or
otherwise” which “is a harm independent of
the contract.”4 The Court further reasoned
that, to determine whether a cause of
action sounds in tort, contract, or both, the
“source of duty” must be determined.5 To
determine the “source of duty,” the Court
first distinguished between nonfeasance
34

as opposed to misfeasance or malfeasance.
Under that prism, the source of duty
implicated by original construction defects
which result in post-delivery injuries is
contractual.6 This approach is consistent with
the “economic loss” rule, as developed in
Virginia, which bars recovery for negligence
when the damages sought are strictly
economic damages arising from a contract to
avoid turning a breach of contract into a tort.7
Several notable published Virginia circuit
court opinions previously had found that
the common law duty to use reasonable care
is breached by a contractor when its work
creates an unreasonably dangerous condition
that threatens or causes personal injury
associated with water leaks, mold, and toxic
injury, including: (1) Gonella v. Lumbermens
Mut. Cas. Co., 64 Va. Cir. 229, 235 (Fairfax
2004) (a roofing contractor improperly
performed its work that led to water leaks
and mold growth inside the home, causing
personal injuries—the court held that the
contractor had a duty independent of the
contract to use reasonable care in performing
the work without creating an unreasonably
dangerous condition; (2) Meng v. The Drees
Company, 77 Va. Cir. 442, 443 (Loudoun
2009) (upholding a jury verdict of negligence
by a home builder for shoddy construction
causing mold-related personal injuries; and
(3) In re Chinese Drywall Cases, 80 Va. Cir.
69 (Norfolk 2010) (plaintiffs’ claims against
builders and developers for creation of unsafe
conditions in their homes are breaches of
common law duties and not dependent on
the terms of a contract). This case law is of
little vitality after Tingler, at least to the extent
claims are asserted against contractors for
negligence which are based solely on
original construction.
Tingler still allows recovery for personal
injuries based on post-delivery conduct,
and in other contexts
The Tingler decision does not eliminate all
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liability associated with construction—even original
construction. Even after Tingler, Virginia law still imposes
liability for other construction-related activities:
• Negligent acts of misfeasance during construction
process: Under traditional principles, “negligent acts
of misfeasance during the construction process that
cause reasonably foreseeable personal injuries could
implicate tort liability irrespective of a contractual
duty to prudently avoid injuring others during the
performance of the contract”.8 The Tingler Court
offered several pertinent examples: “A home builder,
for example, could be sued in tort if he negligently
dropped a beam on a bystander or if he negligently
left an inconspicuous hole in an unfinished floor into
which a visitor fell.”9
• Other torts involving an inherently harmful
or dangerous condition causing injuries after
delivery to new home-owner: Tingler noted that
“a different liability paradigm governed after the
delivery and acceptance of a new construction”
wherein injuries “to person or to property of one
not a party to the contract” that occurred “after the
independent contractor ha[d] completed the work
and turned it over to the owner ..., and the same
ha[d] been accepted by him” would be recoverable
in tort if “peculiar circumstances” showed that the
builder's negligent acts had created an “inherently or
imminently dangerous” condition.10
• Other torts committed by contractor which are
independent of the contract: Tortious conduct
which occurred after the home was purchased and is
based on tortious activities which are not premised or
based on the terms of the purchase contract.11
• Personal injury tort claims arising out of postdelivery negligent repair: Are actionable “to the
extent that the complaints allege that the failed
repairs made the original condition worse and, by
doing so, caused new personal injuries or aggravated
preexisting injuries.”12

Adoption of the “modern view” would require
legislative action
The Tingler Court recognized the existence of the modern
view, which imposes liability if the sustained injuries in
tort are the foreseeable result of the defective work — but
rejected its application in Virginia. The Court indicated
that adoption of the modern rule would require activity
by the Virginia General Assembly:
While the General Assembly has modified the
common law on several related issues, in doing
so, it has not created tort duties for acts of
nonfeasance, and we thus decline to judicially
adopt the “modern rule” that applies tort-liability
principles “paralleled [after] the development of
products liability law” to the construction of new
homes…14
For the immediate future, therefore, any expansion of
liability for torts arising out of original construction of
a new home—and/or adoption of the “modern view”—
would require legislative action. C
Modern View continued on page 53

David Hilton Wise, managing partner at Wise Law
Firm, PLC, specializes in construction, toxic tort, and
personal injury and is admitted in Virginia, California,
Nevada, D.C., and Maryland in all state and federal
courts. He is a member of the American Bar Association
Forum Committee on Construction Industry and
Litigation Section, the Virginia State Bar Construction
Law and Public Contracts Section, and the Virginia
Trial Lawyers Association. Wise earned a B.S. in Civil
Engineering from the University of Nevada-Reno in
1985 and a J.D. from the University of San Diego Law
School in 1989. Contact: dwise@wiselaw.pro

• Personal property damage caused or exacerbated
by post-construction negligent repairs: Are
actionable similar to personal injuries:
[D]amage to personal property caused
by Graystone’s misfeasance during postconstruction repairs can be recovered in tort.
Such damage could consist of new damage
caused entirely by the negligent repairs or
any worsening of preexisting damage (if the
evidence can competently prove the degree
of aggravation). In this respect, the liability
paradigm closely parallels the treatment of
personal injuries caused by
post-construction repairs.13
www.vsb.org

John Joseph Drudi, of counsel at Wise Law Firm, PLC,
specializes in construction, risk management, and
insurance and is admitted in Virginia, California, D.C.,
and Maryland in all state and federal courts. Drudi
earned a B.A. from the University of Massachusetts at
Amherst (Cum Laude, Phi Beta Kappa) and a J.D. from
the University of San Diego Law School (Cum Laude)
in 1989, where he was member of the San Diego Law
Review. Other designations: CPCU, ARM, ARM-E,
ARM-P, ARC, AIAF. Contact: jdrudi@wiselaw.pro
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Thank you,

to the lawyers across the
Commonwealth who joined the
Virginia Lawyer Referral Service
in 2020 in supporting its mission
of assisting the public in finding
an attorney; and by remaining
active after July 1 to financially
support the service in it efforts
of self-sustainment.

Paul Joseph Abraham
Howard Barry Ackerman
Christina Janel Aguirre
Jacob Alzamora
Timothy Vitow Anderson
Trevor Daniel Anderson
Jeremiah Asias Asercion
Paul Robert Asercion
Edward William Bailey
Brooke Stephenson Barden
Charles Butler Barrett
Peter Bernard Baruch
Louis Aloyious Bernard
Howard Wayne Bibee
Gregory Boyce Blanchard
Irving M. Blank
Diego Lopez Bloch
Richard Hamilton Boatwright
Randall John Borden
Maryam Borjian
Neill Collins Bradley
William Paul Bray

Laura Ashley Brooks
Richard Lee Buyrn
Lisa Marie Campo
Brittany Stansberry Carper
Nathan Alford Chapman
Shirley Chim
Clifford Clapp
Sarah Catherine Collins
Anthony Roelof Coppola
Manuel Antonio Cordovez
Frank Neil Cowan, Jr.
Warren Eugene Cox
Dwight Everette Crawley
Matthew Aulin Crist
Scott Gregory Crowley
Julie Amarie Currin
Charles H. Cuthbert, Jr.
Richard McIlwaine Cuthbert
Carolyn Elizabeth Dahlberg
Christopher Michael Day
Ashley Charles Dean
Oren Nissim Dearson

Brian Wayne Decker
Christopher John DeSimone
James Arthur DeVita
David Darden Dickerson, Jr.
Stan Michael Doerrer
Scott Allan Dondershine
Scott Howard Donovan
Christopher Michael Dove
Gregory Scott Duncan
Richard Franklin Dzubin
Lenden Alan Eakin
Mark Lawrence Earley
Mark Lawrence Earley, Jr.
David Eddy
Eugene Millan Elliott, Jr.
Aaron Lee-Ming Enatsky
Raphael Ellis Ferris
John Richard Fletcher
William S. Francis, Jr.
Gary Burningham Fuller
Stacey Dawn Torigiani Garcia
Frederick John Getty
George W. R. Glass
Robert Clemm Goad, III
Michael Lawrence Goodman
Bradford Elliott Goodwin
Tashina May Gorgone
William Scott Greco
Peter David Greenspun
Robert Raymond Gregory
James Douglas Griffin
Angela Marie Haen
Barbara Timmeney Hanna
Gregory Owen Harbison
Matthew Daniel Hardin
Richard Dean Harris, Jr.
Christopher Todd Hedrick
Joseph Bailey Herbert
Billy Ring Hicks
David Alan Hirsch
Anthony Ho
Sebastian Alexander Hoeges
Andrew Paul Hoffman

Raymond Lee Hogge, Jr.
Harold Thurman Hughlett
Palmer Eric Hurst
Peter Anthony Jabaly
Justin Michael Jacks
Christopher Porter James
Kevin Scott Jaros
Gregory Minor Johnson
Gene Raye Jones
Jared Allen Kartchner
Andrew Scott Kasmer
Sean Patrick Kavanagh
Asher Jeonggyun Keam
Matthew Stephen Kensky
Elias Michael Kerby, III
Nancy Myung-Jin Kim
Nosuk Pak Kim
Shannon Leigh Kroeger
Dominic Paul Lascara
Phillip Emmanuel Lecky
Michael Christopher Litman
Karen Marie Lado Loftin
Kenneth Matthew Long
Claudia Mabel Lopez-Knapp
Brian Timothy Mack
Keith Brian Marcus
John David Mayoras
Michael Allen Mays
Dirk Harris McClanahan
Matthew Scott McConnell
Ronald Clark McCormack
Amy Estes McCullough
Sarah Ludlow McCurry
Mark Bruce Michelsen
Abigail Ann Miller
Zachary Charles Miller
Douglas Edward Milman
Wayne Barry Montgomery
Walter Ware Morrison
Cary Powell Moseley
Melissa Nicole Moser
Faisal Shawn Mughal
Charisse Monae Mullen

Jay Barry Myerson
Scott Jeffrey Newton
Anthony Mark Nicewicz
Edward Kelley Nickel
Matthew James O’Herron
Timothy Melvin Olmstead
Frederic Neal Ornitz
J. A. Terry Osborne
Ronald Allen Page, Jr.
Louis George Paulson
Olga Valeryevna Pazilova
Benjamin Dean Pelton
William L. Perkins, III
Robert Edward Perrone
Alyssa Dawn Phillips
Richard Earl Phillips
Todd Allen Pilot
Gregory Allen Porter
Robert Franklin Powers
Todd Joseph Preti
Helen Margaret Primo
Reginald Andre Ratliff
Christopher Russell Rau
David Milford Reed

Nancy Marie Reed
Vanessa Crockett Reed
Scott Elwood Reid
Jane Maria Reynolds
Lonnie Charles Rich
Barrett Rives Richardson, Jr.
Andrew Thomas Richmond
Jeffrey Floyd Riddle
Brien Anthony Roche
Jeffrey Scott Romanick
Raul Jose Romero, III
Edward Scott Rosenthal
Paul Steven Roskin
Charles Emory Rothermel
Bruce Harold Russell, II
Lily Annice Saffer
William Connor Sandel, III
Paul Todd Sartwell
Kaytren Ann Saunders
Frederick Michael Schick
Sam David Scholar
Matthew Thomas Schottmiller
Catherine Elizabeth Sears
James Peter Seidl

Barbara Anna Selje
Albert Charles Selkin
Jason Glenn Shoemaker
James Edward Short
Nicholas Foris Simopoulos
Satnam Singh
Ronald Dean Slaven, Jr.
Benjamin Melford Smith, III
John Randolph Smith
Sefton Keller Smyth
Louis David Snesil
Elden Ray Sodowsky
Nicholas Jon Solan
Eric Roland Spencer
Charles Paul Stanley, III
Joseph John Steffen, Jr.
Steven David Stone
Bryan Kimball Streeter
Rodrick Karl Sutherland
Stephen Christopher Swift
Seymour M. Teach
John Christian Tennant
John Austin Terry
Roy Tesler

Diana Margeaux Thomas
James Amery Thurman
Richard Scott Toikka
Michael Thomas Trent
Cheryl Sue Tuck
Benjamin Scott Tyree
Sean E. Underwood
Kathryn Louise Van Hooser
Jill Lori Velt
Shane Nathaniel Waller
Brandon Clay Waltrip
Paul Snyder Ward
Steven Kent Webb
Matthew James Weinberg
Edward Laurence Weiner
Brad Daren Weiss
Michael Owen Wells
Joseph Elmer Whitby, Jr.
Steven Blythe Wiley
Andrew Michael Williamson
Marshall Allen Winslow, Jr.
Rami Nassib Zahr
Wilhelm Alfons Zeitler

JOIN THE VIRGINIA LAWYER REFERRAL SERVICE
For a fee, which is collected by the Virginia Lawyer Referral
Service (VLRS) at time of referring, a referred caller is entitled
to up to one half-hour consultation with a VLRS lawyer that is a
VSB member in good standing.
If you are a VSB member in good standing and want to serve as a
consulting lawyer for the VLRS, contact (804) 775-0591 for more
details. A $95 annual fee is required for a year of membership.

www.vlrs.net

Noteworthy > VSB NEWS

Highlights of the February 27 VSB Council Meeting
At its February 27, 2021, virtual
meeting, the Virginia State Bar Council
heard the following significant reports
and took the following actions:
Amendments to the Clients’
Protection Fund Assessment
The Council approved, with 57 yea and
2 nay votes, proposed revisions to Part
6, Section IV, Paragraph 16, of the Rules
of the Supreme Court of Virginia to
reduce the required CPF fee from $10
to $5 for each active member of the Bar.
The proposed changes will be presented
to the Supreme Court of Virginia for
approval.
Amendments to Delinquency Fees
The Council approved, with 58 yea votes
and 3 nay votes, to reduce delinquency
fees from $50 to $25 relating to the
member compliance requirements
governed by Part 6, Section IV,
Paragraph 19. The proposed changes
will be presented to the Supreme Court
of Virginia for approval.

Budget
The Council approved, by unanimous
vote, a $14.8 million proposed
budget for the FY2022, with a caveat
that adjustments will be made to
accommodate a proposed 5 percent pay
raise with benefits for state employees
currently under consideration by the
Virginia General Assembly. The budget
will be presented to the Supreme Court
of Virginia for approval.
Bylaws and Paragraph 4 Amendments
Regarding
President-elect Elections
The Council approved, by unanimous
vote, to conform Paragraph 4 of
the Rules of Court and the Bylaws
governing the VSB to modern voting
practices. The proposed changes will
be presented to the Supreme Court of
Virginia for approval.
Amendments to Paragraph 13
Regarding Bar Proceedings
The Council approved, with 61 yea
votes, 0 nay votes, and one abstention,
revisions to Part 6, Section IV,

Paragraph 13, to promote greater
fairness, efficiency, consistency, and
transparency in Bar proceedings,
after Council unanimously approved
amending Paragraphs 13-16.DD. and
13-18.R. to substitute the word “motion”
for “case,” in the sentence: “If no relief
is granted, the Board shall enter its
order disposing of the casemotion.” The
proposed changes will be presented
to the Supreme Court of Virginia for
approval.
Amendments to Completion Period
for Mandatory Professionalism Course
The Council approved, with 61 yea votes
and 1 nay vote, amending Part 6, Section
IV, Paragraph 13.1, to extend the period
for completion of the Professionalism
Course. The proposed changes will
be presented to the Supreme Court of
Virginia for approval.
Proposed LEO 1878
The Council approved, with 58 yea
votes, 0 nay votes, and one abstention,
LEO 1878 regarding a successor lawyer’s
duties in a contingent fee matter.

Paul F. Nichols Receives Family Law Section’s 2021
Lifetime Achievement Award
The Virginia State Bar Family Law
Section has awarded its highest honor,
the Betty A. Thompson Lifetime
Achievement Award, to Paul F. Nichols
of Nichols Zauzig, P.C., with offices in
Woodbridge, Manassas, and Stafford.
The award recognizes a lawyer who
has made a substantial contribution
to the practice and administration of
family law in the Commonwealth of
Virginia and is given at the discretion of
the VSB Family Law Section Board of
Governors. The award will be presented
at the 2022 Advanced Family Law
Seminar, at the Jefferson Hotel.
Nichols practiced law with Robert
Dech, Fred Welther, and Tom Mains for
several years in the areas of personal
injury and family law before he
cofounded Nichols Zauzig with Charles
Zauzig in 1989. Betty Sandler, the 2015
recipient of this award, was a long-time
38
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partner of Nichols.
Nichols Zauzig handles criminal
defense, family law, and personal injury
work, although Nichols concentrates
in family law. A fellow of the American
Academy of Matrimonial Lawyers,
Nichols has extensive litigation
experience and helped create the family
law section of the Virginia Trial Lawyers
Association in the 1980s. He has been
on the board of governors of the Family
Law section of the Virginia State Bar
and is a frequent lecturer and author
on family topics. Nichols has been a
Commissioner in Chancery for the
Circuit Court of Prince William County
since 1985. He served in the Virginia
General Assembly House of Delegates
from 2008-2010, where he drafted and
helped gain passage of several family
laws in the Commonwealth.
In nominating Nichols, Carl J.

Witmeyer
II of The
Witmeyer
Law Firm
in Ashland
wrote: “No
one that I
know and
have met
in my 44
years as a
practitioner
in Virginia
has
exercised more efforts to improve the
quality of justice in Virginia.”
To bring the arc of his family
law practice full circle, Nichols was
mentored early in his career by Betty
A. Thompson, for whom the award
is named, and considered her a close
friend.
www.vsb.org

VSB NEWS <

Noteworthy

In Memoriam
Sheri Robyn Abrams
Oakton
February 1967 – February 2021

Michael Joseph Herbert
Columbus, OH
August 1952 – December 2020

Barbara Ann Rowan
Alexandria
September 1938 – October 2020

John William Anderson
Richmond
November 1950 – February 2021

Grover C. Jennings
Marion
April 1939 – June 2020

M. Pierce Rucker II
Glen Allen
June 1949 – February 2021

Sanjay Narain Beri
Reston
March 1978 – January 2021

Dwight F. Jones
Mitchellville, MD
October 1949 – December 2020

Joseph C. Russo Jr
Arlington
January 1928 – April 2020

Paul Joseph Bohnet
Virginia Beach
June 1966 – February 2021

Joseph Francis Mauk
Raleigh, NC
April 1965 – September 2020

Albert Robert Turnbull
Esmont
February 1937 – January 2021

Roy Stanley Bredder
Lottsburg
May 1943 – February 2021

William G. McMurtrie
Boynton Beach, FL
January 1938 – October 2020

Harvey Allen Silverman
Reston
July 1946 – January 2021

Melody Lynn Cockrell
Kansas City, MO
October 1961 – August 2011

James Lewis Meador
WinnetkaIl, IL
June 1946 – December 2020

Leonard Edward Starr II
Sandston
September 1944 – January 2021

Thomas Alphonsos Coughlin III
Alexandria
December 1945 – January 2021

Scott Lindsey Messmore
Deland, FL
June 1947 – May 2020

Albert Robert Turnbull
Esmont
February 1937 – January 2021

Paul Anthony Daniels
Greensburg
April 1964 – December 2020

Leroy Moran
Roanoke
November 1923 – July 2018

Marvin Howard Wagner
Fredricksburg
September 1929 – May 2020

Peter Michael Dolan Jr.
Prince William
July 1968 – January 2021

John Vincent Murray
Richmond
May 1939 – February 2021

Kathleen Golden Dussault
Richmond
October 1959 – January 2021

William Lee Peters
Alexandria
December 1947 – December 2020

Victoria Emeline Farmer
Richmond
April 1952 – January 2021

Mary Delaney Raspet
Kernersville, NC
January 1951 – October 2019

Donald William Farrell
Vienna
May 1930 – February 2020

Neal Orion Reid
Glen Allen
October 1967 – January 2021

VSB member and has passed away,

Robert M. Goolrick
Springfield
March 1934 – April 2020

F. D. Robertson
Grundy
September 1934 – January 2021

and include them in In Memoriam.

www.vsb.org

In Memoriam
If you have a family member,
colleague, or friend who was a

please email membership@vsb.org
so that we may update their records
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VIRGINIA STATE BAR | JUNE 14-18 2021 | HYBRID EVENT

Virtual Events
June 14-15 | Virtual CLEs and Attorney General Debate

In Person Events held in Virginia Beach
June 17-18 | Executive Committee Meeting, Award Reception*,
and Council Meeting *invitation only

Don’t miss the
• Attorney General Debate
 osted by the Young Lawyers Conference, this will
H
be the first debate between the Attorney General
candidates on the November ballot.

Also,
• See the Section and Conference
New Board Members
• Celebrate the 2021 Section and
Conference Award Winners

40
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$95

3

hours On-Demand Credit
(available following the meeting)

9

hours Live CLE

THE
TOPICS
INCLUDE

(including 2 hours ethics credit)

General Sessions:
• 100 Years After Passage of the 19th Amendment Granting Women’s Suffrage:
How Far Have We Come and How Far Do We Still Have to Go?
• Convicting the Innocent
• Ethics in the New Normal of Lawyering
• The Ethics of Law Firm Cybersecurity in a Work-From-Home World
• You Say Cannabis, I Say Marijuana, Where Do We Start? A Lawyer’s 101 Introduction to
Legal Possession and Sale
• Mentoring During and After the COVID Era: How to Set Up a Program and Make it Work

Practice Specific Sessions:
• Death and Divorce: Avoiding Landmines and Adding Value at the Intersection of Family
Law and Estate Planning
• Mandatory Monthly Trust Accounting – Balance is Key
• Mastering Your First (or Next) Evidentiary Hearing in the Digital Age
• Artificial Intelligence in Healthcare: Fact, Fiction and Opportunity
• Military Retirement – The Legal Ins and Outs of Retirement from the Armed Services
• Swimming with the Sharks: Litigating a Construction Case to a Jury

www.vsb.org
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April 26, 2021

8:30 a.m. – 5:15 p.m.

This years' virtual VSB Techshow will include a possible 7 hours live CLE, with
3 hours of Ethics (depending on session choices) for day-of attendance, plus
registrants will receive links to recordings after the program where you can
get on demand CLE credit for sessions not already reported!
Ethics: Ethical Misadventures in Challenging Times
Ethics: Cybersecurity Ethics for Law Firms: A Brand-New Landscape
Ethics: The Intersection of Ethics and AI in the Practice of Law
Case Management Systems and Client Portals: It’s a Whole New World
Law Practice Tech Tools You Didn’t Know You Needed Until 2020
The Future of Law Post-Pandemic: A Roller Coaster Evolution
Critical Technology in the Pandemic and Post-Pandemic Practice of Law
Zoom, Teams and Webex for Lawyers and Using Them Securely
Innovative Marketing in a Work-From-Home World (not CLE)
Lawyer Wellness at an All Time Low: Finding the Path Forward to Wellness
New Evidence in Town: Audio and Video, Including from Video
Conferences
• The Electronic Lawyer: What Tools Are Most Effective and Budget Friendly?
• 60 Legal Tech Tips in 60 Minutes
•
•
•
•
•
•
•
•
•
•
•

Only $50.00 to attend!
Please register at: http://bit.ly/2021Techshow
#VSBTECHSHOW
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Access to Legal Services

Where There is a Worker There is a Taxpayer:
Virginia Lawyers Can Help
by David M. Sams

Have you ever wondered where
people with tax problems go when
they cannot afford a lawyer’s
services?
Do they have other options? How will
they get their problem solved? For
low-income taxpayers in Virginia, the
Community Tax Law Project (CTLP)
has been answering this question for
almost 30 years. Volunteer lawyers (who
do not need to be tax lawyers!) have
been a key part of our success.
CTLP provides a valuable service
when a taxpayer does not have enough
money to pay legal fees and their tax
debt. By removing legal fees, CTLP
provides the access to justice taxpayers
deserve. This access to justice was the
mission when CTLP was created, and
it remains the goal today. This simple,
powerful goal has allowed thousands of
Virginians to get the legal tax help they
so desperately need. Though CTLP has
no plans to stop its work, we need the
help of Virginia lawyers in helping more
Virginians with tax problems.
While CTLP works hard to reach
as many taxpayers as possible through
community partners, the IRS, and the
United States Tax Court, we know there
are more people in need of our services.
These persons may be in geographic
areas or within cultural populations
you already serve in your practice or
community service, and we would
like your help to connect with these
taxpayers. More rural areas such as the
western part of the Commonwealth are
especially difficult for our attorneys and
staff to reach. As the title of this article
states, where there is a worker there is
a taxpayer, and that person may have a
tax problem. With the help of the legal
community, we know that together we
can reach many more taxpayers in need.
www.vsb.org

CTLP can assist with most tax issues
that affect an individual’s personal
income tax. However, a large percentage
of the work CTLP conducts surrounds
the audit of family-related credits, such
as the Earned Income Tax Credit and
the Child Tax Credit. With these cases,
CTLP works with the families to explain
IRS processes and what evidence will be
needed to prove their case. CTLP will
work these cases through administrative
avenues and through the courts if necessary. However, these types of case are
not the only type CTLP experiences.
During the pandemic, CTLP has
been fielding many questions related to
the federal Economic Impact Payment
(EIP) program. As a result of the logistics of implementing the EIP program,
many taxpayers either failed to receive
their payment or had to take additional
steps to receive their money. One group
of taxpayers who particularly struggled
with the EIP program were victims of
domestic violence. As the IRS was relying on the last known address and bank
account information to send the EIP, a
sizable number of the victims’ stimulus
payments were being directed to the
abuser, rather than the victim. CTLP
immediately began to address this issue
by representing the victims who had not
received their EIP and educating community partners who assist victims of
domestic violence. The results have been
slow, but CTLP is continuing to assist as
many people in this position as possible.
Victims of domestic violence are
only one example of the groups of
taxpayers that CTLP assists. Throughout
CTLP’s history, we have always adapted
to find new avenues to reach underserved populations. CTLP continues
to work with veterans, small business
owners, retirees, and a host of other
subsets of the taxpaying public. In recent years, CTLP has assisted a growing

number of taxpayers working within the
“gig economy,” such as those who work
with Uber and Lyft, in claiming all their
allowable expenses. Volunteer lawyers at
CTLP can always find a unique case that
fits their interests.
CTLP has an amazing history, much
of which can be attributable to great
leadership, dedicated staff, and a vast
group of very talented volunteers. These
people were willing to dedicate thousands of hours to our simple yet powerful mission. With their continued help,
and the future help of lawyers like some
of you reading this article, CTLP can
continue to provide access to tax justice
for those Virginians in the
most need. q

Learn more about CTLP
at www.ctlp.org, and if you
feel that you would like to
make a difference in the life
of a fellow taxpayer, please
email info@ctlp.org.

David M. Sams is the Executive Director
of the Community Tax Law Project.
He earned both his JD and his LLM in
Taxation from the University of Florida
Levin College of Law. He may be reached
at dsams@ctlp.org.
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Law Libraries

COVID-19 Implications for Construction Law:
A Force (Majeure) to be Reckoned With
by Marie Summerlin Hamm

To say that much has changed in the last
year in the construction industry and
beyond would be to understate the surreal. For construction law practitioners,
almost overnight a complex but well-established set of risks, exposures, and expectations gave way as clients navigated
new government mandates and jobsite
safety protocols and faced unprecedented
supply chain and labor force disruption
and delay at every level, from design
to inspection.
All eyes turned toward the construction contract as a renewed interest in the
interpretation of force majeure clauses
swept across the industry. Succinctly translated from French to English,
force majeure means “a superior force.”
According to Black’s Law Dictionary, the
term refers to “an event or effect that
can be neither anticipated nor controlled; especially an unexpected event
that prevents someone from doing or
completing something that he or she
had agreed or officially planned to do.”1
Does COVID-19 fall within this broad
definition? How should practitioners
address similar risks in future contracts?
This brief piece highlights a number of
recently written books, articles, and other resources relevant to this timely topic.
ABA Forum on Construction Law
Publications
The ABA Forum on Construction Law is
a leading source of high-quality, practicefocused reference materials. For those
seeking a concise overview of frequently
used provisions, the newly revised third
edition of THE Construction Contracts
Book provides annotated analysis and
topic-by-topic comparison of the form
contract documents and agreements
available from the American Institute
of Architects (AIA), the Engineers
Joint Contract Documents Committee
(EJCD.C.), and ConsensusDocs.2
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The Forum’s newsletter series, Under
Construction, is published three times a
year and highlights current legal topics.
Both the Summer 2020 and Winter 2020 issues showcased numerous
COVID-19-related articles, including:
• COVID-19’s Impact on Construction: Treatment of Force Majeure
Under Standard Form Contracts,
co-authored by Jones Walker
partner Christopher D. Cazenave
and associates William J. Shaughnessy and William E. Underwood.3
The article delves into a comparison of how commonly used AIA,
EJCD.C., and ConsensusDocs
provisions will likely be construed
in the context of COVID-19.
• COVID-19 as a Force Majeure.
But What is Force Majeure? My
Contract Doesn’t Even Use that
Term, written by Swanson, Martin
& Bell, LLP associate Bryan E. Rogers, considers whether the impacts
of COVID-19 will qualify as a force
majeure triggering event.4 This
pithy article provides a succinct,
fact-intensive formula for analysis.
• Also featured in the Summer 2020
issue of Under Construction, Richmond-based Hirschler construction lawyer Kelly J. Bundy’s article
entitled Impossibility, Impracticability and Frustration of Purpose
in the Age of COVID-19 considers
reliance on common law doctrine
to either excuse delay or to discharge contractual responsibilities
in the absence of a force majeure
provision.5
• Along with several other Hirschler
attorneys, Bundy also co-authored
Have Force Majeure Defenses Based
on COVID-19 Been Successful This
Year?, a post that appeared in October 2020 on both the firm’s Construction Law Blog and the VBA

Construction and Public Contracts
Law Section blog.
Other Resources
The Spring 2020 issue of Commercial
& Business Litigation, a publication of
the ABA Section of Litigation, included
several articles addressing force majeure
in the specific context of construction
contract disputes. An article by Douglas
V. Bartman, Force Majeure in Construction and Real Estate Claims, explores
the historically narrow interpretation of
“catchall” provisions and the importance
of complying with notice requirements.6
What to Do When COVID-19 Disrupts
Contractual Performance, authored by
Julie Negovan, presents a sampling of
cases demonstrating that in times of past
disease outbreak and natural disasters
courts construing force majeure clauses
have looked to the precise language of
the contract.7
Looking Beyond Lockdown
The unprecedented is now foreseeable
and the lessons learned over the past year
will undoubtedly shape both construction contracts and the court’s interpretation of force majeure clauses moving
forward. While the sturdy foundations
of contract law remain unshaken, it falls
to all parties to future agreements to
consider risk allocation and remedies
Libraries

continued on page 56

Marie Summerlin Hamm serves as
director of the law library at Regent
University School of Law. She is a past
president of the Virginia Association of
Law Libraries.
www.vsb.org

Technology and the Future Practice of Law

East Meets West: Virginia Follows California’s Example

with Comprehensive Consumer Data Protection Legislation
by Jonathan V. Gallo

During the 2021 Session of the Virginia
General Assembly, one legislative initiative1 took major strides toward protecting the personal data of residents
of the Commonwealth: the Virginia
Consumer Data Protection Act (Act).
The Act has many similarities to other
comprehensive data protection laws
such as California’s Consumer Privacy
Act (CCPA), Washington’s Privacy Act
(WPA)2, and the European Union’s
General Data Protection Regulation
(GDPR). If enacted, Virginia will
become the second state behind California to pass comprehensive data
privacy legislation.
Scope
The Act applies to “persons” that either
(1) conduct business in Virginia, or (2)
produce products or services which
are targeted to residents of Virginia
that, during a calendar year (i) control
or process personal data of at least
100,000 consumers or that (ii) control or
process personal data of at least 25,000
consumers and derive over 50 percent of
gross revenue from the sale of personal
data. A “consumer” is narrowly defined
as a natural person who is a resident
of Virginia acting in an individual or
household context; it does not include
a natural person acting in a commercial
or employment context.
Exemptions
The Act exempts numerous entities
from its provisions, including any “body,
authority, board, bureau, commission,
district, or agency” of Virginia or any
of its political subdivisions; financial
institutions subject to the federal
Gramm-Leach-Bliley Act; covered
entities or business associates governed
by HIPAA or the HITECH Act;
nonprofit organizations; and institutions
of higher education.
www.vsb.org

Consumer Data Protected
Personal data is “any information”
linked or reasonably linkable to an identified or identifiable natural person. It
does not include de-identified data. The
Act defines “sensitive data”3 as:
• Data revealing racial or ethnic
origin, religious beliefs, sexual
orientation, citizenship, or
immigration status
• Mental or physical health
diagnoses
• Processing of genetic or biometric
data to uniquely identify a natural
person
• Personal data from a known child
• Precise geolocation data.
The Act exempts other information such
as protected health information under
HIPAA and information regulated under the Fair Credit Reporting Act.
Controllers and Processors
The definitions of “controller” and
“processor” are similar to those found in
the GDPR.4 The Act imposes numerous
requirements on both controllers and
processors when collecting and processing personal data including maintaining
reasonable security practices, required
contractual provisions between controllers and processors, and requiring
consent before processing sensitive data
of a consumer. The Act requires controllers to conduct and document data
protection assessments of its processing
activities involving personal data.
Personal Data Rights
Under the Act, a consumer has
the right to:
• Confirm whether a controller
is processing the consumer’s
personal data
• Correct inaccuracies in the
consumer’s personal data
• Delete personal data provided by

or obtained about the consumer
• Obtain a copy of the consumer’s
personal data
• Opt-out of the processing of
personal data for certain purposes
Controllers have 45 days to respond
to a consumer’s request, which may
be extended for an additional 45 days,
provided the controller informs the
consumer within the initial 45 day
period and provides the reason for the
extension.
Enforcement/No Private Right of
Action
The Attorney General has exclusive
enforcement authority and may issue a
civil investigative demand when there is
reasonable cause to believe that any person has engaged in, is engaging in, or is
about to engage in a violation. Penalties
include injunctive relief as well as $7,500
for each uncured violation. The Attorney General may recover reasonable
expenses incurred from investigation
and case preparation, including reasonable attorney fees. There is no private
right of action.
Tech continued on page 56

Jonathan Gallo is of counsel at Vandeventer
Black LLP and a member of the VSB’s Special
Committee on Technology and the Future
Practice of Law. A member of the firm’s
Cybersecurity and Data Privacy Group, Hemp
and Medical Cannabis Group, and Government
Contracts Group, Gallo advises clients on a
range of matters related to technology, data
privacy, cybersecurity, and software licensing,
and advises businesses in the industrial hemp
and medical cannabis fields.
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Risk Management

Unsure If You Should Report a Situation to Your
Malpractice Insurer? Here’s a Checklist That Might Help.
by Mark Bassingthwaighte

At ALPS, all of us who work in claims and risk management
periodically take calls from lawyers unsure if they need to
report a claim. While we view asking about this important
decision as a good thing, we recognize that some lawyers will
choose not to for no other reason than they are concerned that
doing so might have negative repercussions. If you ever find
yourself facing this situation, and are hesitant to reach out to
your insurer, the following short checklist of things to think
about may prove useful. Hopefully, it will help you decide for
yourself if a report needs to be made.
 What to report—All claims, regardless of the merits of
the allegations. A claim is often defined as any demand
for money or services to include but not limited to demand letters, being served with a lawsuit, or the institution of an alternative dispute resolution process. And
all potential claims. Think about any actual or alleged
wrongful act, which is typically defined as any error, act
or omission in professional services that you know or
reasonably should know could be the basis of a claim or
suit covered under your policy.

 Why report—Failing to timely report a claim in accordance with the contractual obligations set forth in your
malpractice policy is like trying to hide awareness of
a claim while applying for coverage, or reapplying for
continuous coverage. The consequences of not doing so,
which include the possible loss of coverage for the claim
and/or rescission of your policy, can be severe.
 Remember that you have a contractual obligation to
cooperate with your insurer—While the specific language of cooperation clauses will differ between insurers;
all provide that you must cooperate with them in the
defense of the claim or suit. Of particular importance is
this: You don’t want to make any payments, admit any
liability, settle a claim, assume any obligation, or incur
any expense absent your insurer’s prior consent. Stated
another way, trying to resolve a claim on your own before
finally deciding to report it is a bad idea. q

 When to report—Malpractice policies, which are claimsmade and reported policies, generally require timely, if
not immediate, notice of all claims and potential claims,
and again, regardless of the merits of the allegations.
Unlike occurrence-based policies, notice is what triggers
coverage, not the underlying act, error or omission that
is the basis of the claim. If you are aware of an actual or
potential claim, the time to report has arrived.
 How to report—Many policies require that notice be in
writing. Regardless, notice is intended to let the insurer
know the basics of what the issues are. Briefly detail the
specific misstep that occurred or is being alleged, identify
the client and provide the relevant date. Notice can be as
short as a paragraph, depending on what the error or the
potential error was.

Mark Bassingthwaighte, ALPS risk manager, has
conducted more than 1,000 law firm risk management assessment visits, presented numerous continuing legal education seminars throughout the United
States, and written extensively on risk management
and technology. His webinar on Best Practices for
Client Selection in the ALPS CLE library is at
http://inreachce.com. He can be contacted at:
mbass@alpsnet.com.

DISPONIBLE AHORA

Manual para Adultos Mayores de Virginia
El Manual para Adultos Mayores de Virginia está disponible para su descarga en línea
www.vsb.org/docs/Spanish_Senior2020.pdf
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Risk Management

ALPS Launches New Law Practice Risk Assessment
Tool Called “Vera”
by James M. McCauley, Ethics Counsel

Recently I took a test drive at the ALPS website to try out
“Vera,” a virtual ethics risk assessment tool designed specifically to aid solo practitioners and law firms toward stronger
law practice management practices. “VERA” (Virtual Ethics
Risk Assessment) walks you through a short series of questions
about areas of your law practice and takes about 20 minutes to
complete. Completion of the online questionnaire is confidential and is done anonymously. As you go through the
questionnaire Vera also injects some humor along the way,
making the exercise fun as well as informative.
1. Solo practitioners, law firm principals or office managers
click on a link which takes them to the survey: https://
www.alpsinsurance.com/vera
2. From there, assessment takers are launched into the tool.
The assessment is comprised of 35 questions covering seven specific areas deemed high risk from a claims perspective - Client Intake, File Documentation, Calendaring, the
Trust Account, General Risk Management, Cyber Security
and Firm Policies & Plans. The assessment is designed to
be completed in 20 minutes or less.
3. Upon completion, an instantaneous, customized report is
developed and delivered confidentially via email based on
responses provided by the assessment taker. The assessment is scored on a collective and section-by-section
basis, thus providing the assessment taker with guidance
as to where they are strong and where they can improve.
4. The report then proceeds question by question, outlining
their answer, the best answer, the context for why and
guides them on a self-help basis to resources which can
aid them in addressing deficiencies or concerns. All of
this is communicated intentionally via a conversational
tone reflective of Vera’s personality.
Vera’s innovative employment of artificial intelligence was
designed by ALPS to help practitioners uncover risk management blind spots simply by providing honest answers to a short
series of questions.

What I like about the report generated by Vera is the inclusion of jump links to articles written by ALPS Risk Manager,
Mark Bassingthwaighte, on numerous ethics and risk management issues. For example, in the section on “client intake”
the report links to Mark’s article “Prospective Clients and the
Conflicts They Bring” at https://blog.alpsinsurance.com/prospective-clients-and-the-conflicts-they-bring. Another article
referenced in the Intake section of the report is Mark’s article
“How to Identify the Potential Clients You Should Say No To.”
https://blog.alpsinsurance.com/how-to-identify-the-potential-clients-you-really-should-say-no-to. This article gives tips
on effective client screening. Throughout Vera’s report there
are links to these resources including sample forms, letters,
and conflicts waivers. The report concludes with a section
on how to implement firm plans or policies on file retention/
destruction, continuity of business in the event of a disaster or
emergency, training staff on the importance of confidentiality,
succession planning and selection of insurance products.
Even if you think the risk management culture of your
practice is excellent, you should consider giving Vera a try.
Vera is free and available to any lawyer or law firm that wants
to assess their risk culture, not just ALPS policy holders. Vera
will be available to all Virginia attorneys starting on April 15 so
that’s the good news—the bad news is that your taxes will be
due. q

Jim McCauley is the Ethics Counsel for the VSB where he has
been employed since 1989. McCauley manages the lawyers
of the VSB’s Legal Ethics Department. He is counsel to the
Standing Committee on Legal Ethics which writes draft
advisory legal ethics opinions, proposes amendments to the
Virginia Rules of Professional Conduct, and provides informal
advice through the VSB’s ethics hotline on legal ethics, lawyer
advertising, and the unauthorized practice of law.

AVAILABLE NOW

Senior Virginians Handbook
The Senior Virginians Handbook is available online at www.vsb.org/docs/Senior_Handbook.pdf.
Print copies can be ordered at www.vsb.org/docs/orderform.pdf.
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Virginia Lawyer Register
DISCIPLINARY SUMMARIES
The following are summaries of disciplinary actions for
violations of the Virginia Rules of Professional Conduct (RPC)
or another of the Supreme Court Rules.
Copies of disciplinary orders are available at the link
provided with each summary or by contacting the Virginia
State Bar Clerk’s Office at (804) 775-0539 or clerk@vsb.org.
VSB docket numbers are provided.

CIRCUIT COURT
Leo Francis Sharpe Jr.
Portsmouth, VA 23705
VSB Nos. 19-010-099989 and 20-010-118800
Circuit Court Case No. CL20-5180
Effective February 22, 2021, the Circuit Court for the City of
Portsmouth suspended Leo Francis Sharpe Jr.’s license to practice
law in the Commonwealth of Virginia for one year with terms for
violating professional rules that govern diligence, communication,
and safekeeping property. This was an agreed disposition of
misconduct charges.
http://www.vsb.org/docs/Sharpe-022621.pdf
Christian Levine Simpson
Richmond, VA 23218
VSB Nos. 21-031-116946 and 21-031-118386
Circuit Court Case No. CL20-6056-6
Effective March 13, 2021, the Circuit Court for the City of Richmond
suspended Christian Levine Simpson’s license to practice law in
the Commonwealth of Virginia for 45 days with terms for violating
professional rules that govern competence, diligence, communication,
declining or terminating representation, bar admission and
disciplinary matters, and misconduct. This was an agreed disposition
of misconduct charges.
http://www.vsb.org/docs/Simpson-020921.pdf

DISCIPLINARY BOARD
George Ed Barker Jr.
Meadowview, VA 24361
VSB No. 21-000-121243
The Virginia State Bar Disciplinary Board suspended George Ed
Barker, Jr.’s license to practice law in the Commonwealth of Virginia
for a period of six months effective January 20, 2021 for violating
terms imposed in a Disciplinary Board Order entered March 17,
2020. This was an agreed disposition.
http://www.vsb.org/docs/Barker-011521.pdf
Kevin Michael Brunick
Virginia Beach, VA 23451
VSB No. 19-022-117276
On February 22, 2021, the Virginia State Bar Disciplinary Board
suspended, with terms, Kevin Michael Brunick’s license to practice
law in the Commonwealth of Virginia for 30 days. Mr. Brunick
stipulated to the violation of rules that govern competence, diligence,
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communication, conflict of interest, bar admissions and disciplinary
matters, and misconduct.
http://www.vsb.org/docs/Brunick-030321.pdf
James Stephen Del Sordo
Manassas, VA 20110
VSB No. 20-053-116380
Effective January 22, 2021, pursuant to Virginia Rule of Professional
Conduct 8.5(a) and (b), the Virginia State Bar Disciplinary Board
revoked James Stephen Del Sordo’s license to practice law in the
Commonwealth of Virginia for violating professional rules that
govern candor to tribunal, fairness to opposing party and counsel,
unauthorized practice of law, and misconduct.
http://www.vsb.org/docs/DelSordo-021621.pdf
Jonathan Preston Fisher
Blacksburg, VA 24062
VSB No. 19-101-114660 and 19-101-115111
By Order entered on January 26, 2021 and effective February 1,
2021, the Virginia State Bar Disciplinary Board suspended Jonathan
Preston Fisher’s license to practice law in the Commonwealth of
Virginia for a period of 60 days with terms for violating professional
rules that govern diligence, communication, safekeeping property,
declining or terminating representation.
http://www.vsb.org/docs/Fisher-022221.pdf
Ernest Paul Francis
Alexandria, VA 22314
VSB No. 17-042-107034
Effective March 23, 2021, the Virginia State Bar Disciplinary
Board revoked Ernest Paul Francis’s license to practice law in the
Commonwealth of Virginia for violating professional rules that
govern scope of representation, communication, meritorious claims
and contentions, fairness to opposing party and counsel, and
truthfulness in statements to others. This was an agreed disposition of
misconduct charges.
http://www.vsb.org/docs/Francis-011421.pdf
Timothy John Murphy
LaPlata, MD 20646
VSB No. 21-000-121296
Effective February 16, 2021, the Virginia State Bar Disciplinary
Board revoked Timothy John Murphy’s license to practice law in the
Commonwealth of Virginia. This was an agreed disposition for a
reciprocal revocation based on his January 1, 2021, disbarment from
the practice of law by the Court of Appeals of Maryland.
http://www.vsb.org/docs/Murphy-021621.pdf
Santiago Ricardo Narvaiz
Kensington, MD 20895
VSB No. 21-000-122018
By order entered March 11, 2021, and effective April 24, 2021, the
Virginia State Bar Disciplinary Board indefinitely suspended Santiago
Ricardo Narvaiz’s license to practice law in the Commonwealth
of Virginia based on his indefinite suspension by the Court of
Appeals of Maryland on February 23, 2021. Narvaiz may apply for
reinstatement after 90 days, with proof of reinstatement in Maryland
before he is admitted in Virginia. This was an agreed disposition of
misconduct charges.
http://www.vsb.org/docs/Narvaiz-031221.pdf
www.vsb.org

Virginia Lawyer Register
Michael Jeremiah Seck
Leesburg, VA 20175
VSB No. 19-060-114901
By Order entered and effective February 22, 2021, the Virginia
State Bar Disciplinary Board suspended Michael Jeremiah Seck’s
license to practice law in the Commonwealth of Virginia for a
period of sixty days for violating professional rules that govern
diligence, communication, safekeeping property, bar admission and
disciplinary matters, and misconduct. This was an agreed disposition
of misconduct charges.
http://www.vsb.org/docs/Seck-022321.pdf
Christopher Broughton Shedlick
Falls Church, VA 22044
VSB No. 20-053-116360
By Order entered and effective on February 19, 2021, the Virginia
State Bar Disciplinary Board suspended, with terms, Christopher
Broughton Shedlick’s license to practice law in the Commonwealth of
Virginia for a period of three months for violating professional rules
that govern safekeeping property.
http://www.vsb.org/docs/Shedlick-030921.pdf

safekeeping property. This was an agreed disposition of misconduct
charges.
http://www.vsb.org/docs/Gueh-Thoronka-030421.pdf

Conference of Local and
Specialty Bar Associations

Call for Nominations
2021 Awards

DISTRICT COMMITTEES
James Todd DuVal
Richmond, VA 23230
VSB No. 20-032-117471
Effective March 9, 2021, the Third District, Section II Subcommittee
of the Virginia State Bar issued a public reprimand with terms to
James Todd DuVal for violating professional rules that concern
diligence. This was an agreed disposition of misconduct charges.
http://www.vsb.org/docs/DuVal-031021.pdf
Jonathan Preston Fisher
Blacksburg, VA 24062
VSB No. 20-101-118913
Effective March 5, 2021, the Tenth District, Section I Subcommittee
of the Virginia State Bar issued a public reprimand with terms to
Jonathan Preston Fisher for violating professional rules that concern
diligence, communication, and safekeeping property. This was an
agreed disposition of misconduct charges.
http://www.vsb.org/docs/Fisher-030921.pdf
Traci Hall-Stanley
Lebanon, VA 24266
VSB No. 20-102-117985
Effective March 3, 2021, the Tenth District, Section II Subcommittee
of the Virginia State Bar issued a public reprimand with terms
to Traci Hall-Stanley for violating professional rules that govern
diligence, communication, fees, and safekeeping property. This was
an agreed disposition of misconduct charges.
http://www.vsb.org/docs/Stanley-030421.pdf
Kamah Gueh-Thoronka
Woodbridge, VA 22192
VSB No. 20-052-118789
Effective March 3, 2021, the Fifth District, Section II Subcommittee
of the Virginia State Bar issued a public reprimand with terms to
Kamah Gueh-Thoronka for violating professional rules that govern
www.vsb.org

bit.ly/CLSBA
Entries Due May 5
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DISCIPLINARY PROCEEDINGS
Respondent’s Name

Address of Record

Action

Effective Date

Circuit Court
Leo Francis Sharpe Jr.
Christian Levine Simpson

Portsmouth, VA
Richmond, VA

One-Year Suspension With Terms
45-Day Suspension With Terms

February 22, 2021		
March 13, 2021

Disciplinary Board
George Ed Barker Jr.
Kevin Michael Brunick
James Stephen Del Sordo
Jonathan Preston Fisher
Ernest Paul Francis
Timothy John Murphy
Santiago Ricardo Narvaiz
Michael Jeremiah Seck
Christopher Broughton Shedlick

Meadowview, VA
Virginia Beach, VA
Manassas, VA
Blacksburg, VA
Alexandria, VA
LaPlata, MD
Kensington, MD
Leesburg, VA
Falls Church, VA

Six-Month Suspension
30-Day Suspension With Terms
Revocation
60-Day Suspension With Terms
Revocation
Revocation
Indefinite Suspension
60-Day Suspension
3-Month Suspension

January 20, 2021
February 22, 2021
January 22, 2021
February 1, 2021
March 23, 2021
February 16, 2021
April 24, 2021
February 22, 2021
February 19, 2021

District Committees
James Todd DuVal
Jonathan Preston Fisher
Tracy Hall-Stanley
Kamah Gueh-Thoronka

Richmond, VA
Blacksburg, VA
Lebanon, VA
Woodbridge, VA

Public Reprimand With Terms
Public Reprimand With Terms
Public Reprimand With Terms
Public Reprimand With Terms

March 9, 2021
March 5, 2021
March 3, 2021
March 3, 2021

Suspension – Failure to Pay Disciplinary Costs
Oladipo Akinwunmi Akindeko
Springfield, VA
Jonathan Christian Dailey
Potomac, MD
Sam Goldstein
Fairfax, VA
Michael Denis Kmetz
Virginia Beach, VA

Effective Date
January 22, 2021
February 2, 2021
January 15, 2021
March 9, 2021

Lifted

Summary Suspension – Reciprocal		
Sandy Yeh Chang
Rockville, MD

Effective Date
March 8, 2021

Lifted

Private Sanctions		
1 Private Admonition
3 Private Reprimands

Effective Date

Lifted

@Vastatebar
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CLIENTS’ PROTECTION FUND
The Virginia State Bar Clients’ Protection Fund Board authorized payments totaling $134,080.85 in reimbursement on seven
petitions at its January 29, 2021 meeting.
In the largest award of the meeting, the board approved
three separate payments, of $50,000, $28,047.50, and
$29,060.85, to the new trustee of multiple trusts based on
evidence of Phillip R. Farthing’s breach of fiduciary duty and
excessive fees that Farthing charged when he was trustee for the
trusts over the course of several years. The board considered
each of the trusts a distinct petitioner under the rules capping
the amount a single petitioner can receive. The losses occurred
when the per-petitioner cap was $50,000. Farthings’ license was
revoked1 in January 2020 by consent for misconduct related to
this claim.
The board approved the payment of $12,500 to a petitioner
regarding Robert Lyman I. Shearer, Jr. of Springfield for failing
to perform all the work required to finalize a divorce and property settlement case. The board found that Shearer performed
more than insignificant legal services, but not all the work for
which he received $25,000, prompting the board to reimburse
half of what the petitioner requested. Shearer’s license was suspended2 for three years beginning June 22, 2018.
A married couple received $5,660.50 as reimbursement for
fees they paid John B. Russell Jr. and/or companies with which
Russell was affiliated for legal representation in a mortgage
modification case, finding that neither Russell nor the affiliated
companies performed sufficient legal services to earn the fee the
petitioners paid.
The board approved a $5,000 payment as reimbursement for
unearned attorney’s fees in an immigration matter. The board
found that the attorney, Charles Ellis Baggs, performed more
than insignificant legal services, but not all the services, that the
$10,000 fee should have covered, prompting the board to reimEndnotes
1 https://www.vsb.org/docs/Farthing-012420.pdf
2 https://www.vsb.org/docs/Shearer-070318.pdf

burse half of what the petitioner requested. Baggs’ license was
revoked3 by consent on March 17, 2020 for neglect of multiple
cases in his immigration practice.
Two former clients of Randall Sousa of Fairfax were awarded
$2,500 and $312, respectively, by the board. In the larger of the
two reimbursements, the client paid Sousa $5,300 to handle her
divorce. $300 was for the initial consultation, and the remaining
fee would be earned as work was performed. The board found
that Sousa did enough work on the case to justify reimbursing
one-half of the requested amount. In the second case, Sousa
failed to do any work to protect the client’s interest after the
client hired Sousa for a civil matter that the client had filed pro
se. A three-year suspension4 was issued on January 27, 2020 for
Sousa. He appealed the suspension, but it the appeal was subsequently dismissed by the Supreme Court of Virginia.
A petitioner recovered $1,000, representing fees paid to
Jahangir Ghobadi of Sterling for a retainer to file an application
for a license to authorize the client to transfer money to a U.S.
bank account from another country. Ghoabadi failed to do the
work to obtain the license. Ghobadi’s license was revoked5 in
June 2019 for a similar misconduct case.
A chart of the amounts paid as a result of this meeting
follows. The board delays the release of the final chart, as the
awards given to petitioners are subject to a 30-day appeal
period.
The Clients’ Protection Fund was created by the Supreme
Court of Virginia in 1976 to reimburse persons who suffer
a quantifiable financial loss because of dishonest conduct by
a Virginia lawyer whose law license has been suspended or
revoked for disciplinary reasons, or who has died and did not
properly maintain client funds. The fund is not taxpayer funded
but is supported by Virginia lawyers who pay an annual fee of
up to $10. Payments from the Clients’ Protection Fund are discretionary and are not a matter of right.
If you have any questions, you may contact Vivian R. Byrd,
administrator to Clients’ Protection Fund by email at
cpf@vsb.org or (804) 775-0572.
3 https://www.vsb.org/docs/Baggs-031720.pdf
4 https://www.vsb.org/docs/Sousa-022520.pdf
5 https://www.vsb.org/docs/Ghobadi-071919.pdf

Docket Number

Lawyer’s Name

City of Record

Amount Paid

Type of Case

20-555-003268

Philip R. Farthing

Norfolk, VA

$50,000.00
$28,047.50
$29,060.85

Breach of Fiduciary Duty, Unearned fees/
Estate Planning Administration and Trusts

20-555-003295

Randall Sousa

Fairfax, VA

$312.00

Unearned fees/Civil Law

20-555-003287

Randall Sousa

Fairfax, VA

$2,500.00

Unearned fees/Family Law

20-555-003288

Ellis Charles Baggs

Richmond VA

$5,000.00

Unearned fees/Immigration

20-555-003256

Jahangir Ghobadi

Sterling, VA

$1,000.00

Unearned fees/Banking

20-555-003252

John B. Russell, Jr.

Bon Air, VA

$5,660.50

Unearned fees/Banking

20-555-003271

Robert Lyman I. Shearer, Jr.

Springfield, VA

$12,500.00

Unearned fees/Family Law

www.vsb.org
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Virginia Lawyer Register
NOTICES TO LAWYERS
Supreme Court of Virginia Issues Nineteenth Judicial
Emergency Order
On March 15, 2021, the Supreme Court of Virginia issued its
nineteenth Judicial Emergency Order, extending its prior order
through April 18, 2021. The Judicial Emergency applies to all
courts in the Commonwealth and has now been in effect from
March 16, 2020 through April 18, 2021.
www.vsb.org/site/news/item/scv_nineteenth_covid_order
Virginia Court of Appeals Issues Fifth Emergency Order
Due to COVID
On February 22, 2021, the Virginia Court of Appeals issued
its fifth emergency order due to the COVID-19 pandemic,
extending its fourth order until June 30, 2021.
www.vsb.org/site/news/item/COA_issues_fifth_emergency_
order
SCOVA Amends Article II, Section 6-A of the Constitution
of Virginia
On February 23, 2021, The Supreme Court of Virginia
amended the Rules and Procedures for Implementing the
Requirements of Article II, Section 6-A of the Constitution of
Virginia to be effective immediately.
www.vsb.org/site/news/item/scova_amends_article_ii_
section_6
VSB to Evaluate Candidates for Virginia Court of Appeals
Vacancies
The Virginia State Bar has been asked by Virginia Senator John
S. Edwards, Chair of the Senate Judiciary Committee, and
Delegate Charniele L. Herring, Chair of the House of Delegates
Courts of Justice Committee, to evaluate candidates for seven
vacancies on the Court of Appeals of Virginia.
If you desire to be evaluated by the VSB, candidates must
submit on or before 4:30 pm on April 15, 2021, a resume, a
brief writing sample, and responses to a questionnaire (Word
document at link below). Please submit your application
materials by email to judicialeval@vsb.org. If you have
previously been evaluated by the VSB, you do not need to
reapply.
www.vsb.org/site/news/item/vsb_COA_vacancies

Bar Council Elections
April 12-29
Thirteen circuits will hold elections this
year for 23 vacancies on the Virginia State
Bar Council. Active and in good standing
lawyers are eligible to run and vote in
circuits 4, 8, 12, 13, 14, 16, 17, 18, 19, 21,
23, 28, and 30.
Voting begins on April 12 and ends April
29 at midnight. The VSB needs lawyers
to represent their circuits and help
decide the issues that affect all lawyers,
and we encourage all those interested to
participate.

bit.ly/BCelect2021

YLC
Professional
Development
Conference
Friday, April 16, 2021
Live Webcast/
Telephone Seminar
This program continues to provide
high quality skills and ethics training
free of price. Our focus this year is on
developmental growth in specific fields
amidst adversity and challenges.

Learn more and register
at bit.ly/ylcPNC2021
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8
9
10

11

12
13
14

had not been demurred to, solely for the purpose of
determining the propriety of an amendment, was
manifestly justified in holding that the right to recover was not founded upon the breach of a contract,
but upon the neglect of a common-law duty”). See
also Dunn Const. Co. v. Cloney, 278 Va. 260, 266,
682 S.E.2d 943, 946 (2009) (“To avoid turning every
breach of contract into a tort, however, we have consistently adhered to the rule that, in order to recover
in tort, the duty tortiously or negligently breached
must be a common law duty, not one existing between the parties solely by virtue of the contract”).
Tingler, 834 S.E.2d at 254.
Sensenbrenner v. Rust, Orling & Neale, 236 Va. 419,
421, 374 S.E.2d 55, 56 (1988), and its progeny.
Tingler, 834 S.E.2d at 258.
Id.
 I d., citing City of Richmond v. Branch, 205 Va. 424,
429, 137 S.E.2d 882, 885–86 (1964) (“There were no
peculiar circumstances here showing that there was
anything inherently or imminently dangerous in
constructing the sewer line”).
T
 ingler., 834 S.E.2d at 262 (personal injuries arising
out of post-delivery conduct are actionable as a
separate tort “to the extent that the complaints allege
that the failed repairs made the original condition worse and, by doing so, caused new personal
injuries or aggravated preexisting injuries”); See also
Kaltman v. All American Pest Control, Inc., 281 Va.
483, 492-93 (2011) (duties of pest control contractor
to exercise skill and diligence to prevent injury and
harm to clients arose independent of contract).
Id.
Tingler, 834 S.E.2d at 265 (emphasis in the original).
Tingler v. Graystone Homes, Inc., 834 S.E.2d 244, 260
(Va. 2019).

Honoring a member of the VSB
for setting an example that
fellow members can emulate to
meet the Diversity Conference’s
goal of fostering, encouraging,
and facilitating diversity and
inclusion in the bar, the judiciary,
and the legal profession

Nominations Due April 15
bit.ly/Dunnaville
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Endnotes
1 An excellent compilation and discussion of case
law regarding the “modern view” is contained in
Emmanuel S. Tipon, Annotation, Modern Status
of Rules Regarding Tort Liability of Building or
Construction Contractor for Injury or Damage
to Third Person Occurring After Completion and
Acceptance of Work; “Foreseeability” or “Modern”
Rule, 75 A.L.R.5th 413, § 2[a], at 437 (2000)—This
article is cited by the Tingler Court. Tingler v.
Graystone Homes, Inc., 834 S.E.2d 244, 259 (Va.
2019).
2 G
 lisson v. Loxley, 235 Va. 62, 67, 366 S.E.2d 68, 71
(1988).
3 Id.
4 Tingler, 834 S.E.2d at 254.
5 Id., citing the following supporting authority: MCR
Fed., LLC v. JB&A, Inc., 294 Va. 446, 457, 808 S.E.2d
186, 192 (2017) (“In determining whether a cause
of action sounds in tort, contract, or both, ‘the
source of the duty violated must be ascertained’”);
Richmond Metro. Auth. v. McDevitt St. Bovis, Inc.,
256 Va. 553, 558, 507 S.E.2d 344, 347 (1998) (“If
the cause of complaint be for an act of omission or
non-feasance which, without proof of a contract to
do what was left undone, would not give rise to any
cause of action (because no duty apart from contract
to do what is complained of exists) then the action
is founded upon contract, and not upon tort”); Atl.
& P. Ry. Co. v. Laird, 164 U.S. 393, 399, 17 S. Ct. 120,
122, 41 L. Ed. 485 (1896), citing Kelly v. Railway Co.
[1895] 1 Q. B. 944 ( “in the case at bar, there was a
duty shown, independently of contract; and the trial
court, looking at the allegations of a complaint which

CAL

Modern View continued from page 35

Clarence M. Dunnaville Jr.
Achievement Award

Friday, May 7, 2021
live webcast/telephone seminar

This outstanding program is being
offered at no charge, as a service to
members of the Virginia State Bar.
The seminar format will allow us
to accommodate a greater number
of participants. Full agenda and
speaker list now available online.

Learn more and register at
www.vsb.org/special-events/indigent-defense.

OM
OR N INATI
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Advanced Skills for the Experienced Practitioner

CAL

Indigent Criminal Defense Seminar

S
ON

Leroy Rountree Hassell Sr.

Nominations Due April 15
bit.ly/DCBoardNomination
The Board of Governors is now
accepting board nominations
for the 2021-2022 term.
Please contact Chidi James,
Immediate Past President,
at cjames@bklawva.com for
more information.

Diversity Conference
Board of Governors
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Executive Director

continued from page 8

6. Communication skills: Communication skills
include the ability to write and speak lucidly and
persuasively; to present a question, a response, an
order, a ruling, a decision, and a judgment, such that
it can be understood not only by the lawyers, but by
the parties to the litigation and by the public as well.
The communications should give guidance to the trial
courts, the members of the bar, and the public for
future cases.
Usually, the background inquiry process is followed by
JCEC interviewing the candidates. Because of the coronavirus pandemic and Governor Northam’s executive
emergency order prohibiting groups greater than 10 from
gathering, it was not feasible for these usual procedures to
be followed.
Because of the burden placed on JCEC by having two
reviews occurring in such a short period of time, it was decided to form two different committees, using former committee members and present committee members, one for
the Court of Appeals’ (COA) vacancies (chart 1) and one for
the Eastern District of Virginia (EDVA) vacancy (chart 2).
The committee members interviewed candidates and
talked with colleagues and others who knew the candidates.
During the telephonic meeting, the committee received
oral summaries of the interviews and background inquiries
conducted by the committee members. Following the presentation of the summaries, the chair entertained a motion
and called for a vote regarding whether the candidate was
“Qualified,” taking into consideration the factors outlined
in the JCEC policy, i.e., integrity, professional competence,
experience, temperament, civic activities and public service.
A simple majority of the voting JCEC members is required
for a candidate to be designated as “Qualified.”
If a candidate is deemed “Qualified,” the chair then
entertained a motion and called for a vote regarding whether
the candidate was “Highly Qualified,” A simple majority of
those voting in a second vote is required for a candidate to
be designated as “Highly Qualified.” The “Highly Qualified”
designation reflects a determination by the committee that a
candidate possesses exceptional qualifications, achieved with
distinction, that make a candidate uniquely capable for the
associated vacancy. If no motion is made to find a candidate
“Qualified,” or a motion is made and fails for lack of the
approval of a simple majority of the committee, no report is
made regarding the candidate.
See the following summary reports (to the right).
Additional candidates applied during both reviews and
were evaluated but were not given qualified ratings.
On behalf of the VSB’s 50,000 members, I extend a heartfelt thanks to the committee members who participated in
these two reviews and particularly to the two chairs, Bevin
Alexander and Maryse Allen, who had the dubious honor
of proofing my drafts and dealing with much. Our thanks,
54

however, should not just be for these reviews or to these
committees. Whenever VSB staff members ask for help, our
members respond and do a great job.
If you have any questions regarding the JCEC process,
please direct them to Karen Gould at gould@vsb.org. If you
have questions regarding the February 2021 COA or EDVA
evaluations, please direct them to the chairs, respectively:
COA: Bevin Alexander: bevin@bevinalexanderlaw.com;
EDVA: Maryse Allen: mcallen@comptonduling.com. q

chart 1
The COA Committee
Bevin R. Alexander Jr., chair

Lynchburg

Marni E. Byrum
Mona S. Flax
Douglas L. Guynn
Christy E. Kiely
Richard E. Ladd Jr.
Todd G. Patrick
Ronald R. Wesley
Deborah A.J. Wilson
William T. Wilson
Michael M. York

Alexandria
Virginia Beach
Harrisonburg
Richmond
Bristol
Waynesboro
Richmond
Fairfax
Covington
Reston

chart 2
The EDVA Committee
Maryse C. Allen, chair
Irving M. Blank
Marni E. Byrum
Craig B. Davis
Karla Carter Haynes
Helivi L. Holland
R. Lucas Hobbs,
Brad M. Lindsay
E. Kyle McNew
C. Kailani Memmer
W. Hunter Old
Judith L. Rosenblatt
Bruce H. Russell II
Ron R. Wesley

Prince William
Richmond
Alexandria
Richmond
Suffolk
Suffolk
Bristol
Lynchburg
Charlottesville
Roanoke
Williamsburg
Virginia Beach
Lebanon
Richmond

www.vsb.org

Summary Report on Candidates for 5 Court of Appeals of Virginia Vacancies
January 29, 2021
NAME			Current position				Vote Date/Vacancy Voting Results
1

Hon. David Bernhard 		

Judge, Fairfax Circuit Court			

2/2020 COA

12-0 Q | 12-0 HQ

2

Patrick M.L. Blanch 		

Zinicola, Blanch, Overand & Hart, PLLC, Fairfax

1/2021 COA

11-0 Q

3
Trevor S. Cox 			
Hunton AK				
1/2021 COA
10-0 Q | 7-3 HQ (1 recusal)
												
4
Hon. Dale B. Durrer 		
Judge, Orange Circuit Court			
1/2021 COA
11-0 Q
5

Jennifer R. Franklin		

W&M Law School				

1/2021 COA

11-0 Q

6

Hon. Junius P. Fulton, III 		

Judge, Norfolk Circuit Court			

1/2021 COA

11-0 Q | 11-0 HQ

7

Hon. Richard E. Gardiner 		

Judge, Fairfax Circuit Court			

2/2020 COA

12-0 Q

8

Scott D. Helsel 			

Walton & Adams, Fairfax			

1/2021 COA

11-0 Q

9

Michael V. Hernandez 		

Regent Univ. School of Law			

1/2021 COA

8-3 Q

10 Joseph D. King 			
King, Campbell, Poretz, PLLC, Alexandria		
							
11 Hon. David W. Lannetti		
Judge, Norfolk Circuit Court			
									
12 Alice Anne Lloyd 		
Office of Attorney General of Virginia		
				
13 Hon. Stephen C. Mahan		
Judge, Virginia Beach Circuit Court		
									
14 Hon. Wesley G. Marshall 		
VWCC Commissioner			
							
15 Hon. Joseph W. Milam, Jr.		
Judge, Danville Circuit Court.			
									
16 Hon. Daniel E. Ortiz 		
Judge, Fairfax Circuit Court.			
									
17 Stuart A. Raphael		
Hunton AK				
									
18 Jonathan P. Sheldon		
Sheldon & Flood, PC, Fairfax			

1/2021 COA

11-0 Q | 11-0 HQ

2019 EDVA

11-0 Q | 11-0 HQ

1/2021 COA

11-0 Q

1/2021 COA

11-0 Q | 11-0 HQ

2/2020 COA

12-0 Q | 10-2 HQ		

2011 SCV		

11-0 Q | 10-1 HQ

2/2020 COA

12-0 Q | 9-3 HQ

2/2020 COA

1-0 Q | 10-1 HQ (1 recusal)

1/2021 COA

11-0 Q

19

2021 COA		

10-1 HQ

Virginia B. Theisen		

Office of Attorney General of Virginia		

Summary Report on Candidates for Eastern District Court of Virginia
Judge Liam O’Grady’s Vacancy (Alexandria)
February 11, 2021
Name			Current Position				Vote Date/Vacancy Voting Results
1
Kathryn M. Ali			
					
2
Dabney J. Carr			

Hogan Lovells US LLP, Washington, D.C. 		

2/2021 EDVA

Q 11-3

Troutman Sanders, Richmond			

2013 EDVA

HQ 7-4

3
N. Thomas Connally		
Hogan Lovells US LLP, Tysons			
2/2021 EDVA
										
4
Maya M. Eckstein		
Hunton Andrews Kurth LLP, Richmond		
2/2021 EDVA

Q 14-0 | HQ 14-0

5

Patricia T. Giles			

US Attorney’s Office, EDVA Alexandria Div. 		

2018 EDVA

HQ 10-0

6

The Hon. Mary Jane Hall		

Judge Norfolk Circuit Court			

2019 EDVA

HQ 10-0

7

Toby J. Heytens			

Solicitor General of Virginia, Richmond		

2/2021 EDVA

Q 14-0 | HQ 14-0

8

Joel McElvain			

King & Spalding, LLP, Washington, D.C.		

2/2021 EDVA

Q 14-0 | HQ 14-0

9
The Hon. Michael S. Nachmanoff
U.S. Magistrate Judge, EDVA, Alexandria Div. 		
									
10 Melissa E. O’Boyle		
US Attorney’s Office, EDVA, Norfolk Div.		

2/2021 EDVA

Q 14-0 | HQ 14-0

2/2021 EDVA

Q 14-0 | HQ 8-6

11 Christy Goldsmith Romero		
					

Special Inspector General, 			
Troubled Asset Relief Program (SIGTARP)

2/2021 EDVA

Q 14-0

12

US Attorney’s Office, EDVA, Alexandria Div.		

2/2021 EDVA

Q 14-0

Jamar K. Walker			

Q 14-0 | HQ 11-3
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Ethics Counsel continued from page 10
or attacking the work done for the
former client on behalf of a current
client in the same or a substantially
related matter. It also exists in many
but not all instances, where a lawyer is
cross-examining a former or prospective client. “Material adverseness” may
exist when the former client is not a
party or a witness in the current matter

Libraries

if the former client can identify some
specific material legal, financial, or
other identifiable concrete detriment
that would be caused by the current
representation. However, neither generalized financial harm nor a claimed
detriment that is not accompanied by
demonstrable and material harm or
risk of such harm to the former or prospective client’s interests suffices. q

3C
 hristopher D. Cazenave et al., COVID-19’s
Impact on Construction: Treatment of Force
Majeure Under Standard Form Contracts, 22(1)
8
with a renewed sense of urgency.
Under Construction (Summer 2020), https://
Whatever the next new normal looks
perma.cc/Y9PD-URED
4 Bryan E. Rogers, 22(1) COVID-19 as a Force
like, there is no doubt that the
Majeure. But What is Force Majeure? My
construction industry will remain
Contract Doesn’t Even Use that Term, 22(1)
essential to its success. q
Under Construction (Summer 2020),https://
perma.cc/CCH2-NNM4
Endnotes
5 Kelly J. Bundy, Impossibility, Impracticability and
1 Black's Law Dictionary (11th ed. 2019).
Frustration of Purpose in the Age of COVID-19,
2 THE Construction Contracts Book (Carrie
22(1) Under Construction (Summer 2020),
Lynn Haruko Okizaki et al eds., 3rd ed. 2020).
https://perma.cc/P47B-V9FN

Tech

continued from page 44

Endnotes
1 Va. R. Prof. Conduct 1.9(a) at https://perma.cc/25XZ-FXGP
2 Va. R. Prof. Conduct 1.18(c) at https://
perma.cc/5FXR-TKPM
3 Ethical Grounds: The Unofficial Blog
of Vermont’s Bar Counsel, “Conflicts:
when are competing interests ‘materially
adverse’?” (February 10, 2021) at https://
perma.cc/7ZG6-BHL5
4 Gillette Co. v. Provost, 2016 WL 2610677
(Mass. Feb. 11, 2019).

6 Douglas V. Bartman, Force Majeure in
Construction and Real Estate Claims, 21(3) 21
Com. & Bus. Litig. (Spring 2020), https://perma.
cc/76MP-RC2Z
7 Julie Negovan, What to Do When COVID-19
Disrupts Contractual Performance, 21(3) 21
Com. & Bus. Litig. (Spring 2020), https://perma.
cc/G3Y6-VD8G
8 Daniel D. McMillan, et al., Construction Projects
and Disputes in the Covid-19 World: A Look
Beyond the Lockdown, 37(1) Prac. Real Est.
Law. 27 (2021) provides an excellent overview of
force majeure considerations in a post-COVID
construction contract.

continued from page 45

Impact
Currently, the Act has an effective date
of January 1, 2023. With passage likely,
businesses should start preparing now.

THE ANSWER IS NOT ALWAYS CLEAR.

Disclaimer:
The contents of this column are intended to be for information purposes only
and do not constitute legal advice. q
Endnotes
1 Nearly identical, the House version is
HB2307, the Senate version, SB1392, and
the Governor is expected to sign the final
version into law. The provisions discussed
here are as of February 15, 2021.
2 As of this writing, Washington’s Privacy
Act is still moving through the state legislature.
3 Acategory of personal data
4 A “controller” is a “natural or legal
person that alone, or jointly with others,
determines the purpose and means of
processing personal data” a “processor”
is a “natural or legal entity that processes
personal data on behalf of a controller.”
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Got an Ethics Question?
The VSB Ethics Hotline is a confidential consultation service for
Virginia lawyers. Questions can be submitted to the hotline by
calling (804) 775-0564 or by clicking on the “Email Your Ethics
Question” link on the Ethics Questions and Opinions web page
at www.vsb.org/site/regulation/ethics/.

www.vsb.org

57

Professional Notices
Former federal prosecutor
Libbey Van Pelt has
joined Clinton & Peed,
PLLC in Washington,
D.C.. Van Pelt practices in
Van Pelt
northern Virginia, focusing
on personal injury, employment
discrimination, and civil rights cases.
She also handles commercial litigation
and federal criminal defense matters.
Van Pelt earned her law degree from
Stanford Law School and clerked for the
Hon. Rebecca Beach Smith in Norfolk.
Michael Schrier has
joined Husch Blackwell’s
D.C.-based Government
Contracts group as a partner
in its Washington, D.C.
Schrier
office. Schrier’s practice
encompasses government contracts,
employment law, and litigation. He
represents federal contractors, grant
recipients, and organizations interacting
with the U.S. government, and litigates
for clients in matters including the
Contract Disputes Act, Miller Act and
breach of contract claims in federal and
state trial and appellate courts and in
bid protests before the U.S. Court of
Federal Claims and U.S. Government
Accountability Office. His employment
law practice spans multiple areas, and
he advises clients on Federal Acquisition
Regulation compliance, facilities and
security clearances, False Claims Act,
Buy American Act, and debarment/
suspension.
Cooper Hurley Injury
Lawyers welcomes Bailey
Gifford to its Norfolk office
as an associate attorney. A
graduate of Appalachian
Gifford
School of Law, Gifford will
focus her practice on personal injury to
help those injured in automobile and
other serious accidents.
Scott A. Stephenson
has become a partner in
Gentry Locke, based in the
Roanoke office. Stephenson
is a member of the firm’s
58
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Business Litigation team. His experience
includes complex business litigation,
property disputes, mineral rights cases,
municipal government litigation, and
appellate matters. Stephenson earned his
B.A. degree from Roanoke College and
his J.D. from Georgetown University
Law Center.
Gentry Locke has added
Ryan Starks to the
Richmond office. Starks
will work in the firm’s
Commercial Litigation
Starks
group, assisting clients with
complex disputes, as well as government
contract matters. He defends clients in
qui tam whistleblower litigation under
the False Claims Act and represents
construction professionals in a variety
of claims and disputes. Prior to entering
private practice, Starks worked as an
attorney with the U.S. Department of
Justice – Torts Branch, U.S. Department
of Veterans Affairs, and as a law
clerk with the U.S. House Judiciary
Committee.
Jackson Lewis P.C., a
national workplace law
defense firm, has added
Shaun M. Bennett as an
associate in its Norfolk
Bennett
office. Bennett represents
clients in Jackson Lewis’ Employment
Counseling, Class Actions and Complex
Litigation, and Labor Relations practice
groups. Prior to joining Jackson Lewis,
Bennett clerked with the Supreme Court
of Virginia, and practiced as a civil
litigator representing and defending the
interests of clients in employment and
civil litigation.
Scott Reid of Mulkey,
Forbes, Reid & Barton PLC
received Legal Services of
Northern Virginia’s Pro
Bono Attorney of the Year Reid
award for 2020, presented
annually to an individual demonstrating
a dedication to furthering the delivery of
pro bono legal services to underserved
individuals throughout northern

Virginia. Reid was selected based on
his volunteer work on the joint LSNV/
Northern Virginia Pro Bono Law
Center’s employment and housing law
panels during the COVID-19 pandemic.
He is a retired U.S. Army judge advocate
who previously worked as an innovation
director at two global law firms before
entering private practice in 2020.
Byrne Legal Group has
added two new attorneys:
Alexandra Hamm will
focus her practice on
representing health care
Hamm
providers in medical
malpractice litigation as well as in
proceedings before the Virginia
Department of Health’s licensing boards.
Hamm is a graduate of Mary Baldwin
College and the University of Richmond
School of Law. She previously served
as a law clerk to the judges in Virginia’s
23rd judicial circuit.
Jeremy Theisen will
focus his practice on
representing health care
providers in medical
malpractice litigation as
Theisen
well as in government
investigations and white-collar criminal
cases. Theisen is a graduate of the
University of Virginia and the College of
William and Mary School of Law. Prior
to joining Byrne Legal Group, Theisen
served as an Assistant Commonwealth’s
Attorney for the City of Roanoke.
Sands Anderson PC
has added D. Patrick
Callahan to the firm’s
Richmond office as
Counsel in the expanding
Callahan
Labor & Employment
practice group. Callahan
represents employers on a broad range
of employment and labor law issues. An
experienced litigator, he also defends
clients when employment claims
arise. Callahan counsels employers
and professionals on the spectrum of
employment issues in both union and
non-union workplaces. He also litigates
an array of employment matters in state
and federal courts.
www.vsb.org

Professional Notices
David A. Hirsch of The
Myerson Law Group,
P.C. in Reston was elected
to the Dulles Regional
Chamber of Commerce’s
Hirsch
Board of Directors
as its General Counsel. Hirsch’s
practice includes representation of
businesses and individuals in litigation,
arbitration, mediation, and state and
local administrative agency hearings.
Hirsch also sits as an arbitrator with the
American Arbitration Association.
Carlton Fields has
elected Gene Rossi of the
Washington, D.C. office to
shareholder. Rossi spent
nearly three decades as a
Rossi
federal prosecutor, and now
concentrates on matters related to white
collar criminal defense and government
investigations. During his U.S.
Department of Justice career, Rossi had
more than 110 federal trials, including
an unprecedented 90 jury trials, in U.S.
district and bankruptcy courts. He
earned his LL.M. from Georgetown
University Law Center; his J.D. from
American University Washington
College of Law; and his B.A, cum laude,
from Fairfield University.
Jerry W. Cox has written
KILLER AIRBAGS: The
Deadly Secret Automakers
Don’t Want You to Know.
Cox warns that defective
Takata airbags, which
have killed and maimed
hundreds of drivers despite the biggest
consumer product recall in history,
remain in 50 million cars. The book
explains what federal auto safety
regulators and consumers must do to
prevent thousands more injuries and

deaths in the coming decade. More
information may be found on the book’s
website, www.killerairbags.com
James Williams of Tingen
& Williams PLLC in
Richmond has recently
been named chair of the
Virginia Bar Association’s Williams
Lawyers for the Arts
Committee. The committee is actively
seeking VBA members who would like
to serve on the committee to partner
with and provide resources to arts
organizations who may be interested in
having lawyers host talks/panels. Topics
include intellectual property, contracts,
business formation, and more, and
will be conducted virtually to allow
access to arts organizations across the
Commonwealth.
The Prince William
County Bar Association
has elected Donna
Dougherty as president for
the 2021 year. Dougherty
Dougherty
has been a PWCBA member
since 2011 and served on committees
and as committee chairs since 2013.

You’ve Got Mail!
Or you might, if your email
address is up to date with the
Virginia State Bar.
Please make sure you are getting
our monthly VSB News and annual
compliance messages by adding
vsbnews@vsb.org,
membership@vsb.org, and
MCLE@vsb.org
to your email contacts.
And as always: Keep all of your
information current by logging on
at www.vsb.org.
NEW: You can opt out of receiving
Virginia Lawyer by mail if you
prefer to read it online.

Jesse R. Binnall recently
formed The Binnall
Law Group, PLLC in
Alexandria, focusing on
business law, white-collar
McKasson
crimes, constitutional law,
and election law. Lindsay McKasson
has been promoted to partner with
Binnall Law Group as part of the firm’s
transition from Harvey & Binnall
PLLC. McKasson has successfully
argued before the Ninth Circuit Court
of Appeals and her focus at the firm
includes Constitutional and
commercial litigation.

Professional Notices
Email your news and professional portrait to dnorman@vsb.org for publication in
Virginia Lawyer. Professional notices are free to Virginia lawyers and may be edited for
length and clarity.
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Classified Ads
Last Word

continued from page 62

Microsoft Word, it’s under
Tools > Hyphenation >
Automatically hyphenate
document).
Tip #5: Use one space
between sentences.
Like full justification, using
two spaces after a sentence
introduces unnecessary—
and distracting—white space
into the paragraph.17 I know
the two-space vs. one-space
debate generates a lot of
passion among legal writers,
and I may cost myself
some readers here. But for
those who are adamant
about using two spaces, I’ll
simply repeat the challenge
proposed by professional
typographer and lawyer
Matthew Butterick: “If you’re
skeptical, pick up any book,
newspaper, or magazine and
tell me how many spaces
there are between sentences.
Correct—one.”18 q
Endnotes
1 Brandon J. Harrison, The Lawyer
as Professional Writer, 62 Ark.
L. Rev. 725, 741 (2009) (“All
professional writers understand
that the initial visual impression
which a document or exhibit
presents is almost as important
as the text that explains a client's
legal position or argument. So
attend to the visual aspects of a
client’s legal papers.”).
2 Ruth Anne Robbins, Painting
with Print, 1 J. Ass’n Legal
Writing Directors 108, 11011 (2004); James D. Dimitri, Best
Practices in Document Design, 61
Res Gestae 11, 11 (2018).
3 Joe Fore, Encourage Students
to Eliminate the Brown M&Ms
from Their Legal Writing, 25
Perspectives: Teaching Legal
Res. & Writing 18, 20 (2016).
4 B
 ryan A. Garner, Legal
Writing in Plain English
124 (2001) (“To the modern
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eye, densely printed pages are
a turnoff. Readers find them
discouraging.”).
Robbins, supra note 2, at 122;
Matthew Butterick, line length,
Typography for Lawyers,
https://typographyforlawyers.
com/line-length.html.
Matthew Butterick, page margins,
Typography for Lawyers,
https://typographyforlawyers.
com/page-margins.html.
Matthew Butterick, centered text,
Typography for Lawyers,
https://typographyforlawyers.
com/centered-text.html.
Robbins, supra note 2, at 131.
Id.
Id. at 122; Dimitri, supra note 2,
at 14.
United States Court of Appeals
for the Seventh Circuit,
Requirements and Suggestions
for Typography in Briefs and
Other Papers, at 6, http://www.
ca7.uscourts.gov/forms/type.pdf
[hereinafter Seventh Circuit];
Dimitri, supra note 2, at 14;
Matthew Butterick, first-line
indents, Typography for
Lawyers, https://typographyforlawyers.com/first-line-indents.
html.
Matthew Butterick, justified text,
Typography for Lawyers,
https://typographyforlawyers.
com/justified-text.html.
Robbins, supra note 2, at 130;
Dimitri, supra note 2, at 14.
See, e.g., Bryan A. Garner, The
Redbook: A Manual on Legal
Style 92-93 (3d ed. 2013);
Gerald Lebovits, Document
Design: Pretty in Print—Part I,
NYSBA B.J., March/April 2009,
at 55; Robbins, supra note 2, at
130; Dimitri, supra note 2, at 14.
Butterick, supra note 12.
Id.; Seventh Circuit, supra note
11, at 6.
Garner, supra note 14, at 94;
Seventh Circuit, supra note 11, at
5.
Matthew Butterick, one space
between sentences, Typography
for Lawyers, https://typographyforlawyers.com/
one-space-between-sentences.
html; Seventh Circuit, supra note
11, at 5.
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Services

For Sale

CARDIOLOGY &
PULMONARY CRITICAL
CARE EXPERT WITNESSES
Military physicians in
Active Clinical Practice.
Experts in modern
standard of care for
Cardiology, Critical
Care, Internal Medicine,
and Pulmonology. The
knowledge you and your
clients deserve. Learn more:
CLWadeEnterprises.com.
Please contact Leah Wade
of CL Wade Enterprises,
LLC at (201) 321-5113
or CLWadeEnterprises@
gmail.com.

LAW LIBRARY
(VIRGINIA BEACH)
Large collection of over
500 law books including
Michie’s (all volumes of
Virginia Forms), ALR 3rd
and 4th, Proof of Facts, Am
Jur Pleading and Practice,
and numerous treatises.
Beautiful condition, and
an excellent addition to
any law office looking for
traditional law décor and
reference material. Michie’s
alone is selling for $2,700
on LexisNexis. $3,250 for
the collection or contact
me for partial offers. Email
litigator1967@cox.net or
(757) 467-0008.

Website Advertisements & Classified Ads
Virginia Lawyer is distributed to Virginia lawyers, judges, law
libraries, other state bar associations, the media, and general
subscribers. Total circulation is over 50,000.
The VSB website has almost 34 million hits per year and
almost 12 million (page views) impressions. Please contact
Dee Norman at (804) 775-0594 or dnorman@vsb.org if you
are interested in advertising in Virginia Lawyer or at VSB.org.
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Classified Ads
Positions Available
FAMILY LAW ASSOCIATE
(RESTON)
Family Law Associate:
Odin, Feldman & Pittleman
is seeking an associate
attorney with 1–3 years
of experience practicing
family law who will manage
their own caseload and
assist in all aspects of trial
preparation. Virginia Bar
required. Contact careers@
ofplaw.com. Please visit
www.ofplaw.com for more
details. We are an Equal
Opportunity Employer.
LITIGATION ATTORNEY
(RICHMOND)
Haney Phinyowattanachip
PLLC is seeking a litigation
attorney with at least 5
years’ experience to join our
team. Market competitive
salary and benefits, plus
excellent environment, and
work-life balance. Visit
https://bit.ly/2NL9KkN
for more information.
Submit confidential resume
and cover letter to info@
haneyphinyo.com.
SENIOR ASSISTANT
COUNTY ATTORNEY
– TRANSACTIONAL
(LOUDOUN)
The Loudoun County
Attorney’s Office is seeking
an attorney with experience
in procurement, contracts,
real estate and construction
law. The attorney will be

primarily responsible for
providing legal support
for procurement, leasing,
acquisition and disposition
of real property, and
environmental projects.
Experience preferred
in contract review and
preparation and real estate
law. Visit www.loudoun.
gov/jobs for more detailed
information.
WORKERS’ COMPENSATION
ASSOCIATE (RICHMOND)
McAngus Goudelock and
Courie LLC (MGC) is a
growing, highly respected,
regional insurance defense
firm with 16 locations in
the Southeast. MGC offers
a dynamic workplace, longterm career opportunities,
and a generous
compensation package
for candidates motivated
to achieve excellence
in the business of law.
Attorneys with an interest
in workers’ compensation
law and/or attorneys with
established relationships
in the insurance defense
industry are encouraged to
apply. Candidates must be
licensed to practice in VA.
Apply online http://bit.ly/
MGCjobs21.
ASSISTANT ATTORNEY
GENERAL (WEST VIRGINIA)
The Office of the West
Virginia Attorney General
is seeking a full-time
attorney to represent the

Department of Homeland
Security as part of the
Office’s Arts, Education,
Commissions and Boards
Division. Ideal candidates
will have a minimum of
five years of litigation
experience. Candidates will
have superior written and
oral communication skills.
Successful candidates will
be aggressive and focused
with the ability to produce
a high-quality legal product
under strict deadlines.
Candidates must have
an active WV law license
and successfully pass a
background check.
Please send your resume
and preferred salary
range to jobs@wvago.gov
with “Assistant Attorney
General” in the subject line.
HEALTH ASSOCIATE
(RICHMOND)
Christian & Barton L.L.P.
is one of Virginia’s premier
mid-sized law firms.
With offices in downtown
Richmond, the firm
seeks an experienced and
motivated attorney to join
its highly regarded and
well-established health law
practice. A minimum of two
years’ experience and an
exemplary academic record
are required. Candidates also
must have strong analytical,
writing, legal research,
and oral advocacy skills.
Prior experience in health
law is preferred; however,

other work in healthcare
is also a plus. The position
provides an opportunity
for significant growth and
work on a wide range of
health law matters in a
cooperative environment.
The firm’s practice includes
representation of some
of the region’s most
preeminent health care
providers and organizations,
and work on cutting-edge
issues in health law. The
Firm offers competitive
compensation and benefits
commensurate with
experience. A Virginia
license is required. Send
cover letter, resume and
references to: Shannon
Wiltshire, 909 East Main St.,
Suite 1200, Richmond, VA
23219 or email personnel@
cblaw.com. EOE

Office Space
CLASS A OFFICE SPACE
AVAILABLE NOW
If you are searching for
office space in NoVa/D.C.
Metro or Richmond, we
have a number of excellent
opportunities with the
amenities and finish suitable
for law firms of all sizes.
Please email Joey Caperton,
joey.caperton@bdnreit.
com at Brandywine Realty
Trust to discuss your leasing
needs, or dial Joey directly at
(804) 521-1824.

Your law degree doesn’t have to retire with you.
Transition into emeritus status and practice only pro bono.
To start the application process toward emeritus status, call (804) 775-0530.
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The Last Word

Improving Document Design with Better Spacing
by Joe Fore

Lawyers take the words they put on the
page seriously. But I fear that they often
neglect the very last step in the writing
task: making sure that those words are
formatted effectively on the page. Just as
our language must be precise and wellthought-out, our documents must also
be formatted in a thoughtful way.1
For one thing, good formatting
enhances readability; poor formatting
impairs it. It’s hard enough to get the
substance of our legal writing to be
clear. We don’t need poor formatting
undermining us. A well-formatted page
also creates a good first impression in
your reader’s mind—a crucial step in
building credibility and interest.2 Before
a reader can even process the substance
of your work, a cleanly formatted
document sets a tone that the document
is the result of care and deliberation. By
contrast, a poorly formatted document
discourages the reader and creates an air
of carelessness that can be imputed to
your writing’s substance.3
One key aspect of formatting is
spacing—the amount of white space
within, between, and around words,
sentences, and paragraphs. Too little
white space is a problem; no one can
easily read a page totally crammed
with text (nor would they want to).4
Conversely, too much—or randomly
placed—white space can be distracting
and can make it harder for the reader to
navigate the text.
Luckily, with just a few adjustments,
you can fix many of the most common
spacing issues in legal documents.
Here are five quick and easy spacing
tweaks that will improve the look and
readability of your documents right
away:
Tip #1: Increase your left and right
margins.
When lines of text are too long,
readers’ eyes have to move farther and
work harder to locate the start of the
next line, which makes reading more
62
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taxing.5 Word processing programs,
like Microsoft Word, often have a
default margin size of 1 or 1.25 inches,
which leads to overly long lines in most
legal writing situations. So increase
those margins to 1.5 or even 2 inches,
depending on the font size and type.6
Tip #2: Don’t center text.
A large chunk of centered text—such as
a lengthy heading in a motion—is very
hard to read because the edges of the
lines aren’t even.7 And mixing centered
text with left-aligned text disrupts the
reader’s ability to move smoothly from
the end of one line to the start of the
next.8 It also creates an inharmonious
and messy look, with lines starting all
over the place.9 So for longer headings—
anything longer than a simple label like
“Summary” or “Statement of Facts”—
leave those aligned on the left side of
the page.
Tip #3: Reduce paragraph
indentations.
Like centered text, large indentations at
the start of your paragraphs can impede
the reader’s ability to find the start of
the next line.10 The ideal indent size will
vary with the size of type you’re using
and the length of your lines. But for a
typical document written in 12-point
font, the default half-inch indents on
most word processors are probably
a bit too long. Try dropping your
indentations down to a quarter inch,
which should produce more readable
paragraphs.11

Tip #4: Favor left-aligned paragraphs;
hyphenate fully justified ones.
Neither left alignment (leaving “ragged”
right margins) nor full justification
(having text aligned on both the left and
right sides) is inherently right or wrong;
the choice largely depends on the
situation and personal preference.12 But
fully justifying text can introduce large
and somewhat random spaces between
words, creating gaps of white space
that can distract readers.13 This has led
some legal writing commentators to
discourage the use of full justification
altogether.14
I’m not sure I can go that far, since
justification lends an air of formality
and a clean look to a legal document.15
Instead, if you want to justify your text,
you can reduce random white space by
turning on the hyphenation feature in
your word processing program.16 (For
example, on my Mac OS version of
Last Word continued on page 60

Joe Fore is an Associate Professor of Law,
General Faculty and Co-Director of the Legal
Research & Writing Program at the University
of Virginia School of Law. Have a comment, a
question, or an idea for a future column? Email
him at jfore@law.virginia.edu or connect with
him on Twitter (@Joe_Fore).
www.vsb.org

