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President’s Message
by Doris Henderson Causey

Senior Lawyers Are the Heart of the Law

Senior lawyers keep everything
flowing throughout every area of
the law. Where would we be without
senior lawyers? They are the protectors
of our democracy. “We stand on the
shoulders of giants,” says Judge Gerald
B. Lee. We all know a more seasoned
lawyer who took the time to teach
us how to practice law, celebrate our
victories, and listen to our defeats.
They are the true teachers of the
practice of law, civility, and the do’s
and don’ts of the profession. I remember when I first began to practice and
how scared I was to go to trial. It was a
more senior lawyer that pushed me out
the door and said, “go — you’re ready.”
When I won, my clients were so happy,
and I was too. The senior lawyer and
I celebrated, but it only lasted a few
minutes because there was yet another
case to prepare.
W.T. Mason has long been the
heart of the Dominion Bar Association
(ODBA). If you are an ODBA member, you know W.T. Mason and he has
taken your picture. He has pictures of
at least 40 years of history. He has led
the way and taught many generations
of lawyers so many invaluable lessons.
Although he has no children of his
own, many lawyers consider him the
father of ODBA. There’s not an ODBA
meeting where he is not present. He
has preserved history through his
pictures and stories. He is a giant.
Every organization and every lawyer
has their giant(s) — those that make
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a difference and inspire you to make a
difference.
Senior Law Day is a way for all
bar associations to give back to the
seniors in their legal community. You
plan it and they will come. The Senior
Lawyers Conference has a blueprint
of the Senior Law Day program.
Most of the work is completed. All a
bar association has to do is host it. I
would like to encourage all local bar
associations to have a Senior Law Day
program. Bob Hawthorne is the chair
of the Senior Lawyers Conference for
the Virginia State Bar and an excellent
resource for those who are interested.

We all know a more seasoned
lawyer who took the time to
teach us how to practice law,
celebrate our victories, and
listen to our defeats.

Senior lawyers are the best mentors. Today, both the senior lawyer
and the young lawyer have so much
to learn from each other. The young
lawyer teaches the senior lawyer all
about technology and the latest gadget, while the senior lawyer teaches
the fundamentals of law practice and
what to expect when trying a partic-

ular case. Every law firm and every
young lawyer should have a senior
lawyer to learn from.
Judge Marilynn Goss is my
seasoned lawyer mentor. As I began
to practice, I could always count on
her to guide me in the right direction
when preparing for trial. And just
like they did in law school, she asked
me enough questions to spark my
thoughts of what path to take with
my case. She can truly tell you some
stories about my early days of practice.
Law school and the practice of law are
two different animals. Marilynn knows
of my grandiose victories and my
embarrassing defeats. Nevertheless, she
is always there to debrief me and listen
to my arguments.
Marilynn has been a great mentor
and has taught me so much about the
practice of law. From early on, she
took me to ODBA meetings and introduced me to everyone. They became
my family. She made sure that I volunteered with legal aid and got involved
with local and state bar associations.
The VSB and the ODBA were mandatory. She kept me sane in times when
I would freak out about the smallest
thing. She would say calmly: “Well it’s
not the end of the world. You made a
mistake. It’s okay. Now you know not
to do that again.” Additionally, she
and Henry McLaughlin (former legal
aid director) always knew the answer
President’s Message continued on page 16
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Executive Director’s Message
by Karen A. Gould

Where Do Things Stand with Lawyer
Discipline in Virginia?
Those of you who have never been
involved in the disciplinary system
may not be aware that the VSB receives
approximately 3,000 complaints a year,
many of which do not state a complaint against Virginia’s lawyers. Here
is a snapshot look at what happened
to the 3,000+ complaints received between July 1, 2016 and June 30, 2017:
• 3,304 complaints were received in FY
2017, up 4.4% from 3,162 in FY 2016;
• Of those, the VSB’s Intake
Department resolved 2,021 (61%)
summarily with no action taken on
the basis that the complaints did not
implicate the Rules of Professional
Conduct;
• Another 749 (22.7%) alleged minor
acts of misconduct that Intake resolved through its proactive process
without creating a disciplinary
record;
• Intake formally opened and assigned
516 (15.6%) to bar disciplinary counsel for investigation.
Of the 516 complaints assigned to bar
disciplinary counsel, listed below are
the various areas of law of the complaints:
125		 Criminal Practice
82		 Family Law
34		 Personal Injury Practice
30		 Civil Litigation
29		Estate Planning and
Administration
24		 Trust Account Overdrafts
21		Bankruptcy
18		 Real Estate Practice
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16		Immigration
8		 Traffic Offenses
7		Collections
6		Guardianship/GAL & Legal/
Medical Malpractice
5		Prosecutors
4		Foreclosures
3		Landlord/Tenant, Workers
Comp & Patent/Trademark
48		Miscellaneous matters in 22
other areas of law
Carried forward from FY 2016 were
348 cases, for a total of 864 cases on
the disciplinary docket during FY
2017. Of those cases, 204 were dismissed at the preliminary investigation
phase, 142 were dismissed by district
committees, nine were dismissed by
the Disciplinary Board, and one was
dismissed by a three-judge panel of
circuit court judges. Of the remainder
that were adjudicated in some fashion, 148 cases resulted in sanctions.
Therefore, out of the 864 cases on
the docket during FY 2017, 512 were
resolved, leaving 352 carried forward
to FY 2018.
To date in FY 2018, 2,157 complaints have been received by the VSB
between 7/1/2017 to 3/1/2018. Of
these, the Intake Department resolved
1,366 (63.3%) summarily with no
action taken on the basis that the
complaints did not implicate the Rules
of Professional Conduct. Another 448
(20.8%) alleged minor acts of misconduct were resolved by Intake through
its proactive process without creating
a disciplinary record. Intake formally
opened 343 complaints (15.9%) and

assigned them to bar disciplinary
counsel for investigation.
Among clients who file ethical
complaints with the bar are those
clients who are dissatisfied for other
reasons with the services they received
and believe the VSB disciplinary
system offers redress by reprimanding,
suspending, or disbarring the attorney.
Often, there are increasingly strident
demands by these former clients that
their complaints be prosecuted regardless of whether they state a violation of
the Rules of Professional Conduct. Yet,
the information provided to the public
by the VSB on how to file a misconduct inquiry about a lawyers specifically states that:
The VSB recognizes that people have
many kinds of dealings with lawyers,
but not all those situations are subject
to review through the bar’s disciplinary
process. Some problems with lawyers
will need to be addressed in other ways.
For example, the VSB will not open
disciplinary cases on:
• Inquiries about a lawyer’s fee.
•D
 issatisfaction with the quality of a
lawyer’s advice or strategy.
• Rude behavior by an attorney.
• I nquiries about judges in their judicial
capacity.

Lawyer Discipline continued on page 17
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Bar Counsel’s Message
by Edward L. Davis

Immigration Law: the Ethical Dilemmas of
a Highly Specialized Practice Area
In the fiscal year ending
June 30, 2017, the Virginia State Bar
received 3,304 complaints of attorney
misconduct. This is an increase of
about 4.4 percent from the year before,
but otherwise about the same as in
recent years. The bar does not assume
that an attorney is guilty of misconduct upon receiving a complaint. The
team of attorneys in the Office of Bar
Counsel’s intake department summarily dismisses more than half of
these complaints on the basis that the
allegations do not constitute violations
of the Rules of Professional Conduct.
For complaints alleging minor acts of
professional misconduct, the bar often
asks the attorneys to resolve the issues
with their clients and avoid the opening of formal disciplinary files. In the
past fiscal year, the bar closed 749 such
cases — 23 percent of all complaints
received — in this manner without
creating disciplinary records.
The intake attorneys assigned the
remaining 516 complaints, about 16
percent, to the disciplinary attorneys
for preliminary investigation. Some of
these complaints involved highly specialized areas of practice in which the
bar encourages attorneys to practice
regularly, not sporadically.1 One such
area is immigration law.
Last year the bar assigned 16 immigration complaints for preliminary
investigation, about twice as many as
in the two preceding years, but lower
than other preceding years. Very few
of these complaints resulted in public
discipline. Many of the complaints
were against attorneys not admitted to
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practice in Virginia.2 This is because
immigration courts do not require
attorneys to be admitted in the states
where they practice immigration law,
only that they be admitted to practice
law in at least one state. Other complaints have involved Virginia lawyers
practicing immigration law in other
states.3 The complaints often involve
attorneys who receive fees for immigration work but fail to complete it
due to lack of diligence or lack of the
legal proficiency needed to do so.
The intricacies of immigration
procedures can place attorneys in
difficult ethical dilemmas. Immigrants
wishing to challenge adverse removal decisions often allege that their
attorneys were ineffective and hire new
counsel to raise the issue on appeal
or in motions to reopen. Pertinent
case law provides that to perfect such
claims, immigrants must satisfy three
procedural requirements.4 One such
requirement is that a complaint be
filed with the appropriate disciplinary
authorities concerning the prior attorney’s breach of ethical or legal responsibilities, and, if not, to explain why
not.5 Counsel must verify the validity
of the client’s claims before filing with
disciplinary authorities. Failure to do
so can result in disciplinary action by
the Executive Office for Immigration
Review (EOIR) and the Department
of Homeland Security (DHS). Some
attorneys are unaware that, in certain
circumstances, a disciplinary complaint is not necessary to meet the
required criteria. An explanation, such
as prior counsel made every effort to

remedy the situation, can meet the
criteria.6 Counsel may accomplish this
simply by contacting the prior counsel.
Another ethical dilemma may
arise when attorneys apply for asylum
on behalf of their clients with the
intent of achieving the cancellation
of collateral removal actions. The two
proceedings have completely different criteria. Asylum may be sought
affirmatively, outside the context of
immigration court and before the
asylum office, and defensively, in the
context of removal proceedings in immigration court. Regardless, prior to
filing an asylum application, attorneys
should carefully review the client’s
claim to ensure that it is colorable
in law and in fact and that it can be
supported by some form of evidence. 7
Attorneys who file asylum applications
without such vetting may be subject
to disciplinary action by the EOIR and
DHS. Such disciplinary action can lead
to reciprocal discipline in Virginia.
Fortunately, the complaints
against Virginia immigration attorneys
have seen a downward trend in recent
years. Attorneys confronted with the
ethical dilemmas mentioned in this
article may contact organizations such
as the American Immigration Lawyers
Association (AILA) for guidance.
Endnotes:
1	Comment [1] to Rule 1.1 of the Rules
of Professional Conduct provides
that a lawyer can provide adequate
representation in a wholly novel field
through necessary study and that
Immigration Law continued on page 17
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Legal Aid
by Henry Woodward

Legal Aid Society of Roanoke Valley —
A Half-Century Quest for Justice
In 1966, the Legal Aid Society of
Roanoke Valley (LASRV) became
Virginia’s first staff-model legal aid
licensed by the Virginia State Bar and
Virginia’s first program to receive
Office of Economic Opportunity
funding. It fell to the society’s board
and staff to resolve, for the ultimate
benefit of all legal aid programs, many
of a broad range of legal controversies
over control, purpose, and accountability for this new instrument of
justice. Within a few turbulent years,
however, the persistence of dedicated
bar members and the achievements of
LASRV attorneys combined to make
the LASRV board of directors a model
of support for its staff attorneys and a
bulwark against impairment of their
effective assistance to clients.
Beginning in 1996, LASRV faced
a hostile battery of Congressional restrictions on use of its funding, including prohibitions against class actions,
lobbying for favorable legislation, challenges to public benefit administration, and seeking court-awarded fees
under statutory authorization. The
LASRV Board believed the impact on
effective LASRV representation would
be severe and in 1998 gave up its federal funding to restore access — with
state and local support — to the full
range of representation for the benefit
of its clients. The history which follows
puts that decision in perspective.
A Constitution for All
From the very beginning, LASRV
attorneys took on some of the major
impediments that prevented the poor
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from accessing the legal system. At the
outset, LASRV attorneys participated
in the rotation of lawyers accepting
appointment in misdemeanor criminal
cases. LASRV’s constitutional challenge to imprisonment of those unable
to pay criminal fines forced legislative
changes that allowed payment plans.
In another successful LASRV suit, the
Fourth Circuit ruled that the Supreme
Court Argersinger decision mandating
court-appointed counsel for indigents
in misdemeanor cases facing jail was to
be applied retroactively.
On the civil side, LASRV attorneys
successfully challenged state child removal from parents without a hearing. A constitutional challenge to the
secured bond required for appeal from
general district to circuit court failed,
but another federal suit successfully
enabled a poor homeowner to use real
estate for security. A Fourth Circuit decision required Virginia divorce courts
to accommodate the Supreme Court’s
Boddie v. Connecticut decision, which
found economic barriers to divorce
a violation of due process, regarding
the publication requirement against
nonresident defendants. In a case
challenging the common law necessaries doctrine, the Supreme Court of
Virginia agreed on the equal protection analysis urged by LASRV attorneys and struck down the doctrine as
gender discrimination under Article
I § 11 of the Constitution of Virginia
and the Equal Protection Clause.
The most literal LASRV achievement in access to the courts may be
its 1997 suit filed to force renovation

of the Bedford County Courthouse.
Because that courthouse had no
ground-level access to the entry floor
and no public elevator to the courtrooms on an upper floor, disabled
parties and witnesses attending court
had to endure the humiliation of being
carried up the stairs by a bailiff. After
years of complaints, LASRV brought
federal suit under the Americans
with Disabilities Act requesting that
the county be required to modify the
facility to provide access. That suit and
its quick settlement may have been
greeted with a smile by the state court
personnel, and it motivated Bedford
County to undertake, by consent and
at substantial expense, both temporary accommodation and long-term
renovation to modernize the historic
courthouse.
The lifeline income-support
and medical programs affecting so
many legal aid clients have often been
improved by LASRV objections to
their unconstitutionality or noncompliance with federal law. The late John
Levy, founding sparkplug of legal aid
programs in Richmond and eastern
Virginia, and later an inspiring law
professor, began his legal aid career
as a Reginald Heber Smith fellow at
LASRV. His early litigation challenges to unauthorized welfare liens and
work requirements set a model for the
program’s future successes in:
• attacking denial of benefits to
16–18-year olds in Aid to Dependent
Children;
• refusal of social services departments
to release medical records of clients;
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Legal Aid
• access to hospitals under the HillBurton Act;
• overbroad transfer-of-asset rules in
Medicaid; and
• denial of transportation expenses in
Medicaid.
Several of these cases were certified
as class actions and brought relief to
thousands of benefit recipients.
A Roof Overhead
The housing of low income families is
precarious at best; intolerable for health,
safety, and security at worst. LASRV
maintains a near-monopoly of expertise
within its service area on the arcane law
of public and subsidized housing rights.
An early LASRV federal class action
required the local housing authority to
follow federal law on lease and hearing procedures. Another federal class
action against the Virginia Housing
Development Authority resulted in
statewide revision of their leases to
impose a federal limitation of evictions
to those for good cause. A highlight of
LASRV’s litigation history is Wright v.
Roanoke Redel. & Hsg. Auth., a federal
class action that challenged utility bill
overcharges to 1,400 public housing
families as a violation of the Brooke
Amendment to the U.S. Housing Act.
After losing in the federal district and
circuit courts, LASRV attorneys won
a precedential 1986 reversal in the
Supreme Court that remains among the
high-water marks of Section 1983 litigation, and charts a course still followed
by other Virginia legal aid societies in
obtaining fair utility allowances for
public housing clients.
In private rental housing, LASRV
attorneys have become expert at using
the tools provided by the Virginia
Residential Landlord and Tenant Act
adopted in 1974. That statute dramatically revised the common law doctrine
of independent covenants for rent and
conditions, while adding court-awarded
attorney fees to offset omnipresent lease
www.vsb.org

provisions for landlord attorney fees.
LASRV attorneys consulted with the
City of Roanoke on its adoption of a
rental inspection program (and later improvements thereon), which has been a
major force in rehabilitation of the city’s
older housing. Code inspectors and
their reports are now a prime source of
objective evidence in landlord-tenant
cases, and for code enforcement, LASRV
is often the hammer to achieve landlord
compliance for the benefit of its tenant
clients. Common issues, in addition to
condition problems, include: lockouts,
utility shutoffs, excessive fees, refusal
of accommodation to the disabled, and
refusal to return security deposits.
LASRV litigation in Wohlford v.
Quesenberry resulted in a subsequent
advance in landlord tenant law. In that
case the LASRV tenant’s rental was not
covered by the VRLTA, but she sought
damage recovery for landlord’s noncompliance with the Statewide Building
Maintenance Code. The Supreme Court
of Virginia held that without VRLTA
coverage, the landlord under the common law was not liable for conditions.
This highlighted coverage gap was then
presented to the General Assembly,
which added a tenant remedy to statutes
which cover non-VRLTA rentals.
Defense of low-income homeowners from predatory schemes is reflected
in the program’s Supreme Court of
Virginia victories in Valley Acceptance
Corp. v. Glasby, where a small loan company exceeded its authority by taking
home mortgages to secure small loans
— one of the first reported cases under
the Virginia Consumer Protection Act;
and Garrison v. First Fed. Sav. & Loan of
SC, which reversed a circuit court ruling
to declare a second mortgage illegal
under Virginia’s usury statutes. During
the housing foreclosure crisis of the last
decade, LASRV also developed expertise
in court actions to enjoin foreclosure,
modify loans, and moderate displacement. An LASRV staff attorney net-

working with the statewide Advocates
for Credit, Employment and Shelter task
force continues that intensive effort.
Pocketbook Justice
Poverty may be relieved by increasing
income or by reducing outflow. LASRV’s
practice of consumer law is focused
on reducing the loss of scarce client
resources to exploitative and predatory
sales and collection practices. While
consumer protection statutes often
authorize court-awarded attorney fees
to incentivize private attorneys, there are
no private bar consumer specialists in
LASRV’s service area.
In 1979, LASRV brought one of the
earliest class actions under the federal Fair Debt Collection Practices Act
(FDCPA), West v. Costen. The reported
decision remains a much-cited interpretation of the Act, and the case closed a
collection agency that used strong-arm
tactics. A 1995 LASRV class action accused a complex forum abuse collection
scheme of violation of the FDCPA, the
Racketeering Influenced and Corrupt
Organizations Act (RICO), and the
Virginia Consumer Protection Act. Its
class action settlement vacated 346 judgments against consumer victims and
returned their payments. A 2001 class
action against a furniture store chain
resulted in a statewide audit of credit
insurance practices by the Bureau of
Insurance, and a settlement order which
benefited some 30,000 class members.
Three of LASRV’s notable achievements in protection of poor debtors
reflect active participation in legislative
and administrative advocacy. When the
Poor Debtor’s Exemption was finally
modernized to get beyond the spinning
wheel and other apparatus of frontier
days, LASRV was consulted in developing the revisions and prompted several
additional exemptions including, for
the first time, the family motor vehicle.
An instance of interrogatory proceedings dragging a Valley resident to an
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Eastern Shore court prompted not only
a Federal Trade Commission finding of
Unfair Trade Practice, but also LASRV
testimony that led the General Assembly
to allow transfer of any such proceeding
to a court near the debtor’s residence.
Finally, in the long struggle to protect social security benefits from bank
account garnishment, LASRV lobbied
both for Congressional change and
toward the eventual solution of Treasury
Regulation. Program collaboration with
the Washington & Lee Law Review produced a timely student note that was the
major academic commentary on that
problem.
Within the last decade, the massive
sale of bundled consumer accounts to
debt buying companies created substantial pressure upon courts as well as debtors. LASRV initiated a legal aid network
to understand and cope with these cases:
the shared knowledge has helped debtor
counsel to sort out which cases are
defensible and has improved debt buyer
practice and court disposition, as well as
defense. Among the cases defended by
LASRV, the high point thus far has been

the dismissal of a debt buyer claim for
$44,000, with payment of $4500 to the
client on LASRV counterclaim.
Court award of attorney fees, as
authorized by many consumer statutes,
makes the threatened enforcement of
those statutes potent in an individual
case as well as in a class action. Where
private counsel could not be found,
LASRV has filed suit and obtained
appropriate judgments or settlements
in many cases of car title loan violation;
improper mobile home and vehicle
and repossession; illegal used car sales;
financing with improper disclosure of
credit terms; and collection overreaching in both local and interstate cases.
More Bread and Butter Issues for Legal
Aid Clients.
There are so many areas of the law that
touch legal aid clients and demand
frequent and recurring lawyer help.
Specialized LASRV attorneys address
directly the range of domestic violence
issues and their causes among our client
community. Enforcement of wage laws
and preserving vocational licenses has

taken on increased significance in a
changing economy. Access to unemployment benefits, nutrition and medical
care are constant demands. LASRV
continues to address this range of need
in partnership with its federally funded
sister program Blue Ridge Legal Services
and the excellent pro bono work of private attorneys in our service area.
Whither Legal Aid?
Times of uncertainty in our constitutional order are particularly precarious
for people living at the margins of the
economy. The funding of viable legal
services for the poor may be one of the
litmus tests of whether our common
ideals of justice still hold us together. As
always, the support of the Virginia bar
and lawyers everywhere will be determinative in our future.

Henry Woodward is senior attorney at the
Legal Aid Society of Roanoke Valley and
professor of practice at Washington and Lee
School of Law. He was general counsel of
LASRV from 1974 through 2009.

President’s Message continued from page 8

to the most arcane legal question and
could always could tell me exactly
what to do and, most importantly,
what not to do.
If you are a senior lawyer interested in pro bono, the new VSB emeritus
rule allows retired attorneys to do
pro bono work without the need of a
supervising attorney. Emeritus status
attorneys do not pay bar dues and
can now do pro bono work without
supervision. This rule went into effect
on March 1, 2018.
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As this is my last president’s message, allow me to say that it has been
an honor to serve as the 79th president
of the Virginia State Bar. I would like
to thank everyone for their support
and kindness shown during my presidency. I hope that I have brought more
attention to the needs of low-income
Virginians and the need of all legal aid
programs. Additionally, I am hopeful that the need for diversity and
inclusion has gained some momentum
within the profession.

It has truly been my honor to
serve as the first African-American
and the first legal aid attorney to be
president of this historic organization.
Hopefully, it will not be another 79
years before we elect someone else like
me to serve as president. Thank you to
those that took my challenge and volunteered to serve on committees and
run for council. It’s you that make the
difference in the lives of the citizens of
Virginia and the legal profession.

www.vsb.org

Lawyer Discipline continued from page 10

• Inquiries that lawyers acting as
guardians ad litem or Commissioners
in Chancery have taken positions with
which you disagree.
• Allegations that a guilty plea in a
criminal case was not voluntary, unless
the guilty plea has been overturned by
a court.

• Allegations that a prosecutor prosecuted the wrong person or failed to
prosecute a case.
• Civil disputes with a lawyer, such as
the lawyer’s failure to pay a bill to
someone who has provided goods or
services directly to the lawyer, unless
it appears that the lawyer improperly
handled client funds.

Not every complaint against a lawyer
has a remedy with the Virginia State
Bar. In order for such a remedy to be
available to a client, a specific action
has to be linked to a violation of the
Rules of Professional Conduct.

Immigration Law continued from page 12
competent representation can be
provided through the association of a
lawyer of established competence in
the field in question.
2	See e.g. the Matter of Bibi Bahizi
Musafiri, VSB Docket No. 15-041101879, involving a New York
attorney practicing immigration law
in Virginia who received a public
reprimand with terms for failure to
communicate, protect her client’s
interests, and account for client funds.
Musafiri later suffered a six-month
suspension of her privilege to practice

in Virginia for noncompliance with
the terms.
3	See e.g. in the Matter of Douglas Paul
Wacholz, VSB Docket No. 12-033090763, involving a Virginia attorney practicing immigration law in
Nevada. Respondent consented to
the revocation of his law license on
charges that he did not complete an
immigration matter after being paid
in full and lost accountability of the
client’s funds. Respondent also consented to disbarment in Washington,
DC, based upon other misconduct in
Colorado.

4	
Matter of Lozada, 19 I&N Dec. 637
(BIA 1988), 857 F.2d 10 (1st Cir. 1988).
5
Id.
6	
Lu v. Attorney General, 259 F.3d 127
(3rd Cir. 2001).
7	
Ethical Considerations Related to
Affirmatively Filing an Application
for Asylum for the Purpose of
Applying for Cancellation of Removal
and Adjustment of Status for a
Nonpermanent Resident, American
Immigration Lawyers Association,
AILA Doc. No. 16110105 (Posted
11/1/16).

Fee Dispute Resolution Program

Now that your work is done, do you find yourself in a dispute with your client over fees and costs? The
Virginia State Bar offers another way to settle those disputes, without resorting to costly litigation.
The Special Committee on the Resolution of Fee Disputes oversees the Fee Dispute Resolution Program to provide an avenue, other
than litigation, for the expeditious and satisfactory resolution of fee disputes between attorneys and their clients through mediation
and uniform arbitration proceedings and works to foster trust and communication among attorneys and clients.
For information on the program, go to our website at www.vsb.org/site/about/resolution-of-fee-disputes.

www.vsb.org
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Bit by Bit:

The Relationship Between
Blockchain and the Law Grows
by S. Mohsin Reza, Esq. and Chelsea Pullen, Esq.

During this year’s session of the
Virginia General Assembly, lawmakers
introduced a resolution seeking to establish a joint subcommittee to study
blockchain technology and its uses.1
The move reflects the growing interest
of legislators across the country in
blockchain technology and its potential to transform how governments
function, companies operate, and
businesses transact with their customers. Many states have passed legislation aimed at making their laws more
welcoming to companies and others
that want to invest in the technology.
Lawyers will, of course, be called on by
clients from a wide range of industries
to help them comply with these new
laws and regulations.
18
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Blockchain, a form of distributed ledger technology, is a relatively uncomplicated concept.
The term “blockchain” refers to a “decentralized, peer-to-peer network that maintains a
public, or private, ledger of transactions.”2 In
basic terms, a blockchain is a type of ledger or
database that is written in code and distributed across a network of computers that are
all running the same software.3 The entire
network will create and maintain this ledger
of transactions using the same set of rules.4
Unlike most ledgers that are maintained by
one person or institution, a distributed ledger
is decentralized such that all computers (or
“nodes”) on the network maintain and authenticate a copy of that ledger.5 All transactions are encrypted and distributed throughout the network, with each node validating
the transaction on its own and recording it
on its system.6 Transactions, whether related
or not, are then bundled together by certain
computers on the network (“miners”), and
recorded as a “block” on the ledger chain,
with each block containing a reference to the
www.vsb.org
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previous block.7 This reference is actually a
specific mathematical algorithm (a “hash”)
that is completed by the miners. Any changes to a block or transaction after it has been
created will be subject to the same algorithm,
resulting in a different hash and causing a
noticeable cascading error in the chain.8
One leading expert has likened the
blockchain to amber and each transaction to
the fly that gets caught and embedded in the
amber, creating the block.9 Once another layer
of amber is placed on top, it becomes virtually
impossible to undo. Similarly, once a block
is created on the chain, it becomes mathematically and cryptographically impossible
to unwind without having a cascading effect
on the entire ledger.10 It is not feasible for one
node on the network to manipulate the ledger
without all other nodes on the system becoming aware of and rejecting the manipulation
through their consensus.11
Blockchain is perhaps best known
as being the backbone of Bitcoin and the
cryptocurrency market. The potential uses of
blockchain technology, however, far exceed
the cryptocurrency realm. The secure and
transparent nature of blockchain technology
has caught the attention of a wide range of
industries that maintain and rely on accurate
and accessible databases, including banking, finance, real estate, and healthcare. For
lawyers, blockchain technology is impacting
practice in a number of ways. An increasing number of law firms, for example, have
started accepting payment in the form of
digital currency.12 How lawyers are compensated is an area of interest to bar regulators,
and one ethics body has held that lawyers who
accept digital currency for legal services must
promptly convert that form of currency into
U.S. dollars and credit the client’s account.13
But what happens when a dispute involving blockchain transactions lands in court?
How do the evidentiary rules, for example,
apply to blockchain transactions? Providing a
hearsay exception, Virginia’s business records
rule allows for records of a “regularly conducted activity” to come into evidence if a
custodian or qualified witness can establish,
among other things, that the “record was
made and kept in the course of a regularly
conducted activity” of an organization and
that the “record was made at or near the time
www.vsb.org

of the acts, events, calculations, or conditions
by—or from information transmitted by—
someone with knowledge.”14 The decentralized, multi-custodian nature of blockchain
transactions does not easily mesh with the
current business records rule.
One state, Vermont, has passed legislation designed to increase the likelihood
that blockchain evidence will be admissible
in a legal proceeding. Vermont’s blockchain
enabling statute provides that a “digital record
electronically registered in a blockchain shall
be self-authenticating” if it is “accompanied
by a written declaration of a qualified person,
made under oath, stating the qualification
of the person to make the certification and:
(i) the date and time the record entered the
blockchain; (ii) the date and time the record
was received from the blockchain; (iii) that
the record was maintained in the blockchain
as a regularly conducted activity; and (iv) that
the record was made by the regularly conducted activity as a regular practice.”15 If this
certification can be made, the statute provides
that a number of presumptions apply. First, a
fact or record verified through a valid application of blockchain technology is authentic.16
Second, the date and time of the recordation
of the fact or record established through the
blockchain is the date and time the fact or record was added to the blockchain. 17 Third, the
person established through such a blockchain
as the person who made such recordation is
the person who, in fact, made the recorda-

One leading expert has likened the blockchain to amber
and each transaction to the fly that gets caught and
embedded in the amber, creating the block.
tion.18 Finally, the statute enumerates a number of ways the presumptions can apply to a
fact or record maintained on a blockchain,
including “contractual parties, provisions,
execution, effective dates, and status.”19 The
presumptions similarly apply in establishing
the “ownership, assignment, negotiation, and
GENERAL INTEREST FEATURES | Vol. 66 | April 2018 | VIRGINIA LAWYER
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transfer of money, property, contracts, instruments, and other legal rights and duties.”20
Vermont’s statute will likely serve as a useful
tool for litigators in proving the trustworthiness of blockchain transactions in jurisdictions where the business records rule has not
been expanded to cover this type of evidence.
The emergence of blockchain serves as
an example of the Virginia State Bar’s recently
adopted command that “[a]ttention should
be paid to the benefits and risks associated
with relevant technology.”21 Because blockchain technology is relatively new, the universe of its “benefits and risks” has not been
fully mapped. With blockchain’s more secure,
decentralized, and immutable characteristics,
however, innovators will continue to find
ways to use it. Accordingly, because blockchain is becoming more relevant, lawyers
should become competent in the technology
that will not only add another area of practice
for many lawyers, but will also change how
many more of us practice law.

9	
Quiet Master of Cryptocurrency – Nick Szabo,
The Tim Ferriss Show (Jun. 3, 2017),
https://tim.blog/2017/06/04/nick-szabo/.
10 Dewey, Amuial & Suel, supra note 2, 13-14.
11 Id. at 4.
12	Sara Merken, More Law Firms are Accepting
Bitcoin Payments, Bloomberg BNA (Sept. 6,
2017), https://www.bna.com/law-firms-accepting-n73014464226/.
13	Nebraska Lawyer’s Advisory Comm., Formal
Op. 17-03 (2017), https://supremecourt.nebraska.gov/sites/default/files/ethics-opinions/
Lawyer/17-03.pdf.
14	
Va. Sup. Ct. R. 2:803(6); Va. Sup. Ct. R.
2:902(6).
15 Vt. Stat. Ann. Tit.12 § 1913(b).
16 Id. § 1913(b)(3)(A).
17 Id. § 1913(b)(3)(B).
18 Id. § 1913(b)(3)(C).
19 Id. § 1913(c)(1).
20 Id. § 1913(c)(2).
21	
Virginia Professional Guidelines and
Rules of Conduct 1.1 (2016).

Endnotes:
1	H.J. 153, 2018 Va. Gen. Assembly, Reg. Sess.
(2018), http://lis.virginia.gov/cgi-bin/legp604.
exe?181+ful+HJ153.
2	
Josias N. Dewey, Shawn S. Amuial &
Jeffrey R. Seul, The Blockchain: A Guide
for Legal and Business Professionals 2
(Thomson Reuters 2016); see also CFTC v.
McDonnell, No. 18-CV-361, 2018 U.S. Dist.
LEXIS 3685, at *6-8 (E.D.N.Y. Mar. 6, 2018)
(providing background on Bitcoin, virtual
currencies, and blockchain).
3
Dewey, Amuial & Suel, supra note 2, at 4.
4
Id. at 4.
5
Id. at 5.
6
Id. at 4.
7
Id. at 5-6, 16.
8
Id. at 6.

S. Mohsin Reza is an associate in the Financial Services
Litigation practice group at Troutman Sanders
LLP. His practice focuses on representing financial
institutions and other corporate clients in commercial, consumer, and lender liability disputes. He has
an active trial practice in federal and state courts in
Virginia, Maryland, and the District of Columbia.
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Chelsea Pullen is an associate in the Finance practice
group at Troutman Sanders LLP. Her practice focuses
on representing institutional clients in commercial financing transactions with a broad range of borrowers,
including venture capital funds and early to late stage
start-up companies.
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From Commercial Litigation to Law in the Afghan
War Zone

Left: Siemietkowski at Kabul market. Above: Siemietkowski (right)
with Mohammed Farid Hamidi, attorney general of Afghanistan.
Right: Siemietkowski, center, with colleagues in Kabul, standing
in front of a “Mine-Resistant Ambush Protected” vehicle. Photos
courtesy of John Siemietkowski.

Commuters in the DC metro area
may dream of zipping overhead
in a military helicopter, or cutting
through the median in an armored
vehicle. Army Reserve Attorney
John Siemietkowski came close to
that, when he traded the slog of his
Washington commute for a stint in
Afghanistan.
Colonel Siemietkowski, now recently retired
from the Reserves, served as NATO’s CounterCorruption Director from October 2016 to
September 2017. Currently a commercial
litigation attorney in DC civilian practice,
Siemietkowski swapped his business suits for
body armor and his briefcase for a 9-millimeter pistol for a year.
As an officer in the Judge Advocate
General’s (JAG) Corps since 1988,
Siemietkowski had held a variety of active-duty positions, including as a hospital general
counsel, legal advisor at the U.S. Embassy in
Paris, and professor of government contracts and fiscal law at the JAG School in
www.vsb.org

Charlottesville. A Reserve officer since
2002, Siemietkowski taught trial advocacy
at the JAG School and was a criminal trial
judge. In civilian practice, he has worked
since 2002 for the Department of Justice’s
(DOJ) Commercial Litigation Branch in
Washington, DC.
But in the summer of 2016, the Army
asked Siemietkowski to deploy to Kabul,
Afghanistan as part of Operation Resolute
Support. Tasked initially with overseeing
NATO’s Rule of Law mission, Siemietkowski
worked closely not only with U.S. forces, but
also with colleagues from the U.S. Embassy,
the United Nations Assistance Mission in
Afghanistan (UNAMA), the European Union
(EU), and multiple coalition embassies.
Militaries from 39 nations comprise Resolute
Support, requiring “Colonel S,” as he was
known, to operate in a multi-national and
multi-lingual environment at his small, downtown Kabul base. Siemietkowski also worked
closely with Afghan judges, prosecutors, and
investigators.
“My year at Resolute Support was the
most challenging — and most rewarding
— experience of my professional career,”
GENERAL INTEREST FEATURES | Vol. 66 | April 2018 | VIRGINIA LAWYER
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Siemietkowski says. “The difficulties of being
away from family combined with a grueling
work pace were more than compensated by
the sense of service and accomplishment, and
amazing camaraderie.”
While in Kabul, Siemietkowski focused
on developing and sustaining the nascent
Afghan Anti-Corruption Justice Center
(ACJC). “The ACJC was conceived of by my
predecessor at Resolute Support, along with
representatives from the United Kingdom’s
Embassy and UNAMA,” he explains.
“President Ghani decreed it into law in June
2016, and it officially opened just before I
arrived in early October 2016.”
The idea behind the ACJC, Siemietkowski
says, was to dedicate a court to prosecuting
high-level corruption among government
and private defendants. It was purposefully
housed outside downtown Kabul, away from
potential influence by Parliament, ministries,
and the palace. The U.K. spent approximately
$2 million to build the ACJC a new facility,
and the Resolute Support team and NATO
oversaw that construction.
“We provided security advice, and members of the international community ponied
up money for security screening equipment
and other material,” Siemietkowski says.
“Substantively, we encouraged the Afghan
prosecutors to assemble evidence and begin
bringing cases. We also had many discussions
with prosecutors and judges to ensure the
ACJC was operating within its jurisdictional
limits.”

The idea behind the ACJC, Siemietkowski says, was to
dedicate a court to prosecuting high-level corruption
among government and private defendants. It was
purposefully housed outside downtown Kabul, away
from potential influence by Parliament, ministries,
and the palace.
Mentoring the ACJC involved its share
of challenges. “The biggest task was garnering ACJC credibility in the face of a skeptical
Afghan public,” he says. “Afghan prosecutors
do not have a tradition of media relations as
American prosecutors do, so we worked very
hard at increasing Afghan media contact with
the ACJC.”
22
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Siemietkowski says they also needed to
convince the Afghan government to allocate
appropriate funds for the ACJC and ensure
those funds reached the proper officials. There
were more mundane challenges, too, like getting electric and Internet hook-ups to the new
court facility and arranging septic disposal.
“For the new courthouse’s opening
ceremony,” he says, “the Afghans literally ran
a large extension cord from an adjoining
Afghan military base to the new courthouse
to power up the courthouse!”
Not surprisingly, living and working in
Afghanistan also involved security challenges.
Six weeks after his arrival, an enemy rocket
hit Siemietkowski’s camp, landing about 50
meters from him. It did not explode, and
fortunately no one was hurt. “Incoming”
alarms frequently required Siemietkowski
and his colleagues to seek shelter as the sound
of rockets and car bombs rocked downtown
Kabul outside camp walls. In May 2017, items
flew around Siemietkowski’s living quarters
and office as a truck bomb killed 150 Afghans
just outside the diplomatic quarter. On one
occasion, a helicopter in which he was flying
dropped a flare, a sign that someone on the
ground was potentially locking in on the
chopper with a ground-to-air missile.
Siemietkowski thinks the Coalition’s
counter-corruption accomplishments were
well worth these risks, believing his mentoring of Afghan officials yielded demonstrable
results: “When I arrived in early October
2016, the ACJC had just opened and was
operating in temporary quarters. By the time
I left in late September 2017, the ACJC had
moved to permanent space and prosecuted
approximately 72 defendants in about 30 trials. In a country beset with terrorist violence,
some tangible successes like these give the
Afghan people hope that the rule of law can
succeed in their country.”
Siemietkowski credits his prior Army
assignments and DOJ experience for preparing him for his Afghanistan counter-corruption mission: “Both institutions demand that
attorneys be quick learners and hard workers,
while also providing strong professional support networks.”
On the other hand, as he acknowledges,
“Nothing can really prepare you for practicing
law in a war zone!”
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Opinion: General Assembly Makes Welcome
Gains on Marijuana Laws
by Zach Mauldin

It was a big year for marijuana policy reform in the commonwealth. The most
notable bill dealing with marijuana policy is undoubtedly HB 1251. Virginia’s previous
medical marijuana law was incredibly narrow, allowing Virginians who receive a certification from a neurologist or physician specializing in epilepsy to use cannabis oil to
treat intractable epilepsy. HB 1251 expands this program so any doctor can recommend
CBD or THC-A oil in order to treat any diagnosed condition or disease. This bill will
provide much-needed relief to thousands of Virginians, and all of the patients and
activists who worked towards its passage should be commended. The vast majority of
Virginians support medical marijuana, and, while this bill does not create a comprehensive medical marijuana program, it is a huge step forward. The public support for medical marijuana was reflected in the final vote tally for HB 1251; it passed both chambers
unanimously.
Less progress was made on the issue of decriminalization. Before the session convened,
it looked like 2018 would be the last year that
Virginians would face jail time for first-time
marijuana possession. In October 2017,
Republican Majority Leader Sen. Tommy
Norment expressed his intent to introduce
legislation that would decriminalize marijuana possession for first-time offenders.
www.vsb.org

Unfortunately, the bill Sen. Norment ultimately filed was a disappointing half measure.
SB 954 would have eliminated jail time for
first-time possession offenses, but they would
have remained criminal convictions. The
person convicted with marijuana possession
for the first time would later be permitted to
pay a fee to have the charge expunged. While
not decriminalization as promised, it would
GENERAL INTEREST FEATURES | Vol. 66 | April 2018 | VIRGINIA LAWYER
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have been progress. The bill passed the Senate
38-2, but the House Committee for Courts
of Justice decided to pass on the bill, allowing
it to die in committee. As a result, thousands
of Virginians will face jail time for possession
of small amounts of marijuana for at least
another year.
Despite this session’s setbacks, the future
looks bright. In the short term, it is important
to pay attention to the Board of Pharmacy.
The Board is required to regulate the pharmaceutical processors that will dispense CBD
and THC-A oil. Activists will need to work to
ensure that the Board promulgates regulations
that implement HB 1251 in a fashion that
provides adequate access to Virginia patients.
Looking forward to next year, it seems that
decriminalization is possible, perhaps even
likely. While SB 954 failed to cross the finish
line in 2018, the final tally in the Senate is
encouraging. It’s only a matter of time before
the members of the General Assembly catch
up to the 76 percent of Virginians who support decriminalization.

On top of that, marijuana policy reform is about more
than just money. According to the VSCC report, black
Virginians made up 45.5 percent of first-time possession
arrests, while only making up 19.8 percent of the population, despite the fact that black and white Americans use
marijuana at very similar rates.

Make no mistake; the tide of public opinion is turning in favor of marijuana policy
reform and for good reason. According to the
Virginia State Crime Commission report released late last year, Virginia made more than
133,000 arrests for simple possession of marijuana over the last 10 years, most of which
were for first-time offenses. On a given day
in 2017, there were 127 persons jailed solely
for a marijuana charge, which cost taxpayers
over $10,000 for that day alone, and that’s
24
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Do you have a different take on marijuana
laws in the commonwealth? The Virginia
State Bar welcomes the legal perspectives
of its lawyers. Contact Dee Norman at
dnorman@vsb.org if you are interested in
submitting your opinion.
just the cost to jail the arrestees; it does not
include the law enforcement and court costs
that come with every arrest. Continuing to jail
people for using a substance most Americans
view as being safer than alcohol is a massive
waste of state resources that otherwise could
be used to address serious crimes.
On top of that, marijuana policy reform
is about more than just money. According to
the VSCC report, black Virginians made up
45.5 percent of first-time possession arrests,
while only making up 19.8 percent of the
population, despite the fact that black and
white Americans use marijuana at very similar
rates. Virginia’s laws are being enforced in a
way that disproportionally impacts communities of color and unfairly brands young, black
men as criminals, making it more difficult to
obtain housing, employment, and an education. In order to end this injustice, we must
reform Virginia’s marijuana laws, and that
starts with decriminalization. There is still
work to be done in Virginia, but as national
opinion continues to shift towards ending the
drug war, Richmond’s opinion will too.

Zach Mauldin is campaigns counsel for the
Marijuana Policy Project, the largest national
organization dedicated to reforming marijuana laws.
During the 2016 elections, Zach was an integral part
of the Yes on 1 campaign in Maine, the Yes on Prop
205 campaign in Arizona, and the Yes on 4 campaign
in Massachusetts. On November 8, 2016, the voters
of Maine and Massachusetts decided to tax and
regulate marijuana. Prior to joining MPP, he was a
staff attorney for the Vermont General Assembly’s
Legislative Council.
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Virginia Lawyer Referral Service now
offers online referrals for clients
24 hours a day, 7 days a week. Let us
build your practice together. Learn
more and sign up to start receiving
referrals. www.vlrs.net

SAVE THE DATE
AND JOIN US AT OUR ANNUAL

Lawyers Helping Lawyers 2018 Fall Retreat
Friday, September 14
Saturday, September 15
Wintergreen Resort
Wintergreen, VA
For more information, call us at (804) 644-3212 or email jim@valhl.org
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Emeritus Member Changes Attract Quality
Lawyer
by Deirdre Norman

Charlie Phillips of Salem says
of his pending retirement: “I don’t
want to go to Florida!” Rather, he has
decided to avail himself of the emeritus member rule change that allows
retired lawyers to work on pro bono
cases without supervision, as was previously required.
“I was enticed to ask to be an emeritus member of the VSB upon my retirement June 30,
2018, says Phillips, “because I won’t have to be
supervised and I will be covered by the malpractice insurance of the charitable agency for
whom I plan to work.
“I have prosecuted and defended murder
cases and other serious criminal charges, and
I have handled high end divorce cases during
my 55-year career. I want to give back to my
profession that has given so much to me.”
An AV-rated preeminent lawyer who specializes in divorce and criminal law, Phillips
says, “Once you retire, you need a plan to keep
your mind busy and to have social contact.”

I have prosecuted and defended murder cases and
other serious criminal charges, and I have handled
high end divorce cases during my 55-year career. I
want to give back to my profession that has given
so much to me.

Says Phillips, “I am blessed to enjoy the
love of the law and to be able to apply it. I
enjoy helping people. Helping people supplies me with satisfaction, and I am going to
explore working for Blue Ridge Legal Services
since they have offices in Roanoke.”
In a pilot program to coincide with the
emeritus rule changes, Virginia CLE has
agreed to provide emeritus members with
12 free hours of CLE per year. Emeritus
members already do not pay annual dues to
the Virginia State Bar, but they must certify
annually their affiliation with a qualified legal
services provider. Many of the legal services
providers are required to carry malpractice
insurance of $250,000 per claim for lawyers
working in their program. Still, all lawyers
with an extended reporting endorsement or
tail coverage who are interested in emeritus
status should contact their professional liability carrier prior to providing pro bono service.
Now that emeritus members no longer
require supervision and can attain 12 free
hours of CLE per year, retiring lawyers who
have practiced for 20 or more years (including five out of the seven preceding the
emeritus application) have found an easier
path to helping the thousands of low-income
Virginians in need of lawyers who will benefit
from the decades of experience that senior
attorneys bring to the profession.
For more information on doing pro bono
work as an emeritus lawyer, please contact
Crista Ganz at cgantz@vsb.org.

Although Phillips is active in his church, his
local YMCA, and serves on the board of a
local nursing home, he now plans to spend at
least three days a week helping low-income
Virginians in his community with their legal
problems.
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by Robert E. Hawthorne

Greetings from the VSB Senior
Lawyers Conference (SLC). The April
2018 issue of Virginia Lawyer magazine is the
Senior Lawyers Conference-dedicated issue.
The SLC currently has some 19,630 members.
All members of the Virginia State Bar who
are 55 years of age or older and who are in
good standing are automatically members of
the SLC (we might be called the VSB’s “Silver
Lining”). The purpose of the SLC is to uphold
the honor of the profession of law, to apply
the knowledge and experience of the profession to the promotion of the public good, to
encourage cordial discourse and interaction
among the members of the Virginia State Bar,
and to pursue its mission and goals as follows:
The SLC serves the particular interests of
senior lawyers and promotes the welfare of
seniors generally.
As such, the SLC plans and presents programs and activities, produces publications
of interest to senior lawyers, and coordinates activities for senior lawyers with state
and local bar associations. To promote the
welfare of seniors generally, the SLC studies
issues of concern to seniors, prepares and
presents programs and publications designed
to explore and develop such issues, advocates
appropriately on behalf of such issues, and
cooperates with other entities interested in
such matters.
The SLC, which was created in 2001, grew
out of the VSB Senior Lawyers Section which
was established in 1987. The core programs
of the SLC are coordinating and presenting
Senior Citizen Law Days, providing pro bono
legal services, presenting CLE Ethics Programs
to lawyers on protecting their and their
clients’ interests in the event of the lawyer’s
disability, death, or other disaster, providing
input on lawyer well-being, sponsoring the
Fifty Year Awards Ceremony at each Virginia
State Bar Annual Meeting, and publishing the
VSB Senior Citizens Handbook.
In response to interest expressed by
Virginia lawyers, in 2017, the SLC worked
www.vsb.org

with Virginia CLE in planning, producing,
and presenting a three-credit hour MCLE
Ethics Program, entitled How To Close, Sell,
Or Buy A Law Practice, which was presented
as a live interactive webcast and telephone
seminar in November and December 2017.
The seminar is available now on video on the
Virginia CLE website (www.vacle.org).
One of the articles in this issue is The
Importance of Guardians Ad Litem by Marissa
D. Mitchell. This article is part of a focus on
guardians ad litem by the Senior Lawyers
Conference.
The many activities of the SLC happen
because of the contributions of the members
of the board. As chair, I would be remiss if I
did not thank Frank Brown Jr. for his role in
producing the conference newsletter, conducting the seminar on closing a law practice, being a presenter at the CLE referenced
above, putting together this dedicated issue,
and assisting in the preparation of this chair’s
introduction. Thanks are also due to John
Oakey for his efforts for pro-bono services.
Robert Vaughan Jr. is thanked for his work
with the Senior Law Day program, as well as
being a presenter at the CLE program with
Frank Brown, Jim McCauley, and me.
The SLC hopes you find this issue to be
helpful and informative.

Robert E. Hawthorne is in the private practice of law
and is a stockholder in a law firm having five offices in
Southside Virginia. He currently serves as chair of the
Senior Lawyers Conference of the Virginia State Bar,
and is on the Standing Committee on Commissioners
of Accounts of the Judicial Council of Virginia. He has
also served as chair of the Real Property Section of the
Virginia State Bar, and on the Virginia State Bar Ethics
Committee.
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Advice to My Younger Self
by Jack W. Burtch Jr.

It’s both presumptuous and
condescending to offer unsolicited
advice to other lawyers, so I’m not
going to do that. Yet, in looking back
over my own legal career, there are
some things I wish I could tell my
younger self.
Develop self-confidence, tempered with
caution
When I was in law school, it was commonly
believed that the top members of our class
would become law professors and the bottom
half would become rich. While the first part
of that statement turned out to be accurate,
I’m not so sure about the second. However,
the prediction does raise one salient point:
the best law students don’t always make the
best lawyers. Some people just seem to “get”
school. They adapt to the process. They
succeed by achieving high grades and winning
awards. But law school lacks at least one essential component of law practice, and that is
actual adversaries. When lawyers embark on a
28
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transaction or enter a courtroom, they are invariably faced with dissenting voices. “You’re
wrong. You don’t understand the pertinent
law. You have no grasp of the essential facts.”
In courtrooms and at conference tables, half
the people present are there to throw roadblocks in front of lawyers. It doesn’t require
a healthy ego or a strong sense of internal
self-confidence to win prizes in law school,
but there’s no substitute for these in the actual
practice of law.
Experienced lawyers realize when they
have been in this same situation before and
know exactly what to do. Lawyers who have
practiced a long time in a particular area often
see that situations tend to fall into patterns,
so their experience immediately suggests
a number of reasonable courses. Younger
colleagues, or even clients, may be amazed at
how quickly the lawyer can cut to the chase.
Yet, good lawyers also realize every situation is
different. Every case involves different personalities, values, resources, challenges and levels
of comfort with risk. Consequently, good
lawyers temper self-confidence with a healthy
dose of caution, treating each problem as if it
were unique.
www.vsb.org
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Solve the problem out of court
The settlement rate for civil cases now hovers
somewhere above 90%. The vast majority of
cases are resolved by negotiation, mediation
or some dispositive motion. Today many socalled litigators are really lawyers with special
proficiency in discovery and motions. When
I began law practice, it was considered a mistake to be the one who first suggested settlement. But sane clients don’t love litigation.
They do love seeing problems disappear, so
they can get on with their lives. Most clients’
resources are better spent focusing on how
to solve the problem than in engineering a
victory in court, as emotionally satisfying as
that may be in the heat of the moment. So, the
lawyer’s first task when a case comes into the
office is to figure out the real problem. Even
in disputes between corporations, it’s not
unusual for the real issue to be hurt feelings
or offended egos rather than an alleged breach
of some legal duty. The lawyer who uncovers
the crux of the problem has the best chance
to reach an effective and economical solution.
While an out-of-court resolution may yield a
smaller fee, the lawyer with a reputation for
actually solving problems will always be in
demand.
Be physically present in a crisis
Every organization has a defining moment.
Make sure you are on the scene. Once I was
negotiating with a union to close a client’s
plant. Tensions were running high as evening came and the union negotiators walked
out. Picketers, some armed, began to circle
the plant. The management team decided to
spend the night in place. The local lawyers
decided this was a good time to leave, so they
did. I was nervous and enviously eyed my
exiting colleagues. But I decided my place
was with my client, so I slept on an office
floor that night. The next morning my client
thanked me for my loyalty, making it clear I
was now a real member of the team.
Some years later, my law partner called
me at home one night and said, “I need you
to be in Staunton at 6:00 a.m. tomorrow.” The
client was a small, closely-held technology
company, and a rogue stockholder group
was planning on confronting management
that morning. I arrived in Staunton on time
and had to show my driver’s license before
www.vsb.org

the guard would let me into the office. We
gathered the staff, formulated a plan and were
ready to go, but by 10:00 a.m. it was clear the
crisis had dissipated. Just before noon, the
company’s in-house general counsel wandered in. He explained he couldn’t participate that morning because of some personal
appointment. As a result, management never
really trusted him again, and he ended up in
some other job. Moral: crisis is an opportunity, one way or the other.
Embrace an ongoing redefinition of practice
The scope of the legal profession is shrinking.
Companies that used to make copies now
dominate the discovery process. The former
business of providing legal forms has morphed into offering online services guiding the
client through drafting a will without benefit
of a licensed lawyer. So, rather than longing
for a return to the past, successful lawyers will
find ways to welcome this constant redefinition of what constitutes law practice today.
It’s going to be an especially difficult
challenge for new lawyers. They are entering
a profession in which disruption will be the
norm. Consider that the laptop on which I’m
writing this article has access to more legal
research and information than all the law
libraries in the U.S. in 1973 — the year I began
to practice. Consider blockchain, the digital
technology upon which cryptocurrencies are
based. Some advocates argue blockchain technology will disrupt law practice by automating settlements in contract disputes, verifying
ownership of any asset and eliminating the

Most clients’ resources are better spent focusing
on how to solve the problem than in engineering a
victory in court ...
need for personal trust in business transactions. If only half of this were true, much of
what we now call law practice may be performed outside of what we now understand to
be our legal system. The challenge for lawyers
will be how to integrate themselves into a
SENIOR LAWYERS CONFERENCE | Vol. 66 | April 2018 | VIRGINIA LAWYER
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different kind of economy where there are no
agreed-upon borders between law practice
and business transactions. While the organized bar will resist this, economic pressures
may ultimately prevail.

Without a road map for what is coming next, tomorrow’s
lawyers will need to think creatively to define their own role
in this quickly-evolving legal landscape.
Be yourself
When I began law practice, I watched the
lawyers I respected and learned how they
approached problems and interacted with
clients, adversaries and allies. Sometimes
I would even try to adopt their persona. It
took me a long time to figure out that the
best lawyer I could be was one who used my
own particular gifts, skills and even quirks.
Law firms and mentors can guide and shape
us, but ultimately our success comes from
inhabiting our own skin. I’ve been suggesting
here that the current template of law practice
is in the process of radical transformation. I

suspect that even the concept of a legal career
will become unstable. But since the rule of
law in some form is fundamental to what
we call justice and freedom, the culture will
still need lawyers to navigate the inevitable
friction among individuals, institutions, and
interests. Without a road map for what is
coming next, tomorrow’s lawyers will need to
think creatively to define their own role in this
quickly-evolving legal landscape.
Clearly that’s a challenge for all of us, but
I plan to begin by taking my own advice.

Jack W. Burtch Jr. (‘JB’) is with Burtch Law PLLC in
Richmond where he practices labor and employment
law, including alternate dispute resolution and mediation. He has been an adjunct professor of law at the
University of Richmond School of Law since 1994. JB is
a graduate of Wesleyan University and Vanderbilt Law
School. He is active in the Virginia State Bar and is past
chair of the Senior Lawyers Conference and past chair
of the Conference of Local Bar Associations. He is a
fellow of the Virginia Law Foundation.

Leroy Rountree Hassell Sr.

Indigent Criminal Defense
Advanced Skills for the
Experienced Practitioner

May 3, 2018
Wytheville Webcast
Space still Available
Registration information:
www.vsb.org/special-events/indigent-defense.
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April 23, 2018
Greater Richmond Convention Center
Total possible CLE credits = 7 hours, which
includes up to 5 hours of Ethics (pending),
depending on which sessions you attend.
*includes Ethics credit (pending)
Space is limited and first come/first served.
Online registration is available at
bit.ly/VSBTECHSHOW2018.
The $125 registration fee will include Wi-Fi, continental
breakfast, lunch, and coffee breaks, as well as CLE credit.
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by Frank O. Brown Jr.

Not many public gardens owe
their existence to the work of lawyers. Photographed at the Lewis
Ginter Botanical Garden in Henrico
County are the three authors of
articles in this Senior Lawyers
Conference issue of Virginia Lawyer
magazine. From left to right: Robert
E. Hawthorne, current chair of the
Senior Lawyers Conference; Marissa
D. Mitchell, member of the Senior
Lawyers Conference in the far distant future; and, Frank O. Brown Jr.,
founding chair of the Senior Lawyers
Conference. The garden has been variously honored nationally in the top
ten as a Best Public Garden, a Most
Beautiful Botanical Garden in the
U.S., and as a Best Botanical Garden
in the U.S.
We were not just there at the intersection
of Lakeside Avenue and Hilliard Road in
Henrico County, but we were there also at the
intersection of philanthropy, law, public and
private generosity, stewardship, expertise in
the practice of law, judicial wisdom, and the
protections of our legal system. First, we were
able to be there because of the vision and the
generosity of Grace E. Arents, niece of Lewis
Ginter, who was the son of Dutch immigrants
and a prominent Richmond businessman and
philanthropist. Arents died in 1926, at about
77 years of age, and her holographic will was
probated in the Clerk’s Office of the Henrico
County Circuit Court on June 25, 1926.
In Article IV of her will, Arents gave,
devised and bequeathed to her friend and
companion, Mary Garland Smith, for her
natural life, her farm in Henrico County,
known as Bloemendaal (“Valley of Flowers” in
www.vsb.org

Dutch) and certain tangible personal
property located thereon, and, upon
the death of Mary Garland Smith,
to the City of Richmond as a public
park and botanical garden in perpetual memory of Lewis Ginter. Article
IV of the will also established a trust
for the maintenance and upkeep of
the farm, and Article V of the will
established a trust with one-fourth
of the residuary estate to provide for
the development and maintenance
of the Lewis Ginter Botanical Garden after its
establishment by the City of Richmond.
The trustee nominated in the will declined to serve as trustee of the trusts, and on
November 22, 1926, Mary Garland Smith, by
counsel, moved the Henrico Circuit Court to
appoint First & Merchants National Bank as
substituted trustee of the trusts under Article
IV and V of Grace Arents’ will, and the Court
so ordered.
Mary Garland Smith died in 1968.
After her death, the City of Richmond used
Bloemendaal as a nursery for growing plants,
trees and shrubs for the City, but it did not
establish a public park and botanical garden
in accordance with Grace Arents’ will.

Relationship Between Blockchain and Law Grows
From Commercial Litigation to Countering Afghan
Corruption
Marijuana Laws
Emeritus Member Changes Attract Quality Lawyer
Senior Lawyers Conference

Dennis had the vision for what has become the Lewis
Ginter Botanical Garden, one of America’s top botanical
gardens. Without his imagination, ingenuity, dedication,
and leadership, it would not exist today. Dennis served as
its general counsel from its inception until his death.
In 1981, First and Merchants National
Bank, as substituted trustee under the will
of Grace E. Arents, filed a bill of complaint
in the circuit court of the City of Richmond,
Virginia, seeking the advice and guidance
of the Court respecting its duties in adminAbout the Cover continued on page 36
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The Importance of Guardians Ad Litem
by Marissa Mitchell

As a local government attorney who sees and depends on the work of
guardians ad litem in both child protection and adult incapacity cases, I can
attest to their importance and to the long-term impact these cases have on their
clients. The guardian ad litem (“GAL”)1 has the unique role of protecting and
advocating for their clients’ best interest rather than advocating for their clients’
wishes. Because of GAL’s abilities to conduct independent investigations and
advocate for their clients’ best interests, their recommendations are given great
weight by courts and parties. Also, because GAL have open and frequent communications with the parties, there are usually no surprises in court. In fact, the
work of the GAL can often help help resolve the case. While decision-making
power resides with the court, GAL provide the court with vital information and
often have the greatest power to influence the courts’ decisions.
Virginia has robust qualification and continuing education requirements for attorneys
who serve as GAL.2 To qualify as a GAL, an
attorney must complete a six or seven-hour
course, depending on whether they will serve
children or incapacitated adults. This basic training course sets the standard for the
32
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unique skills, abilities, and actions expected
of a GAL. In addition, the attorney must
demonstrate familiarity with the court system
by participating in juvenile or incapacitated
adult cases. The attorney must also provide a
nomination certificate from either a qualified GAL whom they have assisted, or from
www.vsb.org
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a judge. Finally, the attorney must submit
proof to the Office of the Executive Secretary
of the Supreme Court of Virginia that they
have met the requirements and include the
judicial districts in which the attorney wishes
to accept appointments as a GAL.3 Thereafter,
GAL must maintain their qualification by
completing six hours of continuing education
every two years on topics specifically related
to the representation of children or incapacitated adults.
Because of the GAL’s influential role
in the judicial process, it is imperative that
they complete a thorough investigation and
communicate with the parties frequently.
Likewise, it is important for attorneys working with a GAL on a case to maintain communication, invite the GAL to meetings,
and provide pertinent information. Again,
the ongoing communications and sharing
of information ensure there are no surprises
in court and can result in an agreement in
the case.
There is much that attorneys can do to
assist the GAL and their case right out of
the gate. For example, when filing a petition
for the appointment of a guardian and/or
a conservator, the petitioner should have a
current medical evaluation and share it with
the GAL as soon as possible. If the medical
evaluation is not completed or is not current,
the attorney runs the risk that the person’s
capacity may have changed and the GAL may
recommend an updated evaluation. Because
this can result in delays and dismissal of the
case, a current medical evaluation should
be completed before filing the petition and
provided to the GAL as soon as practicable.
Attorneys can also assist a GAL who otherwise may have difficulty accessing certain
records. In guardianship and conservatorship
cases in particular, attorneys drafting an order
appointing a GAL should include in the order
a provision authorizing the GAL to access
all financial, insurance, medical, and health
information pertaining to the respondent.
General language in an order that simply references a code section for the GAL’s authority
often makes it more difficult for the GAL to
obtain the records.
Additionally, GAL are sometimes mistaken about their ability to access certain records.
www.vsb.org

They often do not realize that the standard
GAL appointment order does not permit access to certain substance use disorder records
that are protected by federal regulations. A
specific court order is required to authorize
the release of substance use disorder treatment records that are protected by 42 C.F.R.
Part 2. Without a release from the patient, or
unless the treatment is specifically court-ordered and part of the court’s file, the GAL
may be unable to access the records or have
to jump through additional hoops to obtain
these records containing substance use disorder information.
Practitioners should be aware of two bills
that were before the 2018 General Assembly
that could impact the work of GAL. First,
HB 278 amends Virginia Code § 16.1-267 to
allow the court to adjust the costs of a GAL’s
services for good cause shown or upon the
failure by the GAL to substantially comply
with the standards adopted for attorneys
appointed as GAL pursuant to § 16.1-266.1.
The final version passed unanimously in both
the House and Senate and is awaiting the
Governor’s signature. Second, H B277 would
have amended Virginia Code § 16.1-274 to
allow the court to direct the GAL representing
a child to file a written report with the clerk.
The clerk would then furnish a copy to the

Practitioners should be aware of two bills that
were before the 2018 General Assembly that
could impact the work of GAL.

attorneys and pro se parties in the matter
prior to the trial or hearing. If the court does
not require the GAL to file a written report,
the GAL must inform all attorneys and pro
se parties of any recommendations the GAL
will make at the trial or hearing. If the GAL
fails to share the report, the report would not
be received by the court after the commencement of evidence in a trial or hearing unless
GAL continued on page 36
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Protecting Lawyers’ and Clients’ Interests in
the Event of the Lawyers’ Disability, Death,
or Other Disaster
by Frank Overton Brown Jr.

The Conservatory at the Lewis Ginter Botanical Garden.

On behalf of the Senior Lawyers
Conference of the Virginia State
Bar, I want to thank the lawyers who
have “gotten their affairs in order” and
who have developed plans to protect
their and their clients’ interests in the
event of the lawyer’s disability, death,
or other disaster. In the vernacular,
such planning is sometimes variously
referred to, in whole or in part, as contingency planning, succession planning, emergency planning, backup
attorney planning, disaster planning,
or client protection planning.
I also express appreciation to all of the volunteers of the Virginia State Bar and to the State
Bar staff who provide programs, education,
and support to the members of the VSB, all
contributing to the successful self-regulating
nature of the legal profession in Virginia.
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For more than 15 years, I have had the
honor and the pleasure to present to lawyers throughout the Commonwealth of
Virginia an Ethics CLE Program entitled,
Protecting Lawyers’ and Clients’ Interests in
the Event of the Lawyers’ Disability, Death,
or Other Disaster. This program is presented as a one hour, one and one-half hour, or
two-hour program, with full ethics credit.
To date, this CLE has been presented in
Abingdon, Alexandria, Arlington, Big Stone
Gap, Boydton, Covington, Charlottesville,
Danville, Fairfax, Farmville, Fredericksburg,
Gloucester, Hanover County, Harrisonburg,
Henrico, Irvington, Keysville, Leesburg, Luray,
Manassas, Mclean, Melfa, Norfolk, Richmond,
Roanoke, Salem, Smyth County, Stratford
Hall, Virginia Beach, Warsaw, Williamsburg,
and Winchester. It has also been presented
as part of the Supreme Court of Virginia
and Conference of Local and Specialty
Bar Association’s Solo and Small-Firm
Practitioner Conferences. This CLE program
presents ethical background, practical advice,
www.vsb.org
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forms, and checklists for use by lawyers in
developing their own contingency plans.
In presenting the CLE across our great
commonwealth, and in getting to know members of the bar and the judiciary throughout Virginia, I have learned that among the
important common threads which make up
the strength of the practice of law in Virginia
are professionalism, ethical behavior, civility,
respect, collegiality, humility, and gratitude.
Whether you are in Big Stone Gap, or in
Melfa, or in Boydton, or in Winchester, lawyers really care about each other, and lawyers
really care about their clients.
Every day there are new and different
challenges which lawyers face that require
new and different protective actions. But, as
a result of heightened awareness about the
actions which lawyers need to take to protect
lawyers’ and clients’ interests in the event
of disability, death, or other disaster, and as
a result of lawyers making their plans and
keeping them up-to-date, the overall number
of receivership actions brought by the Virginia
State Bar and the dollar amount of bar funds
spent each fiscal year for receiverships have
shown a consistent downward trend.
In the preamble to the Principles of
Professionalism endorsed by the Supreme
Court of Virginia, we are reminded that “In
their very first professional act, all Virginia
lawyers pledge to demean themselves professionally and courteously,” and I believe
that the vast majority of lawyers demonstrate
adherence to that pledge every day.
According to the Preamble: A Lawyer’s
Responsibilities to the Virginia State Bar
Professional Guidelines, “Many of a lawyer’s
professional responsibilities are prescribed in
the Rules of Professional Conduct, as well as
substantive and procedural law. However, a
lawyer is also guided by personal conscience
and the approbation of professional peers. A
lawyer should strive to attain the highest level
of skill, to improve the law and legal profession, and to exemplify the legal profession’s
ideal of public service.” Ethical behavior and
professionalism are demonstrated daily by
Virginia lawyers in their relations with other
lawyers, the judiciary, and the public.
Someone once observed that the coin
in which we as professionals are really paid
www.vsb.org

is in the respect of those whom we respect
— respect for the bench, respect for the bar,
and respect for those whom we serve. This
model of civility and mutual respect, when
combined with professionalism and ethical
behavior, augmented by collegiality, humility
and gratitude (humility and gratitude being
natural companions to each other) provides
the strength and concern among members of
the bar. Like in serving as a “backup attorney,” or helping our colleagues, or making
the appropriate referrals to Virginia Lawyers
Helping Lawyers, if necessary, those things
enable us to be mutually supportive of other
members of the bar as they do planning to
protect their own and their clients’ interests.
If an attorney dies or becomes disabled
without a contingency plan in place, the
Virginia State Bar may be required to petition
the Circuit Court to appoint a receiver to take
control of and inventory the practice, and to
take the necessary statutory actions to protect
the clients’ interests. If an attorney has a contingency plan in place, such action by the VSB
and the concomitant costs to the VSB can be
avoided.
If your local bar association is interested in having Protecting Lawyers’ and Clients’
Interests in the Event of the Lawyers’ Disability,
Death or Other Disaster presented at no
charge, please call SLC Liaison Stephanie
Blanton at (804) 775-0576, or Frank O. Brown
Jr. at (804) 673-7545.
Thank you again, and keep up the good
work on behalf of yourself, your clients, and
the legal profession.

Frank Overton Brown Jr. is in private practice in the
Richmond metropolitan area and concentrates his practice in the areas of wills, trusts, estate planning, estate
and trust administration, and related tax matters. He is
a member and past chair of the Virginia State Bar Senior Lawyers Conference and has served on the Virginia
State Bar Council. He is a fellow of the Virginia Law
Foundation and of the American College of Trust and
Estate Counsel. He is a recipient of the Virginia State
Bar Tradition of Excellence Award. He is co-founder
of the University of Richmond Annual Estate Planning
Seminar, which will be held for the 45th time on May
11, 2017.
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GAL continued from page 33

the contents are otherwise established
during the proceeding. It would also
require the GAL to file with the court,
with a copy to all attorneys and pro se
parties in the matter, a certification of
compliance with the standards established under § 16.1-266.1, along with a
summary of the GAL’s investigation of
the matter. H B277 was carried over to
2019.
The legislative proposals and the
carrying over of H B277 are a clear indication of the General Assembly’s interest
in the important role of the GAL in the
judicial process. GAL’s work is and will
remain highly impactful. I can think
of no greater service an attorney can
provide than protecting the interests of
vulnerable children and incapacitated
adults.

Endnotes:
1	Throughout this article, the abbreviation “GAL” refers to either the singular
or plural form, as the context requires.
2	The Standards To Govern the
Appointment of Guardians Ad Litem
for Children and Incapacitated Adults
can be found at http://www.courts.state.
va.us/courtadmin/aoc/cip/programs/
gal/children/gal_performance_standards
_children.pdf, http://www.courts.state.
va.us/courtadmin/aoc/cip/programs/
gal/children/gal_standards_children.
pdf, and http://www.courts.state.va.us/
courtadmin/aoc/cip/programs/gal/
adult/gal_standards_adult.pdf.
3	The Office of the Executive Secretary
publishes a list of attorneys qualified as
a GAL which is updated monthly. For
GAL for children, see: https://eapps.
courts.state.va.us/GalRegistry/public/
publicHome.html#/?programType=C.
For GAL for incapacitated persons,
see: https://eapps.courts.state.va.us/
GalRegistry/public/publicHome.html
#/?programType=A.

Marissa Mitchell is a senior assistant county
attorney in the Henrico County Attorney’s
Office, where she represents various county
agencies including Henrico Area Mental Health
and Developmental Services, the Division
of Fire, the Henrico County Department of
Social Services, and Henrico County Public
Libraries. She is a past president of the Henrico
County Bar Association, active in the Local
Government Attorneys of Virginia, and currently serves on the Virginia State Bar Council
representing the 14th Judicial Circuit.
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istering the trust under the will of
Grace Arents and respecting any other
matter that may be brought to the
attention of the Court in this matter.
Among the defendants were the City
of Richmond, J. Marshall Coleman,
in his capacity as Attorney General of
Virginia, and various other necessary
parties. The complainant was skillfully
represented by Dennis I. Belcher, of
McGuire, Woods & Battle. The judge
who presided over the case was the
Honorable Willard I. Walker.
Thanks to the diligence, hard
work and generosity of Dennis Belcher
and others, and to the wisdom of
Judge Willard Walker, the case resulted in many positive results, which
enabled the Lewis Ginter Botanical
Garden to be established in accordance
with the charitable intent of Grace
Arents and to be the architectural and
botanical gem that it is today — a place
of peace, rest and beauty — a place in
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which the seeds planted in one generation, through proper nurturing, are
blooming in another. The results also
enabled the establishment of a strong
broad-based board of directors and
management structure, the attraction
of significant donations and numbers
of volunteers for the garden, and effective outreach to the community.
Dennis Belcher died unexpectedly during a medical procedure on
April 27, 2017. He was 65 years of age.
Dennis was renowned throughout the
United States for his skills, leadership,
and collegiality in so many areas of
the law. I believe that his most enduring legacy, which contributes so much
to the enjoyment and education of
so many adults and children, is in
the Lewis Ginter Botanical Garden,
which, has 350,000 visitors per year.
The garden consists of 82 acres, four
lakes, 15 distinct outdoor gardens, a
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conservatory, and 5,500 unique genera of plants.
Tom Word and Bill Sanderson,
long-time McGuireWoods partners of
Dennis, in their In Memoriam about
Dennis in the July/August 2017 issue
of the Probate & Property magazine
wrote: “Dennis had the vision for what
has become the Lewis Ginter Botanical
Garden, one of America’s top botanical gardens. Without his imagination,
ingenuity, dedication, and leadership,
it would not exist today. Dennis served
as its general counsel from its inception until his death.”
There is an old saying that a
person dies two times, the first time
on the date of physical death, and the
second time when no one remembers
the person any more. We remember
and thank Grace E. Arents, Dennis I.
Belcher, and Judge Willard I. Walker,
and in this remembering, we hope to
perpetuate their memories.
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Virginia Law Foundation Provides Critical Support
to Virginia Bar Members Wishing to Engage in
Pro Bono Representation
by Ray White

As the philanthropic arm of Virginia’s
practicing bar since 1974, the Virginia
Law Foundation is an independent,
501(c)(3) organization that has provided more than $25 million in grants to
support law-related projects throughout Virginia that facilitate access to
justice, cultivate an appreciation and
understanding of the rule of law, and
provide education in support of these
ideals. The foundation also encourages
civil engagement and recognizes excellence in the practice of law through
its fellows program, and offers notfor-profit continuing legal education
through Virginia CLE®.
Recently, in furtherance of this
mission, the foundation has joined
with the Virginia Access to Justice
Commission to provide critical support
to Virginia bar members wishing to
engage in pro bono representation.
Virginia attorneys volunteer countless
hours of free counsel to help fill unmet
legal needs in their communities.
However, even with all these donated
hours, the justice gap remains formidable in Virginia, as it does in all states.
Specifically, it is estimated that only
20 percent of the civil legal needs of
low-income citizens are being met.
One of the reasons why attorneys
might be reticent to provide pro bono
services is that while they may be
experts in their own fields, they may
not feel comfortable taking on cases in
different practice areas. Thus, even an
attorney who practices antitrust law at
a “Best Lawyers in America” level may
still not feel confident taking on a pro
www.vsb.org

bono matter involving divorce, landlord-tenant, or consumer issues. On
the one hand, it is understandable that
many Virginia attorneys do not want to
provide anything short of top quality
representation. Nonetheless, when this
intersects with the frustrating reality
that so many of us want to provide pro
bono services but don’t feel prepared
enough to do so, the end result is that
just as many low-income Virginians are
still not having their legal needs met.
To help with this conundrum,
the Virginia Law Foundation has
launched a new Pro Bono Educational
Portal where attorneys providing pro
bono representation to their fellow
Virginians have access to Virginia
CLE® ’s entire library of on-demand,
subject-specific training to aid in that
pro bono work — for free. More than
350 online seminars and accompanying
written materials are available at no
charge to assist in specific pro bono cases. Topics include family and domestic
relations issues, bankruptcy, elder law,
and many more relevant practice areas
presented by Virginia lawyers recognized
as leaders in their fields.
This initiative has been met with
overwhelming praise from many corners
of the profession. The recognition is
best summed up by John Whitfield,
co-chair of the Virginia Access to Justice
Commission and executive director of
Blue Ridge Legal Services, who noted,
“This generous offering is a huge step
forward in our efforts to promote pro
bono work and narrow the justice gap.
In one fell swoop, the Virginia Law

Foundation, through Virginia CLE®,
is providing the training resources
needed to mobilize pro bono attorneys
throughout the commonwealth who
have wanted to help, but felt like they
lacked the subject matter experience.”
Customers write to me regularly,
echoing John’s support and thanking the Virginia Law Foundation and
the Access to Justice Commission for
making this possible — with each one
indicating what a great comfort it is
to know that this sort of professional
support is available.
At the time of this writing, barely
two months since launching this project,
well over 100 attorneys have created an
account in the educational portal. The
most popular subject areas accessed thus
far have been family law, consumer law,
housing, and Social Security, though
there has also been considerable interest
in areas beyond these topics. It is heartening to know, too, that over 50 percent
of those using the portal have indicated
that they intend to provide more than
40 hours of pro bono service this year.
The Virginia Law Foundation and
its educational division, Virginia CLE®,
along with the Virginia Access to Justice
Commission, have many accomplishments, but I must say, nothing we have
done during my time of service makes
me prouder than the work we have done
in providing this educational portal.
Full details of the program can be
found at www.vacle.org/probono.
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Voluntary Pro Bono Reporting FAQs
On February 27, 2018, the Supreme
Court of Virginia approved a new
provision requesting that each active
VSB member report their pro bono
hours and/or financial contribution
in support of pro bono legal services
on their annual dues statement. The
Virginia State Bar has put together a
series of questions and answers about
the new provision and what it means
for you.
When does the new rule go into effect?
December 1, 2018
When will I see it on my annual dues
statement?
The July 2019 dues statement for the
2020 bar year will be the first to incorporate voluntary pro bono reporting.
If I plan to report on my annual dues
statement, when should I begin tracking my pro bono contributions?
Attorneys can report contributions
made during the 12 months prior to the
annual dues statement. As a practical
matter, attorneys should start tracking their hours and financial support
starting on July 1 of the year prior to the
annual dues statement on which they
plan to report. They should continue
tracking through June 30 of the current
year’s dues statement. For example,
attorneys who wish to report on their
July 2019 dues statement should start
tracking on July 1, 2018, and keep tracking through June 30, 2019.
What membership classes are subject
to voluntary pro bono reporting?
The rule requests that active members
voluntarily supply information regarding pro bono service and financial
contributions.
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Does the rule allow me to opt out if
I don’t wish to report my pro bono
hours and/or financial contribution?
Yes. The new rule sets forth voluntary,
not mandatory, pro bono reporting.
Active members who wish to opt out
of reporting should select option 4:
No Report.
Does the new rule mean that I must
perform pro bono service?
No. The new voluntary pro bono
reporting rule is meant to complement
the aspirational goals of Rule 6.1 of the
Virginia Rules of Professional Conduct.
This new rule is an opportunity for
active Virginia bar members to report
their contributions to pro bono and as
a mechanism to assess the justice gap
and respond with programming to help
close it.
What types of pro bono service hours
can I include in my report?
Legal services for which you should
track and report your hours include the
following four categories taken from
Rule 6.1(a) and its comments:
1. P
 roviding low bono or pro bono
legal assistance to someone who
lacks the financial resources to hire
a lawyer (poverty law). Examples in
this category include but are not limited to providing advice or representation to low-income clients through
legal aid and the independent pro
bono programs in the Free and Low
Cost Legal Resources in Virginia
pamphlet, or through partnership
programs like the Triage Project,
or answering client questions on
Virginia.freelegalanswers.com.

2. P
 roviding nominal fee or free legal assistance to assert or protect the rights
of individuals in which society has an
interest (civil rights law). Examples
in this category include but are not
limited to providing advice or representation to veterans, ACLU clients,
and people with disabilities.
3. P
 roviding pro bono or sliding scale
legal services to religious, charitable
or civic groups (public interest law).
Examples in this category include
but are not limited to providing
advice or representation to non-profit
organizations through the Greater
Richmond Bar Foundation’s Pro
Bono Clearinghouse or the Fairfax
Law Foundation.
4. E
 ngaging in volunteer activities to
increase the availability of pro bono.
Examples in this category include
but are not limited to training and
mentoring lawyers who have volunteered to take legal aid referrals,
helping recruit lawyers for pro bono
referral programs, developing informational materials that provide legal
information to the public or promote
pro bono programs, joining the VSB
Special Committee on Access to Legal
Services or other boards, committees
or bodies that increase access to pro
bono services on the state or local
level.
Can I report hours that I have discounted or written off in retrospect
because the client couldn’t or didn’t
pay my fees? What about hours related
to losses associated with contingency
fee cases?
No. Comment 6 to Rule 6.1 requires
that the free or nominal fee nature of
www.vsb.org
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the legal work must be established in
advance of the representation for it to
be considered pro bono under the rule
— i.e., no writing off fee losses and no
contingency fees.
What types of financial contributions
can I include in my report?
Active bar members should report direct
financial support of programs that provide legal representation to low-income
persons or their interests. Examples in
this category include donations and other direct financial contributions to legal
aid and non-profit legal services providers, such as the portion of event ticket
purchases allocated directly to legal aid
and other non-profit organizations that
provide legal services to the poor.

Voluntary Pro Bono Reporting as Complement to
Virginia Rule of Professional Conduct 6.1
Effective December 1, 2018, the Rules of the Supreme Court of Virginia, Part 6, Section
IV, will include a new provision, Paragraph 22, that requests each active VSB member
report their pro bono hours and/or financial contribution in support of pro bono legal
services on their annual dues statement. The requirement complements the aspirational goal of Virginia Rule of Professional Conduct 6.1 that each lawyer should render at
least two percent of professional time annually to pro bono legal services. Read more
at http://bit.ly/pbreprt.

Wear the Pin That Says You’re a Super Lawyer.
Answer 15 questions or more on Virginia.freelegalanswers.org
and we’ll send you a pin to wear with pride.
Virginia.freelegalanswers.org — A national ABA-sponsored program bringing legal answers
to people who cannot afford an attorney.
Questions? Contact Crista Gantz at cgantz@vsb.org or (804) 775-0522.

Do Pro Bono. Do Good.

www.vsb.org
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Highlights of the February 24, 2018, Virginia State Bar
Council Meeting
At its meeting on February 24, 2018,
in Richmond, the Virginia State Bar
Council heard the following significant
reports and took the following actions,
all of which are subject to approval by
the Supreme Court of Virginia:
Legal Ethics Opinion 1750
The VSB Council voted 55-5 in favor of
Legal Ethics Opinion 1750 regarding advertising issues. LEO 1750 is a compendium opinion on advertising issues, in
light of the significant updates to Rules
7.1 and 7.3 which took effect on July 1,
2017. Throughout the opinion, references to the Rules of Professional Conduct
have been updated with the current
“false or misleading” language of Rule

7.1, and references to since-withdrawn
or modified LEOs have been removed or
updated. The proposed LEO will be sent
to the Supreme Court of Virginia for its
consideration.
Amendments to Paragraph 13 to change
references from CRESPA to RESA
The VSB Council unanimously approved
amendments to Part 6, Section IV,
Paragraph 13 that conform Paragraph
13 to Chapter 27.2 of title 55 of the
Code of Virginia, renaming CRESPA
(Consumer Real Estate Settlement
Protection Act) to RESA (Real Estate
Settlement Agents). The proposed
changes will be sent to the Supreme
Court of Virginia for its consideration.

Amendments to Paragraph 13 to
definitions of burden of proof and
Disciplinary Record
The VSB Council unanimously approved amendments to Part 6, Section
IV, Paragraph 13-1 of the Rules of the
Supreme Court of Virginia and the
addition of Part 6, Section IV, Paragraph
13-1.1 to the Rules of the Supreme
Court of Virginia. These amendments add clarity to the definition of
Disciplinary Record and define burden
of proof in disciplinary proceedings
as clear and convincing evidence. The
proposed changes will be sent to the
Supreme Court of Virginia for its consideration.

Local and
Specialty Bar
Elections
The Conference of Local and Specialty Bar
Associations sponsored the annual Bar Leaders
Institute on March 9 at Lewis Ginter Botanical
Garden. CLE panel members included (above,
left) Tameeka Williams, Lewis Martin, and
Jay Myerson. Attendees (above, right) VSB
President Doris Henderson Causey (left) with
Christina T. Parrish, president of Hill Tucker
Bar Association, and Richard E. Garriott Jr.,
president-elect of the VBA. Speakers included
Judge Manuel A. Capsalis, Causey, and CLSBA
Chair Alan McGraw.
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The Prince William County Bar
Association, Inc.
Sarah Jean Knapp, President
Kristina Keech Spitler, President-elect
Jacqueline Waynnita Lucas, Secretary
Justin Michael Hargrove, Treasurer
Mark Thomas Crossland, Director
Turkessa Bynum Rollins, Director
Jessica Harbeson Foster, Director
William Deckel Wides, Director
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The VSB Team that Helps Virginia Lawyers Get It Done

Left to right: Paulette Davidson, Lauren Parrish, Maureen Stengel, Dolly Shaffner, Andrew Barber, and Stephanie Blanton

When they are not running busy practices, or serving as judges and commonwealth’s attorneys, or working as lobbyists, legislators, in-house counsel, and
myriad other roles that high-achieving
lawyers are known for, many Virginia
lawyers work with a dedicated team of
staff at the Virginia State Bar to make an
entire range of information, events, and
learning opportunities available to people of all ages across the commonwealth.
Much of this work emanates out
of bar services and the section and
conference liaisons — the team that runs
everything from the Supreme Courtmandated Professionalism Course, to
the CLE-packed Annual Meeting, to the
Fee Dispute Resolution Program, to the
conferences serving new and established
lawyers and promoting diversity, to the
20 specialty law sections ranging from
criminal lawyers to family lawyers
— each striving to improve the legal
profession through networking and
peer learning.
Other resources coordinated by
this team and written by Virginia
www.vsb.org

lawyers, include the popular Senior
Citizen’s Handbook, which provides legal
information to Virginia’s aging population, and the So You’re 18 program that
informs teenagers about their rights and
responsibilities once they reach the age
of majority. The team also implements
the highly successful TECHSHOW, now
in its fifth year, and the Leroy Rountree
Hassell Sr. Indigent Criminal Defense
Training Seminar, now in its 14th year,
each hosting over 500 participants.
This VSB team includes: Maureen
Stengel, who is the head of the department and has worked for the Virginia
State Bar for 27 years, overseeing not
only the professionalism course, but
the annual meeting, Young Lawyers
Conference, and much more; Dolly
Shaffner, who has been the unflappable force behind too many events to
count, as well as liaison to multiple
sections in her 25 years at the VSB;
Paulette Davidson, who coordinates
the Conference of Local and Specialty
Bar Associations, has a working knowledge of every single bar in the com-

monwealth, and brings 28 years of
experience to the VSB; and, Stephanie
Blanton, with seven years here, who, in
addition to handling FOIA compliance
and assisting the bar’s deputy executive
director, is also tasked with coordinating the Diversity Conference and the
Fee Dispute Resolution program. And
bringing new faces and fresh ideas to the
team are Lauren Parrish and Andrew
Barber, who handle the untold details
required to get so many lawyers to so
many places.
Those of us at the VSB never fail to
be impressed by our Virginia lawyers’
willingness to volunteer, to speak, to
teach, and to help, and this team of bar
service professionals is the quiet force
behind those hard-working lawyers.
If you would like to be a part of any
VSB program, please contact Maureen
Stengel at stengel@vsb.org, and she
will connect you with the appropriate
resources.
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Judge Martin F. Clark Jr. Wins Carrico Award
At the 48th Annual Criminal Law
Seminar on February 9 in Williamsburg,
the Criminal Law section presented The
Harry L. Carrico Professionalism Award
to the Honorable Martin F. Clark Jr. The
award was established in 1991 by the
Section on Criminal Law of the Virginia
State Bar to recognize an individual
(judge, defense attorney, prosecutor,
clerk or other citizen) who has made a
singular and unique contribution to the

improvement of the criminal justice system in the Commonwealth of Virginia.
The award is made in memory of
the late Chief Justice of the Supreme
Court of Virginia, Harry L. Carrico,
who exemplifies the highest ideals and
aspirations of professionalism. Chief
Justice Carrico was the first recipient of
the award which was instituted at the
22nd Annual Criminal Law Seminar in
February 1992.

Call for
Nominations
VSB Conference of Local and
Specialty Bar Associations nominations are due April 27, 2018.
• Awards of Merit
• Local Bar Leader of the Year
Award
• Specialty Bar Leader of the Year
Award
• Bar Association of the Year Award

The VSB Young Lawyers Conference sponsored the Annual Celebration of Women
and Minorities in the Legal Profession Bench-Bar Dinner, honoring the newly
appointed and elevated minority and female members of the Virginia Judiciary on
March 29, 2018. Photos: Top, L to R: Dinner Co-chairs Anna T. Birkenheier and
Madeline M. Gibson, Honoree Judge Claire G. Cardwell, YLC President-elect Brian
T. Wesley, Honoree Judge Kevin M. Duffan, VSB President Doris Henderson Causey
and Hon. Marilynn C. Goss. Above left: YLC Secretary Farnaz Thompson, Clarence
Dunnaville, and Brian T. Wesley. Above right: The Honorable Mary B. Malveaux of
the Court of Appeals of Virginia was keynote speaker.
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Awards will be presented at the
CLSBA Annual Meeting and
Breakfast in June at Virginia Beach.
For more information, please visit
the website at http://www.vsb.org/
site/conferences/clba/clba-awards.
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Pat McConnell of Fairfax Receives Betty A. Thompson
Lifetime Achievement Award
J. Patrick McConnell, who recently
retired from The Law Firm of Odin
Feldman Pittleman, PC in Reston,
Virginia has been named the 2018 winner of the Lifetime Achievement Award
by the Virginia State Bar’s Family Law
Section.
The award recognizes attorneys
who have made a substantial contribution to the practice and administration
of family law in the Commonwealth of
Virginia and is given at the discretion of
the VSB Family Law Section Board of
Governors. The award will be presented
during the section’s annual Advanced
Family Law Seminar on April 19, 2018,
in Richmond.
McConnell has practiced family law
in Virginia for over forty years. In his
nomination, Carl J. Witmeyer II of The
Witmeyer Law Firm in Fredericksburg

wrote of McConnell, “He is clearly one
of the Best of the Best, he is the author
of many articles that provided lecture
material for continuing educations seminars and has handled several influential
cases before the Court of Appeals.”
In his nomination of McConnell,
Edward D. Barnes of Barnes & Diehl in
Richmond wrote, “Mr. McConnell has
been an important figure in the family
law community for decades in Virginia.
He has been a well-respected and honored member of the Bar and a voice for
family law.”
In his career, McConnell argued
many notable cases before the Court
of Appeals. His leadership roles at the
Virginia State Bar include chairing the
Family Law section and serving on the
Standing Committee on Legal Ethics. He
also worked as a substitute judge for the

Fairfax Juvenile and Domestic Relations
Court and General District Court.

Mitchell D. Broudy Receives Family Law Service Award
Mitchell D. Broudy, Senior Assistant
Attorney General for the Eastern
Virginia Regional Legal Division of
Child Support Enforcement of Norfolk,
has been named the 2018 recipient of
the Family Law Service Award presented
by the Virginia State Bar’s Family Law
Section.
The award recognizes people and
organizations that have improved family, domestic relations, or juvenile law in
Virginia. The Family Law Service Award
is given to an individual or organization who has consistently given freely
of time, talent and energies to provide
valuable services in advancing family,
domestic relations or juvenile law in
Virginia, whether such services are rendered to the Virginia legal community
or directly to the citizens of Virginia.
Broudy was nominated by Brian M.
Hirsch, of Hirsch & Ehlenberger, P.C., in
Reston. In his nomination, Hirsch commended Broudy for “…his endless hard
www.vsb.org

work with and dedication to the VBA
Family Law Coalition Child Support
Subcommittee,” which was “...tasked
with promulgating legislation for child
support guidelines for mixed custody
situations. Cheshire I’Anson Eveleigh
of Wolcott River Gates, concurred: “He
helped establish a reasonable formula to
use for those cases as well as worked on
the language that went into Senate Bill
981 and House Bill 1361 (identical bills)
that have passed the General Assembly
this session. House Bill 1361 has been
signed by the governor and will be effective July 1, 2018.
Broudy received his law degree
from Walter F. George School of Law
Mercer University. He has held leadership roles in family law for the Virginia
Trial Lawyers Association, the Board
of Governors for the Virginia State Bar
Family Law Section, and the Virginia
Beach Bar Association. He has chaired
numerous family law legal education

programs and is a sought-after speaker
and writer on topics ranging from child
support to contempt to grandparents’
rights.
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The Honorable Barry Glyndon Logsdon
Judge Barry G. Logsdon of the Newport
News Juvenile and Domestic Relations
District Court lost a months-long
battle with cancer on January 28, 2018.
A graduate of William & Mary and
Regent University Law School, Judge
Logsdon was the Virginia State Bar’s
“Young Lawyer of the Year” in 1998 and
an influential, caring member of the
judiciary.
Born on August 25, 1964, Judge
Logsdon had been reappointed to a
six-year term on the bench in January of
this year.
In an extended obituary in the
Daily Press of Newport News, Judge
Logsdon’s colleague, Judge Judith Ann
Kline, commented, “He was really at the
height of his career. I know he just loved
his job, and it’s not really many people
who can say that.”
Judge Kline and Judge Logsdon
presided over a drug program for
young people that aimed to help them

refocus their lives and avoid drug
convictions. Newport News Assistant
Commonwealth’s Attorney Quwanisha
Hines Roman met Judge Logsdon in
2007 when she was 15-years-old and a
participant in this drug court program.
She says his interest in her changed the
course of her life.
Speaking with the Daily Press,
Roman said, “He showed compassion,
a different side of court that I’d never
seen before. Kids can tell when someone
actually cares about your well-being and
what happens to you.”
Roman continued, “He was there
throughout my transition to a young
woman and then to an attorney.”
Other innovative programs Judge
Logsdon initiated include a free tattoo
removal program for gang members in
partnership with local plastic surgeons
and waiting areas with toys for child
witnesses that kept them separate from
their alleged assailants.

Judge Logsdon is survived by his wife,
Kimberly Logsdon, a stepdaughter, a
step-granddaughter, his parents, and
three siblings.

Richard Russell Nageotte
Richard “Dick” Nageotte, founder and
senior partner of Nageotte, Nageotte &
Nageotte in Stafford, passed away on
February 13, 2018. Born in Meadville,
Pennsylvania on September 26th, 1936,
Nageotte worked as an attorney in
Virginia for over 50 years, the last 21 of
those with his twin daughters, Yvette
Justine Nageotte and Yvonne Justine
Nageotte.
Nageotte represented clients in
general district courts, circuit courts,
the Supreme Court of Virginia, the
United States Court of Claims, United
States District Court for the Eastern
District of Virginia, and the Fourth
Circuit Court of Appeals. He successfully represented Edward Lynn Tull
before the United States Supreme
Court in Tull v. United States, where he
obtained a unanimous decision holding that a defendant in a case where the
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federal government seeks substantial
civil penalties is entitled to the Seventh
Amendment right to a jury trial.
In addition to being a lawyer,
Nageotte served for 31 years in the U.S.
Navy, achieving the rank of Commander
before being honorably discharged. He
served aboard the destroyer squadron
that successfully enforced the blockade
ordered by President John F. Kennedy
in the Cuban Missile Crisis.
In addition to the Virginia State
Bar, Nageotte was a member of the
American Bar Association, the American
Trial Lawyers Association, the Virginia
Bar Association, the Prince William
Bar Association (formerly serving as
president) and the Fredericksburg Area
Bar Association. He was also certified by
the National Board of Trial Advocacy as
a Civil Trial Advocate.

Nageotte was a beloved husband, father
and grandfather, as well as an advocate, mentor and friend to many. In the
words of his daughters and partners:
“He loved and lived the law always, until
the very end.”
www.vsb.org
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In Memoriam
Michael Allen Banzhaf
McLean
March 1946 – January 2018

Jacquetta B. Johnson
Richmond
March 1949 – October 2017

Peter Kirk Schalestock
Arlington
September 1967 – August 2017

Thomas E. Baker
Houston, Texas
January 1931 – October 2017

The Honorable Donald Hall Kent
Richmond
February 1938 – January 2018

John Brook Spotswood
Crozet
March 1947 – January 2018

Marilyn June Emsley Betts
Newton, Kansas
April 1938 – October 2017

The Honorable Barry Lyndon Logsdon
Newport News
August 1964 – January 2018

Louis Anthony Steiner
Tysons
January 1990 – August 2017

J. Coleman Bean II
Great Falls
August 1928 – December 2017

James L. Melhuish
Glen Ridge, New Jersey
August 1927 – December 2017

Fletcher D. Thompson
Spartanburg, South Carolina
August 1921 – December 2017

Leslie Keith Diamond
Norfolk
February 1948 – January 2018

Richard R. Nageotte
Stafford
September 1936 – February 2018

Eric Amos Tinnell
Farmville
December 1974 – February 2018

Michael F. Gibson
Princeton, West Virginia
October 1948 – February 2018

Balraj Kumar Palli
Great Falls
June 1938 – January 2017

Benjamin Fenton Tompkins
McLean
October 1960 – September 2017

Robert Layne Hillman
Raleigh, North Carolina
February 1951 – December 2017

Gordon W. Poindexter Jr.
Waynesboro
September 1926 – December 2017

Thomas W. Ullrich
Fairfax
May 1945 – January 2018

Gus J. James II
Norfolk
December 1938 – January 2018

W.W. Richardson
West Point
August 1939 – December 2017

Voting Open for 2018 VSB Council Elections
Voting for the Virginia State Bar Council elections for circuits 13, 14, 17, and 19 opened on April 9. Voting is open until
Friday, April 27, at 11:59 p.m. The process takes only a few seconds if you have already made up your mind, and links are
present on the online ballot to learn more about each candidate should you choose to do so.
If you have not received your login information, please go to https://www.directvote.net/VSBcir/sendID.aspx to have
your voting instructions resent. You can also contact support@directvote.net or call (952) 974-2339. If you have any other
problems, please contact the Virginia State Bar at (804) 775-0551 or elections@vsb.org.
Your voting instructions can only be sent to your email of record on file with the Virginia State Bar.

See www.vsb.org/site/news/item/voting_2018_council

Please remember to vote.
www.vsb.org
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Lawyer Well-Being

VSB’s Katie Uston Leads the National Organization of
Bar Counsel This Year
The National Organization of Bar
Counsel (NOBC) works to make the
legal profession better, and this year
Katie Uston, assistant bar counsel for
the Virginia State Bar, is president of the
NOBC. With a membership of bar
counsel from every state, as well as
Canada, the U.K., and Australia, the
NOBC provides a venue for regulatory
lawyers to stay in touch about the latest
developments in the field of regulation
that improve the profession.
For example, members of the
NOBC currently inform each other
about the ever-evolving tactics used
by scammers and fraudsters to target
lawyers and their trust accounts so they
may keep the lawyers in their state educated and alert to it.
Perhaps the biggest effort to come
out of the NOBC’s desire to help
prevent disciplinary problems among
lawyers is The Path to Lawyer WellBeing: Practical Recommendations for
Positive Change. Chief Justice of the
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Supreme Court of Virginia Donald W.
Lemons partook in the task force that
issued the report, as did the NOBC, the
Association of Professional
Responsibility Lawyers, and the ABA.
Uston did a peer review of the report
draft before it was finalized.
The report was spurred by a 2016
study revealing widespread levels of
problem drinking and other mental
health problems in the U.S. legal profession. Uston says of the study, “…it found
that lawyers are disproportionately represented in the population of people
who suffer from anxiety, depression,
other mental issues, alcohol abuse,
substance abuse, as compared to the
population generally. And law students
as well.”
A committee in Virginia, chaired by
Justice William C. Mims, is working to
make specific recommendations for
Virginia, and the VSB committee on
lawyer discipline is developing a new
rule that will allow lawyers to avoid a

mark on their record if their ethical
misconduct did not harm a client and is
found to be a consequence of substance
abuse, alcohol abuse, depression, or
another mental health issue, so long as
the lawyer participates in a diversionary
program to help them with their
problem.
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Law Libraries

Hashtag Information: Researching in the Era of
Social Media
by Caroline L. Osborne

With the advent of the internet, our
manner of accessing information has
fundamentally changed. The days of
thumbing through local and national
newspapers hand-delivered to your
front door or perusing the Digest
System in print for relevant case law
are visible only in the rearview mirror.
Today, information is as close as your
fingertips and a touchscreen. With
LinkedIn, Facebook, YouTube, Twitter,
Reddit, and Google, a social media
interface is frequently the primary go-to
for information. Finding information is
easy. But what of the quality or veracity
of the information found? One of the
best and worst attributes of information
available via the internet is that it is
unfiltered. So how do legal information
seekers acquire and use information in
the era of the info dump, and what are
the implications for the practice of law?
Attorneys entering the profession
today are often: (1) format agnostic,
(2) comfortable with a broad range of
media that impacts the type of sources
they seek and use, (3) likely to prefer
visual over textual, (4) likely to seek
concise summaries of information, and
(5) most likely to go directly online
as a starting point.1 Blogs, wikis2, and
message boards are accepted sources for
both personal and professional work.3
YouTube is a destination source. User
generated content is given equal importance with authoritative content,4 and
searchers are more likely to begin with
Google than an index or digest.5
How we interact with online
information is fundamentally different from how we interact with print
material.6 Convenience is crucial.7
Skimming and scanning are preferred
to critical, in-depth reading.8 Current
information-seeking behavior seems to
favor accidentally finding information
that is immediately utilized, regardless
of relevance, over a more systematic
www.vsb.org

approach.9 Easily located information
is deemed “good enough.”10 Librarians
even have a name for this concerning
behavior — “satisficing” or doing just
enough to get by.11 Satisficing is the opposite of the thorough research required
by our profession, and in years past
might have been met by adjectives such
as “incomplete” or “sloppy.”
Given that these search behaviors are not likely to change, renewed
emphasis should be placed on basic
information literacy skills.12 Research
questions should focus purposefully on
an analysis and evaluation of information: Is this the law I need to make my
argument? May I trust this source?13
Veracity of information is paramount in
an environment where anyone can and
does post content. Taking time to confirm a source is trustworthy is an indicia
of an information-literate consumer,
yet studies show that internet information consumers often do not consider
veracity — preferring to believe that if it
is posted, it must be true.14
The key to researching law in today’s digital environment is to read critically, ask questions about what you find,
and verify the veracity of your source.
So, the next time you see something
interesting or a newsworthy reference
in a blog, on Facebook, or via Google,
remember the maxim, “trust but verify.”
Endnotes:
1 	A Wiki is a type of website that allows
users to add, remove, or otherwise
edit all content very quickly and easily,
sometimes without the need for registration. This ease of interaction and
operation makes a wiki an effective tool
for collaborative writing.
2
Scanlon, supra note 2.
3
Id.
4 	Caroline L. Osborne, Annual Survey
of Second and Third Year Law Students
Research and Library Use (Spring,
2017) (on file with Washington and Lee
University School of Law).

5 	See generally Guang Chen, et al., A
Comparison of Reading Comprehension
Across Paper, Computer Screens, and
Tablets: Does Tablet Familiarity Matter?,
2 J. Comput. Educ. 213 (2014) (discussing impact on comprehension
of reading on the computer versus
paper); Sara J. Magolin, et al., E-readers,
Computer Screens, or Paper: Does
Reading Comprehension Change Across
Media Platforms? 27 J. Appl. Cognit.
Psychol. 512 (2013) (discussing impact
of online reading on reading comprehension).
6 	Lynn Sillipigni Connaway, et al., “If It
Is Too Inconvenient I’m Not Going After
It:” Convenience as a Critical Factor in
Information-Seeking Behaviors, 33 Lib.
& Info. Science Research 179, 181
(2011).
7 	Lucy Holman, Millennial Students’
Mental Models of Search: Implications
for Academic Librarians and Database
Developers, 37 J. Acad. Libr. 19, 20
(2010).
8
Id.
9
Id.
10 	Ellie Margoilis and Kristin E. Murray,
Say Goodbye to the Books: Information
Literacy as the New Legal Research
Paradigm, 38 U. Dayton L. Rev. 117,
131 (2012).
11 	Kristin Purcell, How Teens Do Research
in the Digital World (Nov. 1, 2012),
http://pewinternet.org/Reports/2012/
Student-Research.
12 Margoilis, supra note 12, at 154.
13 	Carl Miller and Jamie Bartlett, ‘Digital
Fluency’: Towards Young People’s
Critical Use of the Internet, 6 J. of Info.
Literacy 35, 40 (2012).

Caroline L. Osborne is assistant dean for
Legal Information Services and Professor
of Legal Research, Washington and Lee
University School of Law.
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Technology and the Practice of Law

Are Selfies Subject to Equitable Distribution?
by David B. Bice and D. Travis Bice

Most divorces require the painstaking
inventory, valuation, and classification
of real and personal property known
as equitable distribution. However, this
tedious endeavor rarely includes attention for one kind of intangible personal
property: intellectual property. Even
so, surely inventors, artists, and business owners need divorces as well. The
questions become: When should a piece
of art work or a patented invention be
subject to equitable distribution? What
should a Virginia attorney know when
equitable distribution could include
items such as family photographs, children’s macaroni artwork, or even selfies
taken by one spouse and sent to the
other, or to a paramour?
Intellectual property can include
trademarks, trade secrets, copyrights
and patents. Since business entities,
rather than spouses, are likely to own
trademarks and trade secrets, a Virginia
attorney is more likely to encounter
copyrights and patents in equitable
distribution.
Patents are awarded under Title 35
of the United States Code through the
United States Patent and Trademark
Office, following an examination for
novelty and usefulness. 35 U.S.C. §101.
Although unreported, the Court of
Appeals has dealt with the equitable distribution of a patent. Zalusky v. Zalusky,
No. 0199-02-4, 2002 WL 31553133 (Va.
Ct. App. Nov. 19, 2002).
In Zalusky, the Court of Appeals
reversed the trial court’s apparent ruling
that a patent acquired post-separation
by the wife was separate property. Id.
at *1-2. Instead, due to the husband’s
creation of several prototypes and completion of applications for provisional
patents for the device in the wife’s name,
the Court of Appeals found that some
portion of the proceeds from the sale of
the patent should be classified as marital
property. Id. at *2.
48
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Important to note, the Court of
Appeals held that the proceeds from the
sale of the patent were part marital, not
that the patent itself was marital. The
importance of this distinction becomes
more apparent when examining copyrights.
Unlike patents, under 17 U.S.C.
§102, copyrights vest initially in the author of an original work of authorship
once fixed in any tangible medium of
expression. Works of authorship include
several categories, such as pictorial
works, audiovisual works, and sound
recordings. Id. For example, a husband
takes a photograph of himself using his
phone, otherwise known as a “selfie.” He
has a copyright in that photograph the
moment it is taken, as it has not become
“fixed in a tangible medium of expression.” 17 U.S.C. §101

... when beginning discovery
in a divorce case, a Virginia
attorney would be wise to
inquire about potential intellectual property produced
during the marriage.
The other requirement of a copyright
“originality” merely requires that the
author employ a minimal degree of creativity and have independently created
the work, so a simple selfie would be
“original” enough. Feist Publications,
Inc. v. Rural Telephone Service Company,
Inc., 499 U.S. 340 (1991) (holding that
arranging numbers and names in a telephone directory according to alphabetical order was not original). To whom
does the ownership of the copyright
vest?
According to 17 U.S.C. §201(a), the
author or co-authors are initially vested

with such ownership, which intuitively
makes sense, but what if the author is
married at the time? Unfortunately, this
scenario has not been addressed by the
Virginia appellate courts. Therefore,
looking to other jurisdictions, some
persuasive authority may be helpful to a
Virginia attorney.
In re Marriage of Worth, the
California Court of Appeals found that
several books written by the husband
during the marriage were community
property, disagreeing with the husband’s argument that 17 U.S.C. §201
vests initial ownership in the author.
195 Cal.App.3d 768 (1987). However,
in Rodrigue v. Rodrigue, the Court of
Appeals for the Fifth Circuit reversed
the trial court’s finding that paintings
made by the husband during the marriage were his separate property completely. 218 F.3d 432, 435 (5th Cir. 2000).
Instead of holding that the copyright
was a part of community property, the
Court distinguished between the managerial control of the copyright found
in 17 U.S.C. §106, which remained the
husband’s separate property, and the
economic benefits derived from such
copyrighted works, which were community property. Id. Central to this holding
was that 17 U.S.C. §201, which initially
vests ownership in the author, preempts
state community property law with regard to the exclusive rights found in 17
U.S.C. §106. Id. A Virginia attorney will
notice how this mirrors the distinction
found in Zalusky.
In Berry v. Berry, the Hawaii
Supreme Court agreed with Rodrigue
over Worth, citing more specifically that
17 U.S.C. §201(e) also prevents involuntary transfer following initial vesting of
ownership. 277 P.3d 968, 981-88 (Haw.
2012). This section against involuntary
transfer of copyright ownership is simiEquitable Distribution continued on page 50
www.vsb.org

Future of Law Practice

The Legal Checkup – A Tool for All
by Chris Fortier

Seventy-seven percent of all people
with legal problems do not consult a
lawyer.1 A large portion of this group
are people who desperately need our
services and expertise on issues large
and small. However, so many people do
not even want to think about their legal
issues. The public generally knows when
a problem is a problem; however, how
people see their problems is where they
run into trouble. What the public may
see as a business disagreement, a minor
landlord-tenant problem, a problem between friends, or even a moral or character problem may actually contain a
significant legal issue that affects someone’s future ability to sustain themselves
and their families.2 As any lawyer would
know, many of the legal issues contain
statutes of limitation, which can limit or
prohibit rights based on when someone
chooses to take action.
Yet, we as a profession only serve
23 percent of the population with legal
needs.3 Of the 77 percent who don’t
consult a lawyer, 46 percent of those
with legal needs self-help, and 22 percent seek help from family and friends.4
Furthermore, the percentage of those
with legal issues either representing
themselves or doing nothing, hoping
the issue goes away, is 16 percent.5 These
statistics alone undermine the exceptional, client-oriented service that all of
you do. This is also a potential source of
work for the many new lawyers we swear
in every December and June. But how
does the legal community engage these
potential clients? There should be a simple solution that is also approachable.
The Virginia State Bar Young
Lawyers Conference (YLC) may have
an idea: establish “Legal Checkups,”
a no-cost, low-hassle, online tool for
in-person consultations. Like an annual
checkup at a doctor’s office, a client
simply fills out a legal assessment form.
The questions asked are in plain English
www.vsb.org

and to the point. Topics include income,
housing, employment, education,
veterans’ benefits, and other common
legal needs. Then, the client is invited
to have a free, brief chat with a lawyer,
or referred to resources online. Legal
checkups are a great way to involve
potential clients who may need help but
have no idea where to get started.
When it comes to the delivery of
legal services in the future, the American
Bar Association’s Future of Legal
Services Report (the report) recommended that all members of the public
receive an annual legal checkup.6 The
ABA also recommended that legal service organizations, bar associations, and
community groups develop guidelines
to administer these checkups. According
to the report, legal checkups should have
these characteristics:7
1. Easy to understand
2. Candid and transparent
3.	Created by those competent in the
areas of law presented
4.	State that users get out what they
put into the checkup, disclosure-wise
5.	Communicate the limits of the
checkup
6.	Refer to the proper resources for
someone to follow up on their
issues
7. Low cost or free
8.	Accessible to many users in different venues
9.	Identify unique and relevant state
law
10. Compliant with current law
11. Respect the privacy of the user
12.	Provide the provider’s contact
information
13.	Note prominently when the checkup was last updated

Legal aid organizations, bar associations, community outreach groups,
and many others can use these checkups
to get legal clients the ability to prepare
themselves for the questions a lawyer
will ask to aid in the case. This checkup
will allow for a more transparent attorney-client relationship as the client will
know more specific questions and the
attorney will be able to provide legal advice and/or services based on better information from the client. Additionally,
the client may be able to spot and take
action on potential legal issues in the
future.
Legal checkups should not be a
onetime action. The report notes that
citizens should come in annually for
a checkup, especially when life changing events occur8. These events range
from getting married, giving birth to
or adopting a child, a hospitalization,
starting school in a new setting, or even
making a major purchase, such as a
house or a car.
The service is becoming more
accessible to the general population.
The ABA partnered with ARAG Legal
Insurance and CuroLegal to create
veteranslegalcheckup.com, which is a
checkup focused on military veterans.9
The free service does not collect personal information but flags issues and provides resources a veteran can use based
on the zip code entered. One of the best
examples I have seen is with the Halston
Legal Clinic in Ontario, Canada. The
clinic has put together a comprehensive
checklist, covering seven categories most
encountered: income, housing, education, employment, health, and family
and community support. This program
has expanded from the local area of the
legal clinic to cover many more communities in southwestern Ontario.10
Legal Checkup continued on page 50
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Legal Checkup continued from page 49

In the States, Tennessee has
provided a legal wellness checkup that
can be easily accessed online whether
at home or at the library. The site,
help4tn.org, is a partnership of the
Tennessee Alliance for Legal Services,
West Tennessee Legal Services, and the
National Association of Social Workers
Tennessee Chapter, with a technology assistance grant from the Legal
Services Corporation. In addition to
the checkup, the site provides many
resources for those with legal needs in
many different situations, combining
manuals from local legal aid providers
mixed with federal information for
topics such as disaster relief.11
Our YLC Pro Bono Committee
has been diligently working on this
project. They are partnering with
a number of groups including the
Veterans Clinic at George Mason
Law and Legal Services of Northern
Virginia. I was inspired by the group’s
professionalism and its passion to
serve those veterans who have given
so much to allow us to exercise our

constitutional rights and allow us to
do our jobs as lawyers: serving clients,
advancing access to justice, and providing a place for citizens to protect
themselves and to resolve disputes. I
hope our work will assist veterans to
get the legal support they need.
In order to survive in the long
term, the legal profession needs to ensure that those requiring legal services
have access to the information they
need to make the best decisions possible to preserve their rights. The Legal
Checkup is one step in achieving that
ideal. Are you interested in bringing legal checkups to your pro bono agency,
bar association, or nonprofit? Contact
me and I will get you involved with
our efforts in the YLC.
Endnotes:
1	
A Report on the Future of the Legal
Profession, American Bar Association,
p. 14 (2016) (ABA Future Report),
citing Accessing Justice in the
Contemporary USA: Findings from the
Community Needs and Services Study.
2
Id.

3
ABA Future Report, p. 14
4
Id.
5
Id.
6
ABA Future Report, p. 43
7
ABA Future Report, p. 44-45
8
ABA Future Report, p. 44.
9	Veterans Legal Checkup, accessed at
veteranslegalcheckup.com
10	Halston Legal Clinic,
legalhealthcheckup.ca/en
11 Tennessee Legal Checkup, help4tn.org

Chris Fortier is the current president of
Young Lawyers Conference, the vice-chair
of VSB TECHSHOW, and a member of the
Future of Law Practice Committee. He also
serves on the board of governors for the
Diversity Conference. He is an attorney advisor at the Social Security Administration (SSA)
in Falls Church. The views stated in this article
are his alone and do not reflect those of SSA
or the Federal Government.

Equitable Distribution continued from page 48

larly found within 35 U.S.C. §261 with
regard to patents, specifically requiring
assignment to occur “by an instrument
in writing.” Therefore, the exclusive
patent rights within 35 U.S.C. §§271
and 281 likely cannot be found to be
marital property by operation of law,
but such economic rights likely can be,
as was the case in Zalusky.
Therefore, when beginning
discovery in a divorce case, a Virginia
attorney would be wise to inquire
about potential intellectual property
produced during the marriage. The
economic benefits derived from such
intellectual property, such as royalties or license agreements, are likely
to be marital in nature. However, the
exclusive rights, such as to prevent
reproduction of copyrighted works,
are likely to be separate.
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David B. Bice has been practicing law since
1985, primarily in the area of family law. He
serves on the Virginia State Bar’s Committee
for Technology and the Practice of Law, the
Lynchburg Bar Association’s governing Board,
the Circuit Court Committee for Lynchburg;
and is a member of the Legal Aid Task Force in
Lynchburg. He also is a member of the Family
Law Section of the Virginia Trial Lawyers
Association and the Virginia Bar Association.
He has lectured numerous times to Virginia’s
Special Justices at their annual conference
and lectures on various topics in family law,
most recently on The Imputation of Income in
Support Cases.

D. Travis Bice has been practicing law since
2016. He graduated from the University of
Richmond School of Law, where he participated as a member of the Moot Court Board,
with the Intellectual Property Concentration
Certificate. Currently, he is accepting cases
in family law, business entities development
and intellectual property.
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Risk Management

Watch Out for These Common Conflict of Interest
Traps
by Mark Bassingthwaighte

I’ve spent years trying to encourage solo
and small firm lawyers to develop and
consistently use a formal conflict checking system that tracks all of the information best practices currently dictate. In
all honesty, I will admit that I have had
limited success in this endeavor. This
doesn’t mean I won’t keep trying; but it
does mean I’ve got to accept the reality
of the situation because, truth be told,
conflict missteps in the solo and small
firm arena are not typically a “whoops,
we missed that name” kind of thing.
More often than not the attorney simply
failed to recognize that a conflict was in
play, or if she did see it, decided that the
issue wasn’t significant enough to worry
about. Given this, I’m changing my approach and instead of trying to convince
you to expand your conflict database and
run every name under the sun through it,
I thought I’d share a few general tips that
can help you avoid many of the more
common conflict missteps.
Be wary of representing two or more
parties at once such as a divorcing couple, a husband and wife wanting wills,
multiple plaintiffs in a personal injury
matter, multiple partners forming a new
business, or the buyer and seller in a real
estate transaction just for starters. I’m
not saying you can never take on multiple parties. There are situations where
it is ethically permissible and entirely
appropriate. However I would advise
that if you do, fully disclose to each of
the multiple clients the ramifications of
agreeing to joint representation. Discuss
how both potential and any actual
conflicts will affect your representation
of everyone. Advise the clients that on
matters concerning the joint representation there is no individual client
confidentiality among the group. In
addition, consider advising each of them
to seek independent outside advice as to
whether they should agree to joint representation. Regardless, do not proceed
www.vsb.org

with the representation until all clients
have given you their informed consent
which should be in writing.
Now, two quick side notes are in
order. First, I can share that non-waivable conflicts do exist, in spite of what
some of our peers choose to believe, and
they often appear in these types of settings. When in doubt, seek advice from
someone well versed in our ethical rules.
Second, in an attempt to avoid dual
representation problems some attorneys
will agree to represent one of the parties
and document that the other has been
advised to seek independent counsel.
Should the remaining non-client decide
to proceed without representation,
understand that you don’t get it both
ways. In spite of any documentation to
the contrary, if you continue to interact with this individual by answering
questions to help move the matter along
you can unintentionally establish an
attorney client relationship and undo
the precautions taken. Your actions will
always speak louder than your written
words. Never answer any legal questions
from the non-client. Simply advise them
to seek independent counsel, and if that
slows things down, so be it.
Avoid joint representation in those potential conflict situations where there
is a high probability that potential conflicts will evolve into actual conflicts
such as with criminal co-defendants
or with certain situations involving
multiple plaintiffs. Remember Murphy’s
Law. More often than not the actual
conflict will arise. If it does and is one
that cannot be waived, your only option
will be to completely withdrawal from
the entire matter. Stated another way,
in most multiple client representation
matters if you’re conflicted out for one
client, you’re conflicted out for all. This
is just one of the risks that come with
joint representation. In the world of ethics and malpractice, we call an attempt

to stay in with one client while dropping
another the “Hot Potato Drop.” Should
a claim ever arise as a result of your
dropping all but one as a client, the
lawyers on the other side will put this
spin on your actions. They’ll argue that
you put your financial interests above
the interests of the client or clients you
dropped and that rarely turns out well
for the lawyer being sued.
Always document the conclusion of
representation with a letter of closure. In terms of conflicts, an interesting
question that arises from time to time
is when does a current client become
a past client for conflict resolution
purposes? The temptation is to rationalize that the passage of time coupled
with a bright line gets you there. After
all, doesn’t the fact that the deed was
delivered four months ago, the settlement proceeds were disbursed two years
ago, the judge signed the final order last
year, or the contract was signed over five
years ago mean these various matters
are concluded and all of these clients are
now past clients?
Our conflict rules don’t speak of
bright lines or the passage of time as
being determinative. Keep it simple. For
conflict resolution purposes, once someone becomes a current client, they are
always a current client unless and until
you clearly document otherwise. So,
for example, one would be well advised
to never alter a will for one party after
having done wills for both parties a year
or so earlier absent clear documentation
that the prior representation of both
had ceased. I would also caution you to
keep this in mind if you ever get to the
point where you’re considering suing
a client for fees. You can’t sue current
clients so make sure documentation that
the client is a past client exists. Again,
this is typically done in a closure letter
that plainly states something along the
lines of “this concludes our representa-
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tion of you in this matter.” In fact, this is
the reason why conflict savvy firms keep
all letters of closure even after destroying the related file years after closing it.
The closure letter is part of the conflict
database because it documents who is a
current client and who is a past client.
Avoid becoming a director, officer or
shareholder of a corporation while also
acting as the corporation’s lawyer. This
dual role can create all kinds of problems to include loss of attorney client
privilege, an increased risk of a malpractice claim, and an inability to participate
in certain decisions. If you do find yourself on a client corporate board, do not
further compound the conflict issues
by taking an ownership interest in the
company that exceeds 5%. At that point
the potential conflict problems reach a
point where malpractice carriers will often decide to exclude the risk. The safest
play is to never take a financial interest
in a client entity due to the difficulty in
proving down the road that you never
put your financial interests above the
interests of your client.
Periodically stop and remind yourself
just who the client is and act accordingly because sometimes it can get
messy. For example, an attorney was
approached by the son of two longterm clients. Son introduced several
non-clients to the attorney and asked
the attorney to incorporate a startup
business and handle related matters for
a small stake in this new company. The
son’s contribution was to be his intellectual capital and the non-clients were the
money guys. The attorney accepted the
work and had frequent contact with the
son and the investors throughout the
process. Sometime later, one of the investors contacted the attorney and asked
him to remove a preemptive rights
clause from the organizing documents
in order to facilitate a needed cash infusion from two additional investors who
would only make a contribution if they
were granted a substantial stake in the
company. There were no funds available
to pay the attorney for this additional
work but he was offered the opportunity
increase his own stake in the company.
This request forced the attorney to determine who his client was. At that point
52

VIRGINIA LAWYER | April 2018 | Vol. 66

he realized that his failure to clarify and
document who was a client and who
wasn’t, coupled with past actions that
seemed to allow corporate constituents
and investors to believe that he represented everyone, resulted in his correctly
deciding that he had no other option
but to withdraw.
Never solicit investors on behalf of
a client’s business. If and when that
business goes south, you will be the one
targeted for the recovery of all losses and
guess what? Malpractice policies do not
cover investment advice. This one will
be on you.
Be extremely cautious about entering
into business relationships with clients. At the outset, Rule 1.8 is clear. The
transaction must be fair and reasonable
to the client. The client must be made
fully aware of and clearly understand the
terms of the transaction, the material
risks and disadvantages to the client, any
reasonable alternatives, the attorney’s
part in the transaction, and any potential conflicts of interest. The client must
not only be advised to seek independent
legal advice but actually given a reasonable amount of time to do so. Finally,
the client must provide written consent.
The problem here is that the attorney needs to be particularly mindful
that he cannot continue employment if
his independent professional judgment
will be affected by the business interest
taken. Additionally, the full disclosure
requirements of the rule brings about
an obligation to disclose the fact that at
some point the attorney and the client
may potentially have differing interests
in this business transaction that would
preclude the attorney from continued
service. Further, while the client should
be encouraged to seek independent legal
counsel, many times the reason that the
issue comes up is that the client has no
money to pay for legal services and the
business deal being considered is an
offer of stock in exchange for legal services. At a minimum, the client should
be counseled to seek independent advice
from another source, perhaps their CPA
or financial advisor.
One real risk with these deals is that
the business really does prosper or terribly falters. In either case the attorney

can be in a difficult position. It’s either
that he has been substantially overpaid
from the client’s perspective or is now
facing the reality that no payday is coming. While there are no specific boundaries as to how much of an ownership
interest is too much, certainly the degree
to which an attorney can maintain
independent legal judgment would seem
to be directly correlated to the percentage of ownership interest owned. As a
guideline I would recommend that the
ownership interest obtained never exceed 5% as the conflict concerns become
too high at that point and beyond.
Last but not least, remember that memory doesn’t cut it and conflict checking
systems are only as good as the people
who use them. Always keep the system
current and use it consistently or it will
be ineffective. Check and update your
conflict database every time you consider taking on a new matter, regardless
of whether the matter was accepted or
declined. Circulate new client/matter
memos throughout the firm. Make sure
the memo affirmatively documents that
all attorneys and staff have reviewed
the memo to include thinking about
personal and business interest conflicts
they may individually bring to the table.
Finally, don’t forget to look for potential conflicts that might exist if the firm
has gone through a recent merger with
another firm or had any new lateral or
staff hires. (I know, I just couldn’t stop
myself.)
See disclaimer on page 69.

ALPS Risk Manager Mark Bassingthwaighte,
Esq. has conducted over 1,000 law firm risk
management assessment visits, presented
numerous continuing legal education seminars
throughout the United States, and written
extensively on risk management and technology. Check out Mark’s recent seminars to assist
you with your solo practice by visiting our
on-demand CLE library at alps.inreachce.com.
Mark can be contacted at: mbass@alpsnet.com.
www.vsb.org

Clients’ Protection Fund

The Case of the Disappearing Lawyer
by Gordon Hickey
reprinted with permission from the Conference of Local and Specialty Bar Associations Winter 2018 Connection newsletter

In December of 2008, a young man we’ll
call Chris won a personal injury case in
Alexandria General District Court and
was awarded $11,053. The opposing attorney in the case promptly sent a check
for the full amount from the insurance
company to Chris’s attorney, John
Arthur Sutherland Jr. The check, dated
Christmas Eve 2008, was made payable
to Chris and Sutherland.
Though the case had ended in
December 2008, Sutherland told Chris
that he’d have to wait until the appeal
period ran out before he could receive
his money. Chris didn’t know how
long that would be, so he waited. That
was the last time he ever heard from
Sutherland.
Years went by with no communication.
Chris was in college, so his mother
and grandmother took up the quest to
get in touch with Sutherland. Despite
repeated attempts, they couldn’t reach
him. It wasn’t until years later that they
found out why.
In January 2016, Chris got a job in
the Fairfax County Clerk’s office where
he processes files. Later that year, Chris
went back on the hunt for Sutherland.
He contacted the Virginia State Bar to
get Sutherland’s phone number, which
he called. He reached a different lawyer
at that location who followed up on the
$11,053 check and who learned that it
had been cashed.
Chris, whose name was on the
check, had never signed it.
The second lawyer took up Chris’s
cause and on October 18, 2016, helped
Chris file a petition with the VSB
Clients’ Protection Fund (CPF).
In the meantime, Sutherland had
also gone missing from a different case.
In that one, Sutherland represented a
woman in a personal injury case where
the insurance carrier had agreed to
pay $25,000 in 2007 to settle the claim.
Unfortunately, Sutherland took no
www.vsb.org

further action on the case, and the client
was unable to find him, despite calls,
certified letters, and visits to his office.
The statute of limitations eventually expired and the client was unable
to collect the $25,000. She then filed a
bar complaint against Sutherland and
in July 2009 — a year after Chris won
his personal injury case — Sutherland’s
license was suspended. On December 9,
2011, after a VSB investigator also tried
and failed to find Sutherland, his license
was revoked.
In September 2017, the Clients’
Protection Fund Board awarded Chris
$7,333.33, two-thirds of the $11,053
check that he had won in his personal
injury case, which is approximately what
he would have received once he paid a
lawyer.
Clients’ Protection Fund member
Mary Grace O’Malley served as the
investigator on Chris’s petition for reimbursement. “What I learned from this
is that in a self-regulated profession, we
take our jobs very seriously,” she said.
She pointed out that a lawyer who
shared office space with Sutherland
helped Chris file his petition to the CPF
board, while the lawyer who opposed
Sutherland in Chris’s personal injury case did the research that revealed
Sutherland had cashed the check intended for Chris. “The fact that Sutherland
put a fraudulent check through really
drove (the opposing) lawyer crazy,”
O’Malley said.
It is the lawyers’ desire to make
things right and their willingness to aid
in the investigation that most impresses
O’Malley. “That’s what I got out of the
Sutherland case, and I got that out of
several other cases as well.”
Chris’s award was one of 13 made
by the board at its September 15, 2017,
meeting. The total compensation awarded came to $38,168.33 and involved
nine lawyers, two of whom had died and

seven whose licenses were suspended or
revoked by the VSB Disciplinary Board.
Without the CPF, Chris and the
other 12 victims would have simply lost
their money. And the entire Bar would
have been that much poorer for their
loss.
The CPF remains a last resort for
clients like Chris who have suffered
financial losses because of the actions
of lawyers who have been disbarred, or
in some cases have died. By preventing
offending lawyers like Sutherland from
doing any further harm, the disbarment or suspension often takes care of
the Bar’s obligation as a self-regulating
agency, but the CPF is what completes
Virginia lawyers’ efforts to help people
harmed by lawyer misconduct.
The money in the CPF comes from
an annual assessment that for 10 years
has been $25 but will be reduced to
$10 next year. This past fiscal year, the
Bar paid out approximately $343,000
in claims. Payments average about
$300,000 a year.
Virginia lawyers have much to be
proud of, and one of the most worthy things they have done has been
providing the money for the Clients’
Protection Fund. By rectifying the
dishonest actions of a few bad lawyers,
the CPF elevates the reputation of the
Virginia legal community and speaks to
the ongoing efforts of Virginia lawyers
to remain at the forefront of ethical
practice.
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Books

Resisting Jim Crow
New Book Details the Hard-fought Legal Battles
of Oliver Hill and Spottswood Robinson
by Jackie Kruszewski

In late April of 1951, lawyers Oliver Hill
and Spottswood Robinson were headed
to Pulaski, Virginia, for a meeting about
a case in the county. They had drafted
papers asking the court to enroll black
youth in the local white schools — the
black high school having failed to approach any standard of equal mandated
by Plessy v. Ferguson. But they still struggled to find black students and parents
willing to take on the dangerous burden
of putting their names to suits.
“I forgot to tell you,” Robinson later
remembered telling another member of
the travel party. “On our way to Pulaski
we’ve got to stop for about half an hour
or so and take care of a little matter up
in Farmville.”
A group of students there had
walked out of their dilapidated and
abysmally-equipped high school and
refused to return until a new school
was built. They had written Hill and
Robinson in Richmond of their predicament.
The passion and resolve of the
students impressed the legal team from
the NAACP. But Hill and Robinson
informed the students that their goal
was no longer equality of the segregated
schools; it was de-segregation, a controversial tactic for everyone involved. Were
the students on board?
Author Margaret Edds tells this story and many like it in her new book, We
Face the Dawn: Oliver Hill, Spottswood
Robinson, and the Legal Team that
Dismantled Jim Crow. The February release from University of Virginia Press is
a legal thriller of the nonfiction variety
— a years-long story of the concerted,
coordinated, meticulous effort to change
the racial laws that oppressed black
communities across the South.
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Robinson and Hill headed that
front in Virginia, and Edds writes a
thorough, compelling profile of the
courage and diligence of the two men
and their associates. And, in a time
when the outcomes of the civil rights
movement are roundly celebrated, she
reminds readers of the challenges and
dangers the men faced every step of
the way — burning crosses left on their
yards and death threats, yes, but also
the human stresses of leadership and
administrative challenges from a white
power structure stacked against them.
Edds notes that, while Virginia opponents to integration did not engage as
much in physical violence against civil
rights leaders as their counterparts to
the south did, they “specialized in breaking spirits” through firing, ostracizing,
and the denial of credit, housing and
jobs. In 1959, for example, the Virginia
State Bar initiated disbarment proceedings over old cases of another lead
NAACP attorney, and in the early 1960s,
the General Assembly passed new lawyer
ethics laws aimed squarely at NAACP
lawyers. The bar followed up and initiated disciplinary proceedings against
those leading the charge for integration.
A month after that meeting with
the Farmville students, Robinson walked
to the federal courthouse in Richmond
to file Davis v. County School Board of
Prince Edward County on behalf of 74
parents representing an astonishing
quarter of the student body at Robert
R. Moton High School. That case would
become one of five later combined into
Brown v. Board of Education, which
overturned racial segregation in public
schools in 1954. Robinson made the first
argument on behalf of the plaintiffs at
the Supreme Court.

Oliver Hill, Edds writes, was gregarious, unflappable, and demanding
— an alpha male unperturbed by the
dangers of his pursuits. Better known
than Robinson due to his political
career — he was the first black person
elected to Richmond City Council since
Reconstruction in 1949 — Hill graduated from Howard University Law School
in 1933. Along with Thurgood Marshall,
he became part of the first class graduated under a new curriculum designed by
Vice Dean Charles Hamilton Houston,
who sent his graduates out into the
world with a plan to challenge Plessy
and Jim Crow laws through the courts.
Spottswood Robinson III was
among them, too, graduating in 1939 at
the top of his class. Studious, brilliant,
and thoughtful, Robinson was the quieter of the two. He brought a methodical,
patient detail to his legal briefs, Edds
says, once writing an appellate brief
with 676 footnotes. He was a perfectionist and scrupulously honest. Ruth
Bader Ginsburg, who later served with
Robinson on the United States Court
of Appeals for the District of Columbia
Circuit, once said, “Few judges I have
ever known were as unaffected by their
lofty position, and no judge I have encountered was more meticulous.”
Edds speculates about the source of
Robinson’ exactitude, which was clearly
part of his nature. “But I’ve also wondered if it reflected a legal career spent
www.vsb.org

Books
facing down a white power structure,”
she tells the audience at a February book
release at the Library of Virginia. “One
small slip, one inadvertent omission and
that could doom his cause on any given
day.”
She uses an anecdote from one of
Robinson’s clerks — the judge refusing
to jaywalk on a nighttime, deserted
street in D.C. — as a charming example
of his scrupulous honesty.
“He had spent his career as a
litigator, persuading dissenting segregationists that they had to obey the law,
whether they liked it or not and whether
it was convenient or not,” Edds says. “No
man, in Robinson’s opinion, including
himself, was above the law.”
The perfectionism was not without
personal cost. From recently released
papers of the NAACP Legal Defense
Funds, Edds discovered the quiet efforts of Robinson’s colleagues in 1953,
collecting $968 in donations to cover
the lawyer’s physician-ordered convalescence following Brown arguments.
“All of us have been very worried
about Spottswood’s health,” Thurgood
Marshall wrote in one of the appeals.
“[Robinson] was under terrific pressure
and he was in a horrible state insofar as
his health was concerned. The situation
was so bad that we were afraid he would
collapse at any moment. We cannot
allow him to just kill himself.”
As a judge, Robinson receded from
public life and gave few interviews, but
Hill became, in effect, the face and soul
of the civil rights movement in Virginia.
Edds compares him to Nelson Mandela
in passion, pragmatism, generosity of
spirit, and depth of character. He had
an “unwavering moral correctness” that
propelled him through his life.
Hill showed up at candidate forums
and meetings he wasn’t invited to, refusing to accept that he wasn’t welcome
within the white power structure. He
casually ignored signs that directed him
to use certain train cars, elevators and
seats. And he dismissed the men who
burned a cross in his yard as “our local
nitwits,” calling the fire department,
rather than the police. His election to
www.vsb.org

Author Margaret Edds (shown above)
speaks about her book at the Library
of Virgina on February 8. Edds signs
copies of her book, We Face the Dawn:
Oliver Hill, Spottswood Robinson, and
the Legal Team that Dismantled Jim
Crow, published February 2018 by
University of Virginia Press.

City Council was unusual
for the era of at-large bodies,
and gained him a measure of national
notoriety.
The disparate personalities of these
two men may have helped cement their
successes in the 1950s as a legal team.
The ’60s saw their paths diverge — Hill’s
toward the ballot box and political organizing and Robinson’s toward academia
and the bench. But Edds’ story gives life
to that vital, heady era when they led a
legal charge toward equality.
Edds spent six and a half years
working on We Face the Dawn — her
fifth book — combing archives, newspapers, recently released letters from
the NAACP and interviewing surviving
family and friends. Driven by the need
to understand “Who were these men?”
she says, the resulting book masterfully weaves together the legal battles
with personal struggles and character
sketches.

Edds, a daily newspaper journalist
for more than 30 years, as well as an
editorial writer and columnist, doesn’t
shy from comparing Hill and Robinson’s
fight to those of current political times,
challenging readers to follow their lead.
“We are living in such discouraging
times politically,” she tells the audience
at the Library of Virginia. “But I look at
these men and I think, there is nothing
we are facing that is any more difficult
than what they faced.”
They advanced the cause, Edds says,
and created a legal basis for change.
“[Hill] asks, how can we keep the
change moving in a way that is beneficial to humanity, rather than just try to
hold on to what we have and enjoy that
at the expense of everybody else? Our
society seems temporarily to have lost
sight of that question.”
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CLE Calendar
Virginia Criminal Sentencing Commission Calendar
Details at vcsc.virginia.gov
Understanding Rap Sheets, Automation
& SWIFT!
Five hours – Approved for 3 CLE
The understanding rap sheets and
automation seminar is designed for the
attorney or criminal justice professional
who prepares or uses Virginia’s Sentencing
Guidelines. This seminar will review how
to interpret and apply convictions on
identity history summaries (rap sheets) to
Virginia’s Sentencing Guidelines.
APRIL 19, 2018 – ABINGDON
Southwest Virginia Higher Education
Center
9:00–12:00 (#631)
Also offered in Fredericksburg,
Lynchburg, Danville, Richmond,
Hopewell, Portsmouth, Virginia Beach,
Hampton, Wytheville, Roanoke, Fairfax,
Winchester and Staunton (Weyers Cave).

Introduction to Sentencing Guidelines
Six hours – Approved for 6 CLE April 18,
The introduction seminar is designed for
the attorney or criminal justice professional who is new to Virginia’s Sentencing
Guidelines. The seminar will begin with
general background information and
progress to detailed information on
scoring each of the guidelines factors to
include changes beginning July 1, 2017.
APRIL 18, 2018 – ABINGDON
Southwest Virginia Higher Education
Center
9:30–5:00 (#630)
Sentencing Guidelines Knowledge &
Skills Evaluation (Including Ethics
Issues)
Five hours – Approved for 5 CLE (1
Ethics) April 21, Loudoun/Leesburg,
Contact the Loudoun Bar Association.
The evaluation course is designed for the
experienced user of Virginia’s Sentencing

Guidelines. Attendees will complete a
knowledge and skills exercise that will determine the topics covered in this seminar.
Attendees will participate in a discussion-oriented workshop addressing common errors and complex scoring issues.
Ethics Council with the Virginia State
Bar will lead the discussion and answer
questions related to ethical responsibilities
relating to the Sentencing Guidelines.
Same content as in previous years. Offered
in Richmond in July.
Virginia Lawyer publishes at no charge notices
of continuing legal education programs sponsored by nonprofit bar associations and government agencies. The next issue will cover July 9
through August 22. Send information by June
2 to norman@vsb.org. For other CLE opportunities, see Virginia CLE calendar and “Current
Virginia Approved Courses” at www.vsb.org/
site/members/mcle-courses/ or the websites of
commercial providers.

Virginia CLE Calendar
Virginia CLE will sponsor the following continuing legal education courses. For details, see http://www.vacle.org/seminars.htm.
April 13
Eminent Domain Law in Virginia: The
Must-Know Basics
Live — Charlottesville 9 am–4:45 pm
April 18
Best Practices for Workers’ Compensation
Attorneys
Live — Richmond 8:55 am–1:15 pm
April 19
34th Annual Advanced Family Law
Seminar 2018
Live — Richmond 9 am–4:45 pm
April 20
Multi-Jurisdictional Litigation: Essential
Considerations for U.S. Lawyers
Telephone Noon–1 pm
April 23
Essentials of Drafting Wills in Virginia
Webcast/Telephone 10 am–1:15 pm
April 24
Asset Forfeiture in Virginia
Live — Charlottesville/Webcast/Telephone
Noon–2 pm
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April 24
48th Annual Criminal Law Seminar 2018
Video — Abingdon, Fredericksburg,
Norfolk, Richmond, Roanoke, Tysons
8:15 am–4:45 pm (Richmond video begins
at 9 am)
April 25
The Basics of Contracting with the
Federal Government
Webcast/Telephone 11 am–1 pm
April 26
Veterans’ Benefits Qualifying Course
Webcast/Telephone 10 am–1:15 pm
April 27
3rd Annual Legal Writing Workshop
Live — Washington, DC 8:30 am–5:15 pm
April 27–29
The Douglas W. Conner 39th Annual
Advanced Estate Planning and
Administration Seminar
Live — Hot Springs
Friday: 12:55–5:35 pm; Saturday: 8:30 am–1
pm; Sunday: 8:30 am–12:35 pm

April 30
Ethics Update for Virginia Lawyers 2018
Live — Charlottesville/Webcast/Telephone
Noon–2 pm
May 1
Essentials of Intellectual Property
Live — Charlottesville/Webcast/Telephone
Noon–2 pm
May 1
CLE at Nationals Park: Safe at Home—
Personal Jurisdiction After Daimler v.
Bauman
Live — Washington, DC
Seminar: 6–7 pm; Game begins at 7:05 pm
May 2
Essentials of Spousal Support in Virginia
Live — Charlottesville/Webcast/Telephone
Noon–2 pm
May 3
27th Annual Employment Law Update
Seminar 2018
Live — Fairfax 8 am–4:45 pm

www.vsb.org

CLE Calendar
May 8
36th Annual Real Estate Practice Seminar
2018
Live — Fairfax 9 am–4:10 pm
May 9
27th Annual Employment Law Update
Seminar 2018
Live — Richmond 8 am–4:45 pm
May 10
Asset Forfeiture in Virginia
Webcast/Telephone Noon–2 pm
May 16
36th Annual Real Estate Practice Seminar
2018
Live — Roanoke 9 am–4:10 pm
May 17
The Art of Commercial Mediation
Live — Charlottesville/Webcast/Telephone
Noon–2 pm
May 17
Eminent Domain Law in Virginia: The
Must-Know Basics
Video — Fredericksburg, Norfolk,
Richmond, Roanoke, Tysons 9 am–4:45 pm
May 18
Annual Military Law Symposium 2018:
Serving Those Who Serve
Live — Quantico 8:30 am–4 pm
May 19
CLE and the Preakness: Essentials of Trial
Practice
Live — Tysons and Pimlico Race Course
Seminar 8–9 am; Depart for Pimlico at
9:15 am
May 22
Essentials of Intellectual Property
Webcast/Telephone Noon–2 pm
May 23
Essentials of Spousal Support in Virginia
Webcast/Telephone 11 am–1 pm
May 23
Libel and Defamation: Lessons from the
Rolling Stone Litigation
Live — Charlottesville/Webcast/Telephone
2–4 pm
May 24
36th Annual Real Estate Practice Seminar
2018
Live — Williamsburg 9 am–4:10 pm
May 24
Ethics Update for Virginia Lawyers 2018
Webcast/Telephone Noon–2 pm
www.vsb.org

May 29
34th Annual Advanced Family Law
Seminar 2018 Video — Abingdon,
Alexandria, Dulles, Fredericksburg,
Norfolk, Richmond, Roanoke 9 am–4:45 pm

June 15
Representation of Children as a Guardian
ad Litem—2016 Qualifying Course
Video — Charlottesville, Norfolk, Tysons
8:30 am–5:15 pm

May 30
Piercing the Corporate Veil: The Pursuit
and Defense of Shareholders’ Individual
Assets Live — Charlottesville/Webcast/
Telephone Noon–2 pm

June 19
Removal Defenses 101: Understanding
the Immigration Deportation (Removal)
Process and Forms of Relief
Live — Charlottesville/Webcast/Telephone
Noon–2 pm

May 30
34th Annual Advanced Family Law
Seminar 2018 Video — Harrisonburg,
Tysons, Warrenton, Winchester 9 am–4:45 pm

June 20
Essentials of Estate Planning
Live — Charlottesville/Webcast/Telephone
10 am–1:15 pm

May 31
Essentials of Landlord-Tenant Law in
Virginia Webcast/Telephone 10 am–Noon

June 21
Representation of Incapacitated Persons
as a Guardian ad Litem—2016 Qualifying
Course
Video — Abingdon, Alexandria, Norfolk,
Richmond, Roanoke 9 am–4:05 pm

June 4
34th Annual Advanced Family Law
Seminar 2018
Video — Charlottesville 9 am–4:45 pm

June 22
Representation of Incapacitated Persons
as a Guardian ad Litem—2016 Qualifying
Course Video — Charlottesville, Tysons
9 am–4:05 pm

June 5
The Art of Commercial Mediation
Webcast/Telephone Noon–2 pm

June 25
27th Annual Employment Law Update
Seminar 2018
Video — Charlottesville 8 am–4:45 pm

June 6
Libel and Defamation: Lessons from the
Rolling Stone Litigation
Webcast/Telephone Noon–2 pm
June 7–8
70th Annual Virginia Conference on
Federal Taxation
Live — Charlottesville Thursday: 8:50
am–5:15 pm; Friday: 8:45 am–4:30 pm

June 26
27th Annual Employment Law Update
Seminar 2018
Video — Abingdon, Alexandria, Norfolk,
Richmond, Roanoke 8 am–4:45 pm
(Richmond video begins at 9 am)

June 11
Essentials of Landlord-Tenant Law in
Virginia Webcast/Telephone Noon–2 pm

June 27
27th Annual Employment Law Update
Seminar 2018
Video — Tysons 8 am–4:45 pm

June 13
Piercing the Corporate Veil: The Pursuit
and Defense of Shareholders’ Individual
Assets Webcast/Telephone Noon–2 pm

June 27
36th Annual Real Estate Practice Seminar
2018 Video — Ashburn 9 am–4:10 pm
June 28
36th Annual Real Estate Practice Seminar
2018 Video — Abingdon, Alexandria,
Fredericksburg, Harrisonburg, Norfolk,
Richmond, Roanoke 9 am–4:10 pm

June 14
44th Annual Recent Developments in
the Law 2018: News from the Courts and
General Assembly
Live — Virginia Beach 8:45 am–4:25 pm
June 14
Representation of Children as a Guardian
ad Litem—2016 Qualifying Course
Video — Abingdon, Alexandria, Richmond,
Roanoke 8:30 am–5:15 pm (Richmond
video begins at 9 am)

June 29
36th Annual Real Estate Practice Seminar
2018 Video — Charlottesville, Tysons
9 am–4:10 pm
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Virginia Lawyer Register
DISCIPLINARY SUMMARIES
The following are summaries of disciplinary actions for violations of the Virginia Rules of Professional Conduct (RPC)
(Rules of the Virginia Supreme Court Part 6, ¶ II, eff. Jan. 1,
2000) or another of the Supreme Court Rules.
Copies of disciplinary orders are available at the web link
provided with each summary or by contacting the Virginia
State Bar Clerk’s Office at (804) 775-0539 or clerk@vsb.org. VSB
docket numbers are provided.

CIRCUIT COURT
Charles Gregory Phillips
Salem, VA
16-080-105744, 16-080-105771, 17-080-105457, 17-080108275, 17-080-108549
Circuit Court Case No. CL17001629-00
By order entered March 5, 2018, the Circuit Court for the
County of Roanoke approved an agreed disposition suspending, with terms, Charles Gregory Phillips’ license to practice
law for a period of 10 months. The suspension is effective June
1, 2018. The three-judge panel found that Phillips violated professional rules regarding diligence, communication, fees, the
safekeeping of property, declining and terminating representation, responsibilities regarding non-lawyer assistants, and bar
admission and disciplinary matters. RPC 1.3 (a); 1.4 (a),
(c); 1.5 (a), (b); 1.15 (a)(1), (b)(2-5), (c)(1-2, 4), (d)(2-4); 1.16
(d), (e); 5.3 (a), (b), (c); 8.1 (b), (c)
www.vsb.org/docs/Phillips-030818.pdf
Brent Alan Jackson
Richmond, VA
17-032-107486
Circuit Court Case No. CL17-5802
On February 16, 2018, a Circuit Court for the City of
Richmond issued a public reprimand with terms to Brent
Alan Jackson for violating professional rules that govern the
safekeeping of property. This was an agreed disposition of
misconduct charges. RPC 1.15 (b)(4-5)
www.vsb.org/docs/Jackson-032818.pdf
DISCIPLINARY BOARD
William Lee Andrews III
Roanoke, VA
13-080-095570
Effective February 16, 2018, the Virginia State Bar Disciplinary
Board suspended William Lee Andrews III’s license to practice
law for a period of 14 months for violating professional rules
that govern the safekeeping of property, bar admission and
disciplinary matters, and misconduct. RPC 1.15 (a), (b)(3-5),
(c)(1-3); 8.1(a); 8.4(c)
www.vsb.org/docs/Andrews-031318.pdf
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Brent Lavelle Barbour
Lynchburg, VA
16-102-106014
Effective February 16, 2018, the Virginia State Bar Disciplinary
Board revoked Brent Lavelle Barbour’s license to practice
law based on violations to the rules of professional conduct
governing competence, diligence, communication, fairness to
opposing party and counsel, and misconduct. The respondent
was not present at the disciplinary proceeding, and the Board
directed the clerk of the disciplinary system to forward a copy
of the summary order to him. RPC 1.1, 1.3 (a), 1.4 (a) & (b),
3.4 (d), and 8.4 (c)
www.vsb.org/docs/Barbour-031518.pdf
Shelly Renee Collette
Winchester, VA
18-000-111181
On February 16, 2018, the Virginia State Bar Disciplinary
Board suspended Shelly Renee Collette’s license to practice law
for a period of one year and one day pursuant to rules governing board proceedings upon a guilty plea or an adjudication of
a crime. Collette’s license had been summarily suspended on
January 5, 2018. Rules of the Supreme Court of Virginia Part
Six, § IV, ¶ 13-22
www.vsb.org/docs/Collette-031618.pdf
Shelly Renee Collette
Winchester, VA
17-000-109602, 16-070-106417, 17-070-109171, 17-070107402, 17-070-109713, 17-070-109327, 17-070-108513, 17070-108583 and 17-070-109688
Effective March 23, 2018, the Virginia State Bar Disciplinary
Board revoked Shelly Renee Collette’s license to practice
law based on her affidavit consenting to the revocation. By
tendering her consent to revocation at a time when allegations
of misconduct are pending, Collette acknowledges that the material facts upon which the allegations of misconduct pending
are true. RPC 1.3(a), 1.4(a), 1.15(a), (b)(3-5), 1.16(d), 3.4(d)
and (g); Rules of the Supreme Court of Virginia Part Six, § IV,
¶ 13-28
www.vsb.org/docs/Collette-032318.pdf
Jacob Leon Parrott
Myrtle Beach, SC
18-000-111546
By order entered March 16, 2018, the Virginia State Bar
Disciplinary Board approved an agreed disposition suspending
Jacob Leon Parrott’s license to practice law for a period of nine
months. This was an imposition of reciprocal discipline, based
on his suspension by the Supreme Court of South Carolina.
The suspension is effective February 28, 2018. Rules of the
Supreme Court of Virginia Part Six, § IV, ¶ 13-24
www.vsb.org/docs/Parrott-032918.pdf
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Virginia Lawyer Register
DISCIPLINARY PROCEEDINGS
Suspension – Failure to Pay Disciplinary Costs		
Vinceretta Taylor Chiles
Richmond, VA
Karen M. Kennedy
Fredericksburg, VA
Kawai Lau
Bellevue, WA
Geraldine Sue Miller
Fort Mohave, AZ
Christopher DeCoy Parrott
Manassas, VA
James Aloysius Powers
Sterling, VA
Brian Austin Revercomb
King George, VA

Effective Date
March 1, 2018
February 14, 2018
February 20, 2018
January 30, 2018
February 27, 2018
February 28, 2018
March 1, 2018

Suspension – Failure to Comply with Subpoena
Cynthia Ann King
Virginia Beach, VA
Kathryn Suzanne Pennington
Virginia Beach, VA
Bryan James Waldron
Oakton, VA

February 8, 2018
March 14, 2018
March 6, 2018

NOTICES TO MEMBERS
SUPREME COURT OF VIRGINIA SEEKS LAWYERS FOR
MEDICAL MALPRACTICE REVIEW PANELS
Application deadline: May 31, 2018. www.vsb.org/site/news/
item/scova_seeks_mmrp_members
SUPREME COURT OF VIRGINIA APPROVES NEW RULE
REGARDING PRO BONO REPORTING
Effective December 1, 2018, the Rules of the Supreme Court
of Virginia, Part 6, Section IV, will include a new provision,
Paragraph 22, that requests each active VSB member report
their pro bono hours and/or financial contribution in support
of pro bono legal services on their annual dues statement.  
www.vsb.org/site/news/item/faqs_about_voluntary_pro_
bono_reporting
COMMENTS SOUGHT ON PROPOSED CHANGES TO
THE RULES OF CRIMINAL DISCOVERY
The Supreme Court of Virginia is seeking comments on
proposed changes to the rules of criminal discovery that have
been submitted to the court by the Virginia State Bar Criminal
Discovery Reform Task Force. Comments are due by June 1,
2018. www.vsb.org/site/news/item/SCV_comments_
criminal_discovery
COMMENTS SOUGHT ON PROPOSED AMENDMENTS
REGARDING LAWYER WELL-BEING
The Virginia State Bar Committee on Lawyer Discipline is
seeking comments on two proposed amendments to Part 6,
Section IV of the Rules of the Supreme Court of Virginia, both
of which concern recommendations by the National Task Force
on Lawyer Well-Being. www.vsb.org/site/news/item/COLD_
seeks_comments
www.vsb.org

Lifted

PROPOSED RULE CHANGES PENDING APPROVAL BY
SUPREME COURT OF VIRGINIA
At its meeting on February 24, 2018, in Richmond, the Virginia
State Bar Council voted on Legal Ethics Opinion 1750, and
two amendments to Paragraph 13, all of which are subject to
approval by the Supreme Court of Virginia. www.vsb.org/site/
news/item/council_highlights_2018-02-24
ADMINISTRATIVE SUSPENSIONS
Members of the Virginia State Bar were administratively
suspended on October 11, 2017, for failure to comply with
the Rules of the Supreme Court of Virginia, Part Six, Section
IV, Paragraphs 11 and/or 16, 18, 19; or the Code of Virginia,
Sections 54.1-3912 or 54.1-3913.1. These attorneys were notified of their suspensions using their last address of record with
the Virginia State Bar; however, in some instances, this has not
been effective. To assist the Virginia State Bar in re-establishing contact with these attorneys, anyone having knowledge of
the present location and practice status of persons on this list
should contact the VSB Membership Department. This list was
published on March 19, 2018, at www.vsb.org/site/members/
administrative-suspensions
ANNUAL MEETING
Online registration is open for the 80th Annual Meeting, June
14–17, 2018, in Virginia Beach. www.vsb.org/annualmeeting
VSB TECHSHOW
Last call for the April 23, 2018, VSB TECHSHOW at the
Greater Richmond Convention Center.
bit.ly/VSBTECHSHOW2018
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NOTICES TO MEMBERS
CRIMINAL LAW SEMINAR
The 48th Annual Criminal Law Seminar, sponsored by the
VSB Criminal Law Section and Virginia CLE, has video replays
scheduled for April 24 in several locations.
https://www.vacle.org/product.aspx?zpid=6027
INDIGENT CRIMINAL DEFENSE SEMINAR
Registration is still open for the May 3 Annual Indigent
Criminal Defense Seminar webcast in Wytheville.
www.vsb.org/special-events/indigent-defense
AWARDS
The VSB is seeking nominations for the following awards:
• Clarence M. Dunnaville Jr. Achievement Award
• Local Bar Leader of the Year
• Specialty Bar Leader of the Year
• Bar Association of the Year
• Awards of Merit
www.vsb.org/site/members/awards-and-contests

Got an Ethics Question?
The VSB Ethics Hotline is a confidential consultation service for members of the Virginia State Bar. Non-lawyers
may submit only unauthorized practice of law questions.
Questions can be submitted to the hotline by calling
(804) 775-0564 or by clicking on the “Email Your Ethics
Question” link on the Ethics Questions and Opinions
web page at www.vsb.org/site/regulation/ethics/.

VIRGINIA STATE BAR CLIENTS’ PROTECTION FUND BOARD AWARDS $45,522.25 TO FORMER CLIENTS
The Virginia State Bar Clients’ Protection Fund Board awarded $45,522.25 in reimbursement to eight former clients of five
Virginia attorneys at its most recent meeting on January 25, 2018. Details of the payments are:
Docket Number
17-555-003101

Respondent’s Name
Michael Alan Bishop
(Deceased)

Address of Record

Amount Paid

Type of Case

Meadowview, VA

$7,884.00

Unearned fees/ Conversion/Theft

17-555-003122

John Fredrick McGarvey

Glen Allen, VA

$1,150.00

Unearned fees/ Criminal Law

17-555-003123

John Fredrick McGarvey

Glen Allen, VA

$1,750.00

Unearned fees/Family Law

18-555-003132

Karen M. Kennedy

Fredericksburg, VA

$25,810.00

Unearned fees/Consumer Credit

18-555-003133

John Fredrick McGarvey

Glen Allen, VA

$1,000.00

Unearned fees/Criminal Law

18-555-003135

Michael Jerome Massie

Portsmouth, VA

$4,338.75

Unearned fees/Embezzlement

18-555-003136

Michael Jerome Massie

Portsmouth, VA

$2,839.50

Unearned fees/Embezzlement

18-555-003138

Shelly Renee Collette

Winchester, VA

$750.00

Unearned fees/Guardianship

The Virginia State Bar Clients’ Protection Fund was created by the Supreme Court of Virginia in 1976 to reimburse persons
who suffer a financial loss because of dishonest conduct by a Virginia lawyer. Awards from the Clients’ Protection Fund are
discretionary and are not a matter of right. The fund is not taxpayer funded, but is funded by Virginia lawyers who are assessed an
annual fee of up to $25. For more information on the fund, go to https://www.vsb.org/site/public/clients-protection-fund.
If you have any questions, you may contact Vivian R. Byrd, Administrator to Clients’ Protection Fund, at (804) 775-0572 or email
cpf@vsb.org.
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Professional Notices
Cooper Hurley Injury
Lawyers has welcomed John
Baker to its Norfolk office.
Baker joined the firm to
handle cases involving car,
Baker
truck, and motorcycle accidents, or other serious injury or wrongful death cases. A Norfolk
native, John obtained his degree from
the University of Mississippi School of
Law. Baker is a member of the James
Kent American Inn of Court.
Jackson Lewis P.C., has
elevated Washington, D.C.
Region attorney Charles
M. Elmer to Principal in its
Reston office. Elmer’s prac- Elmer
tice spans the full spectrum
of employment litigation
before state and federal courts in
Virginia, DC, Maryland, and Alabama.
Hirschler Fleischer is
pleased to announce that
Jeffrey P. Geiger has been
named co-vice chair of the
firm’s real estate section.
Geiger
Together with James W.
Theobald, Geiger leads the
firm’s land use and zoning practice,
top-ranked by Chambers USA for 13
consecutive years.
Ben Glass Law in Fairfax
has announced an $11,000
scholarship for northern
Virginia high school soccer
programs that awards $500 Glass
to every team that completes a season without
receiving a red or yellow penalty card.
Firm founder Ben Glass has served as
a soccer referee since 1974 and is the
father of nine children. More information at jastaskbenglass.com or (703)
988-6414.

www.vsb.org

Harman Claytor Corrigan
& Wellman welcomes Leslie
A. Winneberger, Timothy
L. Creed and Laura
Lee Miller to the
Winneberger
firm. Winneberger joins
the Richmond office as of
counsel and will defend
claims involving civil rights,
labor and employment,
Creed
local government, law
enforcement, and religious
institutions. Creed joins the
DC/Metro office as a senior
associate and will focus
his practice on the defense
Miller
of transportation, products and premises liability
matters. Miller also joins the Richmond
office as a junior associate specializing in
insurance coverage and cyber liability.
Thirty states and DC will
hold elections for state
attorney general this year,
including at least ten openseat races. AGs appointed
Kalani
by governors or legislatures
may change in an additional five states in 2018. With this mind,
Cozen O’Connor’s State Attorneys
General Practice, which Lori Kalani
co-chairs, launched the only online
resource providing daily coverage of
all state attorney general primary and
general elections. The State AG Election
Tracker was developed to help Cozen
O’Connor’s clients track the changing
AG political landscape and its implications for their business.
Erik Kosa, an attorney
with Hudson Cook in
Washington, D.C. has been
named to the 2018 Super
Lawyers Rising Stars list for
Washington, D.C.

Kosa

The Honorable Gerald
Bruce Lee, who retired
from the U.S. District Court
for the Eastern District of
Virginia in 2017, has joined Lee
the McCammon Group,
which provides alternative
dispute resolution (ADR) services in the
mid-Atlantic region
Travis Markley and
Richard L. Nagle have
left Hancock, Daniel,
Johnson and Nagle to
form TrialHawk Litigation
Group LLC in Reston.
TrialHawk is a plaintiff ’s
medical malpractice firm
that draws on the two
founders’ combined 35
years’ experience defending medical malpractice
claims. TrialHawk will serve
Virginia, Maryland and DC.

Markley

Nagle

FutureLaw, LLC, a commercial real estate law
firm located in Henrico, is
pleased to announce that
Lora T. Monahan has joined Monahan
the firm as counsel. With
over fifteen years in practice,
Monahan has extensive experience in
commercial real estate, land use, financing and business transactions.
Litigator Thomas P.
Murphy has recently
joined national law firm
Jackson Lewis P.C. in
its Washington, D.C. office
Murphy
as a principal. Murphy joins
Jackson Lewis from Hunton
& Williams where he was a partner. With almost 40 years of experience
in labor and employment advice and
litigation, Mr. Murphy covers a diverse
range of labor and employment law
matters, including discrimination and
harassment, wage and hour, and labormanagement relations.
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Professional Notices
The Law Offices of Lee Saltzberg in
Towson, Maryland is now known as
Saltzberg & Schloss. Eric Schloss practices personal injury law in Maryland,
Virginia and Washington, D.C., representing only plaintiffs and claimants.
McGuireWoods and Williams
Mullen have partnered with the Boy
Scouts of America in Richmond to organize a Law & Government Exploring
Post for high school students to learn
about the different career fields in law.

You Don’t Always Get What You Pay For:
Sometimes You Get Something For Free.
Your VSB membership gives you access to free legal advice
on issues ranging from starting a law practice to closing a
law practice to anything and everything that may trigger a
malpractice claim.
Call (703) 659-6567 for a confidential, free, risk management
consultation with John J. Brandt, JD, LL.M. all at no cost to VSB
members. Powered by ALPS.

You’re going places.
Virginia State Bar
Harry L. Carrico
Professionalism Course
May 24, 2018, Norfolk

Take us with you.
Check your contact information of record,
certify courses, and access Fastcase from
anywhere, using the same login and
password you now use on your computer.

v
July 12, 2018, Roanoke

Get it for free in the iTunes store.

v
August 16, 2018, Alexandria
v
September 12, 2018, Richmond
v
December 6, 2018, Richmond

See the most current dates and
registration information at
www.vsb.org/site/members/new.
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Up Next
Coming in the June issue of

Professional
Notices

Virginia Lawyer:

Email your news and professional por-

VSB 80th anniversary
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tion in Virginia Lawyer. Professional

Diversity Conference

notices are free to VSB members and

in August.

may be edited for length and clarity.
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Classified Ads
POSITIONS AVAILABLE
EXECUTIVE DIRECTOR
(WASHINGTON, DC)

The Amara Legal Center is
hiring for the position of
Executive Director. Amara
provides free legal services to
survivors of trafficking and
sex workers in the DC-metro
area. For more information
and to apply, please visit:
https://www.amaralegal.org/
jobs/.

CONSULTANTS &
EXAMINERS
EXPERT WITNESS

Trusts and estates attorney
with over 35 years of Virginia
practice. Will analyze cases
and provide expert testimony about fiduciary matters.
Successful results in significant lawsuits. References
available. (703) 548-2663.

LITIGATION FINANCE, LAWSUIT
FUNDING, LAW FIRM FUNDING,
SETTLEMENT FUNDING

You have the case, now
you need financial backing to take it to the finish
line. Towncenter Partners
LLC funds litigation cases of all types. For more
information about our
company and our services,

please visit our website. All
information kept strictly
confidential and will execute
NDA. Contact roni@yourtcp
.com or (703) 570-5264 to
discuss your case.
Consultants & Examiners

SERVICES
OFFICE OF THE ATTORNEY
GENERAL (WASHINGTON, DC)

The Office of the Attorney
General in Washington, D.C.
has a number of positions
open for lawyers including
trial attorneys, an attorney
advisor, an appellate attorney, and a deputy attorney
general in the public safety
division. For more information on these positions and
their application process,
please see https://oag.dc.gov/
jobs-partner-opportunities/
jobs-oag.

OFFICE SPACE

MEDIATE IN MIAMI

Certified Florida Civil
Mediator with 35+ years’
experience as a partner in
New York-based national law firm, available to
handle complex mediation in Florida. Barred in
Virginia, Florida and D.C.  
Contact dennis.klein@
criticalmattermediation.com.

www.vsb.org

Published six times a year, Virginia Lawyer is distributed
to all members of the Virginia State Bar, judges, law
libraries, other state bar associations, the media, and
general subscribers. Total circulation is 50,000. We also
offer online classified ads at VSB.org.
More information is available online at www.vsb.org
/site/publications/valawyer. Please contact Dee Norman
at (804) 775-0594 or dnorman@vsb.org if you are interested in advertising in Virginia Lawyer or at VSB.org.

PATENT COUNSEL

We at Neifeld IP Law, PC,
would like to be your patent
counsel. Check us out on
the web at www.neifeld.com.
Reach us by telephone at
(703) 548-2663.

CLASS A OFFICE SPACE
AVAILABLE NOW

If you are searching for office
space in Northern Virginia/
DC Metro or Richmond, we
have a number of excellent opportunities with the
amenities and finish suitable
for law firms of all sizes.
Please email Joey Caperton,
at Brandywine Realty
Trust to discuss your leasing
needs, or dial Joey directly at
(804) 521-1824.

Advertisements and Classified Ads
and Online Classified Ads
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80th Annual Meeting

8–
193

8
201

ANNUAL

MEETING

Cheers to 80 Years! Join us for the 2018 Annual Meeting as Leonard C. Heath Jr., of
Newport News, is sworn in as the 80th President of the Virginia State Bar. The Annual
Meeting offers an opportunity to stay abreast of current legal and professional issues,
spend leisure time with your family, and socialize with your colleagues, all in the
relaxed and informal setting of Virginia Beach.

8
193

18
– 20

Complete Annual Meeting information, including online registration, forms, and hotel
information and links, is available on the Virginia State Bar website. If you have not
received a brochure and/or need more specific information, please contact the Virginia
State Bar, Bar Services Department at (804) 775-0514 or annualmeeting@vsb.org. All
information on the following pages is tentative and subject to change. Please refer to
www.vsb.org/annualmeeting for updates.

ANNUAL

MEETING

V I R G I N I A S TAT E B A R

JUNE 14-17 2018
V I R G I N I A

B E A C H

Schedule of Events
WEDNESDAY, JUNE 13
NOON

Executive Committee 		
4:00 P.M.

Lawyers Helping Lawyers		
Board of Directors Meeting

FRIDAY, JUNE 15
Holiday Inn North Beach
Holiday Inn North Beach

6:30 P.M.

Council Reception & Dinner		

Sheraton Oceanfront

THURSDAY, JUNE 14
8:30 A.M.

Council Meeting		

Holiday Inn North Beach

8:45 A.M. – 4:30 P.M.

44th Recent Developments Seminar		
(separate registration with VaCLE)

Sheraton Oceanfront

10:00 A.M.

Annual Meeting Registration 		
11:45 A.M.

Fore Diversity Golf Tournament		
Sponsor: Diversity Conference

Sheraton Oceanfront
Virginia Beach National

12:00 P.M.

VADA Executive Committee		
5:00 P.M.

Bill W. Meeting		

The Cavalier
Holiday Inn North Beach

6:30 P.M.

Opening Reception for All Attendees
Sheraton Oceanfront
Sponsor: VSB Members Insurance Center

FRIDAY, JUNE 15
7:00 A.M.

Yoga by the Sea		

Beachfront Sheraton

7:30 A.M.

Run in the Sun – 5K Run		
Sponsor: YLC; Virginia Lawyers Weekly

7:45 A.M.

Annual Meeting Registration		
8:30 A.M.

VADA Board Meeting 		

The Cavalier

8:30 A.M. – 10:00 A.M.

CLE I
Cybersecurity: A Simulation 		
Highlighting Competing Interests
CLE II
Out of the Mouths of Babes: 		
Admitting Statements of
Children Alleging Sex Offenses
CLE III
No Slam Dunk for Video Games 		
or College Athletes

Hilton Oceanfront
Sheraton Oceanfront

Sheraton Oceanfront

10:10 A.M. – 11:40 A.M.

CLE IV
Rallies, Riots, and Remonstrations:
What does the First Amendment
Protect and What Limits Are There
for Citizens, Local Governments
and Law Enforcement
CLE V
Guardians Ad Litem – Who Knew It
Was This Hard?		
CLE VI
Bootcamp Basics: The Civilian 		
Attorney Guide to Assisting Military
Veterans and Their Families

Boardwalk

10:00 A.M.

Conference of Local and Specialty		
Sheraton Oceanfront
Bar Associations Annual Meeting & Awards Breakfast

10:30 A.M.

7:30 A.M.

Sheraton Oceanfront

Virginia Law Foundation		
Meeting & Lunch		
Virginia Legal Aid Project Directors		

Hilton Oceanfront

Sheraton Oceanfront
Sheraton Oceanfront

Princess Anne
Country Club
Sheraton Oceanfront

JUNE 14–17 2018 • VIRGINIA BEACH, VIRGINIA
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FRIDAY, JUNE 15
11:45 A.M.

Dunnaville Diversity Achievement Award
11:45 A.M.

Section & Conference Joint Lunch		
(ticketed event)
11:45 A.M.

Virginia Legal Aid & Oliver Hill 		
Pro Bono Awards Luncheon
Sponsor: ALPS
11:45 A.M. – 1:15 P.M.

Virginia Women Attorneys Assn.		
Annual Meeting & Board Meeting
11:45 A.M.

YLC Membership & Fellows Lunch		
(ticketed event)

SATURDAY, JUNE 16
Hilton Oceanfront
Hilton Oceanfront

Holiday Inn North Beach
Sheraton Oceanfront

Sheraton Oceanfront

CLE X
Legal 911! Can You Be Called On in
Sheraton Oceanfront
a Disaster? And When the Bell Tolls for
Thee, How Will You Recover?		
CLE XI
The Lawyer as a Problem Solver: 		
Sheraton Oceanfront
Respectful Dispute Resolution for People
Who Think They Hate Each Other

YLC Membership Reception		
Sponsor: Virginia CLE
5:00 P.M.

Bill W. Meeting		
6:00 P.M.

President’s Reception		
7:00 P.M.

Banquet & Installation of President		
(ticketed event)
Sponsor: The McCammon Group

Hilton Oceanfront
Hilton Oceanfront
Holiday Inn North Beach
Hilton Oceanfront
Hilton Oceanfront

SATURDAY, JUNE 16
7:00 A.M.

Yoga by the Sea		
7:45 A.M.

Annual Meeting Registration		

SPECIAL CLE
Lawyer Feud		
Brunch for 50-Year Award Recipients
Sponsor: Senior Lawyers Conference
NOON

3:15 P.M. – 4:45 P.M.

5:00 P.M.

General Session & Awards		
Continental Breakfast Buffet

10:00 A.M.

3:00 P.M. – 4:00 P.M.

Rakes Leadership in Education Award
(by invitation) Sponsor: Gentry Locke

9:00 A.M.

Sheraton Oceanfront
Sheraton Oceanfront

9:45 A.M. – 11:15 A.M.

CLE VII
Somersaults on a Tightrope: Managing
Hilton Oceanfront
the Lawyer Lifestyle throughout the
Life of a Career
CLE VIII
“Crimmigration” 2.0: Representing 		 Sheraton Oceanfront
Non-U.S. Citizens in a Changing
Political Climate
CLE IX
Successful Appellate Practice from 		 Sheraton Oceanfront
the Trial Court to the Appellate Court

4:30 P.M.

Law School Alumni Breakfasts		
(ticketed event)

Sheraton Oceanfront

1:30 P.M. – 3:00 P.M.

Family Bingo		
Sponsor: Walker Jones, PC

8:00 A.M.

Beachfront Sheraton

Raffles & Closing Reception		
Cash Bar
1:00 P.M.

Tennis Tournament		
Sponsor: MichieHamlett 		

Sheraton Oceanfront
Sheraton Oceanfront
Sheraton Oceanfront
Princess Anne
Country Club

1:00 P.M.

David T. Stitt Memorial		
Beachfront Sheraton
Volleyball Tournament
Sponsor: YLC; Harris Matthews & Crowder PC

Special Events
Bingo – A Family Favorite!
Take a break from the beach and bring your family to the
Sheraton Oceanfront Hotel on Friday afternoon for lots of fun
and prizes! — Sponsor: Walker Jones, PC
Boardwalk Art Show & Festival
This year our meeting coincides with the 61st Annual
Boardwalk Art Show! For more information, visit
www.virginiamoca.org/. Virginia Beach offers so much to
explore that it’s hard to fit it all into one visit. Go to
www.vbfun.com to discover all the things to do in the area!
Athletic Events
8th Annual Fore Diversity Golf Tournament to support the
Diversity Conference — Thursday, June 14, Virginia Beach
National.
37th Annual Run in the Sun — Friday, June 15, 7:30 a.m. on
the Virginia Beach Boardwalk — Sponsors: Virginia Lawyers
Weekly and Young Lawyers Conference
16th Annual Tennis Tournament — Saturday, June 16, 1:00
p.m. at Princess Anne Country Club — Sponsor: MichieHamlett
34th Annual David T. Stitt Memorial Volleyball Tournament
Saturday, June 16, 1:00 p.m. Sheraton Beachfront — Sponsors:
Young Lawyers Conference and Harris Matthews & Crowder PC
Early Morning Yoga by the Sea
Friday and Saturday mornings.
Visit the Virginia State Bar website
for more details andregistration at
www.vsb.org/annualmeeting

Sheraton Oceanfront

JUNE 14–17 2018 • VIRGINIA BEACH, VIRGINIA
www.vsb.org
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80th Annual Meeting
Showcase CLE Programs
TOTAL AVAILABLE MCLE CREDIT: 8.0 Hours, including 3.0 Ethics (pending)
Your Annual Meeting registration fee includes these programs sponsored by VSB sections and conferences in collaboration with
statewide bars and other legal organizations. You must be registered for the Annual Meeting to receive CLE credit for any program on Friday.

FRIDAY, JUNE 15 / 8:30 A.M. – 10:00 A.M.
Cybersecurity: A Simulation Highlighting the Most Prevalent
Competing Interests—
 Security, Compliance, and Legal Risk
Hilton Oceanfront (1.5 Hours ; 0.5 Ethics Pending)
Sponsors: Corporate Counsel Section
Out of the Mouths of Babes: Admitting Statements of Children
Alleging Sex Offenses
Sheraton Oceanfront (1.5 Hours)
Sponsors: Criminal Law and Family Law Sections
No Slam Dunk for Video Games or College Athletes
Sheraton Oceanfront (1.5 Hours)
Sponsor: Intellectual Property Section
FRIDAY, JUNE 15 / 10:10 A.M. – 11:40 A.M.
Rallies, Riots, and Remonstrations: What does the First
Amendment Protect and What Limits Are There for Citizens,
Local Governments and Law Enforcement?
Hilton Oceanfront (1.5 Hours)
Sponsors: VSB Diversity Conference; Hispanic Bar Association of
Virginia; Old Dominion Bar Association; Access to Legal Justice
Committee, Northern Virginia Black Attorneys Association; the
Virginia Equality Bar Association; and the Local Government
Attorneys of Virginia
Guardians Ad Litem—Who Knew it Was this Hard?
Sheraton Oceanfront (1.5 Hours)
Sponsors: Trusts & Estates Section
Bootcamp Basics: The Civilian Attorney Guide to Assisting
Military Veterans and Their Families
Sheraton Oceanfront (1.5 Hours)
Sponsors: Military Law Section
FRIDAY, JUNE 15 / 1:30 P.M. – 3:00 P.M.
Somersaults on a Tightrope: Managing the Lawyer Lifestyle
Throughout the Life of a Career
Hilton Oceanfront (1.5 Hours)
Sponsors: Education of Lawyers Section

Raffles and Prizes
There will be plenty of raffles and prizes for both adults
and children at this year’s meeting. The raffle collection will
be donated by our prize sponsors. Look for the raffle display listing the prizes and sponsors in the registration area
of the Sheraton Oceanfront Hotel. Raffle entry forms will
be distributed in your Annual Meeting registration badge
packet. Drawings for all raffles and sponsored prizes will be
announced at the Closing Reception on Saturday, June 16, at
Noon, in the Grand Ocean Foyer of the Sheraton Hotel. You
must be present to win!

FRIDAY, JUNE 15 / 1:30 P.M. – 3:00 P.M.
“Crimmigration” 2.0: Representing Non-U.S. Citizens in a
Changing Political Climate
Sheraton Oceanfront (1.5 Hours; 1.0 Ethics pending)
Sponsors: VWAA, Criminal Law Section, and the Young Lawyer
Conference
Successful Appellate Practice from the Trial Court to the
Appellate Court
Sheraton Oceanfront (1.5 Hours)
Sponsor: Litigation Section and Construction Law
FRIDAY, JUNE 15 / 3:15 P.M. – 4:45 P.M.
Legal 911! Can You Be Called On in a Disaster? And When the
Bell Tolls for Thee, How Will You Recover?
Sheraton Oceanfront (1.5 Hours)
Sponsors: Access to Legal Services, CLSBA, Young Lawyers
Conference
The Lawyer as Problem-Solver
Sheraton Oceanfront (1.5 Hours; 1.0 Ethics pending)
Sponsors: Joint ADR Committee and Family Law Section

SPECIAL CLE / SATURDAY, JUNE 16 / 9:45 A.M. – 11:45 A.M.
Lawyer Feud
Sheraton Oceanfront (2.0 Hours; .5 Ethics pending)
Sponsor: Young Lawyers Conference
“Lawyer Feud” draws its inspiration from the popular TV
game show, Family Feud. Teams of lawyers chosen from
various VSB Conferences and offices will compete with
each other in order to pick the correct top five evidentiary
answers based on different fact patterns. The top five
answers will be held by our panel of esteemed Judges, who
will try to persuade the contestants to either the
correct answer or wrong answer.
Don’t miss the fun!

Don’t Miss
Any of the Fun!
Visit the Annual Meeting website
www.vsb.org/annualmeeting
Download Now — Annual Meeting mobile app!
(visit the iTunes store or Google play and look for
“VSB Events”)
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80th Annual Meeting
Annual Meeting Sponsors
Access to Legal Services
Committee

Hispanic Bar Association
of Virginia

ALPS

The McCammon Group

Virginia Equality Bar
Association

The City of Virginia Beach

MichieHamlett

Virginia Lawyers Weekly

CLSBA

Northern Virginia Black
Attorneys Association

VSB Members’ Insurance
Center

Old Dominion Bar Association

Walker Jones PC

Senior Lawyers Conference

Young Lawyers Conference

Diversity Conference
Gentry Locke
Harris Matthews &
Crowder PC

Virginia CLE

We gratefully acknowledge
these sponsors of the
2018 Annual Meeting for
their contributions in hosting
a variety of activities and
special events for our
members and their guests.

Sensei Enterprises, Inc.
Sheraton Oceanfront Hotel

Now Available!

Annual Meeting Mobile App
Download the VSB Events App from iTunes or Google Play.
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Hotel Locations
The Hilton Oceanfront, Sheraton Oceanfront, and Holiday Inn
North Beach will anchor our events this year, with additional
options for overnight accommodations (see below). This
variety of choices offers something for everyone!

NORTH END COLLECTION HOTELS
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The Cavalier —42nd Street
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Newly renovated Icon

Holiday Inn North Beach—39th Street
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Great for families
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Courtyard Marriott North—37th Street

Atlanti
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Lots of activities for kids
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Sheraton Oceanfront—36th Street
Main Registration Desk
Central location with adult appeal
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Hilton Garden Inn—33rd Street
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A central location for meetings

Atlanti

Oceanaire Resort—35th Street

All oceanfront rooms

Hilton Oceanfront—31st Street
Sophisticated flair for adults
Neptune’s
Park

Neptune
Statue

eet
31st Str
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Risk Management
Disclaimer:
ALPS presents this publication or
document as general information only.
While ALPS strives to provide accurate
information, ALPS expressly disclaims
any guarantee or assurance that this
publication or document is complete or
accurate. Therefore, in providing this
publication or document, ALPS expressly disclaims any warranty of any kind,
whether express or implied, including,
but not limited to, the implied warranties of merchantability, fitness for a particular purpose, or non-infringement.
Further, by making this publication
or document available, ALPS is not
rendering legal or other professional
advice or services and this publication
or document should not be relied upon
as a substitute for such legal or other
professional advice or services. ALPS
warns that this publication or document
should not be used or relied upon as
a basis for any decision or action that
may affect your professional practice,
business or personal affairs. Instead,
ALPS highly recommends that you consult an attorney or other professional
before making any decisions regarding
the subject matter of this publication
or document. ALPS Corporation and
its subsidiaries, affiliates and related
entities shall not be responsible for any
loss or damage sustained by any person
who uses or relies upon the publication
or document presented herein.

Mark Bassingthwaighte, ALPS risk manager,
has conducted more than 1,000 law firm risk
management assessment visits, presented
numerous continuing legal education seminars
throughout the United States, and written
extensively on risk management and technology. His webinar on Best Practices for Client
Selection in the ALPS CLE library is at
http://alps.inreachce.com. He can be contacted
at: mbass@alpsnet.com.
www.vsb.org
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