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Find people worthy of the name on the door. That was my
mentor’s advice. But the landscape has changed over the
last few years. Profits are harder earned and have to be more
wisely spent. So I’m getting help to keep our practice healthy
enough to attract and retain top talent. After all, it might as
well be my name on the door.

WE SHINE WHEN WE
HOLD OURSELVES TO
A HIGHER STANDARD.

Our Legal Specialty Group provides a dedicated team with tailored solutions
to meet the unique financial needs of attorneys and their firms.
Visit suntrust.com/law

Appeals
Rated AV
by Martindale
Hubbell

When it comes time
to appeal or to resist an
appeal, call Steve Emmert
at (757) 965-5021.

L. STEVEN EMMERT
www.virginia-appeals.com
emmert@virginia-appeals.com
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You’re mobile.
Now, so is the Virginia State Bar.
Want to check on your MCLE credits or certify your latest
course? Take the VSB with you and do just that.
Go to the iTunes store to download the Virginia State Bar
app for mobile devices. The app allows you to check your
contact information of record, certify courses, and access
Fastcase from anywhere, using the same login and password
you now use on your computer.
The VSB mobile member access app is available for free in the
iTunes store.

Take the VSB with you.

You Have Done Everything Your Client Expected.

Why is he suing you?
$WWRUQH\VUHSRUWLQJDPDOSUDFWLFHFODLPURXWLQHO\FRPPHQWWKDW

WKH\NQHZWKH\VKRXOGKDYHQHYHUDJUHHGWRUHSUHVHQWWKDWSDUWLFX
ODUFOLHQW
$EUHDNGRZQLQFOLHQWUHODWLRQVDFFRXQWVIRURIDOOHJHG
HUURUV OHDGLQJWRPDOSUDFWLFHFODLPV$VLPSOHPHWKRGWRDYRLG
FOLHQWUHODWLRQHUURUVLVWRPDNHFHUWDLQ\RXUUHWDLQHUOHWWHUFOHDUO\
LGHQWL¿HVWKHFOLHQWWKHVFRSHRI\RXUUHSUHVHQWDWLRQKRZWKH
H[SHQVHVDQGIHHVZLOOEHKDQGOHGDQGZKDWLVH[SHFWHGRIERWKWKH

ODZ\HUDQGWKHFOLHQW
$W0LQQHVRWD/DZ\HUV0XWXDOZHGRQ¶WMXVWVHOO\RXDSROLF\
:HZRUNKDUGWRJLYH\RXWKHWRROVDQGNQRZOHGJHQHFHVVDU\WR
UHGXFH\RXUULVNRIDPDOSUDFWLFHFODLP:HLQYLWH\RXWRJLYHXVD
FDOODWRUJRRQOLQHDWZZZPOPLQVFRPDQG¿QGRXW
IRU\RXUVHOIZKDWZHPHDQZKHQZHVD\³3URWHFWLQJ\RXUSUDFWLFH
LVRXUSROLF\´

$PHULFDQ%DU$VVRFLDWLRQ6WDQGLQJ&RPPLWWHHRQ/DZ\HUV¶3URIHVVLRQDO/LDELOLW\  3UR¿OHRI/HJDO0DOSUDFWLFH&ODLPV&KLFDJR,/+DVNLQV3DXODQG(ZLQV.DWKOHHQ0DULH

800.422.1370 www.mlmins.com
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Midyear Legal Seminar
Paris, France
November 5–12, 2013
Westin Paris-Vendôme
(1 overnight flight + 6 hotel nights)
Pre-seminar optional tour to Marseille and Provence

The Virginia State Bar’s 40th Annual Midyear Legal Seminar will be held in one of the most beautiful,
exciting and romantic cities in the world … PARIS, FRANCE! The Westin Paris — Vendôme will be our
home away from home. Overlooking the Eiffel Tower and the Louvre Museum, this historic landmark
hotel is ideally located in the very heart of Paris’ history and culture, just a few steps away from the Place
Vendôme, Tuileries Garden, Place de la Concorde, and the elegant Rue du Faubourg Saint-Honoré with its
myriad of fashion boutiques. The VSB’s first journey to Paris will no doubt be one of the most enriching
experiences yet, offering exceptional opportunities for continuing legal education, a comparative law
symposium with local attorneys and of course a complete program of optional tours that will unveil this
beautiful city on Seine and beyond.
It’s A Go! — Limited Space!
(deposits due by April 15th)
If you plan to participate in this year’s seminar, we need to hear from you right away so that hotel and air
reservations may be confirmed.
There will be no general mailing to the entire membership for this seminar. Registration information is
available on the Virginia State Bar’s website at http://www.vsb.org/special-events/midyear-legal-seminar/.
Package cost details and airline info available at:
http://www.vsb.org/docs/2013-MLS-reg.pdf
Air and land services will be handled by Tour Plan International of Richmond, Virginia. Please contact
Stephany Pishko today to make your reservation:
(804) 359-3217 (ext. 318); email: s.pishko@tourplaninternational.com
We hope you will join us!

Letters to the Editor
A Drum Major for Justice
Retires
The words “Equal Justice Under Law”
are etched prominently in stone on the
Supreme Court building and visible
from afar when approaching the magnificent national temple of law in the
nation’s capital. However, in the richest
and most technically advanced nation,
justice is clearly not equal for all.
Especially for the poor, justice, though
not expressly denied, is often not
available.
Some dedicated lawyers devote their
careers to the delivery of justice to those
in need of legal assistance, people who
otherwise would have to do without and
suffer the consequences. Because of the
efforts of these lawyers, and those among
us who do pro bono work, small but
steady progress is being made.
The Access to Legal Services
Committee of the Virginia State Bar has
taken the lead in seeking to move
towards the lofty goal of “Equal Justice
Under Law.” Leading that effort has been
our own drum major for justice,
Maureen Petrini. She has devoted nearly
two decades to providing leadership to

the bar in implementing programs for
improving the availability of counsel for
the most needy in our society. As the
coordinator of the Access to Legal
Services Committee she has been a
spokesperson and an advocate for efforts
to involve the entire bar in pro bono
activities. Maureen has worked tirelessly
to make legal counsel available to the
many among our society who are unable
to receive the blessings of the idealistic
words on the Supreme Court building.
We thank her for her service.
Maureen retired on February 28.
She will be greatly missed and cannot
be replaced. But we hope a new leader
will be found who will take up where
she left off.
On behalf of her many friends and
admirers, we wish Maureen a long,
happy, and well deserved retirement.
It is our responsibility, as members
of the bar, to ensure that the momentum is not lost and leadership continues for this important work of the
Virginia State Bar.

Letters
Send your letter to the editor to:
coggin@vsb.org;
fax: (804) 775-0582;
or mail to:
Virginia State Bar,
Virginia Lawyer Magazine
707 E. Main Street, Suite 1500,
Richmond, VA 23219-2800

Letters published in Virginia Lawyer
may be edited for length and clarity
and are subject to guidelines
available at http://www.vsb.org/site
/publications/valawyer/.

Clarence M. Dunnaville Jr.
Richmond

0DNH<RXU&RQQHFWLRQ
Over 12,000 times each year, we connect lawyers with clients
from the general public, businesses, and legal professionals
seeking lawyer to lawyer referrals. We can do it for you.
Visit VLRS.net and find out how.

The Virginia Lawyer Referral Service.
Connecting the public with lawyers for more than thirty years.
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2013 Edition
Now Available
The new Senior Citizens
Handbook is an invaluable
resource updated with the latest
information on a wide variety of
subjects including an overview
of just about everything a senior
would want to know about the
law. It also includes a list of
community-service organizations
that provide aid to senior services
in a large variety of areas.
For more information, or to order
copies of the Senior Citizens
Handbook, please e-mail Stephanie
Blanton at blanton@vsb.org or call
(804) 775-0576.

President’s Message
by W. David Harless

Where Next?
“If trouble comes when you least expect it then maybe the thing to do is to always
expect it.”
— Cormac McCarthy, The Road

THIS IS MY FINAL president’s column.
Tradition would have me chronicle the
activities of the VSB and our successes
in 2012–13. However, that would misleadingly suggest that I am responsible
in some fashion for the bar’s achievements. To the extent the VSB has honored its charge this year, all credit is
due others.
Foremost, Executive Director
Karen Gould and our tireless and
devoted bar staff have managed the
VSB with consistent good judgment
and stewardship. They are dedicated
professionals who ensure that the bar
meets its highest obligations — protection of the public and service to the
profession and the Virginia Supreme
Court. I am deeply grateful for their
service, their generous support of me,
and their kind patience.
Our lawyer volunteers are committed to their service and unselfish
with their time, and they deserve our
gratitude. The professional needs of
and demands on lawyers in Jonesville,
Martinsville, Stanardsville, and
Eastville contrast sharply with the
needs and demands of attorneys in
Northern Virginia, Richmond,
Tidewater, and Roanoke. Members of
our Council, conferences, sections, and
committees from these and other localities across the state have worked collaboratively to reach consensus and
find solutions for issues related to our
common interests and our differences.
I have received sage counsel from
many past presidents of the bar and
our current officers. Mike Smith, Bill
Dolan, Jeannie Dahnk, David Bobzien,
Irv Blank, and George Shanks have
extended generously their time and
wisdom to inform my judgment.
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Finally, I am indebted to the
statewide voluntary bar associations
and their leadership for their steadfast
support of the Supreme Court and the
VSB. The VBA (Pia Trigiani, Hugh
Fain, Tom Bagby), VTLA (Jack Harris),
VADA (Elizabeth Perrow), and VWAA
(Catherine Reese and Mary Grace
O’Malley) have been at the forefront of
public advocacy for the profession and
the Court.
So, where next? This is a dangerous question. It reminds me of a colleague’s advice that when lawyers look
into a crystal ball to foresee the future,
they quite often come up with a mouth
full of glass. At the risk of suffering this
outcome, however, permit me to share
some parting thoughts regarding developments on the horizon that may have
negative implications for the future
availability and quality of legal services.
We have lost in the past year
some of the great leaders in our profession. Chief Justice Carrico, U. S.
District Judge Glen Williams, Harvey
Chappell, Bob Patterson, Bill Poff,
Betty Thompson, Don Clark, Murray
Janus, Baxley Tankard, John Tate — all
were masters of their courtrooms and
the practice of law and were committed public servants. Their deaths have
created a void, perhaps permanent.
This void portends a much broader
problem — the effect of lawyer attrition on the public, our profession, and
our justice system.
From a 2012 study of its membership, the Washington State Bar
Association learned that 71 percent of
its members were age 41 and older.1
Fifty-one percent of the WSBA’s membership was age 51 or older; 21 percent
was age 61 or older. Based on survey

responses by WSBA members, the
study projected that within the next
five years, 56 percent of the existing
membership would retire, depart the
profession other than through retirement, or reduce their professional
practice.
The Washington state demographics are consistent with studies commissioned by the ABA from 1985 through
2012.2 Additionally, demographics in
Illinois suggest that the percentage of
lawyers over age 50 is substantially
greater in rural counties than in heavily
populated counties. 3
I cannot vouch for the accuracy
of these studies; the VSB has not conducted similar surveys. However, if
Virginia’s demographics are comparable within a range of ±5 percent, the
anticipated attrition of Virginia
lawyers presents serious challenges to
the future availability of legal services
to the public, particularly in rural
localities.
The effects of attrition among
senior lawyers are exacerbated by the
anticipated decrease in the supply of
entry-level attorneys. As of late
January, law school applications for the
fall of 2013 reportedly were down 20
percent from the preceding year, and
down 38 percent from the preceding
year.4 Additionally, the number of
entering law students in 2013 is
expected to be the lowest since 1977.5 6
These enrollment numbers strongly
indicate that annual growth in our
ranks will decrease.
Finally, new graduates face challenges that may aggravate the problems. On March 8, 2013, a Special
Committee of the Illinois State Bar
Association issued a comprehensive

www.vsb.org

President’s Message
report on the impact of law school debt
on the delivery of legal services.7 The
committee concluded that excessive
debt,8 while a problem for new lawyers,
“poses significant challenges to the rest
of the legal profession and the public
that the profession serves.”9 The committee reported that fewer lawyers are
willing or able to work on behalf of the
public interest; among the firms serving
the middle class,10 starting salaries are
far below the amount necessary to service a graduate’s debt commitments;
because of the low salaries available at
most smaller firms, recent graduates
either leave the profession in search of
higher pay, or move to higher paying
jobs, thus creating a disincentive to small
firm investment in new attorneys; excessive law school debt creates additional
barriers to entry to the legal profession
for minorities; and debt-strapped young
attorneys (particularly solo practitioners) may be more likely to take cases
outside their areas of expertise and find
it increasingly difficult to afford malpractice insurance.

surplus of lawyers will balance any acute
adjustment in numbers. Perhaps the
economy and associated demand for
legal services will rebound to pre-2007
levels and there will be ample opportunity for lawyers old and young. At present, however, the experts predict
otherwise. So maybe the thing to do is to
expect trouble, react, and be prepared.
Council, my successor, Sharon
Nelson, and her successor, Kevin
Martingayle, are up to this task. I am
confident that they, in collaboration with
the Supreme Court and our statewide
voluntary bar associations, will identify
and pursue practical solutions to these
anticipated challenges and preserve the
availability and quality of legal services
in Virginia. Please support them in this
endeavor.
In closing, I thank you for the great
privilege of serving as president on your
behalf. I am grateful also for your support of VSB staff, Council, and our conferences, sections and committees. I
hope that we have merited your trust
and confidence.

3

4

5
6
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8

… the quality of legal services available to the public
may be at risk.
These projections and assessments,
if accurate, foreshadow difficult public
protection and access to legal services
challenges. The accelerated attrition of
older lawyers, coupled with the constricted supply of new lawyers, suggest
that our profession will suffer shrinkage
in the coming 5-10 years, accompanied
by a knowledge and experience drain.
Rural localities may suffer the brunt of
these changes. However, urban areas
will be affected as debt-burdened
young lawyers migrate and seek higher
salaries or fees. Finally, the quality of
legal services available to the public
may be at risk.
Of course, none of these dire outcomes may occur. Perhaps our current
www.vsb.org

Endnotes:
1
The Washington State Bar Association,
Membership Study 2012: Executive
Summary (TrueBearing LLC 2012)
2
From 1980 to 2005, the median age of
lawyers increased from 39 to 49. In
1980, lawyers ages 40 and older
accounted for 50 percent of the profession nationally. In 2005, the same age
group accounted for approximately 75
percent of the profession. Finally, private practice lawyers comprised 75 percent of the profession in 2005, and solo
(49 percent) and small firm (2-5 members) (14 percent) accounted for
almost two-thirds (63 percent) of the
total number of private practitioners.
The Lawyer Statistical Report, American
Bar Foundation (1985, 1994, 2004,
2012 eds.).
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For example, in Cook County (Chicago)
Illinois, only 42 percent of all lawyers
are older than 50. In counties with populations less than 25,000, 64 percent of
the lawyers there are older than 50. See
infra footnote 7, Final Report and
Recommendations at 23-25.
Law Schools’ Applications Fall as Costs
Rise and Jobs Are Cut, http://www.
nytimes.com/2013/01/31/education
/law-schools-applications-fall-as-costs
-rise-and-jobs-are-cut.html?_r=0
(New York Times, 01/30/2013).
Id.
While Virginia likely will not experience
a substantial decrease in the licensure of
new lawyers in FY2013, or possibly
FY2014, we should anticipate substantial decreases thereafter.
Special Committee on the Impact of
Law School Debt on the Delivery of
Legal Services, Final Report and
Recommendations, http://www.isba.org
/sites/default/files/committees/Law%
20School%20Debt%20Report%
20-%203-8-13.pdf, (Illinois State Bar
Association, March 8, 2013)
The subcommittee considered the average debt of 2011 graduates who
incurred debt in attending law schools
in Illinois and the surrounding state of
Wisconsin, Iowa, Missouri, and Indiana.
It concluded that the average debt for
law school alone was over $100,000. This
sum, coupled with accrued interest and
undergraduate debt, resulted in an estimated average educational debt upon
graduation from law school of upwards
of $150,000. Id. at 11-13.
Id. at 1.
The Final Report characterized these as
firms that provide the bulk of domestic
relations, estate planning, traffic defense,
real estate, and similar services. Id. at 19.
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Executive Director’s Message
by Karen A. Gould

Nonrenewal of 707 E. Main St. Lease

THE VIRGINIA STATE BAR learned
in mid-February 2013 that its lease at
707 E. Main St., due to expire on
August 31, 2013, would not be renewed
by Dominion Resources Inc. Dominion
had responded to the RFP issued in
December 2012.
Dominion has agreed to extend
the lease period at the same rate to
enable the bar to find new space, make
the necessary renovations, and move.
The VSB hopes to find a new headquarters in the downtown area to facilitate the Disciplinary Board’s use of
the State Corporation Commission’s
courtrooms, as well as access to the
Supreme Court of Virginia and the
General Assembly.
As many of you know, the VSB is
unique among state agencies. It is part
judicial agency and part professional
association. In addition to its responsibilities to the Supreme Court and the
legislature, it is accountable to its
elected governing body, Council, and
its members, the lawyers of Virginia.
A major space need of the VSB is
for a large conference room to be able
to host meetings and conferences on
site. The VSB conducts more than 300
hearings, meetings, and conferences
each year. The VSB is entirely supported by the lawyers of Virginia who
pay for it with their dues and thousands of hours of volunteer service.
Most of their volunteer time is spent in
the bar’s offices, which must meet their
needs and facilitate the bar’s mission to
protect the public through self-regulation. Self-regulation of the profession is
a sacred commitment to most Virginia
lawyers. If we did not have the volunteers, we would need a far larger staff,
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and the profession would no longer be
self-regulated.
The VSB operates a disciplinary
system, a clerk’s office, a prosecutors’
office, a Clients’ Protection Fund,
which reimburses losses to clients who
have been victimized by attorneys, a
hotline to advise lawyers on ethical
issues, a lawyer referral service, and a
membership system for 49,000 members. Most of these functions involve
sensitive and confidential information.
For example, the ethics hotline function must be kept separate and
screened from the prosecutors. The
bar’s headquarters houses eighty
employees.
Payee Notification Proposal
Through the joint efforts of the
Virginia Trial Lawyers Association, the
Virginia Bar Association, the Virginia
Association of Defense Attorneys, the
Virginia State Bar, and members of the
VSB’s Payee Notification Task Force,
the payee notification proposal was
successfully shepherded through the
General Assembly by Senator Mark D.
Obenshain. It was voted out of committee unanimously and adopted by
both the House and the Senate unanimously, and signed by the governor.
The proposal, as passed, provides:
§ 38.2-236. Notice of settlement
payment.
A. Upon payment by any insurer of
at least $5,000 in a single check to
an attorney licensed in the
Commonwealth, or other representative, in settlement or satisfaction
by an insured or a third party of any
claim arising out of an insurance

policy issued or delivered in the
Commonwealth, the insurer shall
send to the claimant or judgment
creditor on the underlying insurance
or liability claim a notice of such
payment as required by subsection B
within five business days after the
date payment is made or sent to the
attorney or other representative of
the claimant or judgment creditor. A
copy of the notice shall be sent
simultaneously to the attorney or
representative of the claimant or
judgment creditor.
B. The notice required pursuant to
subsection A shall be sent to the
physical address, or email or other
electronic address, furnished by the
claimant or judgment creditor to the
insurance company, unless the
claimant or judgment creditor has
notified the insurance company in
writing that he waives notice of payment. In the absence of any address
or waiver furnished by the claimant
or judgment creditor, the notice
shall be sent to the last known physical address, or email or other electronic address, of the claimant or
judgment creditor.
The notice shall be sent by the
insurance company only after a settlement has been agreed to by the
attorney or other representative of
the claimant or judgment creditor,
and shall contain only the following
language:
“Pursuant to § 38.2-236 of the
Code of Virginia, you are hereby
notified that a payment was sent on
(insert date on which payment was
sent) by (insert name of insurer) to
your attorney or other representative
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(insert name, address, and telephone
number of attorney or other representative known to insurer), in satisfaction of your claim or judgment
against (insert name of insurer, or
insured, whichever is appropriate).
If you have any questions, please
contact your attorney or other
representative.”
C. Nothing in subsection A or B shall (i)
create any cause of action for monetary damages for any person against
an insurer based upon a failure to
provide notice as required by this section or the provision of a defective
notice, (ii) establish a defense for any
person to any cause of action based
on a failure to provide notice as
required by this section or the provision of a defective notice, or (iii)
invalidate or in any way affect the settlement or satisfaction for which the
payment was made by the insurer.
D. Except as provided and authorized by
this section, no insurer shall otherwise communicate with a claimant or
judgment creditor known to be represented by an attorney licensed in the
Commonwealth, or other representative, regarding settlement of a claim
or satisfaction of a judgment without
the written consent of such attorney
or other representative.
Clients’ Protection Fund Rules of
Procedure Amended
The Clients’ Protection Fund (CPF)
Board’s proposed changes to the CPF
Rules of Procedure were approved by
Council at the February 23, 2013, meeting. A client would generally have seven
years to make a claim from the time the
client “knew or should have known” of
the lawyer’s dishonest conduct. Another
change would permit the CPF board to
award return of a partial fee, if it found
that the lawyer had provided some legal
services.
The CPF board is undertaking an
actuarial study of the CPF to determine
whether the CPF will be adequate to
meet future projected claims. The CPF
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$25 assessment paid by Virginia’s active
lawyers expires June 30, 2015.
The Clients’ Protection Fund was
established in 1976 to make monetary
awards to persons who suffered financial
losses due to the dishonest conduct of
Virginia lawyers. The total amount paid
during 2011–2012 was $649,300 for
forty-eight claims. Fifteen petitions were
denied and fifteen petitions were
rejected for not meeting the CPF rule
requirements. The fund balance as of
December 31, 2012, was $6,557,731.41.
Indigent Defense Task Force Proposal
Forwarded to Supreme Court of
Virginia
At the February, 2013, Council meeting,
the IDTF, through its chairperson
Alexander N. Levay Jr., presented a
report of its activities since its inception
in 2004, and presented a recommendation that Virginia Supreme Court Rule
3A:11 be amended to broaden discovery
in criminal matters. Before presentation
to Council of its draft of proposed
changes, the IDTF accepted amendments
from the bar’s Standing Committee on
Legal Ethics bringing the draft of Rule
3A:11 into compliance with LEO 1862.
In advance of Council’s February 2013
meeting, the bar published for comment
the IDTF’s draft of proposed changes to
Rule 3A:11.

In February 2004, Council approved
creation of the IDTF under the auspices
of the VSB’s Access to Legal Services
Committee. Its charge was to study the
indigent defense delivery system in
Virginia and make recommendations to
Council for improvements by its
October 2004 meeting. At its October
2004 meeting, Council unanimously
approved a number of proposals presented by the IDTF, including a proposal
that “the rules of discovery be broadened to allow for more access to information in a criminal case.” Council
authorized the IDTF to submit its proposals to the Indigent Defense
Commission for its review and possible
inclusion in future proposed legislation
to the General Assembly.
In 2010, the bar reconstituted the
IDTF and directed that it consider and
develop a proposal relating to discovery
procedures in criminal matters for public comment and consideration thereafter by the Supreme Court. Council’s
action during the February 2013 meeting was solely to consider whether the
task force had fulfilled its assigned mission and then to decide whether to
approve forwarding the IDTF proposal
to the Supreme Court accompanied by
all public comments. By a vote of 51–3,
Council answered these questions in the
affirmative. Council did not approve or

The Clients’ Protection Fund was established in 1976 to make
monetary awards to persons who suffered financial losses due
to the dishonest conduct of Virginia lawyers.
Following Mr. Levay’s presentation
of the IDTF’s report and proposed
changes to Rule 3A:11, Council received
the oral presentations of B. Leigh Drewry
Jr., president of the Virginia Association
of Criminal Defense Attorneys, and
Michael R. Doucette, president of the
Virginia Association of Commonwealth’s
Attorneys. Drewry spoke in favor of the
IDTF recommendations and Doucette
spoke in opposition.

endorse the IDTF’s proposed changes to
Rule 3A:11, but rather approved the
transmittal of the IDTF recommendation to the Supreme Court for its consideration and action, if any, that it deems
appropriate.
To view the proposed changes go to
http://www.vsb.org/site/news/item/rule3a11-prop-2013-02.
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The Vital Role of Trade and the
International Practice Section
by John M. Huddle

We live in a dynamic and challenging global economy. I am astounded by how much has changed
in the economy and how our clients do business
during the nearly thirty years I have practiced law.
Many of these changes offer significant opportunities for our clients and the bar, but also significant risks and challenges. The International
Practice Section can play an important role in
equipping members of the Virginia State Bar and
their clients to excel in the global market.
Opportunities to conduct cross-border business are greater than ever. The Internet plays a
vital role, not only as an invaluable daily communications and research tool, but also as an essential
channel of commerce. Successful implementation
of free trade agreements has reduced tariffs and
other barriers and also provided a valuable marketing initiative to foster trade.1 Virginia and federal export promotion staff are providing
one-on-one counseling, market research and
matchmaking, and other invaluable support and
assistance to businesses.2 Even “mom and pop”
businesses are now frequently sourcing and selling globally, and indeed, small and medium-sized
businesses account for 98 percent of U.S. exports,
according to the U.S. Department of Commerce
(USDOC).3 Global trade is a vital part of the U.S.
economy, with exports totaling $2.19 trillion and
imports totaling $2.74 trillion in 2012.4
We should enthusiastically support transnational initiatives by our clients. Exports in particular are vitally important: every $1 billion in U.S.
goods exported supports 6,000 American jobs;
jobs supported by exports pay an estimated 13
percent to 18 percent more than the national
average; and small businesses that export grow
faster, pay higher wages, and hire more employees
than those that do not.5 In addition, companies
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that export are nearly 8.5 percent less likely to go
out of business than non-exporting companies,
according to the USDOC.6
The regulatory environment has become
increasingly complex and the need for proactive
business counsel is greater than ever. At the same
time, I believe it is more difficult for us to costeffectively deliver the excellence that our clients
need and are entitled to. Our clients face U.S. and
foreign compliance regimes, sometimes ill-suited
for current business methods and channels.
Coordinated global investigations and enforcement
in antitrust and competition laws is occurring —
even in traditional “cartel” countries. We also face
myriad foreign transactional laws and many practical and cultural implications, not just the U.S. legal
issues we are generally well-equipped to handle.
Virginia’s significance to the global market
remains vital. I believe Virginia lawyers bear a
greater burden than those in some other states
and this is an opportunity for the Virginia bar
and the members of the International Practice
Section. Virginia’s exports in 2012 totaled $18.2
billion, qualifying it as one of twenty-nine states
to set records in 2012 for exports, and contributed
to an increase in U.S. jobs supported by exports
to 9.8 million — an increase of 1.3 million jobs
since 2009.7 Virginia is ranked 26th in total state
exports as of 2012.8 Agriculture exports from
Virginia in 2012 reached an all-time high at $2.61
billion, exceeding the previous record by almost
12 percent. Top destinations in descending order
were: China (more than $638 million), Canada
(more than $205 million), and Morocco ($139
million).9 The most recent foreign investment
figures released by the International Trade
Administration in February, 2013, indicate that
foreign-controlled companies employed more
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than 140,800 Virginia workers in 2010 and were
responsible for 4.8 percent of the state’s privateindustry employment that year.
Now more than ever, our clients require
proactive and specialized advice from us to survive and excel. Because of the dynamics of the
global market and the rate at which change can
occur, even being an effective issue-spotter has
become a team sport. Given the broad range of
issues that our clients face every day from an
international transactions and compliance perspective, it is a daunting task for lawyers even in
large, multi-specialty practice groups to stay
ahead of their clients’ needs.
The International Practice Section is here to
help, not only by equipping the specialists among
us to excel by providing valuable content through
CLEs and publications such as the current
Virginia Lawyer, but also providing Virginia
lawyers with programs intended to effectively
integrate our respective expertise and a network
through which to find the experts we need to
cost-effectively serve our clients.
Our section was organized in 1978. We have
provided CLEs in prior years, including programs
at the annual meeting in cooperation with other
sections. This year we have expanded this effort
by co-sponsoring programs with the International
Practice Section of the Washington, D.C. Bar and
the American Bar Association. We also are offering three major CLEs:
• Spring, 2013 with Virginia CLE:
° Export Regulatory Essentials for Business
Lawyers
° Tools for Success In International Sales
Intermediary Contracts and Dispute
Resolution
• Annual Meeting, VSB: Export Controls
Essentials for Every Business Lawyer
While every member of our board is an
important contributor and is identified on our
section’s website, http://www.vsb.org/sections/
in/index.html, I want to acknowledge and thank
particularly Chuck McPhillips for serving as
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chair/editor for our contributions to this issue of
Virginia Lawyer; Geoff Goodale for the key role
played in our partnering with the D.C.
International Section and serving as our liaison
with them while faithfully serving as treasurer
and a speaker at two of our upcoming CLEs;
Melissa Stear Gorsline, who has set a very high
standard for the next secretary while exhibiting
great patience and diplomacy in keeping me on
top of section deadlines, and for speaking at one
of our upcoming CLEs; and Susan Kovarovics
(vice chair and speaker at two of our upcoming
CLEs) and long-time board member Jeff Talbert
for their enthusiasm and work for the section.
I am honored and pleased to serve as chair
this year and as a board member for quite a few
years with some great colleagues.
Please let us know how the IPS can help you.
We welcome suggestions for CLE and newsletter
topics or requests for assistance in locating our
expertise. Most importantly, we urge you to
become an active member of the section, utilize
this valuable networking opportunity, and help us
increase our effectiveness as a valuable resource to
the bar in this dynamic global marketplace.
Endnotes:
1
The U.S. has free trade agreements (FTAs) in
effect with twenty countries. Three of these FTAs
(U.S. Columbia Free Trade Agreement, U.S.-Korea
Trade Agreement, and U.S.-Panama Trade
Promotion Agreement) became effective in 2012.
Nine other FTAs involving thirteen other countries became effective between 2001 and 2009.
2
See http://export.gov/virginia/ and
http://exportvirginia.org/
3
http://www.trade.gov/cs/factsheet.asp
4
U.S. Dept. of Commerce press release dated
February 26, 2013. www.commerce.gov
5
2012 U.S. Trade Policy Agenda
http://www.ustr.gov/about-us/pressoffice/
reports-and-publications/2012-0
6
http://www.trade.gov/cs/factsheet.asp
7
U.S. Dept. of Commerce press release dated
February 26, 2013. www.commerce.gov
8
http://www.washingtonpost.com/local/
manufactured-goods-agricultural-products-drivevirginia-exports-up-slightly-to-182b-in2012/2013/03/06/66720eea-867d-11e2-a80b-3edc7
79b676f_story.html as viewed on March 7, 2013.
9
March 7, 2012 Press release, Virginia Governor
Bob McDonnell.
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Virginia In-Bound Growth Funds:

Proposing a New Approach for State
Economic Development Incentives
by Charles V. McPhillips and Bradley A. Haneberg

For many years, Virginia has competed

Charles V. McPhillips is
executive vice president
for practice management,
Kaufman & Canoles PC.
He represents international businesses and
closely-held companies in
various corporate transactions, including publicprivate partnerships,
mergers and acquisitions,
and foreign direct investment. He has been
inducted as a Fellow of the
Virginia Law Foundation.
He is chair of the
McMahon Parater
Foundation (Diocese of
Richmond).

Bradley A. Haneberg is
the co-chair of Kaufman
& Canoles’ Corporate and
Public Finance Group. His
practice centers on securities regulation and corporate finance. In recent
years, he has developed a
specialized securities regulation practice focused on
small to mid-cap companies located throughout
the United States and Asia.
He has recently completed
several initial public offerings for companies with
business lines ranging
from shipping to software
development.
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for corporate relocations and expansions
by offering incentive packages to large,
established employers which might otherwise select other states or countries for
their capital investments, based, in part,
on the lucrative incentives offered by
those jurisdictions.
The purpose of this article is not to challenge
the need for Virginia to continue to compete for
economic-development projects. Likewise, we
have nothing but praise for our state economicdevelopment officials at the Virginia Economic
Development Partnership (VEDP) who have represented our commonwealth skillfully and diligently in a hyper-competitive marketplace.
However, Virginia needs to improve its competitive position in the market for growth capital
through a policy enhancement to its traditional
economic-development tool kit that, while budget
neutral, is better aligned with both the modern
sources of new employment and an emerging
opportunity to attract job-creating investments.
We are calling this proposed tool, “Virginia InBound Growth Funds.”
Traditional Incentive Programs
Virginia’s flagship incentive program, the
Governor’s Opportunity Fund (GOF), is intended
to attract economic development prospects and
to secure the expansion of existing industry in
Virginia. The criteria for awarding funds from the
GOF, and the measures of its success, include the
number of jobs created, the amount of new private capital investment, and the additional state
and local tax revenue to result from the new jobs
and capital investment.
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In addition, VEDP administers the Virginia
Investment Partnership (VIP) grant, which is
intended to provide incentives for further capital
investment by Virginia companies by targeting
manufacturers that make a minimum capital
investment of $25 million while at least maintaining stable employment levels. There are also Major
Eligible Employer Grants and Virginia Economic
Development Incentive Grants available to companies that meet the minimum criteria for capital
investment, average wages, or new jobs.
In short, the incentive grants administered by
VEDP are traditional economic-development
methods normally used in recruiting corporate
headquarters, manufacturers, and other capitalintensive concerns that will create jobs or purchase fixed assets, or both.
The Competitive Landscape
Although the recruitment of corporate relocations and expansions from domestic and foreign
companies should remain a focus of VEDP, such a
traditional strategy confronts an increasingly
competitive economic-development marketplace,
both among other states and other countries
clamoring for high-impact investments.
Advised by professional consultants, companies promising such investments have developed
greater expectations for financial-incentive packages from the bidding states. However, neither the
GOF nor the other economic-development incentive programs in Virginia are as generous to large
employers as the similar incentive programs
administered by other states, especially those
touted by our nearby competitors in the South
and Southeast. As a result, Virginia has frequently
suffered a competitive disadvantage in attracting
traditional, capital-intensive projects — so-called
“Greenfield” projects — that result in a large
number of new, well-paid jobs under one roof.
www.vsb.org
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Meanwhile, in today’s economic climate there
are far fewer Greenfield projects involving large
employers for which Virginia can compete. The
combination of a more restrictive incentive program and fewer Greenfield projects has resulted
in appropriated GOF funds remaining unspent at
the end of each recent fiscal year. Clearly the commonwealth would have preferred to have lured
more capital investment and new employment
than to accumulate the incentive funds that are
intended to attract such economic development.
The Mismatch with Modern Job Creation
We know from the consistent findings of labor
economists that most new jobs are created by the
start-up of new businesses. Indeed, as reported in
research conducted by the Hampton Roads
Planning District Commission, labor-market
experts estimate that more than 56 percent of job
gains come from new enterprises. The second best
source for new employment, generating almost 42
percent of job gains, is the expansion of existing
businesses (most of which are small). Less than 2
percent of job gains are attributable to major
business relocations.
According to the Kauffmann Foundation,
virtually all new net jobs in the United States (40
million between 1980 and 2005) are being created
by firms that are less than five years old. These
jobs are not created in response to traditional
economic-development incentive packages such
as the GOF that target established, large corporations. If our goal is more employment in Virginia,
then the traditional economic-development
incentive model geared for large employers must
be adapted to serve the fragmented reality of current job creation.
A New Market Opportunity for Investment
Because of rapid economic growth and significant
trade imbalances with the United States, the BRIC
nations (especially China) have amassed substantial reserves of U.S. dollars. For various practical
reasons, business owners based in China and
other emerging markets are eager to re-invest
these dollars in developed, secure markets such as
the United States. As reported by the New York
Times, Chinese direct investment alone is
expected to exceed $800 billion over the next five
years. Virginia needs to capture a good share of
this upcoming BRIC foreign direct investment,
while also positioning the commonwealth to continue to receive investment from more traditional
sources such as Canada, Europe, and Japan.
www.vsb.org

The Chinese in particular have pronounced
a desire to invest offshore from home. Merely
holding onto their dollars in China is unattractive
to these Chinese investors; returns are meager and
vulnerable to government policy whims. Further,
many Chinese businesses and wealthy entrepreneurs have substantial cash reserves outside of
China that they do not intend to repatriate into
China. Instead, many Chinese would prefer to
forge investment links with U.S. businesses
whose methods and operations remain the envy
of the Chinese.
Moreover, investors from China and other
nations perceive the U.S. as a secure place to
invest, thanks to our rule of law and legal protections for investment. Chinese and other nationals
perceive that they can diversify and protect their
wealth by adding a U.S. portfolio to their holdings. Many of these investors report that they are
interested in acquiring partial stakes in U.S. companies in order to achieve these strategic investment objectives.
A New Incentive Model to Attract that
Investment
As summarized above, Virginia does not have an
incentive program that is designed to attract foreign investment other than through the classic siting of a U.S. manufacturing plant or headquarters
office. This bias for large manufacturing plants
and headquarters offices flies in the face of the
fierce international competition for such investments. In today’s economy, Virginia requires an
innovative, albeit prudent approach to cultivating

”

… the traditional economic-development
incentive model geared for large employers
must be adapted to serve the fragmented
reality of current job creation.
the 21st century employers of Virginians — i.e.,
those local start-up and expanding small businesses that need equity capital for growth and job
creation. Our Virginia employers need the capital
that foreign investors such as the Chinese are
sitting on.
The GOF and other VEDP grant programs
should be enhanced to stimulate a wave of foreign
investment that will create jobs and opportunity
in Virginia. These jobs will not be created by
foreign employers deciding to open a manufacturing facility in Virginia versus a low-cost
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developing country or an incentive-rich competing U.S. state. On the contrary, these jobs will be
created by local Virginia entrepreneurs who need
private equity and venture capital to grow their
businesses and their workforces.
Experts acknowledge that such equity capital
is in short supply in key population centers of the
commonwealth. If greater foreign capital investment could be attracted to Virginia in a costefficient, professional manner, Virginia employers
would find it easier to afford new workers.
Fifty jobs created by a group of young
Virginia companies at a decent wage are no less
beneficial than fifty jobs that might be created by
a single foreign company considering Virginia for
the location of its next plant. Indeed, with a
majority of the profits staying here to be reinvested in our communities, Virginia is better off
when those fifty jobs are created by a group of
Virginia-based employers.
The GOF incentive grant programs therefore
need to be supplemented to provide incentives
for foreign equity investments in indigenous
Virginia businesses that result in more jobs
Virginia. This policy innovation would finally
give Virginia a much-needed leg-up over those
states that have historically enjoyed more success
than Virginia in attracting large new manufacturers through more lucrative cash incentives. This
innovation would not cost the state budget any
more per new job or dollar of capital investment
than the existing state incentive programs.
How It Would Work
Under this new approach, “Virginia In-Bound
Growth Funds” would be eligible to apply for
GOF-type and other incentive grants based on
the cumulative total of capital investment they
place in Virginia businesses and the cumulative
total number of new jobs that such investments
create in Virginia. The grants would not be paid
until the new capital investment and new jobs
actually materialized.
Although the incentive grants would be paid
directly to the fund, the Virginia businesses in
which a Virginia In-Bound Growth Fund invested
would be required to certify the amount of equity
capital received and the resulting number of hires
they have made. The portion of any incentive
package tied to new jobs would be released in
cash only in annual increments over five years in
order to ensure that the new employment is not
temporary. The incentive payments would enable
the funds to invest in more Virginia businesses
than would otherwise be possible, thereby
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enabling investors to achieve a more attractive
total return in exchange for agreeing to restrict
their investment to Virginia businesses.
Properly incentivized, Virginia In-Bound
Growth Funds would encourage both U.S. and
foreign investors to invest in promising young
Virginia businesses. With a vast array of alternative investments available to them, U.S. investors
have a right to expect some reward from investing
in a fund restricted to Virginia portfolio companies. The presence of U.S. money in Virginia InBound Growth Funds would then signal to
Chinese and other foreign investors that they
would be co-investing with knowledgeable “local
money,” while the incentives would likewise compensate them for restricting their investments to
Virginia companies.
It is important to note that neither the state
nor any other governmental entity would play a
role in choosing the Virginia companies in which
the Virginia In-Bound Growth Funds invested.
This would not be a 21st century “industrial policy” in which the government picked winners and
losers. On the contrary, investment decisions
would be made by professional fund managers in
the private sector, risking private money. The
market, not politics or bureaucrats, would dictate
the flow of equity capital to those Virginia companies best positioned to put such investment
dollars to productive use.
For securities-law purposes, an offshore
Virginia In-Bound Growth Fund holding the foreign investors’ money would co-invest in Virginia
businesses with its domestic twin, a U.S. domiciled Virginia In-Bound Growth Fund holding the
U.S. investors’ money. Both the offshore and
domestic Virginia In-Bound Growth Funds
would be controlled by the same master general
partner incorporated in Virginia. If important for
policy or political considerations, the offshore
fund could be required to provide a majority of
the equity capital invested by the pair in each
Virginia portfolio company.
As stated to the right, the “return on equity”
represented by state incentive grants to Virginia
In-Bound Growth Funds would induce both U.S.
and foreign investors to earmark investment dollars for Virginia companies and Virginia jobs.
Virginia’s return on its investment would be measured in customary metrics — jobs and capital
investment — that result in additional state and
local tax revenue. The amount of each incentive
grant would therefore be tied to essentially the
same metrics of jobs, capital investment, and tax
revenue used for the GOF and other existing
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The transaction structure by which offshore and domestic Virginia In-Bound Growth Funds would be paired to co-invest in
Virginia businesses is set forth below:

Master
General Partner
(Virginia)

100%
general partner interest

100%
general partner interest

U.S.
General Partner
(controlled by
Master General Partner)

Offshore
General Partner
(controlled by
Master General Partner)

U.S. Investors

Offshore
Foreign Investors

U.S. Virginia
In-Bound
Growth Fund

Offshore
Virginia In-Bound
Growth Fund
$

$

Co-Investment in
Virginia Portfolio
Companies
$

$

Virginia
Portfolio
Company

Virginia
Portfolio
Company

incentive plans, but measured on a cumulative
basis for the Virginia portfolio companies in
which each Virginia In-Bound Growth Fund
invests rather than the one-off approach used
under the traditional economic-development
model.
By adopting this new model, Virginia would
stand out from the other forty-nine states vying
for foreign investment. Although at a disadvantage when competing for relatively few new jobs
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equity investments

$

Virginia
Portfolio
Company

under the traditional economic-development
model, the commonwealth would enjoy a competitive advantage by innovating with Virginia InBound Growth Funds.
All without costing the taxpayer one dime
more per job.
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International Trade Due Diligence:

Protecting the Value of Your
Transaction

y

by Megan A. Gajewski, Susan M.C. Kovarovics, Michael D. Mellen and Christina A. Zanette

You just closed a deal for your client, a U.S. company, which acquired another

company. The target company is located in the United States but sells some prod-

ucts overseas. The target company’s documentation indicates that there are other
opportunities to expand sales of its products in markets around the globe. Shortly

after the closing, your client receives an administrative subpoena from the
Department of Commerce. The subpoena states that your client is under investigation for suspected exports without obtaining the required licenses; the exports
were conducted by the company just acquired by your client prior to the closing.
Your client learns that the actions by the target, prior to its acquisition, potentially
subject your client to civil penalties equal to the greater of $250,000 (for each
item exported without a license) or twice the value of the transaction.

The above scenario illustrates the consequences of
not conducting comprehensive due diligence in
connection with mergers and acquisitions — to
include international trade regulatory matters.
U.S. export, import, anti-corruption, trade sanctions, and anti-boycott laws affect a broad range
of transactions. As such, due diligence is important where any portion of the target has an international component. This may include:
• A merger with a target that sells products or
provides services overseas and that uses local
sales agents in the overseas markets;
• An acquisition of a target that is a U.S. company
with subsidiaries or affiliates in other countries
or where the target is a foreign company;
• A stock purchase of a target that imports items
manufactured in other countries;
22
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• An acquisition of a company that employs foreign persons in the United States; and
• An asset acquisition of a target that provides
financing for international transactions.
Effective international trade due diligence
can mitigate the risks associated with the target’s
prior business activities and help ensure future
business activities will have the best chance to
generate expected value.
What Laws and Regulations Should be
Considered?
The U.S. government enforces laws and regulations that promote the national security, foreign
policy, and economic interests of the United
States, including those related to exports, imports,
trade sanctions, requests to comply with certain
boycotts, and bribery. Civil and criminal penalties
www.vsb.org
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may be imposed for violations of these laws and
regulations. This section provides an overview of
these laws and regulations that may be the subject
of your international trade due diligence.
Export Controls
There are two primary U.S. export control regulations: the International Traffic in Arms Regulations
(ITAR) and the Export Administration
Regulations (EAR).1 The Department of State
controls the export of defense articles (items
specifically designed or modified for military
applications) and related technical data and
defense services pursuant to the ITAR.2 Defense
articles controlled for export under the ITAR are
detailed in the U.S. Munitions List (USML).3 All
items subject to the ITAR need a license or other
authorization from the Department of State prior
to their export or re-export. The ITAR also
requires exporters, manufacturers (even if they do
not export) and brokers of defense articles and
services controlled under the ITAR to register
with the Department of State annually.
The Department of Commerce administers
the EAR,4 which currently control the export of
purely commercial items and “dual-use” items.5
Dual-use items consist of commodities, software,
and technology which have a predominantly
commercial use, but which also may have military applications. Items controlled under the
EAR are listed on the Commerce Control List.
A license may be required for the export and reexport of an item subject to the EAR based on
the type of item, the country of destination for
the transaction, the parties involved, and the
intended end-use.
Trade Sanctions
The Office of Foreign Assets Controls (OFAC) of
the U.S. Department of Treasury administers and
enforces trade sanctions imposed by the U.S. government.6 OFAC’s sanctions programs include
broad-based prohibitions that impact entire
countries (e.g., Cuba, Iran, Sudan, and Syria), as
well as narrower programs focused on specific
individuals, activities, or regimes (e.g., the
Balkans, Belarus, Iraq, and Somalia). The restrictions under the different sanctions programs vary
widely. Among other limitations, various economic sanctions programs restrict imports from
or exports to a country, prohibit dealings with
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governments or nationals of a country, and prohibit financial or other transactions with government and private entities, as well as individuals.
Specific targets of the various sanctions programs
are identified on the “Specially Designated
Nationals and Blocked Persons List” (SDN List)
administered by OFAC. The restrictions imposed
under the sanctions for Cuba and Iran extend not
only to U.S. entities, but also to all foreign owned
or controlled subsidiaries of U.S. entities, making
the reach of the sanctions broad.
Imports
U.S. Customs and Border Protection administers
and enforces laws and regulations related to
imports into the United States.7 These laws and
regulations govern the classification, valuation,
country of origin, and marking requirements of
items to be imported, as well as set forth the
requirements for certain duty preference programs (NAFTA and other free trade agreements).
Anti-Boycott
The departments of Commerce and Treasury
each administer and enforce separate anti-boycott
laws and regulations. The anti-boycott laws and
regulations prohibit or penalize participation in
boycotts that are not sanctioned by the U.S. government. The primary target of these antiboycott
requirements is the Arab League Boycott of Israel.
Accordingly, this creates a compliance concern

”

The restrictions under the different
sanctions programs vary widely.

principally for U.S. companies (and their foreign
affiliates) engaged in trade in the Middle East.
Anti-Corruption
The United States and many other countries have
anti-bribery and anti-corruption laws that make
bribery of foreign officials illegal. The Foreign
Corrupt Practices Act8 (FCPA) prohibits the payment of bribes to foreign officials in order to
obtain or retain business. This prohibition applies
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to U.S. citizens, U.S. companies, foreign subsidiaries of U.S. companies, and in some cases,
third party agents, distributors and others acting
on behalf of a U.S. person or company. The FCPA
also requires issuers to maintain accurate books
and records as a means to encourage transparency
in their business dealings.

The fines that can be levied are significant and arise
in many contexts.

Why Should My Client Be Concerned With
International Trade Due Diligence?
The Costs of Successor Liability
As a general legal matter, when one company
acquires another, the successor company assumes
the liability of the predecessor company. Under
this theory of successor liability, a buyer can be
held liable for violations of laws and regulations
committed by the target — even if the violations
occurred entirely before the buyer’s acquisition of
the company. The fines that can be levied are significant and arise in many contexts.9 Conducting
due diligence to determine whether violations
exist is critical so that the overall impact to the
transaction can be measured. If the buyer believes
violations have occurred, it will want to assess
whether an amount should be placed in escrow to
cover the potential costs of the violations. The
buyer will also want to ensure that it includes in
its final term sheet indemnification language to
allow for the potential recovery of costs relating to
the investigation, potential disclosure, and remediation of violations committed by the target.
Finally, conducting due diligence may help to
mitigate violations that are uncovered and disclosed to government agencies.10
Due Diligence to Ensure the Acquisition is
Valued Correctly
In addition to being exposed to liability for the
past actions of the target, inadequate due diligence can put the buyer at risk of paying too
much for a number of reasons associated with
international trade regulatory matters. The following are examples of how trade regulatory
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issues may impact the price of the transaction, the
value of the ongoing business, or cause disruption
to the business post-transaction:
• Possible loss of revenue streams from countries
subject to U.S. trade sanctions. If the target does
business with countries subject to U.S. trade
sanctions, those business activities may not be
able to continue following the closing of the
transaction (even if the target is not a U.S.
entity). Particularly transactions involving Cuba
or Iran would need to cease if the acquirer is
(or has) a U.S. parent; other transactions would
need to be reviewed for compliance on a goforward basis.
• Corruption risk may result in the need to terminate certain employees, sales agents, distributors,
or other business partners. If such parties were
key to getting business or maintaining existing
contracts in a particular country or region, the
future revenue stream there may be diminished
for some period. Existing contracts believed to
be obtained through corrupt payments would
need to be scrutinized closely.
• There may be a loss of export or government
contracting privileges. Violations of export or
anti-corruption laws and regulations may
result in a loss of government contracting or
export privileges. Hence, in addition to the
possible successor liability risks associated
with payments of fines, business opportunities
with international or government customers
may be lost.
• Poor import compliance can disrupt the supply
chain. Misclassified goods could result in the
need to pay unpaid duties and related fees associated with the correct classification of goods
imported previously by the target (in addition to
any penalties). Imported goods may be subject
to greater scrutiny by customs, resulting in
delays to get needed goods.
• Delays can occur with transition of licenses and
other authorizations. Will the transaction result
in the buyer being required to register with the
Department of State under the ITAR? Planning
for this in advance of closing is key to minimizing delays post-closing for transition of export
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authorizations to the buyer. Also, working with
the acquired business to plan shipments around
the time of closing to minimize the impact on
customer deliveries while authorizations are
transferred by the relevant agencies.
All of the above scenarios (some of which
could result in penalties under successor liability
principles) should be of an immediate concern as
they influence the ability of the buyer to carry on
business post-acquisition, thus directly affecting
the value of the transaction.
What Types of Due Diligence Requests
Should I Make?
The following lists include samples of key
requests for each of the major international trade
topics described here that may be necessary as
part of a due diligence review:
Export Controls
• Provide a list of countries to which the target or
its affiliates have exported any goods, services,
software, or technology within five years.
• Provide a description of the jurisdiction and
classification process employed by the target for
its goods, services, software, or technology, and
provide a copy of any classification matrix.

• Provide a representative sample of customs
entry documentation for shipments imported
within the past five years.
• Provide a description of your company’s activities involving duty-free imports and activity
under the North American Free Trade
Agreement (NAFTA) or other applicable duty
preference programs.
Trade Sanctions
• Does the target or its affiliates conduct any activities, directly or indirectly, with Cuba, Iran,
North Korea, Sudan, or Syria? If so, describe the
activities.
• Provide copies of all Department of Treasury
licenses obtained by the target or its affiliates
and that were valid at any point during the last
five years.
• Does the target or its affiliates screen the end use
and end users for international transactions
against U.S. government prohibited lists such as
the Specially Designated Nationals and Blocked
Persons List? If so, how?
Anti-boycott
• Does the target or its affiliates conduct business
in Iraq, Kuwait, Lebanon, Libya, Qatar, Saudi
Arabia, Syria, or Yemen?

• Does the target employ any individuals in the
United States who are not “U.S. Persons” (i.e.,
citizens or permanent residents of the United
States)? If yes, to what types of technology or
technical data do such persons have access?
• Provide copies of all Department of State and
Commerce licenses obtained by the target or its
affiliates and that were valid at any point during
the last five years.

• Has the target or its affiliates ever received a
request to furnish information or otherwise
cooperated in a foreign boycott such as the Arab
League Boycott of Israel?
• Provide copies of any reports or related filings
with government agencies related to anti-boycott matters.

Imports
Anti-Corruption
• Provide a list of countries from which the target
or its affiliates have imported goods within the
past five years.

• Provide a list of countries in which the target
does business.

• Provide a list of the Harmonized Tariff Schedule
(HTS) codes for the items imported by the target during the past five years.

• Does the target or its affiliates utilize consultants, agents or distributors to assist with its
business activities outside the United States? If
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so, does the target or its affiliates conduct due
diligence on such parties prior to engaging
them? If so, describe the due diligence process.
Provide a list of these parties.
General Requests Applicable to All Transactions
In addition to the above targeted requests, the following general requests apply to all international
trade related due diligence:
• Provide copies of all export, import, trade sanctions, anti-boycott, and anti-corruption compliance processes, procedures, or manuals.
• Has the target or its affiliates filed a disclosure
with or been investigated or penalized by the
government relating to a potential violation of
any export, import, trade sanctions, anti-boycott, or anti-corruption law or regulation? If so,
provide a copy of all correspondence to or from
the government.
• Does the target or its affiliates provide training
to employees regarding export, import, antiboycott, economic sanctions, or anti-corruption
laws and regulations? If so, provide copies of
training materials during the past five years.
Summary
Due diligence focused on international trade regulatory matters can help the buyer in a transaction maximize the value of the transaction. By
identifying regulatory risks prior to closing, one
can structure the transaction to provide adequate
holdback to cover possible regulatory penalties
stemming from prior non-compliance by the target company. One can also ensure that the price
for the acquisition adequately reflects the value of
the business going forward, accounting for
changes that may need to be made to continue
the business in a compliant manner.
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Endnotes:
1
In addition to the controls described herein, specific export controls administered by the Nuclear
Regulatory Commission and the Department of
Energy also apply to exports of equipment and
technology used in nuclear applications, including
commercial nuclear applications.
2
22 C.F.R. Parts 120 through 130
22 C.F.R. Part 121.
3
4
15 C.F.R. Parts 730 through 774
5
Current Export Control Reform efforts are likely
to result in certain items currently controlled
under the ITAR being moved to control under the
EAR. At such time, there will be some military
items that are controlled under the EAR, in addition to the commercial and dual-use items currently regulated thereunder.
6
31 C.F.R. Parts 500 through 599.
7
See Tariff Act of 1930, 19 U.S.C. ch. 4 (2011); U.S.
Harmonized Tariff Schedule (U.S. INT’L TRADE
COMM’N 1987)(revised Oct. 31, 2012) available at
http://www.usitc.gov/tata/hts/; 19 C.F.R Parts 1199 (2012).
8
15 U.S.C. §§ 78dd-1, et seq.
9
See In the Matter of Qioptiq S.a.r.l. (December 5,
2008) (imposing penalties for unlicensed exports
of ITAR-controlled night vision items), available
at http://www.pmddtc.state.gov/compliance/
consent_agreements.html; Alliance One
International, Inc., (August 6, 2010) (imposing
penalties relating to violations of the FCPA), available at http://www.justice.gov/opa/pr/2010/
August/10-crm-903.html; and In the Matter of
Sigma-Aldrich (affirming authority of the
Department of Commerce to impose liability
under principles of successor liability), available
at http://www.bis.doc.gov/enforcement/
casesummaries/sigma_aldrich_alj_decision
_02.html.
10 See, “FCPA, A Resource Guide to the Foreign
Corrupt Practice Act,” p.28, available at
http://www.sec.gov/spotlight/fcpa/fcparesource-guide.pdf (Stating that DOJ and SEC
encourage companies to conduct pre-acquisition
due diligence and improve compliance programs
and internal controls after acquisition for a variety
of reasons and further noting that “[i]n a significant number of instances, DOJ and SEC have
declined to take action against companies that voluntarily disclosed and remediated conduct and
cooperated with DOJ and SEC in the merger and
acquisition context.”)
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presidential campaign, President Obama
declared that “our work is not done yet.” 1
One policy initiative of significant importance to U.S. companies that President
Obama commenced in August 2009 to
which this adage continues to apply is
the Export Control Reform Initiative
(ECRI).2 While considerable progress on
the ECRI has been made, it is critical for
companies and their counsel to realize
that there are, and will continue to be,
stringent export controls that must be
complied with, and that failure to do so
can result in significant civil and criminal
penalties.
Overview of Current U.S. Export Controls
To comprehend why the ECRI was launched, it is
important to understand the breadth and complexity of existing U.S. export controls. Currently,
there are seven primary federal departments that
are involved in U.S. export controls: the departments of Commerce, Defense, Energy, Homeland
Security, Justice, State, and Treasury.3 Their
involvement pertains mainly to two sets of export
control regulations: the International Traffic in
Arms Regulations (ITAR); and the Export
Administration Regulations (EAR).4
ITAR—Administered and enforced primarily
by the U.S. Department of State’s Directorate of
Defense Trade Controls (DDTC), the ITAR govern
temporary and permanent exports of defense
articles and defense services, as well as temporary
imports of such items.5 Under the ITAR, a “defense
article” is defined to include any item designated
on the United States Munitions List (USML).6 The
USML includes the following categories:
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Category I:

Firearms, Close Assault
Weapons, and Combat
Shotguns

Category II:

Guns and Armament

Category III:

Ammunition/Ordnance

Category IV:

Launch Vehicles, Guided
Missiles, Ballistic Missiles,
Rockets, Torpedoes, Bombs,
and Mines

Category V:

Explosives and Energetic
Materials, Propellants,
Incendiary Agents, and Their
Constituents

Category VI:

Vessels of War and Special
Naval Equipment

Category VII:

Tanks and Military Vehicles

Category VIII:

Aircraft and Associated
Equipment

Category IX:

Military Training Equipment

Category X:

Protective Personnel
Equipment

Category XI:

Military Electronics

Category XII:

Fire Control, Range Finder,
Optical and Guidance and
Control Equipment

Category XIII:

Auxiliary Military Equipment

Category XIV:

Toxicological Agents, Including
Chemical Agents, Biological
Agents, and Associated
Equipment
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Category XV:

Spacecraft Systems and
Associated Equipment

Category XVI:

Nuclear Weapons, Design and
Testing Related Items

Category XVII:

Classified Articles, Technical
Data and Defense Services Not
Otherwise Enumerated

Category XVIII: Directed Energy Weapons
Category XIX:

[Reserved]

Category XX:

Submersible Vessels,
Oceanographic and Associated
Equipment

Category XXI:

Miscellaneous Articles7

DDTC can add items to the USML. In making such decisions, DDTC will determine that
something should be designated as a defense article or a defense service if it:
• is specifically designed, developed, configured,
adapted, or modified for a military application;
and
• does not have predominant civil applications;
and
• does not have performance equivalent (defined
by form, fit and function) to those of an article
or service used for civil application.8
DDTC also will determine that an item is
ITAR-controlled if it is specifically designed for a
military application and has significant military
or intelligence applicability.9
A defense article is defined to include technical data specified on the USML.10 Technical data
includes information that is required for the
design, development, production, manufacture,
assembly, operation, repair, testing, maintenance,
or modification of defense articles and may take
the form of blueprints, plans, diagrams, engineering designs, drawings, photographs, and instructions.11 However, technical data does not include
information concerning: general scientific, mathematical or engineering principles commonly
taught in schools; basic marketing information
on function or purposes or general system
descriptions of defense articles; or information in
the public domain.12
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Exports of defense services also are controlled under the ITAR. A defense service is
defined as “[t]he furnishing of assistance (including training) to foreign persons, whether in the
United States or abroad in the design, development, engineering, manufacture, repair, maintenance, modification, operation, demilitarization,
destruction, processing or use of defense
articles.”13 In addition, a defense service includes
the furnishing to foreign persons of any ITARcontrolled technical data, as well as military training of foreign units and forces.14
Under the ITAR, the term export is defined
to include:
• sending or taking a defense article out of the
United States;
• disclosing (either orally or visually) or transferring in the United States any defense article to
any agency or subdivision of a foreign government;
• disclosing (orally or visually) or transferring
technical data to a foreign person, whether in
the United States or abroad, or
• performing a defense service on behalf of, or for
the benefit of, a foreign person, whether in the
United States or abroad.15
This broad definition means that technical
data provided to a foreign person in the U.S. constitues an export.
The ITAR also control the brokering of
defense articles and defense services. Under the
ITAR, a broker is “any person who acts as an
agent for others in negotiating or arranging con-

Exports of defense services also
are controlled under the ITAR.

tracts, purchases, sales or transfers of defense articles or defense services in return for a fee,
commission, or other consideration.”16
Subject to few exceptions, any person who
engages in the United States in the business of
either manufacturing or exporting of defense articles or furnishing of defense services must register
with DDTC, and any person subject to U.S. juris-
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diction in any location that is engaged in brokering activities also is required to register with
DDTC.17 Registrants must renew its registration
with DDTC on an annual basis.
Registration with DDTC does not confer a
right to export. It is, however, a necessary first
step, since DDTC will reject any export authorization requests prior to registration, and all available license exemptions enumerated in the ITAR
require that the entity seeking to utilize the
exemption be registered with DDTC.18
In the absence of a specified ITAR exemption, it is necessary to obtain authorization from
DDTC in order to export ITAR-controlled hardware and technical data. Unauthorized exports of
ITAR-controlled items can have severe consequences. Penalties for ITAR violations can
include: administrative debarment that prohibits
entities from participating directly or indirectly in
the export of defense articles or defense services
for which approval is required; civil penalties of
up to $500,000 per violation; and/or criminal
penalties of up to $1,000,000 for each violation,
imprisonment for up to ten years, or both.19
EAR — Administered and enforced primarily
by the U.S. Department of Commerce’s Bureau of
Industry and Security (BIS), the EAR apply to:
exports of commercial and dual-use U.S.-origin
commodities and technology; re-exports from
one foreign country to another of commercial
and dual-use U.S.-origin commodities and technology; and foreign-made commodities and technology produced outside the U.S. that include
more than de minimis content of U.S.-origin
parts, components or technology.20 Whether a
license from BIS is required depends on the item’s
technical characteristics, destination, end-user,
and end-use.
Under the EAR, an export can occur in physical shipment, electronic access or e-mail, fax
transmission, phone call, and in-person conversation. An export of technology is deemed to take
place when it is released to a foreign national
within the United States.21
To determine whether an export license may
be required, review the Commerce Control List
(CCL).22 The CCL is divided into ten numbered
categories, which range from Nuclear Materials,
Facilities, and Equipment (Category 0) to
Propulsion Systems, Space Vehicles and Related
Equipment (Category 9). Items that do not fall
under any of the CCL categories are classified as
EAR99 and ordinarily do not require an export
license, unless they are to be exported to an

30

VIRGINIA LAWYER | April 2013 | Vol. 61 | INTERNATIONAL PRACTICE SECTION

embargoed country or to a prohibited user or
destination or are subject to BIS denial orders.
After determining an item’s classification,
license requirements can be ascertained by referring to the Commerce Country Chart (Country
Chart) contained in Supplement No. 1 to Part 738
of the EAR. The first column of the Country
Chart lists all countries. The subsequent columns
identify the various Reasons for Control. Under
each Reason for Control header are diagonal column identifiers consisting of the two letter
Reason for Control (e.g., “CB” for Chemical and
Biological Weapons) and a column number (e.g.,
“CB Column 1”). The symbol X marked in a cell
indicates that there are licensing requirements for
an item subject to the given Reason for Control to
the country in question.
It may be possible that a license exception
specified under Part 740 of the EAR can be used
so that a license would be unnecessary. However,
there are often numerous conditions that must be
satisfied before a license exception can be used.
Part 736 of the EAR lists ten General
Prohibitions that apply to any transaction subject to the EAR. The General Prohibitions are as
follows:
• Export or re-export of controlled items without
a required license or License Exception;
• Re-export and export from abroad of foreignmade items incorporating more than a de minimis amount of controlled U.S. content without
a required license or license exception;
• Re-export and export from abroad of the foreign-produced direct product of U.S. technology
and software without a required license or
License Exception;
• Engaging in actions prohibited by a denial order
issued by BIS;
• Export or re-export to end-uses or end-users
that are prohibited by Part 744 of the EAR;
• Export or re-export to embargoed destinations
as set forth in Part 746 of the EAR without a
required license;
• Support of proliferation activities, such as certain financing, contracting, service, support,
transportation, freight forwarding, or employment activities by a U.S. person where the U.S.
person knows the activity will assist in the pro-
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liferation of weapons of mass destruction set
forth in Section 744.6(c) of the EAR;
• Certain in-transit shipments: For items being
exported or re-exported via a route that requires
the items to be unladen from vessels or aircraft
in any of a list of countries, a separate license
must be obtained as if the country of unlading
were the ultimate destination;
• Violation of any order, terms, or conditions of
a license; and
• Proceeding with transactions with knowledge
that a violation has occurred or is about to
occur.23
Violations of the General Prohibitions are
subject to possible enforcement actions and
penalties, which can include: administrative
debarment that prohibits entities from participating directly or indirectly in the export of commodities and technology for which a license or
approval is required; civil penalties of up to the
greater of $250,000 or twice the value of the
transaction; and/or criminal penalties of up to
$1,000,000 for each violation, imprisonment for
up to twenty years, or both.24
The Genesis and Current Status of the ECRI
In August 2009, President Obama instituted a
wide ranging review of the U.S. export control
system.25 Conducted by an interagency task force,
the review found that the current system did not
sufficiently reduce national security risk because
its structure was overly complicated, contained
too many redundancies, and tried to protect too
much.26 Consequently, the Obama
Administration determined that it would be beneficial to establish a system that had four fundamental elements: a single control list; a single
information technology system; a single licensing
agency; and a single primary enforcement coordination agency.27
Proposed Changes to the USML and the CCL —
In December 2010, DDTC and BIS began publishing proposed rules seeking to clarify and
simplify U.S. export controls. Pursuant to one of
the first notices, DDTC proposed to revise USML
Category VII (Tanks and Other Military Vehicles)
such that the number of items requiring export
licenses would be reduced.28
In July 2011, BIS issued a proposed rule that
would create a regulatory structure for harmoniz-
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ing the USML and the CCL that would, among
other things, standardize certain key definitions
enumerated under the two regulatory systems.29
Under the proposed rule, many parts and components currently controlled under the ITAR would
be migrated to the CCL but would be subject to
control and would generally require a license or
be eligible for a license exception.30
Subsequently, BIS promulgated a series of
proposed rules that would amend the EAR and
add many additional items currently subject to
the ITAR to the CCL.31 In connection with these
BIS proposed rules, DDTC also issued a series of
corresponding proposed rules that would amend
the ITAR and reduce the number of items controlled under the USML.32
In 2012, BIS published a proposed rule that
would amend the EAR by establishing a new
ECCN series, 0Y521, and making corresponding
changes to the EAR. The ECCN 0Y521 series covers items that warrant control on the CCL but are
not yet identified in an existing ECCN.33
As of the time of this writing, no final rules
have yet been published to codify any of the proposed amendments to the USML and CCL.
However, it is expected that such final rules may
be published by May 2013.
Establishment of the E2C2—To establish a single
primary export enforcement agency, President
Obama created the Export Enforcement
Coordination Center (E2C2) through Executive
Order 13558 of November 9, 2010 (EO 13558).34
Pursuant to EO 13558, the secretary of Homeland
Security was directed to establish within the
Department of Homeland Security (DHS), for
administrative purposes, a center that would be
composed of representatives from the following
U.S. Government departments and agencies:
DHS; the Commerce Department; the Defense
Department; the Energy Department; the Justice
Department; the State Department; the Treasury
Department; and the Office of the Director of
National Intelligence.35 In addition, EO 13558
specified that the president can designate additional entities to participate in the activities of the
E2C2, and this authority was used to make the
U.S. Postal Service a participating entity in mid2012.36
The E2C2 exists to perform five main functions: serve as the primary forum within the federal government for executive departments and
agencies to coordinate and enhance their export
U.S. Export Controls continued on page 36

INTERNATIONAL PRACTICE SECTION |

Vol. 61 | April 2013 | VIRGINIA LAWYER

31

International Sales Intermediary Contracts:

Strategies for Success
and Traps for the Unwary
by John M. Huddle

Many U.S. exporters use foreign sales

John M. Huddle has been
engaged in an international transactions practice on behalf of a diverse
group of U.S. and foreign
clients for nearly thirty
years. In 2002, the U.S.
secretary of commerce
appointed Huddle to the
U.S. District Export
Council of Virginia &
Washington, D.C., which
he chaired 2005–2009.
He is chair of the
International Practice
Section of the Virginia
State Bar, and has served
on its board of governors
since 1994. He formed
The Global Law Group
PLC, based in Richmond,
in 2002. He is a frequent
speaker at international
trade and other business
law conferences abroad
and domestically for organizations including the
U.S. Deptartment of
Commerce, the Southern
U.S. Trade Association, the
U.S.-Saudi Arabian
Business Council, the U.S.
National District Export
Council, and the Virginia
State Bar.

intermediaries to penetrate foreign markets, occasionally in combination with
foreign branches or other affiliates of the
exporter. This article will explore a number of traps for the unwary and other
important considerations in foreign sales
intermediary contracts.
Distributor and commission agent relationships
are common, but the nomenclature and legal
attributes of each varies considerably among
countries. Generally, distributors buy and resell
the supplier’s goods or technology, bear the economic risk of resale to at least some extent, profit
by a mark-up on the goods, and may or may not
stock inventory. In contrast, commission agents
do not take title to the goods and instead earn
commissions on specified triggering events (commonly, acceptance of a qualifying order), may or
may not bear the risk of collection (payment
timed with collection from customer), and may
or may not have the authority to accept orders or
take other binding action for the principal.1
The attributes of a given relationship in a
foreign market may differ even under the above
terminology, when duties or rights associated
with a true agency relationship in the United
States apply. In some foreign markets, the terminology used to refer to the relationships may differ, and there may be a variety of specific
sub-classes with distinct nomenclature and legal
consequences.2
A decision to utilize a sales intermediary is often
based on commercial considerations, but legal
concerns may be paramount. Success in a market
requires extensive knowledge of industry
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practices, culture, and language; visibility to and
ready access by prospective customers; perceived
commitment to the market and ability to provide
post-sale support, and; existing relationships with
prospective customers and other parties in the
channels of commerce and, as applicable, regulatory offices.
Sales intermediaries are often perceived as
fulfilling these market essentials while limiting
capital investment; leveraging an existing sales
network, which is especially valuable when complementary goods and services offered in the
intermediary’s line card offer competitive advantages for the U.S. exporter; avoiding delays associated with establishing and staffing a foreign
enterprise; avoiding liability for local income
taxes, social welfare programs, and other local
costs; avoiding restrictions in debt covenants
regarding new subsidiaries or other affiliates by
the U.S. exporter, and; mitigating risks.
In many cases, legal considerations may prove
paramount. In some markets, local representation is required to supply goods or services in the
local market.3
Legal considerations may also dictate which sales
intermediary structure is most advantageous to
the exporter in a market. Although freedom of
contract is the norm in the United States for business-to-business relationships, Virginia and other
states regulate some relationships or industry sectors when policy considerations justify encroaching on freedom of contract. For example, Virginia
restricts termination and mandates other contractual rights for sales intermediaries of heavy equipment,4 beer,5 and wine.6
The statutory or common law rules of many
other countries mandating contractual rights in
sales intermediary relationships can be traps for
unwary U.S. exporters. Many of Virginia’s top
www.vsb.org
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export destinations have such national protectionist regimes.
Agents are afforded substantial protection under
national laws more frequently than distributors.7
In such cases, counsel should consider whether a
distributorship approach or consulting relationship will be best for the client. The distributorship
alternative may be encouraged by terms that
implement a risk and compensation structure
close to an agency relationship, such as no inventory stocking requirement, local buyer payment
risk mitigation measures, and pass-through warranties from the exporter to the local buyer. A
consulting relationship may also be a viable alternative, with bonuses to supplement modest base
compensation terms and duties that support and
facilitate the order process as opposed to obligating the consultant to procure orders. Alternative
structures may still trigger local protectionist
laws under a substance-over-form analysis or by
analogy by local tribunals.
Protectionist terms vary considerably among
countries, but frequently include the following
common mandates:
Minimum advance notice prior to termination, the
length or applicability of which may depend on
whether the contract has a stated term or is indefinite in duration, and the number of years the
relationship has been in existence. For example,
European Union commercial agency contracts
not having a stated term require a one-month
notice for each year from commencement, up to a
total of three months, and member countries are
allowed to lengthen this period by one month for
each additional year up to six.8
Restrictions on termination (including in some
cases, refusal to renew for an additional term):
Notwithstanding clear language in the contract to
the contrary, many countries impose a cause
requirement for termination of a sales intermediary relationship,9 especially on indefinite term
contracts,10 and in some cases, even on nonrenewal of a stated term relationship.11 Although
often perceived by U.S. exporters as minimizing
exposure, even in jurisdictions lacking a mandated cause requirement, indefinite term relationships are imprudent because of the risk of cause
requirements being implied by communications,
other course of dealing, or by a hostile local
forum. Quotas and other objective performance
criteria integrated with the specific cause requirement of local law are especially important to
include when possible.
www.vsb.org

In the international context, suppliers must
administer the contract with an eye toward
enforcement. Instead of routinely and informally
forgiving non-fulfillment of quotas or other
terms, a written amendment reciting the extenuating circumstances or other factors for the excuse
in a specific case and affirming their intent to
honor these terms in future periods should be
used. A form from counsel for this purpose delivered with the draft contract may minimize the
“runaway client” syndrome that too often occurs.
Post-termination compensation: Termination of an
indefinite term relationship, and in limited cases
even refusal to renew a stated term intermediary
relationship, without sufficient cause can give rise
to substantial post-termination compensation liability in many markets. In some markets, even an
intermediary terminated for cause is still entitled
to compensation.12
The scope of compensation and the extent to
which exposure can be readily quantified at termination varies considerably. For instance, EU
agents must be paid an equitable indemnity based
on new customers or increased volume attributable to the efforts of the agent as well as damages
based on costs incurred in performance and other
lost expectancy elements.13 While the potential
exposure is often difficult to quantify even on the
date of termination, some markets provide formulas to measure or cap an intermediary’s entitlement.14 Contractual formula with reference to
the local legislative requirement may provide
more certainty.

”

The scope of compensation and the
extent to which exposure can be
readily quantified at termination
varies considerably.
Avoidance Strategies: Can these burdens be
avoided?
Choosing an Unprotected Structure, such as a
distributorship or consultancy approach in an
agency-only protectionist regime can be effective,
subject to the caveats noted above.
Choice of favorable law clauses are common,
however, the protectionist laws generally prohibit
abrogation, even in countries that otherwise
would respect a contractual choice of law.
Coupling a favorable choice of law with a requirement for arbitration outside of the local market is
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a strategy to consider if the local market and
domicile country of the intermediary are parties
to a treaty or agreement entitling the foreign arbitral award to enforcement in the local market,
such as the UN Convention on Recognition and
Enforcement of Foreign Arbitral Awards. Many
national conflicts of law systems recognize that
mandatory rules of public policy or statutory law
will override an otherwise enforceable choice of
law by contracting parties. International arbitration conventions permit non-recognition of foreign arbitral awards where they conflict with the
public policy of the contracting state, and the
existence of such a conflict may also result in circumvention of the arbitration clause itself.15

Clients are often surprised that U.S. export laws
regulate even domestic conduct of U.S. companies
that do not deal directly in other countries.
Compliance with export controls, anti-corruption and other regulations must be integrated.
There are many compliance considerations
applicable to sales intermediary relationships. The
direct and indirect expense of investigative and
enforcement proceedings can be crippling, even if
no violation occurred or the client is not culpable
for violations. The frequency with which U.S. and
foreign companies require that suppliers have
effective internal compliance programs as a condition to their relationship is increasing. Thus,
proactive counsel is vitally important. Although a
meaningful discussion of compliance mandates is
beyond the scope of this article, the following
concepts are important:
Practical strategies to ensure compliance begin
with due diligence and extend through contract
administration. Due diligence regarding the commercial suitability of prospective intermediaries is
important, but thorough due diligence as to compliance issues is also essential. Imbedded relationships of the intermediary may themselves
represent or cause violations, and past conduct
can give rise to potentially disastrous public relations problems and market interruption. In addition, systematic and documented due diligence
may be an effective defense or at least a mitigating
factor against penalties should violations involving the intermediary. Screening questionnaires
and consultations with compliance counsel
should occur at the outset.
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In addition, even sophisticated intermediaries
often don’t know how to facilitate compliance by
their U.S. supplier. Moreover, intermediaries are
more prone to resent and perhaps even circumvent supplier compliance efforts if they do not
understand the applicable laws, the dedication of
the U.S. supplier to compliance, and the potentially staggering consequences to the supplier
and the intermediary of non-compliance.
Therefore, education of the intermediary is
vitally important.
The contract itself should not only evidence
compliance due diligence and enforcement by the
exporter, but should also educate the intermediary. Affirmative representations by the intermediary and compliance mandates with a mechanism
for updating compliance duties are fundamental.
Providing the intermediary with written compliance policies and practical steps to ensure compliance during performance may prevent violations,
or at least insulate the U.S. supplier from later liability. Finally, an internal written compliance program that integrates effective administration of
intermediary contracts is essential.
U.S. Export Controls are among the issues
that an effective intermediary contract must
address. Clients are often surprised that U.S.
export laws regulate even domestic conduct of
U.S. companies that do not deal directly in other
countries.16 The conduct of U.S. parties directly
exporting or supplying for the purpose of export,
as well as their foreign intermediaries, is regulated
to an even greater extent. For example, to protect
national security and implement economic sanctions programs, U.S. parties, and in some cases
even their foreign affiliates,17 are prohibited from
directly or indirectly supplying goods or technology to embargoed destinations or destinations to
which an export license is required,18 engaging in
transactions with parties that are subject to denial
orders for violations of U.S. export controls or
who are listed on an applicable controls list due to
other actual or suspected misconduct,19 or supplying for prohibited end-uses.20 In addition,
enabling a foreign sales intermediary to circumvent these controls, whether intentionally or by
failing to exercise due care to detect and prevent
such activity, will represent a violation by the U.S.
party. Anti-diversion clauses and duties to gather
and supply accurate end-user and other information to the supplier are thus essential in intermediary contracts.
The U.S. Foreign Corrupt Practices Act (FCPA)
and foreign anti-corruption laws must be effec-
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tively addressed in the contract. Vigorous recent
enforcement of the FCPA’s prohibition against
bribing foreign public officials is augmented by
the growing number of foreign anti-corruption
initiatives, such as the Organization for
Economic Co-Operation and Development
(OECD) Anti-Bribery Convention21 and the
national laws that have resulted, such as the
U.K. Bribery Act which proscribes bribery even
among commercial parties.
The screening questionnaires advocated
above should query current and former public
offices and relationships among intermediary
staff. The contract should at a minimum prohibit
intermediary conduct that the supplier cannot
undertake directly and require prior notice before
employing a person who by virtue of existing or
prior public office may present compliance challenges for the supplier. Advance written approval
before entertainment of or travel with public officials related to supplier’s business interests should
also be considered.
Competition laws are increasingly relevant in
foreign intermediary relationships because of
recent vigorous and coordinated global enforcement initiatives, even in traditional cartel markets, such as Japan.22 The approaches noted above
are important in this context as well.

8
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A failure to plan is certainly a plan to fail in the
sales intermediary context.
16
Endnotes:
1
Acceptance of an order in the local market may
subject the U.S. supplier to income tax liability
there.
2
France and Kuwait for example.
3
See, e.g, Kuwati Commercial Code Article (24).
4
Va. Code §59.1-353, et. seq.
5
Va. Code §4.1-500, et. seq.
6
Va. Code §4.1-400, et. seq.
7
For example, under European Council Directive
86/653 for the harmonization of commercial
agency laws (ECC 86/653), EU member countries
must legislatively extend specified minimum standards of protection to commercial agents in
respect to their activities in the EU. No such mandate exists in respect to distributorship relationships, and Belgium is the only EU country known
to the author that has legislated similar generally
applicable protection to distributors. See, Law of
July 27, 1961, as amended by the Law of April 13,
1971 concerning the unilateral termination of
exclusive distribution agreements concluded for
an indefinite duration.
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17

18
19

20
21

22

Council Directive 86/653 on the coordination of
the laws of the Member States relating to selfemployed commercial agents.
Brazilian Commercial Representative Law
4,886/65 for example.
ECC 86/653 for commercial agents in the EU and
national implementing legislation for instance.
Puerto Rico’s Dealers’ Law, Act. No. 75 of June 24,
1964 and Law 21 of 1990 require “just cause” for
termination or refusal to renew distributorship
and agency agreements, respectively, for example.
For example, Brazil Law 4,886/65 mandates every
terminated agent be compensated for loss of
expectancy based on average commissions paid
and the number of months remaining in the term.
Article 17, ECC Directive 86/653.
ECC Directive 86/653 provides that indemnity
cannot exceed the equivalent of one year’s remuneration based on the average of the past five years
or shorter period of the relationship, while Brazil
Law 4,886/65 requires payment of the average
monthly compensation multiplied by one-half of
the remaining months of the term or 1/3 of the
commissions payable in the preceding three
months of an indefinite term agency.
See New York Convention Article V(2)(b);
Accentuate Ltd v Asigra Inc. EWHC 2655 (QB
2009) (English High Court allowed an English
reseller to proceed with civil process against the
Canadian supplier seeking compensation via litigation in England under its commercial agency
regulations despite their agreement designating
Ontario law as governing and requiring arbitration in Toronto, as well as prior arbitral rulings
adverse to the terminated English reseller).
For instance, access by a foreign national in the
U.S. to controlled technology is deemed an export
under U.S. Export Administration Regulations, 15
CFR § 730, et seq. (EAR) and the International
Traffic in Arms Regulations, 22 CFR §§ 120, et.
seq. (ITAR).
See, e.g., Iran Threat Reduction and Syria Human
Rights Act of 2012, signed into law by President
Obama on August 10, 2012.
See, e.g., EAR Parts 738 and 746, 15 CFR § 738.1,
et. seq. and 15 CFR §746.1
User-friendly links can be found at
http://www.bis.doc.gov/complianceandenforcement/liststocheck.htm
See, e.g., EAR Part 744, 15 CFR § 744.1, et. seq.
Adopted by 34 OECD member countries and 5
non-member countries (Argentina, Brazil,
Bulgaria, Russia, and South Africa).
Enforcement proceedings in the EU are now
expected to follow the $1 billion in fines levied
against Japanese automotive companies in the U.S.
and Japan. See, http://www.bloomberg.com/news
/2013-01-31/japanese-auto-parts-makers-bracing
-for-eu-cartel-fines.html.
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U.S. Export Controls continued from page 31
control enforcement efforts; be a conduit between
federal law enforcement agencies and the U.S.
intelligence community for the exchange of information related to potential U.S. export control
violations; function as a primary point of contact
between enforcement authorities and agencies
engaged in export licensing; coordinate law
enforcement public outreach activities related to
U.S. export controls: and perform governmentwide statistical tracking capabilities for U.S. criminal and administrative export control
enforcement activities.32
Conclusion
U.S. export controls are in a state of flux as a
result of the ECRI. Irrespective of the changes
resulting from the ECRI, however, companies
must comply with U.S. export controls to minimize their potential exposure to penalties.
Endnotes:
1
Julie Pace and Kasie Hunt, Obama, Romney Make
Last-Minute Pleas, THE BOSTON GLOBE, Nov. 5,
2012, http://www.bostonglobe.com/news/
politics/2012/11/05/obama-romney-pursue-last
-votes-deadlocked-race
/yId8Hfm9bXNNsnGDJk6EkK/story.html.
2
The White House, Statement of the Press
Secretary (Aug. 13, 2009), available at
http://www.whitehouse.gov/the_press_office
/Statement-of-the-Press-Secretary/.
3
Export Control Reform Initiative Fact Sheet #1: The
Basics, EXPORT.GOV, http://export.gov/ecr
/eg_main_023180.asp (last visited March 7, 2013).
4
Id. In addition to the International Traffic in Arms
Regulations (ITAR), which are codified at 22
C.F.R. Parts 120-130, and the Export
Administration Regulations (EAR), which are
codified at 15 C.F.R. Parts 730-774, U.S. companies also must be cognizant of, and comply with,
the regulations administered by the U.S.
Department of Treasury’s Office of Foreign Assets
Control (OFAC Regulations), which are codified
at 31 C.F.R. Parts 500–599. While the OFAC
Regulations are beyond the scope of this article
since they are not a primary focus of the ECRI,
more information about them can be found on
OFAC’s website, available at http://www.treasury
.gov/about/organizational-structure/offices
/Pages/Office-of-Foreign-Assets-Control.aspx.
5
22 C.F.R. Part 120.
6
22 C.F.R. § 120.6.
7
22 C.F.R. § 121.1.
8
22 C.F.R. § 120.3.
9
Id.
10 22 C.F.R. § 120.6.
11 22 C.F.R. § 120.10.
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Id.
22 C.F.R. § 120.9.
Id.
22 C.F.R. § 120.17.
22 C.F.R. § 129.2(a).
22 C.F.R. § 122.1; 22 C.F.R. § 129.3.
22 C.F.R. §§ 120.1(c), 122.1(c), and 126.10(b).
22 U.S.C. § 2778(e); 22 U.S.C. § 2780(j)-(k).
15 C.F.R. § 734.3. In general, foreign-made commodities and technology that incorporate U.S.origin content that is valued at 10 percent or less
of the foreign-made commodity or technology for
purposes of reexports to countries that are subject
to U.S. economic sanctions (i.e., Cuba, Iran, North
Korea, Sudan, or Syria) or 25 percent or less of the
foreign-made commodity or technology for purposes of reexports to other countries are deemed
to possess de minimis U.S.-origin content. See 15
C.F.R. § 734.4.
15 C.F.R. § 734.2.
15 C.F.R. Part 774.
15 C.F.R. § 736.2(b).
50 U.S.C. §1705.
Press Release, The White House, Statement of the
Press Secretary (Aug. 13, 2009), http://www.white
house.gov/the_press_office/Statement-of-the
-Press-Secretary/.
Press Release, The White House, Fact Sheet on the
President’s Export Control Initiative (April 20,
2010), http://www.whitehouse.gov/the-pressoffice/fact-sheet-presidents-export-controlreform-initiative.
Id.
See 75 Fed. Reg. 76,930 (Dec. 10, 2010).
See 76 Fed. Reg. 41,958 (Jul. 15, 2011).
Id.
See 76 Fed. Reg. 68,675 (Nov. 7, 2011); 76 Fed.
Reg. 76,072 (Dec. 6, 2011); 76 Fed. Reg. 76,085
(Dec. 6, 2011); 76 Fed. Reg. 80,282 (Dec. 23,
2011); 76 Fed. Reg. 80,291 (Dec. 23, 2011).
See 76 Fed. Reg. 68,694 (Nov. 7, 2011); 76 Fed.
Reg. 76,100 (Dec. 6, 2011); 76 Fed. Reg. 76,097
(Dec. 6, 2011); 76 Fed. Reg. 80,302 (Dec. 19,
2011); 76 Fed. Reg. 80,305 (Dec. 23, 2011).
See 77 Fed. Reg. 22,191 (Apr. 13, 2012).
Exec. Order 13558, 75 Fed. Reg. 69,573 (Nov. 15,
2010).
Id., § 2(b).
Id., § 2(b)(ix).
Id., §§ 3(a)-(e).
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Access to Legal Services

Veterans’ Advocates to Receive Award for
Pro Bono Work
The pro bono attorneys affiliated with
the Lewis B. Puller Jr. Veterans Benefits
Clinic at the William & Mary Law
School are this year’s winners of the
2013 Lewis F. Powell Jr. Pro Bono Award
for their service to veterans with service
connected disabilities and to active duty
service members.
The clinic was started five years ago
by former Army JAG Professor StaceyRae Simcox. It provides pro bono services
to veterans and active duty service members who would not otherwise have legal
representation. The clinic also partners
with psychology professionals to provide
both legal services and psychological
help where needed.
In his letter recognizing the clinic
for its work, Virginia State Bar President
W. David Harless noted that the VSB
Access to Legal Service Committee
members chose the lawyers associated
with the clinic not only for their foresight and professionalism in helping to

provide legal services to veterans with
service connected disabilities but also
for their role in training and supervising
law students.
The Puller Clinic’s mission states:
“We are dedicated to helping our
wounded military heroes navigate the
legal system to obtain the benefits they
earned, and training tomorrow’s attorneys to advocate beyond the legal issues
by collaborating with other professionals to meet the full spectrum of a veteran’s needs.”
In her nominating letter, Patricia B.
Roberts, clinical associate professor of
law and director, Clinical Programs,
noted that since 2008, the clinic has
represented forty-six clients with 343
separate claims. She said the fair market
value of the donated services would
exceed $45,000 per case. She also noted
that through the Puller Clinic’s efforts,
nearly $9 million in future disability

payments and other monetary benefits
have been secured.
“I can think of no better honoree
than the students and staff of the Lewis
B. Puller Jr. Veterans Benefits Clinic,”
Roberts wrote. “Their tireless dedication
to pro bono efforts on behalf of the
underserved population of veterans with
service-connected disabilities, their creativity in working across disciplines and
universities to address veteran needs
holistically, and their training of pro
bono attorneys and non-attorneys alike
in the complex area of veterans’ law
make them ideally suited to receive this
year’s award.”
The Powell award was established by
the Special Committee on Access to Legal
Services of the Virginia State Bar to
honor attorneys and attorney groups that
have made outstanding pro bono contributions. The award will be presented
April 15 during the Virginia State Bar Pro
Bono Award Ceremony in Richmond.

Through its staff and hundreds of volunteers, the Virginia State Bar works to serve its members
and the public by
• regulating the legal profession
• advancing the availability and quality of legal services
• improving the legal profession and the judicial system

www.vsb.org

www.vsb.org

Vol. 61 | April 2013 | VIRGINIA LAWYER

37

Access to Legal Services

Washington and Lee Student Named Pro Bono
Award Winner
Monica K. Tulchinsky, a member of the
class of 2013 at the Washington and Lee
University School of Law, is the winner
of the 2013 Oliver White Hill Law
Student Pro Bono Award.
The award, named for a late Virginia
civil rights litigator, recognizes a law
student’s commitment to uncompensated or minimally compensated pro
bono work and other public service. It
is bestowed by the Virginia State Bar
Committee on Access to Legal Services.
In nominating Tulchinsky for the
award, Mary Z. Natkin, assistant dean
and clinical professor, wrote, “The faculty and administration of Washington
& Lee University School of Law nominate Monica Tulchinsky … for her
steadfast efforts in the public interest,
her keen engagement at her uncompensated workplaces, and her outstanding
contributions to the school’s public
interest programs and initiatives. Her
work leads us to believe she will be a
lawyer of the highest caliber and committed to serving human rights.”
While a full-time third-year law
student, Tulchinsky contributed 163

hours of service with Earth Rights
International, where she was the fall
2012 legal and policy intern. She also
has volunteered with the Louisiana
Capital Assistance Center on the
Louisiana Appellate Review Project
where she assisted by analyzing criminal
case opinions. She also spent the summer of 2011 working with the
International Center for Transitional
Justice in Chiang Mai, Thailand, and the
summer of 2012 with the United
Nations Office on Drugs and Crime in
Vienna, Austria. She has worked with the
defense team at the Guantanamo
Military Tribunal and in early 2013 was
a legal and policy intern with the
International Corporate Accountability
Roundtable in Washington, D.C.
Tulchinsky has been chosen as a
Carter Fellow for her post-graduate year.
Fellows are placed according to their
backgrounds and interests in various
government institutions in Liberia.
At the law school, Tulchinsky is the
symposium editor for the Journal of
Civil Rights and Social Justice. She is the
founder of the Women’s Mentorship

Monica K. Tulchinsky

Program. She has been an executive
board member of the International Law
Society, the co-president of the Women
Law Students Organization, and member of Black Law Students Association,
and a Black History Month Committee
Member.
Tulchinsky lives in Lexington,
Virginia. She received her undergraduate
degree in international politics, with
minors in French and Russian, from
Pennsylvania State University.

There are 46,000 lawyers in Virginia.
Only one magazine reaches them all.

Virginia Lawyer
The Official Publication of the Virginia State Bar

For advertising opportunities, contact
Nancy Brizendine at (804) 775-0594 or brizendine@vsb.org.
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Access to Legal Services

Legal Aid to Lawyers: We Still Need Your Time
and Money
by Dawn Chase

The financial news for Legal Aid continues to be dismal. Virginia’s ten civil legal
services programs are continuing to lay
off attorneys and support staff.
That is why Lauren D. Mehosky, an
attorney with Legal Aid Society of
Eastern Virginia, spoke at the monthly
luncheon gathering of the Norfolk &
Portsmouth Bar Association on March
21. Her message: LASEV needs the bar’s
help. It needs donations, and it needs
pro bono volunteer lawyers.
This is not a new message. All over
the state, legal aid programs reach out to
their local bars. But in Hampton Roads
in recent years there has not been a
strong relationship between the bar and
legal aid.
That’s why Mehosky went to LASEV
Executive Director Raymond A. Hartz
last year and asked to add new responsibilities to her full-time practice. Now she
also serves as director of community
engagement. In that role, she is raising
awareness of LASEV’s work in the community and the bar.
Her message: LASEV’s overall funding has been reduced by slightly more
than $650,000 since 2010, and the program is expecting to have funding
decreased by another $420,000 over the
next two years because of an adjustment
to the flow of poverty dollars based on
the U.S. Census. LASEV’s budget has
dropped from $4.1 million in 2010 to
$3.2 million in the next fiscal year —
almost a $1 million drop in four years.
Through layoffs, retirements and
attrition, LASEV has reduced its attorney
staff from twenty-eight to twenty since
2009. Several more layoffs will be needed
this year.
www.vsb.org

All this is occurring even though
Hampton Roads has one of the largest
populations of legal aid-eligible persons
in the state.
She spoke to a genial crowd of bigand small-firm attorneys, over lunch at
the Hits at the Park restaurant in downtown Norfolk. Through the windows,
disconcertingly, a deluge of sloppy
snowflakes made little impression on
the spring green of the Norfolk Tides
ball field.
The weather was perhaps a
metaphor for Mehosky’s message, and
the situation faced by legal aid programs across the commonwealth. While
the economy is improving and law
firms are seeing business pick up again,
legal aid is still beset by its dependence
on public funding.
When the recession hit, catastrophically low interest rates undermined the
Interest on Lawyers’ Trust Accounts program that provides legal aid’s foundational funding. Then cuts to grants from
government and nonprofit sources took
a toll. Now, the federal sequester is taking another hit from LASEV’s federal
funding.
Bar Association President Gary A.
Bryant, a commercial litigator, is well
aware of these problems. He made support of legal aid a centerpiece of his
presidency, and under his leadership the
bar association has established a
Standing Pro Bono Committee to raise
the profile of volunteer legal service.
In his March-April President’s
Message, he reminded association members that Rule 6.1 of the Virginia Rules
of Professional Conduct states that a
lawyer “should” render at least 2 percent

Lauren D. Mehosky

Gary A. Bryant

per year of professional time to pro
bono legal services or the equivalent in
direct financial support.
Mehosky knew she was among
friends at the luncheon. Bryant’s firm,
Willcox Savage, had recently given
$6,000 to LASEV. Poole Mahoney PC
had donated, as had Cooper Hurley
PLLC, where partner James G. Hurley Jr.
is a former legal aid lawyer. Attorneys
from the legal department of Norfolk
Southern Corporation personally contributed, and the Norfolk Southern
Foundation gave a match. The Boleman
Law Firm donated their box at an Old
Dominion University basketball game
for a social gathering. Williams Mullen
lent space for volunteer recruitment and
training.
So, baby step by baby step, Mehosky
is making progress with her goal of “creating a lasting relationship and culture of
support” between legal aid and
Hampton Roads lawyers. Bryant said her
role is to “both soften hearts and loosen
purse strings.”
Randal S. Noe, a Norfolk Southern
attorney who has served on LASEV’s
board for several years, asked Mehosky
which contribution the program would
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prefer: volunteer time or a check. “What
gives you the most benefit?” he asked.
“We never want to turn away a volunteer,” she said. LASEV will treat volunteers well. “We’re going to train you. We
will give you support, answer your questions. We’ll choose cases that fit the time
you have available. We’re not going to
give you the three-year-long custody battle that’s contested.”

He urged lawyers, when they find
themselves in litigation with a pro se
party, to call a lawyer and ask him or her
to represent the other side. “It’s an
inconvenience, and it’s a loss leader for a
practice, but that’s the nature of legal
aid,” Massey said.
“Basically a week out of your practice —forty hours — needs to be dedi-

Noe and Bryant believe that professional pride will lead
lawyers to respond to the call.
She paused. “Having said that, the
best thing is really to write a check.”
When Mehosky isn’t promoting
legal aid, she works to help low-income
people obtain identification so they can
get jobs, housing and education. “We
better their circumstances, so they can
raise themselves out of poverty,” she said.
That, of course, is the ultimate point
of legal aid.
“I think when we start to work
together, you’re going to see some positive changes in yourself and our community.” In her legal aid practice, “I’ve
learned about life. I’ve learned about
humanity.”
During an ethics program that followed the lunch, Judge Joseph P. Massey
of the Norfolk Juvenile and Domestic
Relations Court drove that point home.
“Has anyone here ever had a case
where the other side was pro se and
ignorant of the law? More and more
people are coming to our court without
lawyers,” he said. “There are so many
people who come to my court who are
living hand to mouth. They have no
cushion.”
“Those cases cry out for lawyers.
But there aren’t any.”
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cated to pro bono work. Open your
pocketbook,” he advised.
Noe and Bryant believe that professional pride will lead lawyers to
respond to the call. “The Norfolk &
Portsmouth Bar Association has a very,
very high standard of professionalism,”
Bryant said.
Noe said, “Legal aid is in an unusual
position as a nonprofit. Unlike most
nonprofits, a big chunk of the professional community has a professional
responsibility to support them, to the
extent that legal aid can get that message
out there.
“Each of us has to recognize their
professional obligation to people who
can’t afford to pay for lawyers.” Legal aid
should continue “reminding lawyers of
why they became lawyers, and what they
signed up for when they undertook this
profession. Like all of our responsibilities, we have to give it a high priority
and do our best to fulfill it.”
Ultimately, “the poor will be better
served in this community,” he said.
Bryant’s advocacy on behalf of legal
aid comes from his own experiences and
principles. “I’ve had the opportunity to
see how the other half lives,” he said.

In his President’s Message, he wrote,
“Legal aid, in cooperation with our association, may provide the [pro bono]
opportunities as well as the training.
Judges can implore lawyers to recognize
and continue the longstanding ‘tradition’
of providing pro bono legal services. Bar
leaders can use their positions as a ‘bully
pulpit’ to encourage lawyers to participate in or fund pro bono activities.”
“But whether we resolve the critical
shortage of legal services for the indigent
depends on the willingness or our members to help meet those needs.”
Surveys show that most lawyers are
willing to devote at least some time or
funds to pro bono activities, Bryant
wrote.
“We must keep in mind that the
practice of law is a privilege, and with it
comes an ethical responsibility … to
fund or provide pro bono legal services.
We will solve the problem when we take
the responsibility seriously.”

Dawn Chase is director of communications
for Virginia’s legal aid system. She works at
the Virginia Poverty Law Center, 700 East
Main St., Suite 1410, Richmond, Virginia
23219. http://www.vplc.org
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Highlights of the February 23, 2013, Virginia State Bar
Council Meeting
At its meeting on February 23, 2013, in
Richmond, the Virginia State Bar
Council heard the following significant
reports and took the following actions:
Mediation Legislation
The council unanimously approved the
Supreme Court of Virginia’s request for
support for its proposed amendments to
Va. Code Sections 8.01-576.10 and 8.01581.22.
Clients’ Protection Fund
The council unanimously approved the
proposed revisions to the Clients’
Protection Fund Rules of Procedure,
after an amendment concerning dishonest conduct was approved by a vote
of 51 to 13.

Diversity Conference
The motion for Diversity Conference
to have a seat on the Executive
Committee was tabled by a vote of 46
to 18 on a motion that the Diversity
Conference first amend its bylaws to
prevent a lay person from becoming
chair of the conference.

Payee Notification
The payee notification legislation, previously approved by the council at its
October 2012 meeting, was unanimously
approved by the General Assembly.

Proposed Revisions to Va. Sup. Ct.
Rule 3A:11
The council approved by a vote of 53 to
3 forwarding the amended report of
the VSB’s Indigent Defense Task Force,
concerning discovery and inspection,
to the Supreme Court of Virginia.
Comments received will also be forwarded to the Court.

Mobile Member App Allows Access
to Records from Anywhere
Want to check on your MCLE credits or
certify your latest course? Go to the
iTunes store to download the Virginia
State Bar app for your iPhone. The app
allows you to check your contact information of record, certify courses, and
access Fastcase from anywhere, using the
same login and password you now use
on your computer.
The app was developed for the
iPhone; an iPad version will be available
in early summer, 2013.
The “Virginia State Bar Mobile
Member Access” app is available for free
in the iTunes store. If you have questions
you can probably find the answers
at http://www.vsb.org/site/about/mobileapp-faq.
The number of iPad apps available
for lawyers continues to grow. An article
www.vsb.org

VSB Headquarters to Move
The bar’s executive director, Karen A.
Gould, informed the council that the
bar’s lease at 707 E. Main Street in
Richmond would not be renewed when
it expires on August 31, 2013, but that
the lease would be extended into 2014 to
give the bar time to find new space,
modify it, and move.

The VSB E-News

in the March, 2013, issue of Tennessee
Bar Journal points out that if you search
for the term “law” in the App Store you’ll
get more than 1,350 hits.
With WiFi available in many courtrooms it’s likely that the iPad will
become a tool for lawyers trying cases.
Some of the apps now available for the
iPad include Fastcase HD, Lexis
Advance, WestlawNext, Transcript Pad,
and Westlaw Case Notebook Portable ETranscript.
And, of course, the VSB member
website offers many functions such as
address changes and online renewal.
These can be accessed with mobile and
desktop browsers.

Have you been receiving the
Virginia State Bar E-News? The
E-News is a brief monthly summary of deadlines, programs, rule
changes, and news about your
regulatory bar. The E-News is
emailed to all VSB members. If
your Virginia State Bar E-News is
being blocked by your spam filter,
contact your email administrator
and ask to have the VSB.org
domain added to your permissions list.
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Claire Cardwell Presented with
Carrico Professionalism Award
The Virginia State Bar Criminal Law
Section has presented its 2013 Harry L.
Carrico Professionalism Award to Claire
G. Cardwell of Richmond.
The award was presented on
February 1, 2013, during the section’s
43rd Annual Criminal Law Seminar in
Charlottesville. The award was named
for the former Virginia Supreme Court
chief justice who promoted the ideals of
professionalism during his forty-two
years on the state’s highest court.
Cardwell earned her bachelor’s
degree from the University of Virginia
and her law degree from the University
of Richmond. She began her career in
1984 and in 1989 opened her own practice focusing on criminal defense and
civil litigation in federal and state courts.
In 1994 Cardwell became chief deputy
commonwealth’s attorney in Richmond.
She later served as acting capital

defender for the Central Region Indigent
Defense Commission. She has been an
adjunct professor of law at the
University of Richmond since 1989. She
is on the board of governors of the VSB
Criminal Law Section and the board of
directors of the Virginia Capital
Representation Resource Center and is
also on the board of directors of
Housing Opportunities Made Equal,
Richmond chapter. She has appeared as
a lecturer, panelist, and instructor at a
large number of venues.
Cardwell has received many awards
and honors. She is a fellow in the
American College of Trial Lawyers and a
recipient of the Richmond Criminal Bar
Association’s Craig Cooley Award for
professionalism in the practice of law
and the Metropolitan Richmond
Women’s Bar Association’s Women’s
Achievement Award. She is a substitute

Claire G. Cardwell of Richmond (left) with Ronald J.
Bacigal

judge for the 14th Judicial District of
Virginia.
In his letter nominating Cardwell
for the award, Ronald J. Bacigal, professor of law at the University of
Richmond, noted that “she has served as
a mentor and model for many young
women entering the legal profession. …
I know of no one who has set a better
example for women considering criminal practice.”

Ronald R. Tweel Honored for
Lifetime Achievement in Family Law
Ronald R. Tweel, senior partner of the
MichieHamlett law firm in
Charlottesville, has been named the 2013
winner of the Betty A. Thompson
Lifetime Achievement Award by the
Virginia State Bar’s Family Law Section.
The award recognizes people who
have demonstrated excellence and
integrity and have made a substantial
contribution to the practice of family
law in Virginia. The award will be presented during the section’s 29th annual
Advanced Family Law Seminar on April
25, 2013, in Richmond.
Tweel has practiced law for more
than forty years and has been with
MichieHamlett since 1975. He has been
a substitute judge in general and juvenile
district courts and an adjunct professor
of law at the University of Virginia
School of Law. He also has been chair of
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the Charlottesville Albemarle Bar
Association and chair of the Family Law
Section of the Virginia Trial Lawyers
Association. He is a member of the
Family Law Coalition.
In his letter nominating Tweel for
the award, attorney William C. Scott IV
said that Tweel “has given his time to
Legal Aid and many charities selflessly
and has taken a multitude of pro bono
cases throughout his career, even all the
way to the court of appeals, never
expecting to get paid but always fighting
for ‘the little guy.’… Ron Tweel loves the
practice of law and he epitomizes what a
lawyer should be, providing zealous representation of his clients but also always
showing the greatest professionalism
while practicing law.”
Tweel is a fellow of the American
Academy of Matrimonial Lawyers, the

Ronald R. Tweel

American Bar Foundation, the American
College of Family Lawyers, and the
Virginia Law Foundation. He is on the
board of governors of the National
Center for Family Law, University of
Richmond.
He received his law degree from the
University of Virginia School of Law in
1971. He received his bachelor of science
degree from Hampden-Sydney College
in 1968.
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William & Mary President W. Taylor Reveley III Receives
Virginia State Bar Leadership in Education Award
W. Taylor Reveley III, the 27th president
of the College of William & Mary, has
been named the second recipient of the
William R. Rakes Leadership in
Education Award from the Virginia State
Bar Section on the Education of Lawyers
in Virginia.
Reveley is being honored for his
long-standing and dedicated efforts in
the field of legal education. The award
recognizes an individual who has
demonstrated exceptional leadership and
vision in developing and implementing
innovative concepts to improve and
enhance the state of legal education, and
in enhancing relationships and professionalism among members of the academy, the bench, and the bar within the
legal profession in Virginia.
“Taylor has been an exemplary
leader in legal education and in other
educational and cultural areas,” said
Karen A. Gould, executive director of the
VSB. “His passion for sharing what he
has learned through a life spent in education and the law is evidenced by his
commitment to volunteer service. I can
think of no other leader who deserves
this award more than Taylor Reveley.”
The award is named for its first
winner, William R. Rakes, a senior partner with the Roanoke, Virginia, firm of
Gentry Locke Rakes & Moore.
“For many years Taylor Reveley has
worked tirelessly to advance the legal
profession through the improvement of
legal education in law school and
throughout a lawyer’s career,” Rakes said.
“His background as a practicing lawyer
and law teacher along with his leadership
as a law firm managing partner, law
school dean and now as president of a
distinguished college, has afforded him a
unique perspective which coupled with
www.vsb.org

his exceptional talents and personal
traits have made him an effective leader
to whom we are all indebted. He honors
all of us by accepting this award.”
The award will be presented June
13, 2013, at the Virginia State Bar’s
annual meeting in Virginia Beach,
Virginia.
Reveley has served the bar and legal
education for decades. He is the College
of William & Mary’s John Stewart Bryan
Professor of Jurisprudence. He was previously dean of the William & Mary Law
School and earlier practiced law at
Hunton & Williams for almost three
decades, including nine years as the
firm’s managing partner.
Reveley received his A.B. from
Princeton University’s Woodrow Wilson
School of Public and International
Affairs in 1965. He received his J.D. from
the University of Virginia in 1968.
During the United States Supreme
Court’s 1969 term, he clerked for Justice
William J. Brennan Jr. Reveley has written extensively about the constitutional
division of authority between the president and Congress over American use of
force abroad.
He has served on many educational
and cultural boards, including those of
Princeton University (where he is a
trustee emeritus), Union Theological
Seminary, St. Christopher’s School, the
Andrew W. Mellon Foundation, JSTOR,
the Carnegie Endowment for
International Peace, the Virginia
Museum of Fine Arts, the Virginia
Historical Society, the Virginia
Foundation for the Humanities, the
Richmond Symphony, and the
Presbyterian Church (USA) Foundation.
Reveley and his wife Helen have
four children: Taylor, Everett, Nelson and

W. Taylor Reveley III

Helen Lanier; and two daughters-in-law,
Margaret Louise (married to Taylor) and
Jessica (married to Nelson).
Nominations are invited annually
by the board of governors of the Section
on the Education of Lawyers. The award
is underwritten by Gentry Locke Rakes
& Moore.
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In Memoriam
Charles G. Aschmann Jr.
Alexandria
September 1919 – January 2013

Judith Miller Janssen
Evanston, Ill.
July 1942 – October 2012

Jesse Dean Mosher
Lansdowne
July 1927 – February 2013

Christopher David Burch
Washington, D.C.
March 1979 – June 2012

Murray J. Janus
Richmond
July 1938 – January 2013

Edwin P. Munson
Richmond
August 1935 – February 2013

Henry C. Clark
Harrisonburg
March 1924 – January 2013

James L. Jenkins
Richmond
August 1939 – January 2013

Robert Dwight Roadman
Richmond
December 1939 – February 2013

Markelle Medlock Dumm
Joplin, Mo.
October 1968 – December 2012

Floyd Clark Jennings Jr.
Lynchburg
July 1917 – July 2004

William Andrew Roberts
Dallas, Texas
November 1952 – January 2012

Barbara Veroneau Evans
McLean
August 1930 – February 2013

Donald C. Kilgore
Portsmouth
May 1928 – March 2009

William Hobart Robinson
Charlottesville
June 1918 – January 2013

Timothy Lewis Gorzycki
Reston
August 1956 – September 2012

John C. LaPrade
Hollywood, Florida
November 1934 – October 2011

Robert F. Rutschow
Charlottesville
June 1931 – December 2012

The Honorable Lapsley W. Hamblen Jr.
Falls Church
December 1926 – September 2012

J. Madison Macon IV
Richmond
March 1921 – August 2012

Martin E. Simmons Jr.
Nashville, Tenn.
July 1939 – February 2013

Charles W. Hawks Jr.
Portsmouth
February 1939 – September 2011

L. Victor McFall
Roanoke
February 1925 – June 2012

Baxley T. Tankard
Eastville
June 1913 – January 2013

David L. Hilton
Fairfax
August 1930 – December 2012

Daniel J. Meador
Charlottesville
December 1926 – February 2013

The Honorable Elmer C. Westerman Jr.
Fincastle
May 1923 – April 2011

Laura Maria Elizabeth Hough
Arlington
July 1984 – September 2011

Donald Ferdinand Mela
Alexandria
June 1923 – December 2012

Clifton A. Woodrum III
Roanoke
July 1938 – February 2013

Roger Neal Hughes
Virginia Beach
September 1946 – December 2012

J. Carroll Melton
Norfolk
March 1931 – February 2013
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2013 Edition of Senior Citizens Handbook
Now Available
If you’re a senior citizen or soon will be,
or a family member or caregiver to a
senior, the new Senior Citizens
Handbook is an invaluable resource. It
has been updated with the latest information on a wide variety of subjects
since it last was released in 2009. The
book includes an overview of just about
everything a senior would want to know
about the law, financial issues, health
care, wills and other documents, and
much more. It’s filled with practical
advice on issues such as Medicaid,

Alzheimer’s disease and landlord-tenant
relations. The book offers information
on Social Security, assisted living facilities, pensions, probate, power of attorney, and veterans’ issues. It also includes
a list of community-service organizations that provide aid to senior services
in a large variety of areas.
Members of the Senior Lawyers
Conference updated this popular publication of the Virginia State Bar.
Copies of the handbook will be provided to area agencies on aging, public

LEGAL SERVICES CORPORATION
Notice of Availability of Competitive Grant Funds
for Calendar Year 2014

libraries, local bar associations, nursing
homes, assisted living facilities, hospitals,
and other medical facilities.
Programs presented by the Senior
Lawyers Conference utilizing the Senior
Citizens Handbook are available to the
public. For more information, to schedule a program, or to order copies of the
Senior Citizens Handbook please e-mail
Stephanie Blanton at blanton@vsb.org or
call (804) 775-0576.

Have You
Moved?

The Legal Services Corporation (LSC) announces the availability of competitive
grant funds to provide civil legal services to eligible clients during calendar year
2014. A Request for Proposals (RFP) and other information pertaining to the
LSC grants competition will be available from www.grants.lsc.gov during the
week of April 8, 2013. In accordance with LSC’s multiyear funding policy,

To check or change your address of
record with the Virginia State Bar, go
to the VSB Member Login at
https://member.vsb.org/vsbportal/.

grants are available for only specified service areas. To review the service areas

Go to “Membership Information,”

for which competitive grants are available, by state, go to www.grants.lsc.gov

where your current address of record

/about-grants/where-we-fund and click on the name of the state. A full list of

is listed. To change, go to “Edit

all service areas in competition will also be posted on that page. Applicants

Official Address of Record,” click the

must file a Notice of Intent to Compete (NIC) through the online application

appropriate box, then click “next.”

system in order to participate in the competitive grants process. Information

You can type your new address,

about LSC Grants funding, the application process, eligibility to apply for a

phone numbers, and email address

grant, and how to file a NIC is available at www.grants.lsc.gov/about-grants.

on the form.

Complete instructions will be available in the Request for Proposals Narrative
Instruction. Please refer to www.grants.lsc.gov for filing dates and submission
requirements. Please email inquiries pertaining to the LSC competitive grants

Contact the VSB Membership
Department (membership@vsb.org
or (804) 775-0530) with questions.

process to Competition@lsc.gov.

www.vsb.org
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The Fragility of the Rule of Law
Hitler Eroded It as an Early Step Toward Dictatorship;
It Took a Brutal War and a Momentous Trial to Restore It
by Susan R. Blackman

President Eisenhower said, “The clearest
way to show what the Rule of Law
means to us in everyday life is to recall
what has happened when there is no
Rule of Law.”
In 1932, Germany’s Weimar Republic
was a democratic parliamentary republic, ruled by a democratically elected
president and parliament, with a chancellor selected by the parliament. The
government had laws, courts of justice,
and human rights protections.
The Weimar constitution held that
every German was equal before the law,
with voting rights for all German men
and women over the age of 18. The constitution guaranteed freedom of religion,
speech, and individual rights. It provided
social and economic rights, including the
right to acquire property and pursue a
trade. It also provided for judicial independence, stating that judges were subject only to the law.
Individual liberties could be limited
only on the basis of the law, according
to the legal process. The legal profession
was vibrant and diverse, and lawyers
represented citizens in courts to protect
their rights. In many German cities, a
significant portion of the lawyers and
judges were Jewish. On January 1, 1933,
there were 3,400 lawyers of Jewish origin in Berlin alone, including some
women lawyers.
Well before the Nazi SS enforcers
sent 6 million Jews and 5 million other
“non-Aryans” to concentration (death)
camps, they seized Jewish citizens’ property and stripped their livelihoods. Did
the victims of property seizures seek
46
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legal recourse in German courts? Did
they hire Jewish lawyers to file claims
over what was unfairly taken?
Adolf Hitler took measures that prevented those victims from engaging their
brethren to seek restoration of their legal
rights. In March of 1933, Hitler issued a
decree barring Jewish lawyers and judges
from German courts. Consequently, the
legal experts who might have been most
likely to protect the Jewish citizens who
had their property and livelihoods taken
were unable to do so.
How did Hitler manage to override
the rights guaranteed in the Weimar
constitution? In 1930, the Nazis won
only 18 percent of the parliamentary
seats, but that made it the second largest
party in the Reichstag. Not content with
second place, Hitler and the Nazi party
worked on amassing their power, pursuing their agenda, and eliminating those
who would try to stop them, even if it
meant using means of violence and terror. They started by arguing that the
Communists posed a serious threat to
the security of the German people and
needed to be eliminated.
One Jewish lawyer in Berlin had
previously tried to challenge the Hitlerled assaults against Communists. In
1931, Hans Litten subpoenaed Hitler, as
Nazi party leader, to testify in a case
against four Nazis accused of killing
Communists. Litten grilled Hitler for
three hours, showing how the Nazis
plotted revolution. Hitler defiantly testified that the Nazis were a peaceful
democratic movement. His testimony
could have left Hitler exposed to crimi-

nal charges for perjury. Instead, Litten
was one of the first political opponents
the Nazis rounded up for persecution. In
1933, the Nazis arrested Litten and sent
him to a concentration camp. Despite
his mother’s appeals through her political connections, including to Prince
Wilhelm of Prussia, she could not secure
her son’s freedom. He died in a concentration camp after five years of torture
and interrogation.
In 1932, Hitler ran for president but
came in second to Paul von Hindenburg.
Hindenburg then succumbed to pressure
to appoint Hitler as chancellor on
January 30, 1933.
The February 27, 1933, fire in the
Reichstag parliament building prompted
Hindenburg to issue the Reichstag Fire
Decree, at Hitler’s urging, which suspended basic rights and allowed detention without trial. Hitler argued that the
fire was a sign of a massive Communist
plot and was just the start of what would
be a series of terrorist attacks against
Germans by Communists.
Hitler asserted that the Communist
threat required emergency measures so
that suspected Communists could be
eliminated. On March 23, 1933, the
Reichstag adopted the Enabling Act,
through which it relegated full legislative
power to Chancellor Hitler and his cabinet for four years.
Hitler broadened his attacks to target Jews, as well as any group that he
thought might oppose his increasing
powers, such as Freemasons. Even
Rotary Club members were targeted.
After Hitler issued the decree barring
www.vsb.org
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Jewish lawyers and judges from German
courts, the Nazis publicly warned people
not to use Jewish lawyers. Hitler continued to manipulate the legal system to
amass greater powers.
Anticipating Hindenburg’s death,
the Reichstag passed a law allowing
Hitler to become Hindenburg’s successor
as president, while remaining chancellor.
The next day, August 2, 1934, Hitler took
both mantles and subsequently claimed
the moniker “Führer.” Later that month,
he made all remaining judges and
lawyers swear an oath of loyalty to the
Führer. No longer could Germany hope
to have an independent judiciary subject
only to the law.
An extraordinary exhibit titled
“Lawyers without Rights: Jewish Lawyers
under the Third Reich” chronicles Jewish
lawyers who were affected and the consequences of Hitler’s erosive steps toward
destruction of the Rule of Law. The
exhibit was created by the German
Federal Bar to teach the lessons learned
from this era. It is touring the United
States with support from the American
Bar Association.
The exhibit contains pictures and
descriptions of lawyers who were dispossessed, those who escaped, those who
disappeared, and some who perished.
The exhibit is on display at the Old
Dominion University Perry Library
through April 30 and will be in Virginia
Beach for a Law Day celebration on May
2. Local organizations have joined forces
to create special programs concerning
this exhibit.
ODU hosted a reception and panel
discussion on April 11, featuring former
U.S. Congressman and World War II veteran G. William Whitehurst, PhD; the
Honorable U.S. District Judge Mark S.
Davis; and German Professor Frederick
Lubich. The program was co-sponsored
by the Norfolk & Portsmouth Bar
Association Foundation, The Federal Bar
www.vsb.org

Association Hampton Roads Chapter,
The Institute for Jewish Studies and
Interfaith Understanding at ODU, the
German Embassy in Washington, D.C.,
and the Holocaust Commission of the
United Jewish Federation of Tidewater.
The Virginia Beach Law Day program takes place on May 2 at the Sandler
Center in Virginia Beach and will feature
the Lawyers without Rights Exhibit plus a
showing of film footage from the
Nuremberg Trials of war criminals following World War II. The event is sponsored by the Virginia Beach Bar
Foundation, some member firms of the
Virginia Beach Bar Association, and
some of the organizations listed above
that supported the Norfolk program.
Following the exhibit and reception, the
May 2 program will offer a panel discussion with U.S. Senior District Judge
Henry Coke Morgan Jr. and Sandra
Schulberg, a film producer whose father
was hired by the U.S. War Department
to create the film of the Nuremberg
Trials.
The theme of the event will be that
Hitler’s decree against Jewish lawyers
marked an early step in the decline from
liberty to dictatorship, and the
Nuremberg Trial represents the restoration of the Rule of Law after it had been
totally obliterated. Schulberg will present
Nuremeberg: Its Lesson for Today, and the
panelists will discuss the impact of the
film and the great steps that are sometimes required to preserve the Rule of
Law. The program will describe the key
role played by Chief Prosecutor of the
International Military Tribunal, U.S.
Supreme Court Justice Robert H.
Jackson, who made the bold decision to
film the trials, feeling it was imperative
for Germans and the world population
to see that the Nuremberg defendants
received fair trials.
Justice Jackson’s approach fits the
purpose of Law Day, which was declared

Noteworthy

by President Dwight D. Eisenhower to
recognize the importance the Rule of
Law plays in preserving freedom, justice,
and equality. The possibility of another
display of the Lawyers without Rights
Exhibit in another city in Virginia, such
as Richmond, is currently under exploration. So far, the German Federal Bar
has provided funding to transport the
exhibit from one destination to the next.
For more information about these programs, contact Farideh Goldin at
fgoldin@odu.edu; or Bill Choyke at
Bill.Choyke@americanbar.org.

Susan R. Blackman is a partner in the Willcox
& Savage PC Labor and Employment Law
Group and was moderator of the panel discussions. She serves as vice-president of the
Federal Bar Association Hampton Roads
Chapter, as treasurer of the Hampton Roads
Chamber of Commerce, and as honorary consul of the Kingdom of Denmark. She can be
reached at sblackman@wilsav.com.
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A Brief Guide to finding International Treaties
by Jennifer Sekula

It has been a busy week in your office:
the government of Singapore has petitioned to extradite one of your clients, a
Virginia businessman who is a U.S. citizen, so that he can be tried there on serious drug law violations. Another client, a
musician who often sells out venues in
Richmond, wants to play non-ASCAP/BMI-/SESAC-licensed music that she
brought back with her from a trip to
India. A third client is in the process of a
nasty divorce and plans to move home
to her native France at any cost with the
two young children she shares with her
soon-to-be ex.
Domestic legal issues aside, all three
of these clients are involved in activities
covered by treaties.1 Even if you typically
handle cases involving state law matters,
once in a while you may deal with a situation that includes international aspects
and you will need to locate and read the
text of the relevant agreement(s).2
The great thing about treaties is that
many of them, especially multilaterals,3
are easy to find. A quick Google search
will often either bring you directly to the

treaty has entered into force yet, or even
if the United States or another country is
a signatory. If you don’t have a name or
citation to start with, it’s even harder to
be sure that you found the correct document, especially since some treaties share
similar names. Fortunately, there are
resources that can lend some certainty to
your research.
A quick glance at a trusted secondary source can save a lot of guesswork. Many treatises and practitioners’
handbooks of any significant scope
include chapters or passages that cover
pertinent treaties and other international
considerations. For example, Nimmer on
Copyright gives an overview of international copyright agreements, and also
provides reprints of several of these in its
appendices.
If a secondary source doesn’t help,
or you need detailed or very current
information about the treaty, there are
indexes that you can consult. From an
American lawyer’s perspective, the first
and most important consideration is
whether the United States is a party to

The great thing about treaties is that many of them, especially
multilaterals, are easy to find.
document or to a Wikipedia page about
it (with a citation to the real thing). Lexis
and Westlaw both offer databases of
treaties from the 1770s to the present.
The downside to treaties is that when
you do find them online, especially on
free sites, you cannot always be certain
whether you’re reading the current iteration or consolidation of the treaty, if the
48
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an agreement; the answer determines
which of these indexes will be useful.
(This article assumes the answer is “yes,”
since you’re more likely to be looking for
a treaty to which the United States
belongs.)
The Department of State, the major
facilitator of treaty negotiations for the
United States, publishes an annual and

freely-available index called Treaties in
Force (TIF). TIF is most easily found
online by using a search engine or entering “Treaties in Force” in the search box
found on http://www.state.gov (TIF is
also available in print). As the title suggests, TIF includes all treaties that
entered into or remain in force in the
U.S. as of January 1 of the given year —
expired treaties are removed.
Treaties in Force lists the following:
• Bilateral treaties between the United
States and another country by that
country’s name;
• Multilateral treaties by subject (really
helpful when you don’t know what
treaty(ies) apply);
• Citation information (although this is
sometimes incomplete);
• Signing and entry into force dates; and
• The treaty’s depository (more on this
below) and member countries.
TIF is huge, but it has a few limitations. First, if you’re looking for all of,
say, the agricultural commodity treaties
— bilateral and multilateral — that both
the United States and Madagascar are
parties to, you’ll need to look in two sections of the index, which is a little
unwieldy if you’re using the PDF version. Secondly, citations are only given
when the treaty has been officially published by the State Department or the
United Nations. Unfortunately, a
tremendous number of agreements do
not fall into this category. There are priwww.vsb.org
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vately-published indexes4 that can fill in
some of the gaps, but most firms won’t
have access to them — consult your local
law library to see if they have a copy.
Many multilateral treaties have designated secretariats or depositories,
which are bodies that oversee the administration of the treaty. A secretariat’s
website (often located by searching for
“secretariat” plus the name of the treaty)
can be a superb place to find detailed
information about parties, entry into
force dates, reservations, and possibly
even a list of each member country’s
domestic department that is responsible
for the internal execution of the treaty.
Some non-governmental organizations
and United Nations bodies track treaty
information as well.
If you would like further information or need to find a non-US treaty,
see An Introduction to Sources for Treaty
Research (Updated), located on NYU’s
Globalex service at http://www
.nyulawglobal.org/Globalex/Treaty_
Research1.htm.
Glossary:
Bilateral — a treaty between two
countries
Entry/Entered into force — the treaty
has met the procedural requirements (a

certain date, number of signatures, etc.)
to become a binding agreement.
Conditions for entry into force are set
within the treaty itself
Multilateral — a treaty between three or
more countries
Party — a country that has signed and
ratified (if necessary) a treaty and is
bound by its terms
Ratification — the domestic process of
confirming a treaty’s adoption. In the
United States, the specific type of agreement (such as an Executive Agreement)
under consideration determines whether
formal ratification is required
Reservation — an official statement
made by a member country (usually
during ratification) indicating that it will
not recognize a term or portion of the
treaty and thus that provision does not
apply to it
Signatory — a country that has signed a
treaty. That country’s laws determine
whether this binds it to the terms of the
treaty (when/if it enters into force) or
whether further domestic action is
required

28th Annual
Conference of Local Bar Associations

Jennifer Sekula is the Head of Access
Services/Foreign & International Law Specialist
at the Wolf Law Library at William & Mary
Law School. She received a JD and Master of
Studies in Environmental Law from Vermont
Law School and an MS in Library Science from
the Catholic University of America.

Endnotes:
1
U.S.–Singapore Extradition Treaty, 20
UST 2764; the Berne Convention for the
Protection of Literary and Artistic Works,
available at http://www.wipo.int/treaties
/en/ip/berne/trtdocs_wo001.html, and
the Universal Copyright Convention, 25
UST 1341; Hague Convention on the
Civil Aspects of International Child
Abduction, TIAS 11670.
2
The terms treaty and agreement are
used interchangeably in this article,
though there are technical differences in
the United States between the two.
Other terms used roughly synonymously for “treaty” include convention,
protocol, accord, and charter.
3
A short glossary is provided at the end
of this article.
4
Most notably, Hein & Co.’s Kavass’s
Guide to the United States Treaties in
Force and U.S. Treaty Index.

18th Annual
Conference of Local Bar Associations

Awards of Merit Competition

Local Bar Leader of the Year Award

This competition is designed to recognize outstanding projects
and programs of Virginia bar associations; share successful programming ideas and resources with all bar associations; encourage greater service to the bench, bar and public; and inform the
public about some of the excellent work of voluntary bars and
the legal profession in general.

The award recognizes past and presently active leaders in their
local bar associations who have continued to offer important
service to the bench, bar and public. The award serves as a continuing monument to the dedication of local bar leaders. It also
serves to emphasize the importance of close cooperation
between the Virginia State Bar and local bar leaders.

Entries must be postmarked no later than April 26, 2013. For
more information see http://www.vsb.org/site/conferences/clba

Entries must be postmarked no later than April 26, 2013. For
more information see http://www.vsb.org/site/conferences/clba
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Cyber Liability: Are You Aware of the Risks?
by Wendy F. Inge

An attorney’s use of a computer tablet, a
cloud based service such as Dropbox, a
smart phone, a Wi-Fi network, a thumb
drive, or even basic e-mail is not unethical nor a poor business decision. Today’s
technology driven world requires that
lawyers and law firms take advantage of
technology. Unfortunately, however, how
the device or service is used can create
security risks. Here are a few recent law
firm examples.
• Law Firm Website Defaced and E-Mail
Hacked — The hacking collective
Anonymous defaced the website and
broke into the business e-mail account
of a Virginia law firm that represented
a U.S. Marine accused of killing civilians in Haditha, Iraq. Anonymous
accessed and eventually made public
more than three gigabytes of data that
contained court e-mails, faxes, and
transcriptions related to the Haditha
case. The only good news was that the
firm’s e-mail was not deleted by the
hackers. The firm responded by
reminding everyone that it is the client
and witnesses whose privacy was
invaded and who may be harmed by
this rogue attack.
• Minnesota Lawyers Encrypted Wi-Fi
Account is Hacked — Angry at a
Minnesota attorney, a neighbor hacked
his encrypted Wi-Fi account and emailed pornography labeled as family
photos to his colleagues at a
Minneapolis law firm, seeking to make
trouble for him. The hacker also sent
threatening e-mails purportedly from
the attorney to the Minnesota governor
and Vice President Joe Biden, and set
up a fake MySpace page in the lawyer’s
name.
• Mobile Technology Mishaps — A law
firm purchased iPads for every lawyer
50
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in the firm, digitized each attorney’s
client files, and then placed that data on
the new iPads. Sometime later, there
was a break-in while staff and attorneys
were at lunch and the iPads were all
stolen. The iPads were not encrypted or
password protected.
• Backed Up but Not Secure — A law
firm regularly backed up its computer
network to several external hard drives
which were rotated off site. One of
these external hard drives was placed in
the trunk of a car for eventual transport off site. The trunk was broken into
and the hard drive was stolen. Again,
there was no data encryption or password protection.
• Could Your Trust Account Be Hacked?
— There have been unconfirmed
reports of hackers sending e-mails to
law firm employees that launch key-log
tracking devices that are able to identify
the firm’s bank account information if
the recipient logs into the firm’s financial accounts. It then transmits that
information back to the hacker, who
uses it to transfer funds out of the
firm’s account.
• Lost and Found Launches a Virus —
A staff person at a firm was walking in
from the parking lot and found a flash
drive attached to a key chain. Trying to
be helpful, she took the drive into the
office and inserted the drive into her
USB port to try and determine who the
drive and keys belonged to. This initiated the unintended download of a
malicious program that turned over
control of her computer to someone
outside of the firm.
• Lost or Stolen Mobile Technology —
An associate attorney at an IP boutique
was going through an airport security

checkpoint with a firm laptop. As she
gathered her belongings together, she
realized that the laptop was missing.
The laptop contained highly confidential client information and was not
encrypted or password protected.
• New Target for hackers — According
to Verizon’s 2011 Data Breach
Investigations Report, small to medium
size companies have become very
attractive targets for hackers. Organized
crime has gradually come to view such
companies as high-reward and low-risk
targets, and with automated means for
stealing data from afar, they can steal as
much (or more) data as from larger
organizations and will often remain
undetected for a longer period of time.
These attacks are often costly and could
result in financial stress that can cripple
a small or medium size company. In
Symantec’s 2010 SMB Information
Protection Survey, companies reported
that the average annual cost of cyberattacks for small and medium organizations was $188,242. What sort of
attack could your law firm face?
Each of these stories is an example
of where the appropriate use of technology still resulted in a serious data breach.
Several of these examples were the result
of malicious acts and others were inadvertent missteps. (For additional information on types of cybercrime consider
the Department of Justice Report:
“Privacy, Technology and the Law”
5/10/2011.) According to the 2012 ABA
Legal Technology Survey, approximately
10 percent of all law firms have experienced a data security breach of some
type and all indications are that this
number will continue to rise given the
incredible rate of growth of cybercrime.
As lawyers we have an ethical duty under
Rule 1.6 to protect the confidentiality of
www.vsb.org
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client information. This includes securing the information when it is in our
database, when transmitting it, storing it,
or otherwise viewing or using it. The real
issue that must be addressed, given that
these kinds of breaches are occurring, is
what steps should we take to prevent a
breach and what might the fallout be for
any attorney or firm whose system is
involved in a data breach event?
Take Appropriate Steps to Avoid a
Security Breach
Most cyber-attacks against small businesses are attacks of opportunity involving easily exploitable weaknesses. To
avoid this, computer security must be a
priority, not an afterthought, and there is
no one-step solution that will fix the
problem. Maintaining data security is a
constant effort that will involve everyone
in the firm from the part-time receptionist to the most senior partner. A relationship with a good IT service provider
is essential to make sure the firm updates
its security. Here are a few things that
can be done to help secure your systems.
• Use strong pass words that include
numbers, letters (upper and lower
case), and symbols. Also, twelve character passwords are much harder to crack
than eight.
• Password protect and encrypt data on
all devices including any computers,
mobile devices such as laptops, jump
drives, computer tablets, external hard
drives, and smart phones. If you don’t
know how to do this, seek help from
your service provider or IT support
person.
• Make sure your smart phone can be
remotely wiped if lost or stolen.
• Establish a patch management system
to ensure that all devices, software
programs, computers, and operating
systems remain current on security
patches.
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• Establish an ongoing training program
for all staff and attorneys to safeguard
against insider negligence. The goal is
to ensure that no one does something
like transfers work to a remote device
or location such as a home computer
in an insecure manner, improperly disposes of a device that is being replaced,
or is tricked into opening an e-mail
that was carrying a malicious payload.
You might focus on keeping everyone
apprised of the latest methodology
being used with social engineering
attacks.
• Install an Internet security software
suite on all devices that will connect to
the Internet. Firewalls to control access
and lock out hackers are essential.
• Backup all systems and maintain a
secure and encrypted copy of the
backup at a remote location at all
times.
• Establish a protocol for the secure use
of Wi-Fi services that prohibits of the
use of open unsecured public Wi-Finetworks.
• Upgrade operating systems and
Internet browsers as newer versions
come to market. These upgrades often
include improved security features or
programing.
• To read more on law firm security see
the article “The Deplorable State of
Law Firm Information Security:
Preventing Law Firm Data Breaches”
by Sharon Nelson and John Simek.
What if If a Breach Occurs?
If your firm suspects a breach the first
step is to conduct an internal forensic
investigation to identify exactly which
records have been exposed, and how.
(For additional information on breach
response see “What to Do If You Have a
Security Breach in Your Data Center The Data Center Journal” and “Data
Breach Response Guide.”) If a breach of

information is confirmed, then appropriate authorities and affected clients
should to be notified pursuant to both
the ethics rules and federal and state
breach notification statutes. Forty-six
states and three territories (Washington
DC, Puerto Rico, and the U.S.Virgin
Island) have enacted laws that require
those who maintain “personal identifiable information” of others to not only
protect that information but to notify
the owners of the information if and
when a data breach occurs. (The states
that have yet to enact such a law are
Alabama, Kentucky, New Mexico, and
South Dakota.) Virginia has enacted
breach notification statutes that can be
found at Va. Code § 18.2-186.6, and
§ 32.1-127.1:05 (HIPPA) If you maintain
(un-redacted) social security numbers,
driver identification numbers, credit
card, or financial account information of
employees or clients, these laws apply. In
the event of a breach, these statutes
require that state governments and those
affected (for example clients or employees) by the breach be timely notified.
These notice requirements are not based
on where the holder of the information
is located but based on where those
impacted reside. Thus, a breach could
result in an obligation to notify multiple
state governments and comply with their
various statutes.
Notification includes determining
which federal or state laws apply,
(current notification laws by state can
be checked at the National Conference
of State Legislatures, NCSL), meeting
notification deadlines that can be as
short as five days, setting up the contact
database, verifying contact information,
writing the notification letter, printing
and mailing these letters, dealing with
the returned mail, and handling all the
calls that will come in once these letters
are received. Costs for notification
services alone typically run between
$1 and $4 per notice. If a firm’s entire
contact database was breached the total
cost of complying with breach notification laws could be significant. When a
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breach occurs, the business or firm will
frequently offer to provide credit monitoring or other types of cyber-monitoring services depending upon what type
of information was breached. This can
help prevent future damages to clients
by protecting against identity theft and
other illicit use of stolen personal
information.
Managing Cyber Liability Risks
Clearly, technology is a double-edged
sword. While its use by attorneys is necessary, doing so exposes attorneys to
additional liabilities that can arise from
identity theft, hacker malfeasance, cyber
extortion, a security failure, and hardware theft. The costs of investigating and
responding to these losses, and the
resulting lawsuits and regulatory fines,
can be staggering. The Ponemon
Institute has estimated that response
costs can be as high as $194 for each
compromised record. Total costs for a
wide breach can quickly escalate to hundreds of thousands of dollars. Many
firms and attorneys have no insurance
coverage to address the loss. Other damages can include damage to reputation
and client relationships. Malpractice
policies and most general business insurance policies offer little to no coverage
for cybercrime loses. However, the risk
of incurring such losses can be properly
covered by the purchase of cyber liability
insurance, which is becoming more
widely available to small business and
law firms. The carrier can also provide
forensic expert advice, action plans, and
notification letters and procedures to
meet federal and state notification
requirements. For a more detailed
description of the types of coverage a
cyber-policy can provide see the box to
the right.
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What Does Cyber Liability Insurance Cover?
Cyber liability insurance products vary greatly in terms of cost and offered coverage provisions. They are also claims-made policies, which means that they
must remain in force if one is to have coverage. Policies are typically written to
provide both first party coverage and third party coverage. As a group these
policies are designed to provide protection against things like the following:
Conduit Injury — a lawsuit resulting from a network security failure that caused
additional damage to a client’s computer network
Reputational Injury — a lawsuit resulting from an attorney’s participation in
social media
Disclosure Injury — a lawsuit resulting from the unauthorized access to or dissemination of client information
Content Injury — a lawsuit alleging intellectual property or copyright infringement perhaps due to postings on the firm’s website or blog
Privacy Notification Expenses — the costs associated with complying with relevant breach notification laws and with some policies can include the cost of
attorney fees or credit-monitoring services
Crisis Management Expenses — the costs associated with bringing in outside
experts to investigate the incident and fix the problem and with some policies
can include the cost of a public relations consultant
Extortion Expenses — the costs associated with investigations or paying for the
return of or gaining back access to data.
Consult a knowledgeable insurance broker to make sure you are getting a good
product and understand the coverage’s.

Addressing Your Cyber Risks:
• Identify and understand the risks
• Educate your staff
• Work regularly with a knowledgeable
IT consultant to control risks
• Be aware of your ethical and statutory
responsibilities
• Create a data breach response plan
• If a breach is suspected investigate and
respond immediately
• Consider purchasing cyber coverage

Wendy Inge is the Virginia risk manager for
Liability ALPS, the Virginia State Bar-endorsed
legal liability insurer. She is available to answer
risk management questions at no charge for all
members of the VSB. She can be reached at
(800) 367-2577.
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What Virginia Lawyers Must Do Now to Stay
Safe and Secure
by Alan S. Goldberg

March 26, 2013, was the effective date
of the Omnibus Rule affecting the
Administrative Simplification Subtitle
of the Health Insurance Portability and
Accountability Act of 1996 and the
Health Information Technology for
Electronic and Clinical Health Act
and the Genetic Information
Nondiscrimination Act of 2008. If you
don’t know about HIPAA, HITECH,
and GINA, it’s time to learn.
While the Omnibus Rule involves
health care and health information, its
implication goes beyond those areas and
portends greater expectations regarding
how lawyers create, store, and transmit
sensitive information. Therefore, learning about computer privacy and security
in health care provides a foundation of
knowledge useful in the general practice
of law.
First, it’s all about security because
without security there is no privacy.
Locks and keys for offices and filing cabinets used to be sufficient. Computer
technology requires far more. Lawyers
using computers should, either as
HIPAA business associates (against
whom the federal government and state
attorneys general will be able to enforce
HIPAA and HITECH Act requirements)
or as attorneys generally, either do a
computer security audit and risk assessment themselves or engage a consultant
to do one.
As Leon Rodriguez, director of the
Office for Civil Rights of the U.S.
Department of Health and Human
Services recently indicated at an
American Health Lawyers Association
seminar, when something goes wrong
www.vsb.org

and privacy and security may have been
breached, the first thing the investigators
want to do is to read and review what
was done before the breach. A security
audit and risk assessment are among the
most important things that should have
been done.
The Office for Civil Rights has a
plethora of valuable and free information available regarding security, including Security Rule Guidance Material at
http://www.hhs.gov/ocr/privacy/hipaa
/administrative/securityrule
/securityruleguidance.html and
Audit Program Protocol at
http://www.hhs.gov/ocr/privacy/hipaa
/enforcement/audit/protocol.html.
Computer security involves much
more than ensuring that an office computer network is protected by a fire wall,
anti-virus software, and other special
features. These days, much of the work
of some law firms is done electronically
at a distance from the law office. Some
lawyers work in a virtual world, without
needing the four walls, file cabinets, and

tants, computer tablets, and computer
watches, must be analyzed and protected securely.
After a security audit and risk
assessment inside and outside the traditional physical law office, policies and
procedures for protecting privacy and
security should be prepared and
reviewed periodically. A good place to
begin is the following published by The
Office of the National Coordinator for
Health Information Technology of the
U.S. Department of Health and Human
Services: Guide to Privacy and Security
of Health Information, http://www
.healthit.gov/sites/default/files/pdf
/privacy/privacy-and-security-guide
-chapter-3.pdf.
Although focusing on electronic
health records (EHRs), this material is
useful for lawyers assisting clients who
create and maintain EHRs because
lawyers as HIPAA business associates
must protect those health records they
possess and must protect other informa-

Some lawyers work in a virtual world …

desks that traditional law offices contain, and may well be practicing law
using a computer somewhere below
(on an Amtrak train), on (at home or
away on holiday), or above (on an airplane) the earth. Far more than office
network protection is needed and each
device, including laptop computers, cellular telephones, personal digital assis-

tion relating to their clients’ confidential
and secret information.
Everyone in every law firm, whether
working inside the traditional law office
or in a virtual office, must be trained
and periodically retrained regarding
client information privacy and security
regarding to health care and other information. Information generally in the
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possession (many law firms no longer
rely on physical possession of paper files
for information storage and instead
store information “in the cloud” on a
remote computer server) of a lawyer
may well be subject to protection under
the provisions of state data breach laws,
and policies and procedures both to
protect that information and immediately to address any breaches must be a
part of law office compliance programs.

now is a critical component in compliance program design and implementation. Although not required under
HIPAA or HITECH, using appropriate
encryption technology may be the only
solution for many situations analyzed as
a part of security risk assessment.
Finally, not all protections involve
anything sophisticated. Never leave a
laptop or other computer device in an
automobile. The Federal Bureau of

Never leave a laptop or other computer device in an
automobile.
Although not all law offices are corporations, the following provisions of
the U.S. Sentencing Commission
Guidelines Manual can be helpful both
for lawyers and for their clients, corporate and otherwise: http://www
.ussc.gov/Guidelines/2012_Guidelines
/Manual_HTML/8b2_1.htm
Whether the guidelines apply to any
particular situation relating to criminal
enforcement and penalties, the programs encouraged by the guidelines,
including those relating to information
privacy and security which should be a
part of every compliance program, can
enhance protections for lawyers and
their clients, and in appropriate
instances can provide reductions in
punishment after conviction. Note that
under HIPAA, severe criminal penalties
can be imposed.
Encryption technology for computers and electronically stored information
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Alan S. Goldberg, of McLean, is a solo
practitioner and a past president and
inaugural fellow of the American Health
Lawyers Association, and vice-chair of the
Law and Technology Committee, past
chair of the Health Law Section, and a
member of the Education of Lawyers
Section and the Virginia Mandatory
Continuing Legal Education Board of the
Virginia State Bar, and an adjunct professor of Health Law at George Mason
University School of Law and American
University Washington College of Law.

Investigation said that in 2011, 715,373
motor vehicles were stolen in the
United States.
Now is a good time to begin
reviewing privacy and security policies
in your law firm and law office, whether
real or virtual. Is your documentation
(what used to be known as a document
now more often is a .doc or other computer file that has virtual pages and
might not ever be printed) up-to-date,
comprehensive, and responsive to
HIPAA, HITECH, GINA, the U.S.
Sentencing Commission Guidelines
Manual, and other relevant resources?
Remember that while you are sleeping, computer hackers, real and virtual,
are trying to break into your computer
network and to steal valuable electronically stored information. Wake up!
Proactive defense is needed, right now.
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Path of the Law Reader Program
by Ivan Fehrenbach

The law is not a mystery; it is a “wellknown profession,” to paraphrase Oliver
Wendell Holmes Jr. in his famous essay,
“The Path of the Law.” More than a
century later, scholars, deans, and practitioners still debate what law study
should entail. Yet the traditional path to
the law in Virginia, the one followed by
most lawyers until the last century
(including, of course, the likes of
George Wythe and Thomas Jefferson),
has already solved the debate for some
— at least for me.
I’ve seldom taken the traditional
path to anything, and certainly not in
my education. I graduated early from
high school and promptly disappeared
into the Rocky Mountains for a semester
at the National Outdoor Leadership
School, after which I had little intention
of attending college at all. Fortunately,
fate had other plans, and when my guide
position was scuttled at a nascent whitewater rafting company, I found myself at
Brown University. There I took full
advantage of the open curriculum and
graduated with a Literary Translation
honors degree in several languages,
which undoubtedly prepared me well for
my first post-college job: plumbing.
Next, I became a Class A contractor
and alternated construction jobs with
positions as a teacher, having ultimately
returned to school to get an MFA in fiction (not at a typical school, of course —
a low-residency program).
Yet when my frustration with the
ethical contradictions of academia began
to match my exasperation with the timeliness of sub-contractors — and when I
found I preferred reviewing construction
contracts over checking the progress in
the field — I finally began to recognize
the profession to which I’d been moving,
unwittingly, all along.
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Straight out of college, you wouldn’t
have caught me dead in a suit. I would
have gone to dust in boots and jeans,
and my coffin, if one at all, would have
been lined with flannel. Perhaps that
was one (admittedly misguided) reason
the law eluded me for nearly a decade
after college: The small closet in the cottage I built myself in the Virginia woods
didn’t have room for hunting supplies
and suits.
Suddenly at thirty, however, I
couldn’t dismiss the prodding revelation
that law was the perfect synthesis of my
love for words and my appreciation for
finding creative solutions to practical
problems. I visited local court hearings
and mined a few legal briefs I found on
the Internet. It felt as if I were learning
my fifth language, one delightfully elegant if quirky. Why was “provided” used
as a conjunctive adverb? Why “whereas”?
And how could one not become immediately enamored of words such as
“assumpsit” or “detinue”? At that point
in my incipient study, even the legal definition of “remedy” seemed foreign to
me; I had only ever used the term in the
context of physical maladies.

rience of an internship with the academic instruction of school?
I was also wary of formal law school
because I wanted to immerse myself in
the material — not get entangled in the
insular, impractical world that seemed
often to characterize friends’ small, postgraduate programs, whether law, business, or otherwise; I wanted to read law
and learn how to practice law. I also
needed to work and pay my mortgage,
modest as that was.
I already had a terminal degree (the
MFA), and I was still paying for that and
for part of my tenure at Brown. The
prospect of thousands upon tens of
thousands more in debt did not lift my
spirits. It was a conundrum, but I didn’t
see much of an alternative. My professional life was largely unfulfilling. From
my research into the law, and because of
an unfamiliar surge of optimism, I
believed I had found a viable solution to
that problem. I had to make the plunge.
I doubt you can imagine the sense
of elation — excitement and weightlessness combined — that struck me when
I discovered the existence of the Law
Reader Program. Try to recall one of the

The prospect of thousands upon tens of thousands more in
debt did not lift my spirits.
The thought of law school, though,
was not particularly appealing. I knew
from friends that a J.D. would not likely
prepare me to hit the ground running,
that I would need to intern at a new job
before I had any idea what I was doing.
Perhaps there was some way, I thought,
that I could combine the practical expe-

great serendipities of your life, and you
will be close. A lawyer friend of mine
was working on a political campaign in
Richmond, and for a reason I don’t
remember, I met him outside the brick
warehouse where they were headquartered. Talk turned to my legal aspirations. “Did you know you can still read
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law in Virginia?” he asked. No, I had no
idea.
At that time, information about the
Law Reader Program was not posted
online. Those interested needed to send
a missive by regular mail to the Board of
Bar Examiners. Addressing the letter, I
felt like a kid requesting information
about an exclusive superhero club. I
included the requested self-addressed
and stamped envelope, which returned
with a packet of materials essentially
meaning to dissuade me from pursuing
the program. The board was right for its

for a beer; that led to my finding D.R.
Dansby.
If my first great fortune was the discovery that the Law Reader Program
even existed, the second was certainly
meeting the man who would become my
supervising attorney and mentor, a man
who had been a law reader himself in
the 1970s and had been practicing successfully ever since.
My education began even as I was
being vetted. Slated to meet Mr. Dansby
at the Williamsburg/James City County
court the following week, I asked another

If my first great fortune was the discovery that the Law Reader
Program even existed …

skepticism and for sending such warnings. I was right not to heed them.
Unfortunately, the materials did not
include a “How To” essay about getting
started. The program rules were there,
but no information about finding the
required “supervising attorney,” or how
the day-to-day of the program would
work. Admittedly, it wouldn’t have made
sense to include a discussion of routine,
and as for finding the supervising attorney, I doubt two paths converge there,
either. That search is probably one of the
most difficult steps in the process. Few
lawyers, or few people for that matter,
could or would devote the time and
effort necessary to take responsibility
for someone’s education. I was not
dispirited, however. I had found a
thread within the labyrinth; I just
hoped Ariadne was on the other end.
Soon I discovered a fair-sized
coterie of these law readers. My mother
knew someone who knew one. Friends
who were lawyers knew of this one in
Richmond, that one in Virginia Beach,
this legislator, that judge. A number of
former law readers were practicing in my
hometown of Williamsburg. I spoke
with one a few times and then met him
56
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lawyer whether I should wear a suit, or
whether that would appear too formal or
even obsequious. I had a lot to learn.
Mr. Dansby probably told me in
which court he was appearing, i.e.,
General District, Circuit, or JDR, but
maybe he didn’t — maybe that was the
first test. In any case, a day before the
meeting I realized I didn’t know where,
in that imposing and bland brick building, I should find him. So before my law
study even officially began, I had to learn
how to locate the attorneys on the dockets, and how the dockets correlated with
floors and doors.
That interview concluded at his
office, which was not the sterile and
uncreative space I feared — quite the
contrary. In addition to the expected,
extensive library, the various diplomas
and certificates, and the requisite office
equipment, there were, among many
other curiosities, Sherlock Holmes
books, archaeology magazines, Seurat
and Renoir on the colorful walls, live
plants being propagated in different jars,
a picture of Rumpole of the Bailey.
I heaped my resume, recommendations, transcripts, publications and the
like on Mr. Dansby’s desk, but he seemed

much less interested in my academic
accolades than in the person I was off
the paper, how I handled myself, and the
kinds of questions I asked, which I’m
sure were far from insightful given my
limited knowledge both of the program
and the profession.
I must have passed the first interrogation because I was invited to meet the
“Board of Inquiry” a week or so later,
which was composed, that day, of two of
Mr. Dansby’s former students, Thomas
Turbeville and John Williams, and a
retired lawyer, Jack Baker. For nearly
four hours over an extended lunch (of
which I ate little), they peppered me
with questions and comments, which at
one time included making fun of my tie,
though they seemed pleased I wore a
suit. What had I been doing for the last
thirty years? Did I have a record? Why
hadn’t I eaten the roast beef? What had I
observed about each of them so far?
Why did I want to study law?
I blubbered something about helping people, an answer that plagued me
the next couple of years. I like to think
that the response was not exactly that
vague and inarticulate, but perhaps it
was. The board delved further. How did
I think I had done so far?
I had no idea. Fortunately, in some
manner, Mr. Dansby’s appointed board
approved my matriculation into the
“Virginia Law Reader Program under
the auspices of Dwight R. Dansby,” as
was announced at the Supreme Court of
Virginia’s admission ceremony a little
over three years later.
We completed the application, by
no means a quick process, and next traveled for questioning before a member of
the Board of Bar Examiners in Norfolk.
Carl Hall, who had served on Turbeville’s
Board of Inquiry years earlier, joined us
for the trip and now joined the group
that would test my progress. At any
point, my progress — or lack thereof —
could disqualify me from the program.
My study began in earnest. Reading
the casebooks was the easy part; they
resembled collections of short stories
www.vsb.org
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with all the characters to boot, such as
Mrs. Palsgraf standing on the train platform before an unexpected fireworks
display, or the aptly named Gideon, who
was toiling at letters in a Florida prison
cell. Even the less colorful Marbury was
compelling in the context, and it took
me a while to realize that Learned Hand
was a judge’s real name.
I couldn’t help but share my enthusiasm. My hunting friends likely grew
tired of my ruminations about the point
at which the prey became your property,
or what might happen were we to find
ourselves in the predicament of Tice and
his less famous companion, Simonson,
sending ill-advised shotgun blasts after a
covey of quail. My English students were
certainly astounded that the second
amendment contained all those words
about a militia (and then perplexed by
Justice Scalia’s interpretation of those
words in DC v. Heller). I even found the
tax law textbook somewhat interesting,
like a collection of Sudoku puzzles albeit
with practical applications.
The stories and the new vocabulary,
however, did not make me think like a
lawyer, nor did they teach me how to
practice law. That task fell to Mr.
Dansby, who reveled in the Socratic
Method. I didn’t receive simple answers
from him, just more queries. Sometimes
he’d call me to his car and not even tell
me where we were going. I had to be
ready for anything, any question, at any
point. This uncertainty did not sit well
initially, but soon, I began to ask better
questions. Soon, I could respond to a
surprise inquiry about child custody
without an elaborate and largely irrelevant introduction, or without some
other form of rhetorical hedging or
delay.
This ability to adapt under the pressure of time became an important skill
to have when I began handling trials
under the Third Year Student Practice
Rule. Even so, Mr. Dansby would stand
behind me and later reveal where I had
strayed, in argument, strategy, or
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demeanor. Apparently I like to stick my
hands in my pockets.
Education came in a variety of
other venues, too. We talked about contracts over a mulching project, riparian
rights during a hike through the neighborhood woods. Studying Property and
Wills, Trusts and Estates, I met with
Baker weekly and learned much more
than the language of conveyances or the
course of descents. I sat in on parts of a
Constitutional Law class, which I found
riveting when the students weren’t bickering with the professor about the grading procedure (perhaps justifiably, but
that wasn’t my concern). I discovered a
wealth of lectures and materials on the
web, a luxury Jefferson certainly didn’t
enjoy, while like Jefferson I could also
read Sir Edward Coke — but now on my
iPad anytime I wanted.
I had found what I sought but
which I feared might be a fantasy — an
internship combined with study. I spent
much more than the forty required
weeks a year to learn not only the theories behind the law (moralism, legalism,
and such), but also to learn the law,
Justice Holmes’s “well-known profession.” At one point, I worked with three
former law readers on a murder trial.
Such excursions to court, field trips to
the jail, or attendance at a divorce mediation did not count towards my weekly
requirement of in-office reading, but
they played a crucial role in my real
education.
Not everything was easy, of course.
Juggling teaching, construction jobs,
and study didn’t always prove painless,
but certain moments made the long
days worth it, such as sitting beside Mr.
Dansby in Colonial Williamsburg,
within the bower of George Wythe’s
backyard, smoking a cigar.
Turbeville, Dansby and I had just
finished listening to a speech by the
Dalai Lama when I refreshed my computer screen and discovered I had
passed the bar exam on the first try.
Both they and Hall joined me in
Richmond for the swearing-in cere-

mony. Sadly, Baker was no longer alive
to see what I had accomplished with his
help, but I am indebted to all four of
them, especially Mr. Dansby, as well as
to a number of other friends and members of the bar. Apart from being an
ideal path for learning law, the Law
Reader Program also creates a sense of
community within the profession in a
way that law schools, with their more
confined and transient population, do
not.
Some time ago, upon learning that I
was a law student, a local lawyer immediately fumbled through his wallet and
pulled out his bar card. It was a stunning
expression of pride, coupled with a
brimming respect for the profession, and
now I understand the action that seemed
almost quaint at the time. Never has a
piece of plastic felt more valuable. I hope
that when I’m able to qualify as a supervising attorney and give someone else
the opportunity to discover that feeling,
the program will not only still be here,
but even be thriving.

Ivan D. Fehrenbach works as an
associate attorney at D.R. Dansby Ltd.
in Williamsburg, where he handles a
general practice of criminal and civil
matters. He is a member of the
Virginia Association of Criminal
Defense Lawyers, the Virginia Young
Lawyers Conference, and the
Williamsburg Bar Association.
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Solving a Crisis — Training New Lawyers for the
New Millenium
by Clarence M. Dunnaville Jr.

In his “President’s Message” in the
February 2013 Virginia Lawyer, Virginia
State Bar President W. David Harless
wrote that the training of new lawyers is
facing a crisis. This view is widely
held. The president noted that during
recent meetings with Virginia judges and
lawyers, he heard incessant complaints
that newly minted lawyers are inadequately prepared to practice law, that
they are not sufficiently trained in core
competencies, management skills, or
professionalism. He stated that he agrees
with the views expressed based on his
own assessment, and that he believes
that these are present public protection
issues.
President Harless raised serious
concerns, including inadequate writing
skills, lack of problem solving ability,
absence of client interaction skills, and
questionable judgment and discretion.
Adding to the grim list, he noted that
new lawyers are generally saddled with
huge student loan debts and are entering
a job market with 10,000 fewer jobs than
there are job candidates. Compounding
this problem is corporate clients refusal
to compensate law firms for the time
and training of young associates, experienced lawyers not having the time to
train newly admitted lawyers, and that
60 percent to 75 percent of new lawyers
will work as solo practitioners, or with
small firms, serving 70 percent to 80 percent of the public.
The president zeroes in on the
problems that go to the very heart of the
world’s greatest profession, and if
ignored, endanger it. Terry Tempest
Williams’s statement that “the eyes of the
future are looking back at us and they
are praying for us to see beyond our own
time,” quoted in the President’s Message,
is very apt here. We have a developing
tsunami that will drastically damage the
profession for years to come if we fail to
take corrective action now.
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I raised many of the concerns of
President Harless and offered a number
of suggestions which I believe will ameliorate the crisis in the October 2012 edition of Virginia Lawyer. I offer some
additional thoughts in this writing that I
feel, if adopted, will help us begin to
come to address the challenges articulated by the president. The practice of
law has changed more in the last thirty
years than it had for hundreds of years.
Drastic action is required.
First, the Virginia State Bar and the
Virginia Bar Association should work
together to deal with the issues outlined
by President Harless. The VBA is best
suited to specifically identify and quantify the problems, both present and
future, and to determine the needs of the
profession. The VSB is responsible for
regulation of lawyers, under the auspices
of the Supreme Court, and to make
changes that may be required to meet
current and future needs to protect the
public and assure that all lawyers are well
trained.
The VSB Council should take up
this matter at its June meeting and form
a special Professionalism Task Force,
approved by the Supreme Court, to
identify the improvements needed to
practice law in the new millennium. This
task force would not be competitive with
or overlap the Education Section. The
task force would focus solely on professionalism and core curriculum and recommend specific remedies. It should be
headed by the chair of the Education
Committee and the president of the
Virginia Bar Association. Conclave leaders William R. Rakes and W. Taylor
Reveley III should be members of the
task force. Corporate counsel should be
represented. President Harless, whose
term as president expires, and incoming
president Sharon Nelson should also be
members. This task force will be directed
to look at how lawyers are trained in

totality. For example, are three years
needed? What should be the requirements for bar admission? Should
Virginia have specialty certifications?
The law schools will be partners,
but their role should be secondary. The
bar should identify the needs and propose solutions. The New York Times
reported on January 30 2013, that law
school applications have plunged 38 percent from 2010, and that the decline, “is
an indictment of the legal training itself
— a failure to keep up with the professional needs.” The law schools should
assure that their graduates are consumed
with all the skills, both professional and
personal, to enable them to immediately
step into practice. The one-day Virginia
State Bar professionalism course,
although an outstanding program,
would not be sufficient even if expanded
to a week. Only a major effort will adequately deal with the crisis identified by
president Harless.
Second, the way that young lawyers
make judgments needs to change. Just
as in the first week of law school students are told they must learn to think
like a lawyer, they should be told at the
same time that they must act like a
lawyer. This includes: be thoughtful and
civil; be trustworthy; have candor; treat
all others with respect; be of the highest
integrity. They should be made to
understand that their word should be
their bond, and they should realize that
their reputation is their most valuable
asset. The above qualities should be
emphasized throughout law school. Law
schools should emphasize professional
skills in every course. For example, honesty and candor should be emphasized
in trusts and estates and taxation
courses; respect and civility should be
taught in litigation, legal skills, and civil
procedure. These are a few samples of
how professionalism needs to be integrated into the law school curriculum.
www.vsb.org
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Exam grades could be enhanced or
reduced in all courses based on professional considerations. In addition, law
schools should offer at least one required
professionalism course.
These suggestions, if implemented,
will begin to deal with the development
of professionalism in law school.
However, as Harless notes accurately, law
schools cannot teach students how to
practice like a lawyer, manage their practice, and attain the foundational concepts of professionalism. Law school can
provide only an introduction and continuing emphasis on professionalism.
Professionalism itself will be taught by
members of the profession. Justice
Donald W. Lemons’s observation,
quoted by Harless, that “supervision and
mentoring are the primary sources of
such training,” is totally accurate. The
law schools must ensure that law students clearly understand that professionalism is required to practice law, and
impart to the students the standards that
constitute professionalism. But far more
fundamental action is essential. The
entire practice of law has changed
because of technological innovations,
but we are still following the same legal
training that was used in the nineteenth
century. We are preparing new attorneys
in analog whereas the legal world outside the law school bubble has long gone
digital. For example, discovery document
review once employed many lawyers;
this work is now largely done electronically by perhaps one attorney or JD who
is usually a temporary or contract
employee. These and other concerns are
where the bar and the Virginia Bar
Association can help and why the task
force is needed.
Third, all lawyers admitted to the
Virginia bar should have received supervision and mentoring from an approved
mentoring program. This requirement
would provide experience that would
comport with Justice Lemons’s observations, and it would also greatly enhance
the staffing of legal assistance programs
and enable them to provide a much
greater level of service. The third year
practice certificate program should also
be expanded to include the second
www.vsb.org

year. Thus, the practice certificate from
the Supreme Court would be available at
the end of the first year.
Fourth, a permanent Law Practice
Committee of the State Bar should be
establised. This committee would work
with lawyers, law firms, corporations,
and government to ensure that Virginia
lawyers remain the best trained and
most efficient in the nation. It would
have representatives of the Virginia Bar
Association and each of the law schools.
The law schools need to be involved in
this because most law professors have
never practiced law. It may be desirable
that the State Bar would need to hire a
coordinator for the Professionalism Task
Force. The bar association would work
closely with the State Bar, and would be
invaluable in setting up and running the
program. The Education Section would
still be needed.
These thoughts deal with professionalism and practice management skills,
which are major concerns. However, the
inadequate training in core competencies, expressed by President Harless, are
an even greater concern. To address this
problem, the first year law school curriculum should be expanded so that it
will include all fundamental subjects
including those which may now spill
over into the second year. It may be necessary to add at least one additional
required subject each semester. With all
basic required subjects complete, in the
second year, law students could declare a
major just as in college. They could then
in addition to law school do an internship under the tutelage of a specialist
and these students would graduate
clearly competent for entry level positions and possibly even have a job waiting for them. All law students would not
be required to specialize. Most students
may elect to graduate as generalists.
There would be specific programs for
the general practice majors. For those
selecting the general practice route, they
would be required to intern in the area
of general work. They would be required
to draft contracts, wills and other documents, legal memoranda and orders, and
to attend court. Those law students who

elect to practice solo or with small firms
would follow this path.
The curriculum of Washington and
Lee University School of Law should be
adopted for the third year for all students.
This is an all clinical program. It clearly
enhances the skills of developing lawyers
and moves in the direction of graduating
ready-to-practice entry level lawyers.
This curriculum addresses President
Harless’s concern that corporate clients
are refusing to compensate firms for the
training of young lawyers.
The University of Richmond program, run by Tara Casey, is an excellent
program that meets most of my concerns. However this program is voluntary and only a small number of
students participate. It should be
required.
Too many lawyers are not being
trained. As intimated in the New York
Times article, there is a significant mismatch between demand and supply, and
that we have an exploding demand for
both general practitioners and big corporate lawyers. The task force can deal
with this.
To repeat, as quoted by President
Harless, “the eyes of the future are looking back at us and they are praying for
us to see beyond our own time.”

Clarence M. Dunnaville Jr. of Richmond
has worked in civil rights matters
throughout his career, most recently was
a member of the Virginia State Bar
Diversity Task Force and head of the
foundation that preserves the boyhood
home of Oliver W. Hill Sr. in Roanoke.
He is the recipient of the 2009 Lewis F.
Powell Jr. Pro Bono Award from the
VSB Special Committee on Access to
Legal Services and was the first recipient
of the VSB Diversity Conference’s
Achievement Award, which was then
named in his honor.
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CLE Calendar
What’s New Seminars
Two-hour seminars with pending CLE
approval, May 1 through June 21 at several locations. Sponsored by the Virginia
Criminal Sentencing Commission.
Details at http://www.vcsc.virginia.gov
/training.html
In this seminar, learn about all the
changes to Virginia’s Sentencing
Guidelines and the impact on offenders
sentenced July 1, 2013, and after. The
focus of the seminar will be on the nonviolent risk assessment, common errors,
and new offenses added to the guidelines. This seminar is designed for those
familiar with Virginia’s sentencing guidelines. Register by completing the form
and submit to the commission. Space
may be limited. Purchase manual separately. $20 Fee waived for judges, commonwealth’s attorneys, P&P, public
defenders & staff.

Introduction to Guidelines Seminars
Six-hour seminars, approved for six CLE
credits, 9:30 a.m. – 5 p.m., July 9 at the
Fairfax County Government Center; July
11 at the Portsmouth Department of
Social Services; and July 16 at
Danville Community College. Sponsored
by the Virginia Criminal Sentencing
Commission. Details at http://www.vcsc
.virginia.gov/training.html
The introduction seminar is designed for
the attorney or criminal justice professional who is new to Virginia’s sentencing guidelines. The seminar will begin
with general background information
and progress to detailed information on
scoring each of the guideline factors to
include changes beginning July 1, 2013.
Register by completing the form and
submit to the commission. Space may be
limited. Purchase manual separately.
$125 fee waived for judges, commonwealth’s attorneys, P&P, public defenders
and staff.

Virginia Lawyer publishes at no charge notices
of continuing legal education programs
sponsored by nonprofit bar associations and
government agencies. The next issue will cover
July 17, 2013, through October 15, 2013.
Send information by June 4 to hickey@vsb.org.
For other CLE opportunities, see Virginia CLE
calendar and “Current Virginia Approved
Courses” at http://www.vsb.org/site
/members/mcle-courses/ or the websites of
commercial providers.

Lawyers Helping Lawyers
Confidential help for substance abuse
problems and mental health issues.
For more information, call our
toll free number:

(877) LHL-INVA
or visit http://www.valhl.org.

VSB.org:
A Member Benefit
VSB.org — the Virginia State Bar’s website — helps you with your membership obligations and your practice.
There you’ll find the Member Login, where you can:
• download your dues statement and pay your dues,
• certify Mandatory Continuing Legal Education,
• conduct research on Fastcase, and
• update your contact information with the bar.
At VSB.org, you also can link to:
• Latest News on VSB regulation, programs, and practice information;
• the Professional Guidelines that contain the Rules of Professional Conduct;
• Rule Changes, proposed and approved;
• the Ethics Hotline;
• Meetings and Events; and
• Search Resources for locating Virginia attorneys and checking their status with the state bar.
VSB.org will keep you current and connected.
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CLE Calendar
April 16
Forty-Third Annual Criminal Law
Seminar 2013
Video — Abingdon, Fredericksburg,
Harrisonburg, Richmond, Roanoke,
Tysons Corner, Virginia Beach
8:15 AM–4 PM (RICHMOND VIDEO BEGINS
AT 9 AM)
April 16
Forty-Third Annual Criminal Law
Seminar 2013
Video — Charlottesville
8:15 AM–4 PM
April 18
Ethics Update for Virginia Lawyers
2013
Live —
Charlottesville/Webcast/Telephone
NOON–2 PM
April 23
The “Means Test” Form Under Chapter
7 and Chapter 13, and Other Nuts and
Bolts of Consumer Bankruptcy Law
Video — Abingdon, Alexandria,
Charlottesville, Richmond, Roanoke,
Virginia Beach
9 AM–4:30 PM
April 23
Pro Bono Service: Meeting Our Civic
Duty of Equality Under the Law
Live — Charlottesville/Webcast
NOON–2 PM
April 24
The “Means Test” Form Under Chapter
7 and Chapter 13, and Other Nuts and
Bolts of Consumer Bankruptcy Law
Video — Harrisonburg, Tysons Corner
9 AM–4:30 PM
April 24
A Lawyer’s Ethical Obligations
Regarding Client Files
Webcast/Telephone
10–11:30 AM
April 25
29th Annual Advanced Family Law:
Understanding, Handling, and
Protecting Your Client’s Assets
Live — Richmond
8:55 AM–4:45 PM
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April 26–28
The Douglas W. Conner 34th Annual
Advanced Estate Planning and
Administration Seminar
Live — Williamsburg
FRIDAY: 12:55–5:35 PM; SATURDAY: 8:30
AM–1 PM; SUNDAY: 8:30 AM–12:35 PM
May 1
Ethics Update for Virginia Lawyers
2013
Webcast/Telephone
NOON–2 PM

National Legal Research Group

CHARLOTTESVILLE, VIRGINIA

May 2
The Dirty Dozen: 12 Hot Topics in
Chapter 13 Bankruptcy Practice
Live —
Charlottesville/Webcast/Telephone
NOON–3:15 PM
May 7
31st Annual Real Estate Practice
Live — Fairfax
9 AM–4:10 PM
May 7
Trial Advocacy Highlights: Theory of
Advocacy, Openings and Closings,
Direct and Cross, and Experts
Video — Abingdon, Alexandria,
Charlottesville, Danville, Norfolk,
Richmond, Roanoke
9 AM–4 PM

Got an Ethics
Question?

May 8
31st Annual Real Estate Practice
Live — Roanoke
9 AM–4:10 PM
May 8
Trial Advocacy Highlights: Theory of
Advocacy, Openings and Closings,
Direct and Cross, and Experts
Video — Tysons Corner
9 AM–4 PM
May 9
22nd Annual Employment Law Update
Live — Richmond
8 AM–4:30 PM
May 9
Estate Planning Bootcamp
Video — Hampton, Winchester
9 AM–4:05 PM

The VSB Ethics Hotline is a
confidential consultation service for members of the
Virginia State Bar. Nonlawyers may submit only
unauthorized practice of law
questions. Questions can be
submitted to the hotline by
calling (804) 775-0564 or by
clicking on the blue “E-mail
Your Ethics Question”
box on the Ethics Questions
and Opinions web page at
http://www.vsb.org/site
/regulation/ethics/.
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May 10
The Dirty Dozen: 12 Hot Topics in
Chapter 13 Bankruptcy Practice
Webcast/Telephone
1–4:15 PM
May 14
31st Annual Real Estate Practice
Live — Williamsburg
9 AM–4:10 PM
May 14
The Articulate Advocate®: Presentation
Skills for Litigators
Live — Fairfax
9 AM–4:30 PM
May 14
Estate Planning Bootcamp
Video — Abingdon, Warrenton
9 AM–4:05 PM
May 15
The Articulate Advocate®: Presentation
Skills for Litigators
Live — Richmond
9 AM–4:30 PM
May 15
Estate Planning Bootcamp
Video — Alexandria, Charlottesville,
Norfolk, Richmond, Roanoke
9 AM–4:05 PM
May 16
22nd Annual Employment Law Update
Live — Fairfax
8 AM–4:30 PM
May 16
Estate Planning Bootcamp
Video — Fredericksburg, Harrisonburg,
Tysons Corner
9 AM–4:05 PM
May 16
Ethical Issues in Patent and Trademark
Practice: A Practitioner’s Guide to the
USPTO’s Proposed New Ethics Rules
and Responding to OED Disciplinary
Investigations
Webcast/Telephone
NOON–2 PM
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May 21
29th Annual Advanced Family Law:
Understanding, Handling, and
Protecting Your Client’s Assets
Video — Dulles, Harrisonburg
8:55 AM–4:45 PM
May 22
29th Annual Advanced Family Law:
Understanding, Handling, and
Protecting Your Client’s Assets
Video — Abingdon, Alexandria,
Charlottesville, Fredericksburg,
Richmond, Roanoke, Tysons Corner,
Virginia Beach
8:55 AM–4:45 PM
May 23
Construction Law Basics: Key Contract,
Insurance, and Mechanic’s Lien Issues
to Consider for Any Project
Live — Charlottesville/Webcast/
Telephone
NOON–2 PM
June 4
Social Media Law 2013: Keeping Up
with the Evolving Law of Emerging
Media
Live — Fairfax/Telephone
9 AM–12:45 PM
June 5
31st Annual Real Estate Practice
Video — Alexandria, Winchester
9 AM–4:10 PM
June 5
Construction Law Basics: Key Contract,
Insurance, and Mechanic’s Lien Issues
to Consider for Any Project
Live — Charlottesville/Webcast/
Telephone
10 AM–NOON
June 6
31st Annual Real Estate Practice
Video — Warrenton
9 AM–4:10 PM

June 11
Representation of Incapacitated
Persons as a Guardian ad Litem — 2012
Qualifying Course
Video — Abingdon, Alexandria,
Charlottesville, Richmond, Roanoke,
Virginia Beach
9 AM–4:05 PM
June 12
31st Annual Real Estate Practice
Video — Abingdon, Charlottesville,
Danville, Dulles, Hampton, Richmond,
Roanoke
9 AM–4:10 PM
June 12
Representation of Incapacitated
Persons as a Guardian ad Litem — 2012
Qualifying Course
Video — Tysons Corner
9 AM–4:05 PM
June 12
The Top 10 Mistakes Non-Elder Law
Attorneys Make
Telephone
NOON–2 PM
June 13
39th Annual Recent Developments in
the Law 2013
Live — Virginia Beach
8:45 AM–4:35 PM
June 13
31st Annual Real Estate Practice
Video — Fredericksburg, Harrisonburg,
Leesburg, Lynchburg, Norfolk, Tysons
Corner
9 AM–4:10 PM
June 18
12th Annual Advanced Seminar for
Guardians ad Litem for Children —
2012
Video — Abingdon, Alexandria,
Charlottesville, Richmond, Roanoke,
Virginia Beach
9 AM–4:30 PM

June 6–7
65th Virginia Conference on Federal
Taxation
Live — Charlottesville
THURSDAY: 8:50 AM–5:15 PM; FRIDAY:
8:45 AM–4:30 PM

www.vsb.org

CLE Calendar
June 19
22nd Annual Employment Law Update
Video — Abingdon, Alexandria,
Charlottesville, Richmond, Roanoke,
Virginia Beach
8 AM–4:30 PM (RICHMOND VIDEO BEGINS
AT 9 AM)
June 19
12th Annual Advanced Seminar for
Guardians ad Litem for Children —
2012
Video — Tysons Corner
9 AM–4:30 PM
June 20
22nd Annual Employment Law Update
Video — Tysons Corner
8 AM–4:30 PM

June 25
Representation of Children as a
Guardian ad Litem 2011
Video — Abingdon, Alexandria,
Charlottesville, Richmond, Roanoke,
Virginia Beach
8:30 AM–5:15 PM (RICHMOND VIDEO
BEGINS AT 9 AM)
June 26
Representation of Children as a
Guardian ad Litem 2011
Video — Tysons Corner
8:30 AM–5:15 PM

July 16
Social Media Law 2013: Keeping Up
with the Evolving Law of Emerging
Media
Video — Alexandria, Charlottesville,
Norfolk, Richmond, Roanoke
9 AM–12:45 PM
July 17
Social Media Law 2013: Keeping Up
with the Evolving Law of Emerging
Media
Video — Tysons Corner
9 AM–12:45 PM

June 27
The Top 10 Mistakes Non-Elder Law
Attorneys Make
Telephone
NOON–2 PM

F O R T Y - T H I R D

A N N U A L

2013

Criminal Law Seminar
Recent Developments in Criminal Law and Procedure
•
Effective Sentencing Presentations
•
iPad for Trial
•
Ethical Issues in the Practice of Criminal Law
•
21st Century Jury Issues
•
The Client Did Not Go to Jail: Did He Win? Minimizing the Consequences of Conviction
www.vsb.org/site/sections/criminal
Video Replays April 16 & 17
Approved 6 MCLE Credits (including 1 ethics credit)
V I R G I N I A S TAT E B A R A N D V I R G I N I A C L E ®

www.vsb.org
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Professional Notices
Thomas R. Bagby, of Roanoke, has been
installed as president of the Virginia Bar
Association. His term runs until the
association’s next annual meeting in
January 2014.
Stefan M. Calos is the new president of
the Hopewell-Prince George Chamber of
Commerce. He is a partner with the
Richmond-based law firm of Sands
Anderson PC, and practices law from his
office on Main Street in Hopewell.
Julie M. Cillo, partner at Hall and Hall
PLC, has been accepted as a fellow in the
American Academy of Matrimonial
Lawyers. She focuses her practice on
family law, including but not limited to
equitable distribution, custody, support,
property settlement agreements, QDROS,
and other domestic relations issues.
Anne W. Coventry, partner in Pasternak
& Fidis, has been elected as a fellow of
the American College of Trust and Estate
Counsel.
Virginia B. Flynn of Troutman Sanders
LLP in Richmond and Andrew B.
Stockment of Lenhart Obenshain PC in
Charlottesville have received the Virginia
Bar Association Emerson G. Spies Award
for enthusiasm, loyalty, and dedication
in work for the association.
Anthony P. Giorno of Roanoke and
Terrence L. Graves of Richmond have
been inducted as fellows of the
American College of Trial Lawyers.
Erica L. Giovanni has joined Owen &
Owens as an associate where she will
focus her practice on family law.
Colleen M. Haddow has become a
shareholder in the Fairfax firm Colten
Cummins Watson & Vincent PC. She
joined the firm in 2006. She has extensive family law experience and practices
family law exclusively.
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Lynn E. Hawkins has joined Bean,
Kinney & Korman PC as an associate.
She has practiced family law exclusively
since 2010 and is admitted to practice in
Virginia, Maryland, and the District of
Columbia.
John S. Kern II, partner at Oliff &
Berridge PLC, and associate Andy N.
Kim have joined Oblon Spivak LLC.
Douglas K.W. Landau, of Abrams
Landau Ltd., was the moderator of the
“Litigation at Sunrise” program at the
American Association for Justice Winter
Convention in Miami, Fla. Landau is a
thirty-year member of AAJ and a member of the Florida Bar as well as the
Virginia, New Jersey, Connecticut, and
Washington, D.C. bars.
Heather H. Lockerman of Troutman
Sanders LLP in Richmond has received
the Sandra P. Thompson Award from the
Virginia Bar Association for exceptional
long-term service.
John McIntosh has joined Hudgins Law
Firm in Old Town Alexandria as a partner.
Jeremy R. Moss and Sarah E. Tozer, two
real estate attorneys with MercerTrigiani
law firm, were recently recognized by the
Washington Metropolitan Chapter of
Community Associations Institute for
their outstanding volunteer contributions and leadership skills.
Lawrence L. Muir Jr. has opened
Lawrence L. Muir PLC in Richmond.
The firm will focus on cyber law and
corporate law. Muir was formerly an
assistant attorney general in the
Computer Crime Section of the Office of
the Attorney General of Virginia and was
an adjunct professor of law in cyber
crimes at the law schools of both
Washington & Lee University and the
College of William & Mary.

G. Michael Pace Jr., a partner at Gentry
Locke Rakes & Moore LLP in Roanoke,
accepted the Virginia Bar Association’s
Gerald L. Baliles Distinguished Service
Award from former Governor Baliles at
the VBA’s annual meeting. The award is
given in recognition and appreciation of
exceptional service and contributions to
the bar and public at large.
Scott M. Perry and Mikhael D. Charnoff
have formed the litigation boutique
Perry Charnoff PLLC in Arlington,
where they will continue to practice
medical malpractice and catastrophic
injury cases, a wide range of commercial
litigation, and professional liability
defense.
Amy Nicolle Rodgers, senior counsel with
Shell Oil Company, has joined the board
of directors for the Tahirih Justice
Center. Tahirih provides pro bono legal
and medical services to immigrant
women and children seeking justice in the
United States from gender-based violence.
Jennifer E. S. Rosen has joined Barbara
S. Picard and George W. Rowe to form
the law firm of Picard Rowe & Rosen
PC. Rosen and Picard, litigation attorneys,
focus on family law as well as collaborative practice. Rowe is a transactional
lawyer with a focus on real estate and
business transactions.
Alecia M. Schmuhl has joined Bean,
Kinney & Korman PC as an associate.
Schmuhl focuses her practice primarily
in intellectual property and business
transactions and is admitted to practice
in Virginia, the District of Columbia and
Illinois.
Ryan W. Smith, Alexander B. Englehart,
Steven B. Chang, and Marc A. Robinson
have been elevated to senior patent associates and James R. Love has been elevated
to senior patent attorney at Oblon, Spivak,
McClelland, Maier & Neustadt LLP.
www.vsb.org

Professional Notices
Michael D. Steger has formed Steger
Krane LLP in New York City. He spent
the past eight years as a solo practitioner
and he continues to focus on intellectual
property, corporate, entertainment, and
business litigation matters.
Jacob P. “Jay” Stroman IV has been
selected to be chief of staff at the
Supreme Court of Virginia where he will
head the office that reviews all the petitions for appeal from those hoping to get

a hearing before the high court. Stroman
is county attorney for Spotsylvania
County, and he also has served in that
role for Isle of Wight and Gloucester
Counties.
Anthony F. Troy, former Virginia attorney general, has joined Eckert Seamans
Cherin & Mellott LLC as a member in
the Richmond office. He comes to Eckert
Seamans from Troutman Sanders LLP.

The Virginia State Bar publishes pamphlets, handbooks, and a video on lawrelated issues for Virginia’s lawyers and Virginia’s citizens. All publications
and an order form can be found on the VSB website at http://www.vsb.org.
Marriage in Virginia

The Bankruptcy Process
(English and Spanish)
Checklist for Opening Your First
Law Office

Planning Ahead: Protecting Your Client’s
Interests in the Event of Your Disability
or Death
Selecting and Working with a Lawyer

Children & Divorce
(English and Spanish)

Spare the Child video and pamphlet

Divorce in Virginia
Fee Dispute Resolution Program
Financial Issues in Divorce
Health Care Decision Making: What
You Need to Know

Virginia Lawyer Referral Service
Brochure and Membership Application
2013 Edition of Senior
Citizens Handbook
Wills in Virginia

Virginia State Bar
Harry L. Carrico Professionalism Course
See dates and registration information at
http://www.vsb.org.

“Not in Good
Standing” Search
Available at VSB.org
The Virginia State Bar offers the
ability to search active Virginia
lawyers’ names to see if they are
not eligible to practice because
their licenses are suspended or
revoked using the online
Attorney Records Search at
http://www.vsb.org/attorney/
attSearch.asp.
The “Attorneys Not in Good
Standing” search function was
designed in conjunction with
the VSB’s permanent bar cards.
Lawyers are put on not-ingood-standing (NGS) status for
administrative reasons — such as
not paying dues or fulfilling
continuing legal education
requirements — and when their
licenses are suspended or
revoked for violating professional rules.
The NGS search can be
used by the public with other
attorney records searches —
“Disciplined Attorneys” and
“Attorneys without Malpractice
Insurance” — to check on the
status and disciplinary history of
a lawyer.

Professional Notices
Email your news to hickey@vsb.org
for publication in Virginia Lawyer.
All professional notices are free to
VSB members and may be edited for
length and clarity.

For confidential toll-free consultation
available to all Virginia attorneys on questions related to legal malpractice
avoidance, claims repair, professional liability insurance issues, and law office
management, call McLean lawyer, John J. Brandt, who acts under the auspices of
the Virginia State Bar at

1-800-215-7854.

www.vsb.org

VSB Staff Directory
Frequently requested bar contact
information is available online at
www.vsb.org/site/about/bar-staff.
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Classified Ads
CONSULTANTS &
EXAMINERS
DENTAL MALPRACTICE:

Experienced attorney available
as consultant on dental malpractice cases. Over 20 years of experience. Contact Felice Berkowitz
(703) 855-6086;
FBdentalaw@hotmail.com.
ECONOMIST: Lost income for

personal injury, wrongful death,
employment and discrimination
cases. Valuation of small businesses, pensions and securities
for divorce and contract disputes. University professor with
extensive experience. Dr. Richard
B. Edelman, 8515 Whittier
Boulevard, Bethesda, MD 20817.
Telephone (301) 469-9575 or
(800) 257-8626. Refs and Vita on
request. VISA/MC. Please visit at
www.economic-analysis.com.
MED-MAL EXPERTS, INC. We
have thousands of practicing,
board certified physician expert
witnesses in all specialties. Flat
rate referrals. Your satisfaction
GUARANTEED. Case reviews
too, low flat rate.
www.medmalExperts.com
(888) 521-3601
QDROs: Reduce your malpractice

liability by referring your client
to a Virginia attorney.
Call Raymond S. Dietrich,
Esquire at (202) 540-9107 or
visit www.galleonnetwork.com.

SEEKING INFORMATION
I am seeking information on the
possible will of William Wood
Nelson, Esq. who lived in
Alexandria, Virginia and died in
Alexandria in September 2012.
If you have any relevant information, please contact Suzanne
Doggett at (703) 299-1782 or
sdoggett@doggettlaw.com.

OPPORTUNITY
Purchase, merge or buy-in to
established Northern Virginia
Registered Agent practice. Great

66

long-term secure income base.
Must have physical address 9-5
for Service of Process. Contact
VaRegisteredAgent@yahoo.com,
include phone number.
Confidential.

POSTITIONS AVAILABLE
The Judicial Inquiry and Review
Commission of Virginia seeks

applicants for the position of
Commission Counsel. The successful applicant will begin work
for the Commission on
September 3, 2013, and work
with present Commission
Counsel until January 1, 2014,
when the latter will retire. The
Commission is an independent
judicial branch agency composed of seven members elected
by the General Assembly.
Counsel serves at the pleasure of
the Commission and must be a
member in good standing with
the Virginia State Bar, with at
least 10 years’ experience.
Significant trial and appellate
experience is preferred. Salary
range is $142,329 to $158,134.
Standard state employee benefits
are provided.
Counsel’s duties are as follows: supervise Commission
staff and day-to-day office functions; screen, investigate and
evaluate complaints against
Virginia judges alleging ethics
violations; prepare monthly
agendas for Commission meetings and advise Commission
members regarding merits of
such complaints; represent the
Commission’s position at
Commission hearings, in the
Virginia Supreme Court and
before the legislature; provide
ethics advice to Virginia judges
upon request; make presentations at judicial conferences
regarding ethics issues. Counsel
must have the skills needed to
deal with the public and the
three branches of state government. The Commission’s office
is in Richmond and Counsel
must reside in the Richmond
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area and be willing to travel
within Virginia as necessary.
Interested attorneys should send
a one-page cover letter and a
resume (not to exceed three
pages) to:
Donald R. Curry, Counsel
Judicial Inquiry and Review
Commission
P.O. Box 367
Richmond, VA 23218
Applications must be
received no later than April 15,
2013.
EOE

SERVICES
LIFE SETTLEMENTS: Sell life

insurance policies that are no
longer needed: $250,000+ face
amount, insured age 65 or older,
policy in force for at least 2
years. Contact Steve Watson at
VSPI, swatson@vspi.com or
(804) 740-3900. www.vspi.com.

RENTALS
ENJOIX ST. CROIX—15%
LAWYERS DISCOUNT!! U.S.

Virgin Islands. Completely
Renovated Fully Air
Conditioned Villa! Our agent
will greet you at the airport and
take you to our spectacular villa,
“The Islander,” with breathtaking Caribbean views, located in
most desirable and prestigious
east island location. Our unique
architecturally designed home
now includes four MBR suites –
the most recent also has a
kitchen, office area, TV viewing
area and patio. Villa has private
pool, all amenities. Walk to gorgeous sandy beach, snorkeling
and two restaurants. Tennis, golf,
sport fishing and scuba dive five
minutes away. Our on island
agent will provide everything to
make your vacation perfect.
Owner gives lawyers 15% discount! Call Terese Colling,
(202) 347-8000 or email me at
colling@collingcwifthynes.com
Check out the website for the
villa at stcroixvacations.com.

Advertisements and Classified Ads
Published five times a year, Virginia Lawyer is distributed to all
members of the Virginia State Bar, judges, law libraries, other state
bar associations, the media, and general subscribers.
More information and complete media kits are available online at
http://www.vsb.org/site/publications/valawyer, or you can contact
Nancy Brizendine at (804) 775-0594 or brizendine@vsb.org.
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VIRGINIA STATE BAR

75th Annual Meeting
The following pages contain a preliminary schedule of events for the Virginia State Bar
75th Annual Meeting June 13–16, 2013, in Virginia Beach.
Annual Meeting brochures were mailed in early April. Complete Annual Meeting information, including online registration, forms, and hotel information and links, is available on the
Virginia State Bar website at http://www.vsb.org. If you have not received a brochure
and/or need more specific information, please contact the Virginia State Bar, Bar Services
Department at (804) 775-9400 or annualmeeting@vsb.org. All information on the following pages is tentative and subject to change. Please refer to VSB.org for updates.

Schedule of Events
WEDNESDAY, JUNE 12
Noon
6:30 p.m.

FRIDAY, JUNE 14
Executive Committee Meeting
Council Reception & Dinner
Sponsor: Cavalier Hotels

THURSDAY, JUNE 13
8:00 a.m.

VSB Registration

8:30 a.m.

Council Meeting

9 a.m.–5 p.m.

9:00 a.m.
9:30 a.m.–5:00 p.m.

Virginia Legal Aid Project Directors

11 a.m.–12:30 p.m.

VSB Section CLE Workshops and
Business Meetings
• Corporate Counsel Section
• Criminal Law Section
• Family Law Section
• Health Law/Litigation Sections
• International Practice Section
• Real Property/Local Government
Law Sections
• Trusts & Estates Section

39th Recent Developments Seminar
Fore Diversity Golf Tournament
Fundraiser for the VSB Diversity
Conference at Virginia Beach National

4 p.m.–6 p.m.

Lawyers Expo Opening & Reception
Sponsors: Pearl Insurance and
Cavalier Hotels

5:30 p.m.

Bill W. Meeting

6:30 p.m.

Reception on the Hill
Sponsor: VSB Members’
Insurance Center

FRIDAY, JUNE 14
7:00 a.m.

Yoga by the Sea

7:30 a.m.

Run in the Sun — 5K Run
Sponsor: Virginia Lawyers Weekly

7:30 a.m.

Conference of Local Bar Associations
Annual Meeting & Breakfast

7:45 a.m.

Registration

8:30 a.m.
8:30 a.m.–10:30 a.m.

8:45 a.m.–10:45 a.m.

VADA Board of Directors Meeting
VSB Section CLE Workshops and
Business Meetings
Intellectual Property Section
Showcase CLE
Cocktail Party Advice: Basic Answers
to Legal Questions from Friends,
Neighbors, Clients, and Partners
Sponsor: Senior Lawyers Conference

Lawyers Expo

11:00 a.m.

(separate registration with Virginia CLE)

11:45 a.m.

Lawyers Helping Lawyers
Board of Directors Meeting

11 a.m.–3 p.m.

Virginia Law Foundation
Meetings and Lunch

12:15 p.m.

Beach Break Reception
Sponsor: The McCammon Group

12:30 p.m.

YLC Membership & YLC Fellows
Luncheon Meeting

12:30 p.m.

Virginia Legal Aid Award Luncheon
(ticketed event)
Sponsor: ALPS

1:00 p.m.

Military Law Section
Business Meeting and Luncheon

1:00 p.m.

American Academy of Matrimonial
Lawyers Luncheon Meeting

2 p.m.–3:30 p.m.

VSB Section CLE Workshops
and Business Meetings
• Administrative/Environmental Law
Sections
• Bankruptcy Law/General Practice/
VA Creditors Bar
• Construction Law/Local Government
Law Sections
• VSB Technology and the Practice of
Law Committee
• Virginia Joint ADR Committee/
Family Law
• Lawyers Helping Lawyers

JUNE 13–16, 2013 • VIRGINIA BEACH, VIRGINIA
www.vsb.org
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75th Annual Meeting
Schedule of Events
FRIDAY, JUNE 14

SATURDAY, JUNE 15
12:00 p.m.

Expo Reception/Raffle Drawing
Cash Bar Reception

2:00 p.m.

Diversity Conference
Annual Meeting

2:00 p.m.

Virginia Women Attorneys Association
Annual Meeting

1:00 p.m.

Tennis Tournament
Sponsor: MichieHamlett

2:30 p.m.

Diversity Conference and VWAA
Joint Forum

1:00 p.m.

David T. Stitt Memorial
Volleyball Tournament
Sponsors: Young Lawyers
Conference; Bischoff Martingayle PC;
First American Title Ins. Co.

3 p.m.–4 p.m.

Bingo in the Expo Hall
Sponsor: Glover and Dahnk

4:15 p.m.

Reception
Sponsors: VWAA and Diversity
Conference

5:30 p.m.

YLC Pool-Side Reception
Sponsor: Young Lawyers Conference

5:30 p.m.

Bill W. Meeting

6:00 p.m.

President’s Reception

6:00 p.m.

Children’s Dinner (ticketed event)

7:00 p.m.

Banquet & Installation of President
(ticketed event)
Sponsor: Cavalier Hotels

9:00 p.m.

Tunes Under the Stars Dance
Hot Sauce Party Band

SATURDAY, JUNE 15

Special Events
2013 Boardwalk Art Show & Festival
This year our meeting coincides with the 58th Annual Boardwalk
Art Show! For more information, visit http://www.virginiamoca
.org/outdoor-art-shows/boardwalk-art-show. Virginia Beach
offers so much to explore that it’s hard to fit it all into one visit.
Go to www.vbfun.com to discover all the things to do in the area!

7:00 a.m.

Yoga by the Sea

Athletic Events

7:45 a.m.

Registration

3rd Annual Fore Diversity Golf Tournament to support the

8:00 a.m.

Law School Alumni Breakfasts
(ticketed event)

Diversity Conference — Thursday, June 13, Virginia Beach
National. To participate contact Ed Weiner at (703) 273-9500;
EWEINER@WSATTORNEYS.net

8:30 a.m.

Lawyers Expo

9:00 a.m.

General Session and Awards
Continental Breakfast Buffet

9:30 a.m.

Inaugural Chappell-Morris Award
Presentation
Sponsor: Virginia Fellows, American
College of Trial Lawyers

9:30 a.m.–10:45 a.m.

Debate — Candidates for Attorney
General of Virginia
Sponsor: Young Lawyers Conference

32nd Annual Run in the Sun — Friday, June 14, 7:30 a.m. on
the Virginia Beach Boardwalk — Sponsors: Virginia Lawyers
Weekly and Young Lawyers Conference
11th Annual Tennis Tournament — Saturday, June 15, 1:00
p.m. at the Original Cavalier — Sponsor: MichieHamlett

29th Annual David T. Stitt Memorial Volleyball Tournament
Saturday, June 15, 1:00 p.m. on the Beachfront, Cavalier
Oceanfront Hotel — Sponsors: Young Lawyers Conference;
Bischoff Martingayle PC; First American Title Ins. Co.

Don’t Miss It!
10:00 a.m.

2013–2014 VWAA Board Meeting

Early Morning Yoga by the Sea

10:00 a.m.

16th Annual Sand Castle Contest
Sponsor: Sensei Enterprises, Inc.

Friday and Saturday mornings

11:00 a.m.

Brunch for 50-Year Award Recipients
Sponsor: Senior Lawyers Conference

Visit the Virginia State Bar website for more details and
registration at http://www.vsb.org

Maximum Available MCLE CREDIT for Friday 5.0 Hours • Maximum Available ETHICS CREDIT 3 Hours (pending)
According to their bylaws, sections are also required to conduct annual business meetings which will be scheduled either immediately
preceding or following the corresponding section workshop. The annual business meetings are open to all members of the section.

VIRGINIA STATE BAR • 75TH ANNUAL MEETING
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75th Annual Meeting
26th Annual Lawyers Expo
The General Practice Section will sponsor the Lawyers Expo
Thursday – Saturday. The Expo will feature vendors offering the
latest in law office technology as well as a variety of specialty
exhibitors. Daily refreshments will be provided for attendees, in
addition to several sponsored events and raffles during the course
of the meeting. The Expo will be open during the following hours:
• Thursday, June 13

4:00 p.m.– 6:00 p.m.

• Friday, June 14

9:30 a.m.–5:00 p.m.

• Saturday, June 15

8:30 a.m.–11:30 a.m.

Grand Prize Raffle
ONE PACKAGE TRIP*

VIRGINIA STATE BAR

40th Midyear
Legal Seminar
Paris, France
November 5–12, 2013
(*Based on Double occupancy;
does not include cost of spouse or guest)

An Opening Wine & Cheese Reception will be sponsored by Pearl
& Associates and the Cavalier Hotels in the Expo Hall on Thursday
afternoon, June 13.

DRAWING:
Saturday, June 15 • 12:15 p.m. • Cavalier Beach Club

On Friday afternoon, June 14, the Cavalier Hotels will sponsor a
Wine & Cheese Reception in the Expo Hall from 4:00 to 5:00 p.m.
Be sure to register on site for the raffle drawing for an LCD TV,
which will be awarded during this reception.

You must be present at the Raffle drawing to win the trip.
Winning package is non-transferable, non-refundable and
may not be used for a future seminar.

Preregistered Exhibitors
• Access to Justice

• LexisNexis

• SoftPro

• ALPS

• Minnesota Lawyers Mutual
Insurance Company

• Thomson Reuters (ONESOURCE Trust
& Estate Administration)

• Net Security

• Verus Publishing

• Ocean Pottery

• Virginia Law Foundation

• Onkoba Legal Nurse Consulting, LLC

• Virginia Lawyers Weekly

• Created by Twigglettsmom

• Pearl Insurance

• Virginia State Bar

• Fountain Bookstore, Inc.

• Planet Depos, LLC

• Heartfull Designs

• Virginia State Bar Members'
Insurance Center

• Rivah Breeze Gifts

• Lawyers Helping Lawyers

• Sensei Enterprises, Inc.

• Aon Attorneys' Advantage
• Bradford Health Services
• Cloud 9 Real Time

• WFG National Title Insurance
Company

Annual Meeting Sponsors
ALPS
Aon Attorneys Advantage
Bischoff Martingayle PC

First American Title Ins. Co.
(Richmond National
Commercial Services)
Glover and Dahnk
The McCammon Group

Cavalier Hotels
Christian & Barton LLP
Diversity Conference

Michie Hamlett
Onkoba Legal Nurse
Consulting, LLC

Pearl Insurance

Virginia Lawyers Weekly

Senior Lawyers Conference

Virginia State Bar
Members’ Insurance Center

Sensei Enterprises, Inc.
Stewart Title Guaranty
Company

Virginia Women Attorneys
Association
Young Lawyers Conference

Tour Plan International, Inc.

We gratefully acknowledge these sponsors of the 2013 Annual Meeting for their contributions
in hosting a variety of activities and special events for our members and their guests.
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SHOWCASE CLE PROGRAM
Cocktail Party Advice:
How to Answer Basic Legal Questions
From Friends, Neighbors, Clients,
and Partners
Sponsored by the Senior Lawyers Conference
Friday, June 14 • 8:45 a.m. – 10:45 a.m.
2.0 MCLE Credits
Probably every lawyer has been asked a question about basic law by friends,
neighbors, good clients or even members of his law firm that he is unable to
answer. Years ago when most lawyers were general practitioners, these
questions were easier to answer because the lawyer had prior experience in
that area. In today’s time of highly specialized lawyers, particularly in large
firms, most lawyers do not know the answers to most of the questions that
the general public thinks they should know.

SPECIAL PROGRAM
2013 Virginia Attorney General Debate
Saturday, June 15 • 9:45 a.m.
The Young Lawyers Conference invites you to a very special event that only happens once every four years! This
November, the Commonwealth will elect its new Attorney General. Come learn about the Republican and Democratic
candidates, fresh from their primary election wins, and the big election issues in this lively political debate.
One of the most veteran broadcasters in Hampton Roads, Cathy Lewis will moderate the debate. Ms. Lewis is the
founding host of WHRV-FM’s public affairs radio call-in program, Hearsay with Cathy Lewis. A popular keynote speaker
and facilitator, Ms. Lewis also serves as Executive Director the CIVIC Leadership Institute which brings together leaders
from the public and private sectors in service to Hampton Roads.

SPECIAL FORUM
Diversity and the Rule of Law:
Complementary or Contradictory?
Cosponsored by the VSB Diversity Conference and the Virginia Women Attorneys Association
Friday, June 14 • 2:30 p.m.
Jonathan Alger, an attorney and the new President of James Madison University, played a leadership role in two
landmark Supreme Court cases on diversity and admissions. As Assistant General Counsel at the University of Michigan
he coordinated one of the largest amicus brief coalitions in Supreme Court history. He is undoubtedly one of the
country’s leading authorities on the interplay between the rule of law and programs intended to promote diversity. In
this ninety-minute forum, moderated by U.S. Fourth Circuit Court of Appeals Judge Barbara M. Keenan, President Alger
and other prominent panelists will explore this controversial and, for some, undefined subject. Attendees will be
encouraged to join in with what we expect to be a spirited and informative discussion. Reception to follow at 4:15 p.m.
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We want to say

thanks …

The Virginia Law Foundation wishes to thank the following benefactors for
their generous financial support during 2012.
Partner ($1,000 - $2,499)
Manuel A. Capsalis
Karen A. Gould
David A. Penrod
Jay M. Weinberg

Associate ($250-$999)
Alan D. Albert
Michael Armstrong
Peter Arnston
C. Breckenridge Arrington, Jr.
Governor Gerald L. Baliles
Jayne Barnard
Stanley G. Barr, Jr.
Dennis Belcher
Hon. Thomas F. Betz, Jr.
Irving Blank
David P. Bobzien
Andrea Bridgeman
Thomas C. Brown, Jr.
Peter C. Burnett
Robert Burrus, Jr.
Jack W. Burtch, Jr.
Stephen D. Busch
Edward L. Chambers, Jr.
James P. Cox, III
Timothy A. Coyle
Roy V. Creasy
Richard Cullen
Chip & Mary Ann Delano
Barnes & Diehl, PC
John D. Epps
John R. Fletcher
Paul E. Fletcher
Tracy A. Giles
Robert C. Goodman
George H. Hettrick
Leila Baum Hopper
Jon D. Huddleston
Michael HuYoung
John A. C. Keith
Neil Kessler
Ray W. King
David C. Landin
John E. Lichtenstein
Angelica D. Light

Christopher M. Malone
William T. Mason, Jr.
Vincent J. Mastracco, Jr.
John McGavin
Charles V. McPhillips
James V. Meath
C. Kailani Memmer
David S. Mercer
H. Victor Millner, Jr.
Robert T. Mitchell, Jr.
James Morris, III
Kenneth B. Murov
William G. Murray
Margaret A. Nelson
Hon. Terrence R. Ney
John M. Oakey, Jr.
Michael G. Pace, Jr.
Thomas C. Palmer, Jr.
J. Waverly Pulley, III
Joseph P. Rapisarda, Jr.
Gant Redmon
Joseph W. Richmond, Jr.
Linda F. Rigsby
Michael L. Rigsby
Carlyle C. Ring, Jr.
Nancy N. Rogers
Douglas P. Rucker, Jr.
William L. Schmidt
George Warren Shanks
Conway H. Sheild, III
Hon. Paul F. Sheridan
Donald E. Showalter
Thomas G. Slater, Jr.
Alexander and Mary Slaughter
Scott W. Street, III
John L. Walker, III
Taylor & Walker, PC
Frank A. Thomas, III
William G. Thomas
Betty Ann Thompson
Anthony F. Troy
Carolyn A. White
Elizabeth D. Whiting
Anne Marie Whittemore
Roger C. Wiley
Barbara Ann Williams

J. Page Williams
Bill & Langhorne Wilson
Blair F. Wimbush

Mentor (up to $249)
David and Ryna Alexander
James Rudy Austin
Robert N. Baldwin
Edward J. Betts
Joel M. Birken
A. Hugo Blankingship, Jr.
Professor Richard J. Bonnie
Lewis T. Booker
William Botts, III
Andrea L. Bridgeman
Daniel S. Brown
Hon. R. Edwin Burnette, Jr.
Robert L. Calhoun
Hon. Harry L. Carrico
Matthew E. Cheek
Whittington W. Clements
Richard C. Cranwell
Ann K. Crenshaw
James A. L. Daniel
John J. Davies, III
John Barry Donohue, Jr.
W. Birch Douglass, III
John G. Douglass
William Drinkwater
Thomas A. Edmonds
Eugene M. Elliott, Jr.
Patricia K. Epps
Carl Crockett Gillespie, Jr.
Hon. J. Samuel Glasscock
Reno Harp, III
Elizabeth G. Hestes
James M. Hingeley
Glenn M. Hodge
Robert Ingram
F. C. Johnston, Jr.
Joseph C. Kearfott
Donald Kent
David Lannetti
Howard W. Martin, Jr.
Kathleen Martin
Joseph A. Matthews

Elizabeth P. Murtagh
McCandlish & Lillard, P.C.
Professor John C. McCoid, III
Leigh B. Middleditch, Jr.
Hon. Wiley Francis Mitchell, Jr.
Monica Taylor Monday
James W. Morris, III
F. Anderson Morse
Hon. William Tayloe Murphy, Jr.
Robert Nusbaum
Kathleen O’Brien
C. Cotesworth Pinckney
Overton P. Pollard
Anita O. Poston
Hon. William T. Prince
Glenn W. Pulley
William E. Rachels, Jr.
Alan B. Rashkind
John B. Rhinelander
Steven D. Rosenfield
Stephen D. Rosenthal
Sidney Kolb Law Office ,PLLC
John M. Ryan
Jane L. Schakelford
William K. Slate
Edward R. Slaughter, Jr.
Hon. Joseph E. Spruill, Jr.
Hon. J. Warren Stephens
E. Ford Stephens
George A. Somerville
Rhysa Griffith South
Thomas E. Sphan
Phillip C. Stone
Hon. Diane M. Strickland
Richard C. Sullivan, Jr.
Hon. Guy & Winship Tower
Hon. Kenneth E. Trabue
Russell Updike
Dudley Cobell Vest
Edmund Lewis Walton, Jr.
Guilford D. Ware
Hon. Harry Warthen, III
Raymond White
Elizabeth Whiting

Because you helped …
• The Virginia Law Foundation/VBA Rule of Law programming has been introduced in over 45 public school divisions
in Virginia and will expand to more in 2013.
• 40 first and second year Virginia Law students experienced work in public service law as they interned throughout the
Commonwealth.
• Up to 275 lawyers received training in forensic and litigation to help them meet standards for the defense of capital
cases in Virginia.
• Over 300 attorneys, paralegals, government employees, military personnel and community advocates received
training in a wide variety of legal issues affecting the low-income population in Virginia through the Virginia Poverty
Law Center’s Annual Legal Aid Conference.
• The Immigrant Assistance Project was able to provide legal services to 360 Hispanic members and other individuals
of diversity during the program’s first year.

For more information or to make a donation, visit our website at www.virginialawfoundation.org
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