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Quiz

Screening the Law

And the award goes to….you.
In honor of awards season and the
March 4th Oscars, here are some
of the more memorable legal lines
in film history. Can you name the
movie they’re from?
1. “Stand Up. Your father’s passing.”
2. “You ARE the law.”
3. 	
“Everything that guy just said is
bullshit. Thank you.”

6. 	
“It’s that every now and again – not
often, but occasionally – you get to
be a part of justice being done. That
really is quite a thrill when that
happens.”
7. 	
“I hate lawyers; I just work for ’em.”
8. 	
“Oh, sweetheart, you don’t need law
school. Law school is for people
who are boring and ugly and serious. And you, button, are none of
those things.”

4. “You can’t handle the truth!”

9. 	
“Here is a dime. Call your mother,
and tell her there is serious doubt
about your becoming a lawyer.”

5. 	
“I’m your dream client. I’m the most
fun, I’m rich and I’m always in
trouble.”

10.	
“You want to know something
funny? You actually made me think
about the law. I managed to go

through three years of law school
without doing that.”
11. 	
“Now the single greatest liability a
lawyer can have is pride. Pride...
Pride has lost more cases than
lousy evidence, idiot witnesses and
a hanging judge all put together.
There is absolutely no place in a
courtroom for pride.”
Check your answers below and let us
know how you did on Facebook (facebook.com/virginiastatebar) or Twitter
(@VAstatebar).
But keep those acceptance speeches
short, please.

Answers: 1. To Kill a Mockingbird, 1962. 2. The Verdict, 1982. 3. My Cousin Vinny. 4. A Few Good Men, 1992. 5. The People vs. Larry Flynt, 1996. 6. Philadelphia, 1993.
7. Erin Brockovich, 2000. 8. Legally Blonde, 2001. 9. The Paper Chase, 1973. 10. The Firm, 1993. 11. A Civil Action, 1998.
www.vsb.org
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President’s Message
by Doris Henderson Causey

“You Can’t Change People, You Must
Accept Them for Who They Are.”

— Dorothy B. Henderson
My mother

My mother often told me
to accept people for who they are. We
are all born the same. Embracing the
differences in each other with respect
and appreciation is diversity. Making
sure that our companies, firms,
schools and organizations represent
many different people is inclusion.
Statistically, the legal profession is one
of the least diverse professions. Thus,
we must make extraordinary efforts to
be diverse. February is Black History
Month, but it is all year long that we
must focus on inclusion and parity.
Diversity cannot be done by proclamation. It must be done by active
participation and inclusion. It can only
be accomplished by action. You must
act when wrong occurs. Maybe it’s the
inappropriate/insensitive joke at the
water cooler, the pass over for promotion/bonus — when two people were
both hired at the same time, being the
only one different within the firm/
committee/boardroom, the constant
“mistake” of leaving a name off the
list, and giving others assignments that
were clearly meant for someone else.
These events, no matter how big or
small, are wrong.
It is so easy to marginalize people
(minorities, women, the undocumented), sometimes unconsciously, but the
majority of time with purpose. Time’s
up for being silent. No matter what
the hashtag: me too, take a knee, girl
power, women’s march, million man
march — they all speak to our need for
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more diversity and inclusion. These
movements are here to stay, and they
truly show the power of one multiplied by many. Martin Luther King Jr.
said, “Injustice anywhere is a threat to
justice everywhere. We are caught in
an inescapable network of mutuality,
tied in a single garment of destiny.
Whatever affects one, affects all indirectly.”
Being diverse and inclusive affects
everyone. The more we realize that
what we do today affects the children
who are destined to follow in our
footsteps, hopefully, the better we
will be. Times are changing and we
must change with them. I know that
I stand on the shoulders of giants —
those that remained silent (peacefully
protested) so that I could be where
I am today. Those that understood
the words of Dr. King when he said,
“Morality cannot be legislated, but behavior can be regulated.” I am forever
indebted and mindful. Lawyers are
amazing; they make good things happen and they change bad things. Let us
all remember in our roles as lawyers to
be drum majors for those who have the
smallest voices — for justice, for equality, for doing the right thing above all
other things.
It simply means being a good
person, including everyone, and,
most importantly, doing what is right.
It is such a low bar for us to set for
ourselves, and yet too often we miss
the mark. Whether you are heavily

involved in the Virginia State Bar, or
simply pay your dues and register
your MCLE hours, you contribute
to each of the goals and mission of
the VSB. You are the VSB. The VSB is
committed to diversity and inclusion.
I am making extraordinary efforts for
greater diversity and inclusion. And I
challenge every lawyer, firm, and company to do the same.
Notice the makeup of your firms,
committees, groups, and organizations. Become diverse. Having only
one is not diverse or inclusive. We
must make efforts for everyone to see
someone like them in the room/firm/
committee. I truly enjoy the different
perspectives and experiences of others.

Notice the makeup of
your firms, committees,
groups, and organizations. Become diverse.
We must take a stand and right the
wrongs, be inclusive and diverse. We
cannot remain silent. If you see/hear
something, say/do something. In the
words of Dr. King, “Our lives begin to
end the day we become silent about
things that matter.”

www.vsb.org
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Executive Director’s Message
by Karen A. Gould

Major Changes to Emeritus Membership
Rule Should Encourage More Members
to Do Pro Bono
Effective March 1, 2018,
the Supreme Court of Virginia has
approved changes to the emeritus
membership rule that will make it
easier for active, associate, and retired
members to provide legal services pro
bono, if they are ready to restrict their
practice to just pro bono. In addition
to the rewards of helping the most
vulnerable of Virginia’s population
who need legal assistance, emeritus
members do not have to pay dues or
the clients’ protection fund fee under
Paragraph 3(e).
Specifically, the changes to the
emeritus rule will enable members
who have practiced law for 20 years or
more and who are an active, associate,
or retired member in good standing
of the Virginia State Bar to become
emeritus members (Paragraph 3(e)
(1)(B)(ii) of Part 6, Section IV of
the Rules of the Supreme Court of
Virginia). The member must not have
been the subject of discipline by any
bar or court within the past 15 years
(Paragraph 3(e)(1)(B)(iii)). The member must have been engaged in the active practice of law for a minimum of
five out of the seven years immediately
preceding the application to become
an emeritus member (Paragraph 3(e)
(1)(B)(iv)).
The changes allow those who
qualify as emeritus members under
the new rule to provide pro bono
services without being under the direct
supervision of a supervising attorney
after certifying annually his or her affiliation with a qualified legal services
provider (Paragraph 3(e)(4)(B)). The
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previous emeritus rule, first effective
in 2004, required experienced lawyers
to practice under the direct supervision of legal aid attorneys. For most
of 2017, only two VSB members had
emeritus status.
There is also a requirement that
the emeritus member certify in the
affidavit required by Paragraph 3(e)
(4)(B) that they are currently covered
by professional liability insurance.
Legal aid societies are required to have
malpractice insurance that provide at
least $250,000 per claim for lawyers
who provide client legal services under
the auspices of the program (Virginia
Licensed Legal Aid Society
Regulations, 15 VAC5-10-10(3)(g),
http://www.vsb.org/pro-guidelines/
index.php/vllas-regs/). Lawyers with
an extended reporting endorsement
interested in emeritus status should
contact their professional liability carrier before providing pro bono service
under the rule.
Paragraph 3(e)(5) requires that a
retired member has to comply with the
petition and approval requirements
for reinstatement as an active member under Paragraph 3(d) and satisfy
outstanding MCLE deficiencies before
assuming emeritus status. Because the
new rule requires that emeritus members must comply with all rules and requirements set forth in Part 6, Section
IV of the Rules of the Supreme Court
of Virginia, except for dues and the
clients’ protection fund fee, emeritus
members are required to comply with
the MCLE rules set forth in Paragraph
17 (Paragraph 3(e)(5)). As provided in

the existing rule and unchanged in the
new rule, emeritus members cannot
practice law except in the limited
manner specified in the emeritus rule,
nor can they vote or hold office in the
Virginia State Bar (Paragraph 3(e)).
The full text of the new rule is as
follows:
SECTION IV. ORGANIZATION
AND GOVERNMENT.
*****
3. Classes of Membership.
*****
(e) Emeritus Members. – Those
attorneys who are admitted to practice
law in the Commonwealth of Virginia
may, upon request to the Virginia State
Bar with the supporting materials
specified in this subparagraph, become
emeritus members and provide pro
bono legal services to the poor and
working poor as emeritus members
subject to the terms and conditions
stated in this subparagraph. They shall
pay no dues, may not practice law except in the limited manner specified in
this subparagraph, and may not vote
or hold office in the Virginia State Bar.
(1) Definitions.
(A) Active practice of law, for the
purposes of this subparagraph, means
that an attorney has been engaged in
the practice of law, which includes
private practice, corporate practice
as authorized by Part 1 A, Rule 1A:5,
public employment as a lawyer, or
full-time teaching at an American Bar
Association approved law school.
(B) Emeritus member is any
Emeritus continued on page 12
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person who is admitted to practice
law in the Commonwealth of Virginia,
who is retiring or has retired from the
active practice of law, and who intends
to provide pro bono services under this
subparagraph; and
(i) Intends to provide pro bono legal
services as defined by Rule 6.1(a) of the
Virginia Rules of Professional Conduct
and its comments, subject to the terms
and conditions of this subparagraph;
and
(ii) Is, at the time of requesting
emeritus member status, an active,
associate, or retired member in good
standing of the Virginia State Bar who
has practiced law for 20 years or more;
and
(iii) Is, at the time of requesting
emeritus status, an active, associate,
or retired member who has not been
disciplined for professional misconduct
by the bar or courts of any jurisdiction
within the past fifteen years; and
(iv) Has been engaged in the active
practice of law for a minimum of five
out of the seven years immediately
preceding the application to become an
emeritus member; and
(v) Agrees to neither ask for nor
receive any compensation of any kind
from the client, except for out-of-pocket expenses, for the legal service to be
rendered under this subparagraph.
(C) Qualified legal services provider, for the purposes of this subparagraph, is a Virginia licensed legal aid
society or other not-for-profit entity
organized in whole or in part, to provide
legal services to the poor and/or working poor in Virginia.
(2) Activities.
(A) An emeritus member, in association with a qualified legal services
provider, may perform only the following activities:
(i) The emeritus member may
appear in any court or before an admin12
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istrative tribunal or arbitrator in the
Commonwealth of Virginia on behalf
of a client of a qualified legal services
provider.
(ii) The emeritus member may
prepare and sign pleadings and other
documents to be filed in any court or
with any administrative tribunal or
arbitrator in this state in any matter in
which the emeritus member is involved.
(iii) The emeritus member may
render legal advice and perform other
appropriate legal services.
(iv) The emeritus member may engage in such other preparatory activities
as are necessary for any matter in which
he or she is properly involved.
(3) Limitations
(A) The prohibition against compensation for the emeritus member
contained in Section (1)(B)(v) of this
subparagraph shall not prevent the
qualified legal services provider from
reimbursing the emeritus member for
actual expenses incurred while rendering service under this subparagraph,
nor shall it prevent the qualified legal
services provider from charging for its
services as it may otherwise properly
charge. The qualified legal services
provider shall be entitled to receive all
court awarded attorney’s fees for any
representation rendered by an emeritus
member.
(4) Certification. Permission for an
emeritus member to perform services
under this subparagraph shall become
effective upon:
(A) A determination by the Virginia
State Bar that the emeritus member
has fulfilled the requirements of such
membership and has a clear disciplinary
record as required by Section (1)(B) of
this subparagraph; and
(B) The filing with the Virginia
State Bar each year of an affidavit of
affiliation with a qualified legal services
provider by the emeritus member. The
emeritus member shall also certify in
this affidavit whether they are currently

covered by professional liability insurance.
(5) Membership Requirements. In
order to practice law under this rule, a
retired member must comply with the
petition and approval requirements
for reinstatement as an active member
prescribed in Paragraph 3(d) of Part 6,
Section IV of the Rules of the Supreme
Court of Virginia. Also, associate members must satisfy any outstanding MCLE
deficiencies before assuming emeritus
status. Additionally, emeritus members
must comply with all rules and requirements set forth in Part 6, Section IV
of the Rules of the Supreme Court of
Virginia with the exception that they
are not required to pay dues and the
client protection fund fee as set forth in
Paragraphs 11 and 16, nor comply with
the professional liability certification
requirements in Paragraph 18.
(6) Change of Membership Status.
An emeritus member may petition for
reinstatement to active or associate
membership under the procedure prescribed in subparagraph (d) of this rule
for disabled and retired members.
Questions?
Should you have any questions regarding the new rule or how to become
an emeritus member, please contact
Crista Gantz, the VSB’s new director of
Access to Legal Services. She replaced
Karl Doss, who has become the Deputy
Director of Legal Services Corporation
of Virginia. Crista can be reached at
cgantz@vsb.org.
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Ethics Counsel
by James M. McCauley

Progress in Criminal Discovery Reform

Over the course of eight
months and five meetings in 2017, the
VSB’s Criminal Discovery Reform Task
Force worked on addressing rules for
reciprocal disclosure of witness lists
and expert witness information, as
well as exchanging witness statements,
and sharing police reports and witness
statements with defense counsel.
Proposals have been forwarded to the
Judicial Council’s Advisory Committee
on Rules of Court for consideration
at its meeting on April 4, 2018. The
task force approved the proposed rule
changes without dissent.
Chaired by Court of Appeals
Judge Robert J. Humphreys, the
task force consisted of the following
lawyers: Hampton Commonwealth’s
Attorney Anton Bell; Fairfax Circuit
Court Judge Randy Bellows; defense attorney James Broccoletti;
University of Richmond Law Professor
Henry L. Chambers; Lynchburg
Commonwealth’s Attorney Michael
Doucette; University of Richmond
Law Professor John Douglass; Virginia
Indigent Defense Commission
Executive Director David Johnson; defense attorney Alex Levay; defense attorney John Lichtenstein; Chesapeake
Commonwealth’s Attorney Nancy
Parr; Alexandria Commonwealth’s
Attorney Bryan Porter; Capital
Defender Doug Ramseur; defense
attorney Edward Riley; Henrico
Commonwealth’s Attorney Shannon
Taylor; and Greensville County
Commonwealth’s Attorney Patricia
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Watson. I served as liaison to the task
force.
The task force has produced a
proposed reform that would expand
the scope of the limited discovery
currently permitted under Rule 3A:11.
The most significant proposal would
permit the accused or defense counsel
to inspect reports prepared by law
enforcement officers. The proposal
gives the commonwealth the option of
producing copies of the reports or providing them for review and inspection
only. The commonwealth may redact
and/or restrict dissemination of material produced pursuant to this rule
subject to an accused’s or counsel’s
right to file a motion to challenge the
redaction or restriction.
The proposed amendments would
also require the reciprocal exchange of
witness lists by defense counsel and the
commonwealth’s attorney and require
defense counsel to provide expert
witness information as required of
commonwealth’s attorneys under the
current rule. Any material or evidence
disclosed or discovered pursuant to the
amended rule and filed with the clerk
of court shall be placed under seal
until it is either admitted as an exhibit
at a trial or hearing or the court enters
an order unsealing specified material
or evidence. The proposal adds that
a commonwealth’s attorney’s duty to
provide exculpatory and/or impeachment evidence to an accused supersedes any protection or restriction on

discovery provided pursuant to Rule
3A:11.
The task force’s proposal does not
authorize the discovery or inspection
of the commonwealth’s attorney’s
work product to include internal
reports, memoranda, correspondence,
legal research, or other internal documents made by the commonwealth
or its agents in preparation for trial.
Also it does not authorize the discovery of the names and/or personal
identifying information of confidential
informants whom the commonwealth
does not intend to call at trial and with
regards to whose identity the commonwealth asserts it holds a privilege.
In addition, the task force has
proposed significant revisions to Rule
3A:12 for the issuance of subpoenas in
criminal matters.
Reform of the rules regarding
criminal discovery has been attempted
and failed, but not for want of diligent
effort. The work product of the VSB
Criminal Discovery Reform Task Force
is a significant achievement. Members
of the task force are to be congratulated for their effort and success in
this endeavor, particularly Judge Bob
Humphreys who undertook what may
have looked like a hopeless task at
times. He and the task force have the
thanks of the lawyers of Virginia and
the Virginia State Bar.
To see a redlined version of the
proposed amendments use this link:
http://www.vsb.org/docs/prop-rule
-3A11.pdf
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Legal Aid
by Mary Bauer

Legal Aid: Hard Questions and
Difficult Answers
Consider this impossible
choice. On one hand, a single mother with two young children faces an
unwarranted eviction from public
housing. Without legal representation,
they will almost certainly end up on
the street. On the other hand, an elderly woman in declining health will be
put out of her assisted living facility if
her Medicaid denial is not successfully
appealed. Unfortunately, you only have
the resources to help one of these two.
How do you choose?
There are a thousand questions
you could ask, but there is no easy
answer. How much time will each case
take? What’s ultimately at stake? How
likely is each client to prevail? And how
should you weigh the answers to these
questions as you decide which to help
and which to turn away with a referral
or a bit of advice? Nationally, data
shows that civil legal services programs
are funded to fill about 20 percent of
the need that low-income people have.
With demand for legal services
far outstripping our capacity to help,
every legal aid organization across the
country faces these questions every
day. We must each decide how to
prioritize between clients and between
categories of legal problems. Which
kinds of cases should we accept? How
do we prioritize between them? What’s
the best way to have the greatest impact?
Some organizations, including
Legal Aid Justice Center (LAJC), face
an additional level of prioritization.
How should we balance individual
services with efforts that might reform
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the systems hurting low-income
people when those latter efforts take
substantial time? We know that if we
can fix the systems that are hurting
people, we can help far more people
than simply taking cases one at a time.
We also know there is a lot of need
right now. In the late 1990s, LAJC gave
up federal Legal Services Corporation
(LSC) funding and with it the restrictions that that funding imposes on its
grantees to ensure that low-income
clients have access to the full range of
legal services Giving up that funding
meant that LAJC was faced with a
whole new set of difficult questions.
How much of our newly unrestricted capacity should we spend
on individuals’ legal problems versus
community and systemic level problems? What’s the right balance of individual cases versus larger impact litigation to fix the systems that are causing
our clients’ problems? Inevitably, the
answers to those questions and the
ones above shift as the environment
around our clients changes. And so we
are constantly reevaluating our strategic choices, but one thing is certain
and constant.
Pro-Bono Gives Us More Options
At LAJC, we are convinced that in
order to meet our obligations to the
communities we serve, both to solve
clients’ legal problems and to root out
the inequities that keep them in poverty, we must have significant pro bono
support. And we do.
Pro bono support from law students and local bar members bolster

our capacity to take on a broad range
of individual cases including evictions,
special education advocacy, consumer
issues, wage theft, immigration and
many others. Special projects of the
bars in Charlottesville and Richmond
in particular help us handle dozens
more housing cases than we could
otherwise. A network of pro bono
attorneys all over the state helps us to
assist abused and neglected immigrant
children to apply for a special legal status that prevents them being deported.
Fellows also have a huge impact
on our capacity. We had had full-time
attorneys’ fellows through, among
others, the University of Virginia
Powell Fellowship in Legal Services,
Equal Justice Works, the Skadden
Fellowship Foundation, and Equal
Justice America. We also currently
have a two-year consumer law fellow
funded through a generous allocation
of attorneys’ fees by the law firm Kelly
and Crandall PLC.
And individual law firms have
stepped up to partner with us on some
of our most important legal cases.
Two Virginia firms in particular stand
out for their dedication in the last year.
The law firm of MichieHamlett has
been an incredible partner with us on
Crawford et. al. v. Senex Law. P.C., a
Fair Debt Collection Practices Act class
action lawsuit challenging deceptive
debt collection practices by a law firm
on behalf of landlord clients.
MichieHamlett attorneys Bryan
Slaughter, Kyle McNew, and David
Thomas have worked hand in hand
with LAJC attorneys throughout the
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case to date. Thanks to their incredible
work, the case has survived two attempts
to dismiss — one motion to dismiss
and another motion for judgment on
the pleadings. Their advocacy has been
essential to moving this cutting-edge
consumer protection case forward —
garnering interest across the nation in
landlord attorney abuses and illegal
activities.
McGuireWoods LLP attorneys have
spent hundreds of hours on our class
action lawsuit Stinnie v. Holcomb, which
seeks relief for the nearly one million
Virginians whose driver’s licenses
are suspended due to unpaid court
debt. The suit asks the federal court to
strike down Virginia’s self-defeating
license-for-payment law as unconstitutional, order the Defendant DMV
Commissioner to stop suspending li-

censes, and to reinstate the licenses of all
drivers who were penalized for inability
to pay.
In particular McGuireWoods
partners Jonathan T. Blank1 and Tennille
Checkovitch2 have provided tremendous
leadership, strategic advice, and lots
of hard work on the case. In October
of 2017, McGuireWoods received the
Virginia State Bar’s inaugural Frankie
Muse Freeman Organizational Pro Bono
Award based in part on the firm’s work
on this case.
There are still far too many injustices small and large, and far more
injustices than the legal aid community
has capacity to address. We will continue to face difficult choices and hard
questions about where to put our resources and how best to serve our client
communities. But champions like those

at MichieHamlett and McGuireWoods
give us more options as well as better
answers to those questions.
Mary Bauer is the executive director of the
Legal Aid Justice Center that has been providing legal representation for low-income
individuals in Virginia since 1967. Prior to
this, Bauer was legal director of the Southern
Poverty Law Center in Montgomery,
Alabama.
Endnotes:
1	Jonathan T. Blank also serves as chair
of Legal Aid Justice Center’s Board of
Directors
2	Tennille Checkovitch serves as a
member of Legal Aid Justice Center’s
Richmond Advisory Council.
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Going Up
New Chair Sees McGuireWoods as a National Powerhouse
by Jackie Kruszewski

Jonathan P. Harmon could’ve been
a contender.
But, once he realized Major League Baseball
wasn’t in the cards, the Long Islander settled
for a distinguished career in the military and
law.
On December 4, the board of partners
at McGuireWoods, Virginia’s largest law firm,
elected Harmon their chair. He’s the first
African-American to hold the role, and he
follows an 11-year run by Richard Cullen and
his managing partner, Thomas E. Cabaniss,
during which the firm grew exponentially.
Harmon, 52, moved to Richmond in 1995 to
start his career at McGuireWoods and has led
their business and securities litigation department since 2015, representing many Fortune
500 companies. Raised on Long Island, he
graduated from the US Military Academy at
West Point, where he played center field for
the baseball team, the Black Knights of the
Hudson.
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Harmon served in Operation Desert Storm
as a first lieutenant in the Army’s 1st Cavalry
Division. He now lives in Manakin-Sabot with
his wife, Rhonda, and four children.
Virginia Lawyer magazine had a few
questions for McGuireWoods’ new chief.
Virginia Lawyer: Why did you become a
lawyer?
Harmon: I wish I had some real interesting
story about that. I did not grow up wanting
to be a lawyer. I, foolishly, grew up … wanting
to be a baseball player. Then when I realized I
wasn’t going to be center fielder for the Mets,
I ended up going to West Point.
After that, I had a 5-year military commitment, and I was stationed at Fort Hood,
Texas, and during that time went over to the
first Gulf War. The military’s a really special
place — the camaraderie, the sense of duty —
it’s unlike any other entity you work for.
But I was fairly newly married and wasn’t
really sure if being called to go off on a moment’s notice was what would be best for our
www.vsb.org
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family, so I decided to get out, thought and
prayed about what I wanted to do.
And, actually, when I was in the first Gulf
War, my wife, Rhonda, was starting law school
— a very interesting time. When it came time
for me to get out, she started clerking for a
judge on the Fifth Circuit. So, I went to law
school at the University of Texas.
So she was a real trailblazer in the legal profession for your family.
For the Harmon family, she was. I benefited from being able to ask her all the stupid
questions you ask your first year of law school.
What’s a tort? How do you form a contract?
And all those things. I had a little leg up because of her.
Is your wife still practicing?
After we started having kids, she stopped
practicing. When she practiced, when we
first moved here, we worked on this very
significant case for Virginia, the Nationwide
Home case with then-City Council Member
Tim Kaine. It was a $100 million case against
Nationwide Insurance Company by Housing
Opportunities Made Equal. The case ended up getting reversed, then settled. But at
the time it was a very significant redlining
case. Shortly after that case, she hung up her
cleats to do something that’s much harder
than what I do.
Is there a case of your career that stands out
to you as one you’re proud of, or maybe a
best moment as a lawyer?
One case that was very memorable — it was
my first, complex commercial case, and I got
brought in to try it. And it involved a small
company and a man who was the best liar I’d
ever seen in my life. He had swindled millions
of dollars from the company we were representing. And he’d gotten acquitted
So we were bringing a suit in a small, east
Texas town against two local folks, and we
were then the biggest paper company in the
world. And we won, we convinced them that
he had stolen, and they gave us exactly what
we had asked for.
Another case that was more recent, that I
felt was important, was we represented a large
financial institution that had been accused of
targeting an Islamic charity. They had cut off
their account because they had deemed there
was some suspicious activity. And that was a
case in Detroit we went and tried and won.
www.vsb.org

It’s hard to just limit it to a few, but those
are two that come to mind.
Do you have any that come to mind as a
worst moment, maybe early in your career,
maybe something that you learned a lesson
from?
I got parachuted into a case up in Bangor,
Maine, that involved that Seinfeld episode
where George Costanza was faking an injury
at work. And he had to take this slide glide
chair up the stairs, and it was hilarious because he was going really slow, inch-by-inch.
And I tried a case that someone else had
worked up where the allegation was that this
man, who was disabled and needed a glide
chair, contended that he had been harassed
and forced out because people were using the
Seinfeld episode [against him]... It was called
the Seinfeld case for a while.
In a lot of the cases, I do mock juries. In
this one, we elected to go in on the cheap, and
we tried the case and lost. Then on appeal, the
court granted my motion and reversed it and
we won.
But I learned a lot. One, sometimes doing
things on the cheap is not the way to go in
jury research. And, number two, I had underestimated…. Maybe about a decade earlier,
this client that we were representing had had
a really ugly problem up in that area, and I
had completely, as a younger lawyer — this
was maybe 15 years ago — underestimated
or didn’t read the effect that that had had on
the people. The people were still upset about
that up in Bangor.
I learned the importance of looking at
the broader picture. Particularly, sometimes
you jump in, and you’re focused on how to
win. But you could miss something of the
things that were very important that influence
people’s thinking.
I imagine that’s part of what makes trying
cases all over the country interesting — the
local angle.
That’s one of the parts of my practice that I
just love. I love Richmond and I love being
here in Virginia. But I try many more cases
outside of Virginia than I ever try in Virginia,
multiples more. It’s just worked out that
way for me. And I love being in new places,
figuring out the environment, figuring out
what you’re dealing with. I’ve tried cases from
Harmon continued on page 24
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The Legal Glass Ceiling

The ABA studies the gender gap and attrition; Virginia
bar members weigh in
by Jackie Kruszewski

Women have been graduating
law school at roughly equal numbers
to men for the last 30 years. That’s
decades of women, from the 1980s
on, in the legal workforce and taking
cases. In theory, those early graduates should be well represented in the
upper echelons of the legal profession
by now.
In practice, the clients and firms that hire attorneys have been slower to mirror that parity.
And women are leaving the law at higher rates
than men.
20
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The American Bar Association announced in November that it would study the
issue of the gender gap and female attrition in the legal profession via an initiative,
“Achieving Long-term Careers for Women in
Law.” Understanding why women leave the
profession or don’t attain top legal positions
will lead the ABA to recommendations about
how employers can help close the gender gap.
Many Virginia lawyers welcomed the news,
especially in light of a cultural moment that
has many companies and employers examining the behavior of powerful men in their
industries.
“The biggest focus has been on women
in the private law firm practice and what’s
going on there,” says Nancy F. Reynolds, a
lawyer with LeClairRyan in Roanoke and a
www.vsb.org
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board member of Virginia Women’s Attorney
Association (VWAA). “That’s where the highest level of attrition is seen, and for me, it’s
always a question of why.”
A 2017 survey by the National
Association of Women Lawyers suggests that,
although women are 45 percent of law firm
associates, they comprise only 19 percent
of equity partners in private law firms — a
number that’s barely increased in the past 10
years. In the corporate world, too, men greatly
outnumber women as chief legal officers.
“Women are dropping out once they’ve arrived at a level where they should be starting
to take off in their practices,” Reynolds says.
The four women interviewed by Virginia
Lawyer acknowledge that the commonwealth
has come a long way in the last 50 or 60 years.
Patricia E. Roberts, the vice dean and clinical professor of law at William & Mary Law
School, says she experienced minimal marginalization in the practice — male attorneys
referring to her as a ‘young lady’ or other paternalistic gestures. But she always felt treated
with respect and didn’t struggle to reach her
goals.
“The women I have worked with who
came before me, the people who serve as my
mentors,” she says, though, “they had a very
tough fight, whether they were in the academy
or in practice.”
Roberts, who also used to be a managing partner of a firm in Newport News with
her husband, confirms the rise in female law
students at her school: their first-year class is
56 percent female.
The Billable Hour
Part of the gender gap, she says, might be
attributed to the fact that law schools are
producing more JDs every year than there are
jobs for lawyers in the marketplace, so graduates already have to be more creative in their
approach to a career.
Are women more actively embracing this
creativity in their careers?
“It usually comes down to families,
flexibility, and schedule,” says Anne Lahren, an
attorney in Virginia Beach. “A lot of firms are
very traditional, stick to rigid office hours and
are not willing to deviate from the long-standing practice of the 1,800–2,000 billable hours.”
The demands of an 8 a.m. to 8 p.m. job
can be brutal, she says, and you lose a lot of
www.vsb.org

talent. Lahren, a 2006 law school graduate,
says she sees women leave the profession
entirely or change practice areas in a way that
accommodates flexibility but takes them out
of the climb to the top. That leads to a stagnant percentage number of women partaking
in the lucrative compensation structure of
large firms.
“Law firms have the competing interest
of work-life balance and the billable hours,”
says Jessica N. Childress, a lawyer practicing in
Virginia, Maryland, and DC. “When you have
these high billable hour requirements, it’s
hard to provide policies that allow people to
work from home when you need to really see
them.”
Requiring lawyers to bill a certain number of hours per year, Nancy Reynolds says,
sets up unhealthy competitions within the
firm. Attorneys are fighting with each other
over control of clients, protecting access to
clients.
That sometimes-toxic work culture, and
the demanding, stressful nature of the job,
often doesn’t favor women. Reynolds says
she’s experienced and seen bias at previous
employers, where attorneys kept women from
clients, from being first chair in a trial, and
even from signing documents.
“I’ve had attorneys say, ‘oh you can’t
argue in court because the client doesn’t
want you up there arguing in court,’”
Reynolds says. “So you sit next to the council table and when the judge asks them questions, the attorney turns around and asks
you what the answer is.”

... law schools are producing more JDs every year than
there are jobs for lawyers in the marketplace ...

Certain practice areas of the law tend
to be more male- or female-dominated.
“One issue is firms say, ‘oh we have a woman
attorney, let’s make her do family practice,’”
says Lahren. “And some of those practice areas
tend not to be as lucrative as others.”
GENERAL INTEREST FEATURES | Vol. 66 | February 2018 | VIRGINIA LAWYER
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Reynolds says, anecdotally, that she sees
a lot of retiring attorneys’ book of business
predominantly absorbed by white men. She
wonders if the prospect of a female colleague’s
maternity leave affects the inheritance of clients from retirees. Taking time off to care for
children interferes with becoming full equity
partners.

“I think what’s incumbent upon us is that we need to
encourage them to go into whatever sort of employment they’re seeking — and not preclude themselves
from even trying it, when no one knows what the
future holds.”
“To whom is the child rearing responsibility typically placed? Society says women,”
she says. “It doesn’t have to be that way. But it
is often that way.”
Roberts, who graduated from law school
in 1992, thinks that’s not the whole story, as
even those women who have not had children, or arranged their schedules to work long
hours, aren’t necessarily being invited to the
ranks of equity partner.
“I think what’s happening is there’s so
much ground to be made up because of the
many years that this was a male dominated
profession,” she says. “We’re still seeing the
effects of that.”
Choosing a Path
Roberts cites the building of networks and
books of business — a roster of clientele —
as a barrier for some women, especially in
litigation.
“Litigation is known to be more aggressive, and it may be something where not
everyone gets the same charge out of that level
of demanding and intense advocacy, or the
combative approach necessary when you’re
litigating cases,” she says. “This is a huge generalization, but that may be something that
does not attract women, that kind of career
choice of engaging in the adversarial system.”
Building clients and networks often
requires time out of the office, evenings and
weekends. “It just may be that that’s something that is less interesting or enticing to
22
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women, which then also would lead to them
not having as huge a clientele as male peers,”
Roberts says. But she cautions against simplistic generalizations.
Childress, who graduated law school in
2010, didn’t leave Big Law for want of opportunity. She worked at the Department of
Justice and in the northern Virginia office of a
large, global firm, but left in 2016 to pursue a
unique path.
Childress formed a children’s content
company, based on a children’s book she
wrote aimed at exposing young girls of color
to the law. (The heroine, an 11-year-old
named Juris Prudence, fights for children’s
rights.) But she still wanted to practice law,
and, to be part of a firm that allowed her the
flexibility to do both, she started her own.
“So my path was a little bit convoluted,”
she says. “I’m really entrepreneurial and being
an equity partner — it just wasn’t the career
path I wanted.”
Childress points out that not everyone
defines success as an equity partnership at a
law firm, and some leave that path willingly
and eagerly, with other pursuits in mind.
“Some people they get off earlier, they go on
a different path and they don’t want to climb
all the way to the top, if you think of the top
as the Holy Grail.”
But Childress says seeing women leaders
in the firms where she clerked at and was an
associate was valuable. “When you see women
in high roles at companies, you’re like, ‘oh I
can see myself there, too,’” she says.
Some women interviewed noted that
Virginia has historically been slower to evolve
when it comes to women in leadership roles.
The commonwealth has yet to elect a female
governor, lieutenant governor or US senator,
and the Supreme Court of Virginia has had
only three women since its first in 1989.
“When you look at the more conservative areas like Virginia, and certain areas in
Virginia are very conservative, you will see
more [issues of equity and attrition] in my
area in Roanoke or deep southwest than you
would see in the Washington, DC, metropolitan area,” Reynolds says.
The Best and Brightest
Many of the women interviewed note that
some of the same cultural problems that
www.vsb.org
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are bad for women are bad for clients, too.
Competition for billable hours doesn’t
translate into good client services, Reynolds
says. And clients are pushing back on all male
firms, says Lahren.
“Before maybe clients only wanted to deal
with male attorneys,” she says. “Now they’re
dictating that they want diversity in their attorneys.” Losing female attorneys can impact a
firm’s bottom line.
“What law firm wouldn’t want to say,
we hire the best and the brightest and let me
show you,” Reynolds says.
And some judges won’t look favorably at
an all-male legal team. “You can see that in a
lot of literature that’s coming out; many judges are asking, why aren’t we seeing women in
these roles,” says Reynolds.
And, of course, a good work-life balance
benefits men, too. “Dads are competing for
equal time with kids, if there’s a split,” says
Lahren, also a member of VWAA. “We try to
take a gender-neutral approach in some of
our advocacy.”
Roberts says law schools today are doing
a better job of guiding women toward the
same sorts of opportunities as men.
“I think what’s incumbent upon us is that
we need to encourage them to go into whatever sort of employment they’re seeking — and
not preclude themselves from even trying it,
when no one knows what the future holds,”
she says. “You don’t know if you’re definitely going to start a family, or what resources
you’ll have available when you do, or even
when that will happen for you.
“So rather than preclude entering the
field in certain positions altogether, we should
encourage them to consider how creatively
they could balance the two, and consider that
one never knows what’s going to happen.”
Lahren hopes firms will embrace technological advancements that lend themselves
to flexibility — like video-conferencing and
networks that allow employees to work from
home. Her CEO, for example, has incentives
to retain talent, like accommodations for
children and flexible schedules.
Lahren also says women shouldn’t shy
away from asking for these things — talking to
employers, presenting alternatives to current
schedules, and making a case for more flexiwww.vsb.org

bility. “Treat it like a presentation to a client,”
she says. “Put it in numbers, research, have a
plan — not just ‘I can’t work under this current schedule, it needs to change,’” she says.
And outside organizations, like the VWAA,
which spearheads networking and mentoring
groups across the commonwealth, can help,
she adds.
Chipping Away
Reynolds notes a difference between external
mentoring and in-firm sponsorship, and she
hopes firms will see the latter as their responsibility.
“Sponsorship is where you have people who are getting your face out there,” she
says. “Getting you in networks and getting
you known so you can develop the book of
business that allows you to them move up in
the private law firm practice into the equity
partner role.”
It’s incumbent on law firms to change
the narrative and the culture, Childress says.
Flexible maternity (and paternity) leave, subsidized childcare, PTO policies for caregivers
who might not be parents, programs that
groom young women, she lists for example.
“Having sponsors and mentors who are
teaching them, what is an equity partner,”
Childress says. “So when they are ready to
ascend to those spaces, after they become
mid-level associates, they should really be
thinking about, ‘ok this is what I need to do to
set myself up to become this, if that’s what I
want.’”
Every firm is trying, Childress says. Worklife balance is something that all attorneys
struggle with — even those in solo practice.
But firms need to promote and accept the
good policies they might already have on
paper. “Every firm really has to do a true
assessment of their culture to determine, even
though we have these policies, do we actually
institute these policies in practice?” Childress
says. “If we have, you know, a policy that offers telework, do we look down on people
who telework, even though we allow it?
“We really have to talk the talk and walk
the walk.”
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Harmon continued from page 19

converted gun shops down in South Carolina,
to the 50th floor of a courthouse in Cleveland
— the judge had a courtroom up there.
And it’s just fascinating because every place is
different. You do have to adapt, because what
works in Hampton, SC, doesn’t necessarily
resonate the same as in Detroit, MI, or in San
Francisco, CA.
I love that component of it. And I also
love the component of it of not being focused
in one particular area. I try cases of all particular types, and I like it that way.
What are your goals as chair for
McGuireWoods?
Our firm is organized with the chair leading
the firm, providing the voice, the face, and
the strategic direction. My first act as the
chair was to nominate the managing partner,
J. Tracy Walker IV, who is an outstanding
lawyer, an incredible person. He is responsible
really for carrying out the vision of the chair
and running the firm on a day-to-day basis.
So what I’ve been doing and I will continue
to do is to spend a lot of time at all of our 23
offices, visiting our partners and staff and lawyers, to just talk to them, because our people
have some incredible insight and incredible
ideas on our direction.  
Richard Cullen and Tom Cabaniss, in
my opinion, did a phenomenal job of leading
our firm for the past 11 years. They took
McGuireWoods from being a super regional
firm and made us a national firm, and I think
our next period of development is to go from
being a national firm to being a national powerhouse. So that’s what we have our sights on.
What are the biggest changes you’ve seen at
the firm and in the legal profession?
I think regarding McGuireWoods, just our
growth. When I started, before Richard and
Tom were chair and managing partner, we
were really a Virginia firm. We were mid-Atlantic, but we didn’t have any significant offices or presence outside of Virginia. And I had
no clue that we were going — I think when I
started, maybe we had seven offices — to go
from seven to 23. You couldn’t have convinced
me that we were going to be in Brussels and
London, all the places that we are.
But the thing about the firm, I’ve always
felt like we were very collegial and that the
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camaraderie here is very high. Despite the
growth, I still feel that way.
In terms of the legal market, the increase
in technology and its impact on the law, it’s
just grown so fast. I remember, when I first
started, the big issue was some of the partners
didn’t trust research not from the book. If
it was online, it was suspect. We were going
through that transition.
Also, you didn’t get back to clients immediately. They didn’t have access to you all the
time. We didn’t have cell phones. There was
always a little bit of a time lag, so to speak.
Now, client service is happening so rapidly,
being able to respond and the impact it’s had
on the practice. So I would say the proliferation of knowledge through technology has
had a significant impact.
What do you like to do for fun?
This is nothing earth shattering, but I love
spending time with my wife and kids. In this
type of practice you travel quite a bit and
you’re gone a lot, so I love spending time with
them.
I’m also very passionate and been involved for close to 20 years in prison ministry for young men at the Bon Air Juvenile
Correctional facility — men who are teenagers, effectively, who get involved in the
juvenile system. And maybe over the last three
or four years, I’ve been involved with [prison
ministry for] older men, grown men in federal penitentiary down in Petersburg.
I also love traveling, love the beach, all
types of water activities.
If you weren’t a lawyer, what would you be?
This is going to sound odd, but I think at this
moment in time, I would be some type of
counselor, maybe a marriage counselor, maybe helping youth who’ve gone through crisis,
but I think I would be some type of counselor.
Robert Lewis, McGuireWoods’ senior manager for media relations, chimes in: General
Manager of the Mets?
Virginia Lawyer: This is a hypothetical,
parallel universe, so you can be whatever you
want to be.
Harmon: [laughing] Ok, so I’d be a counselor
for all the Mets fans who are on the brink of
suicide.
Lewis: You’ll always have 1986.
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Navigating Your Client through Arbitration
by Juanita F. Ferguson

In the construction industry, the
terms “conflict” and “dispute” are synonymous with project delays and cost overruns. For that reason, alternative dispute
resolution, in particular arbitration, has
been a long favored means of resolving
disputes and avoiding expensive and
protracted litigation. Long regarded as a
swift, efficient, and cost effective process,
arbitration necessitates that parties agree
to submit a dispute to a neutral third party and to be bound by whatever decision
that the neutral renders in the matter. The
arbitrator is customarily a retired judge
or a practicing attorney who specializes
in the area of law that the dispute entails.
In the commonwealth, the law governing
the arbitration process is the Uniform
Arbitration Act, Virginia Code § 8.01581.01 et seq. The attraction of arbitration
is due, in part, to the fact that litigants
avoid congested dockets, lengthy discovery periods, and the sometimes vexatious
motions practice associated with litigating a dispute in the court system.
26

VIRGINIA LAWYER | February 2018 | Vol. 66 | GENERAL INTEREST FEATURES

There is an increasing need for attorneys
to actively prepare clients for arbitration long
before the need arises. It actually begins when
drafting agreements. Otherwise, depending
on the level of understanding of a client as to
how arbitration works, the benefits of arbitration can seemingly dissipate. First, when advising clients during the drafting or reviewing
of a proposed contract, consider that it may
not be prudent to draft an arbitration provision where the dollar amount in controversy
does not warrant the costs associated with
arbitration. Second, if arbitration is a recommended option for dispute resolution, give
careful consideration to the venue for the proposed arbitration. For example, a client whose
place of business and primary contacts are in
Mathews County would be reluctant to agree
to arbitration in Washington County. Third,
if the provision is inconsistent with other
contractual terms, it could threaten a party’s
ability to enforce arbitration. Fourth, give
careful consideration to the selection of an arbitration service. The fees can vary from one
service to another. If a client is unprepared for
the filing fees and periodic payments, even the
most comprehensive arbitration clause will
www.vsb.org
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not be utilized.
When recommending arbitration, remember its appeal for clients – that it is swift,
effective and is not supposed to resemble
the formality of litigating a matter in court.
We know that isn’t always the case, and your
clients should know this too. When advising
your client, keep in mind the various scenarios. For example, if an arbitrator is selected
who may not operate as quickly as your client
would like, then it may not be a good fit for an
effective arbitration. Additionally, depending
upon the arbitrator, “pre-arbitration proceedings” such as discovery and the filing of motions can resemble the various events included
in a Uniform Pretrial Scheduling Order. Also,
while document requests and depositions are
not uncommon in arbitration, be attuned
to an arbitrator’s recommendations, or even
requirements, for the use of court reporters —
especially if the parties request the arbitrator
to write an award that explains the arbitrator’s
reasoning. The more discovery allowed during
arbitration means the greater likelihood of
discovery disputes arising between the parties.
And unlike a judge, the more an arbitrator is
called upon to resolve disputes between the
parties, the more expensive it is to arbitrate
the matter — at least until or unless the
arbitrator awards costs and attorney fees to a
prevailing party in the litigation.
It may seem like a given, but it is a good
practice to routinely remind a client that the
arbitrator is paid on an hourly basis, which is
often the case. Because the parties pay for the
services of an arbitrator, sometimes there is
a risk that they consider the arbitrator their
private judge and therefore on call to address
whatever concerns arise during the process.
The more the arbitrator is entrenched in
working through the issues with parties, the
more the services cost, and no amount of encouragement from an arbitrator can eliminate
the level of animosity that may exist between
parties. If the process becomes cost prohibitive, it can result in one or more parties
simply opting out of the process by failing to
fulfill financial obligations to the arbitration
service, thereby threatening an arbitration
hearing for all of the parties involved. Of
course, a nondefaulting party could agree to
assume the defaulting party’s costs and seek
recovery as part of an arbitration award.
Before following a client’s instructions
to file suit, ensure that the client is aware if
an arbitration provision is a term of their

agreement. It is derelict to file suit knowing
that a client will be faced with a legitimate
procedural challenge, and it costs a client
unnecessary resources to defend against a
motion to compel arbitration or to stay a
matter pending arbitration. A well-drafted
arbitration provision will more than likely be
upheld in the courts. A simple remedy is to
seek the opposing party’s agreement to waive
the arbitration provision prior to filing suit.
That way, if there is not agreement, your client
can demand arbitration immediately and
begin the process of dispute resolution.
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Since there is generally no right of appeal of an arbitrator’s award, if an arbitrator makes a decision that
appears to be a misunderstanding of the law or the
facts of the case, there is no means to correct the mistake. Ensuring that clients understand the finality of
the process is an ongoing obligation.
Since there is generally no right of appeal
of an arbitrator’s award, if an arbitrator
makes a decision that appears to be a misunderstanding of the law or the facts of the
case, there is no means to correct the mistake.
Ensuring that clients understand the finality
of the process is an ongoing obligation.
Making it a priority to ensure your clients
understand the risks and rewards of the process helps them make educated and mindful
decisions through the process. It will also
establish you as a knowledgeable and conscientious attorney, no matter what the outcome.

Juanita F. Ferguson is a shareholder of Bean, Kinney
& Korman PC, focusing her practice on real estate and
construction litigation. She represents owners, contractors, and subcontractors in all phases of construction,
as well as litigation and alternative dispute resolution.
She has an active practice in federal and state courts in
Virginia, Maryland, and the District of Columbia.
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Doctors and Lawyers Team Up to Serve
Low-Income Patients
by Deirdre Norman

When a child living in poverty
goes to a doctor repeatedly for issues
relating to asthma, the doctor may be
able to treat the medical condition.
But if the child then goes home to an
apartment infested with mold and
cockroaches, medical care alone won’t
solve the problem. A letter from a
lawyer to a landlord is often far more
effective than a similar letter from a
physician or social worker. That’s why
doctors, nurses, and social workers are
collaborating with lawyers to improve
health outcomes for low-income patients by addressing the social causes
of poor health that are rooted in legal
problems.
Medical-legal partnerships (MLPs) embed
lawyers in the clinical setting to work alongside members of the healthcare team to
detect, address, and prevent conditions that
harm the health of patients. In Virginia and
40 other states, these teams are addressing
complex social factors such as unlawful
evictions, poor housing conditions, improper
insurance and public benefit denials, employment discrimination, and denial of education
rights. With more than 300 partnerships
across the country, and a growing number of
federal funding mechanisms that recognize
the value of legal involvement, MLPs represent a burgeoning field dedicated to improving access to healthcare and the overall health
of our communities.
VCU Health System, the largest safety net
provider in Virginia, recently hired attorney
Allison Held from the State Corporation
Commission to develop the business plan and
formal infrastructure for MLP Richmond.
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“Patients with the greatest social needs often
have the least access to the legal services
necessary to improve health conditions,” Held
says. “We are taking comprehensive care for
our patients to the next level by reshaping the
way we address social and legal problems that
too often contribute to bad medical outcomes.
Offering legal services at the clinic where
patients can now see a lawyer when they come
to see their doctor is a game changer.”
Held is confident that MLPs are a winner
for all parties. Adding a lawyer to a clinical
team can save the physician time and make
the process more effective, since attorney
arguments carry more weight when they
include a medical opinion — which is more
easily obtained when the lawyer is stationed
in the clinic with the doctor. Held and her
team were recently awarded two competitive
grants. The Richmond Memorial Health
Foundation’s grant will support the launch of
onsite legal services at the Children’s Hospital
of Richmond at VCU (CHoR), and a United
Way THRIVE grant awarded to CancerLINC
will support onsite legal services at VCU
Massey Cancer Center. Sara Blose, senior
attorney at Central Virginia Legal Aid Society,
will serve as the MLP attorney at CHoR.
Mary Weiser, client services attorney for
CancerLINC, will assume the MLP attorney
role at Massey.
Civil legal aid organizations are natural
partners for MLPs. Their legal aid lawyers are
poverty law generalists, and have experience
and expertise in meeting the legal needs of
the most vulnerable populations. In addition, a growing number of law firms and pro
bono lawyers are partnering with hospitals
and health centers to represent low-income
patients to supplement the work legal aid
lawyers do. “We will need the support of law
firms and the private bar to sustain and expand our legal services to patients across the
VCU Health System footprint,” Held says. “We
are currently only serving a small percentage
www.vsb.org

GENERAL INTEREST

Allison Held, Esq., Mary Weiser, Esq., Sean McKenna, M.D., Mary Helen Hackney, M.D., and Sara Blose, Esq., in the newly-built Children’s Hospital of Richmond at VCU.

of patients with unmet legal needs at the
hospital.”
According to Crista Gantz, director of
access to justice at the Virginia State Bar and
former staff attorney at CancerLINC, “One
of the biggest obstacles for poor people is
transportation. Medicaid can get them to the
hospital for medical treatment, and if we can
have a lawyer there to help with legal issues,
then we remove that travel barrier to justice.”
According to the National Center for
Medical Legal Partnership, studies show
that when legal problems are addressed with
MLPs:
• People are admitted to the hospital less.
• Patients take medications as prescribed
more often.
• People report less stress.
• Less money is spent on health services.
because patients report to the hospital
less often.

• Clinical services are better reimbursed by
public and private payers.
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Held says that VCU Health System
patients have access to legal services in the
areas of housing, public benefits, employment, insurance, family law, guardianship,
education, and estate planning under the
MLP Richmond program. “In addition to
direct representation, lawyers and healthcare professionals work together to identify
vulnerable patients who have unmet civil legal
needs that negatively impact their ability to
live healthy lives. We will be training clinicians
and other health workers to recognize these
‘health-harming civil legal needs’ and do
something to help.”
For more information about MLPs and
how you can help, please contact Crista Gantz
at gantz@vsb.org or (804) 775-0522.
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Construction and
Public Contracts Law
by Christopher S. Boynton

The Construction Law and Public Contracts Section is pleased to have
this opportunity to present three articles highlighting recent legal developments
that impact construction industry participants, whether it involves construction
contracting with the federal government, the Commonwealth of Virginia, or
private parties. The three articles address the important and ever-evolving topics
of preserving delay claims against the commonwealth, a surety’s ability to rely
upon its principal’s pay-if-paid defense to subcontractor payment bond claims,
and the new 2017 AIA construction contracting forms. Arnie B. Mason, the chair
of our publications committee, again led the effort to recruit authors from our
section to share their professional insights on these critical issues. We hope in
your review of these articles that you find information useful to your practice.
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In “Defending Payment Bond Claims —
What Is To Be Done?” Scott W. Kowalski and
Mark A. Burgin address the challenges facing
sureties who attempt to rely upon their principal’s pay-if-paid clause in defending against
subcontractor claims on payment bonds.
Clearly, case law is in flux in this area, with
federal courts — particularly in Miller Act
claims — generally finding that a surety cannot rely upon its principal’s pay-if-paid clause
to deny bond claims, while state trial courts
appear to be more strictly interpreting contracts to allow sureties to benefit from their
principals’ inclusion of pay-if-paid clauses in
contracts with their subcontractors. Scott and
Mark also discuss the federal court distinction
between contract provisions impacting the
timing or right of recovery versus the measure
of recovery, and the federal courts’ general view that clauses falling into the former
category are unenforceable by a surety in the
Miller Act context.
In “A Decade in the Making: the 2017
Revamp of the AIA’s Construction Contract
Documents,” Stephen K. Pudner reviews the
newest incarnation of the American Institute
of Architects’ design-bid-build construction
contract forms. Stephen notes that the AIA
has made substantial changes to the insurance
requirements of the A201 family of forms,
and that the 2017 AIA forms also include
major revisions to how damages are calculated and enforced, including making automatic
the assessment of liquidated damages rather
than requiring the assertion of a claim prior
to assessment. Other changes continue the
decades-old trend of lessening the architect’s
responsibility and liability under the A201
family of forms, and create a process for making and agreeing upon an advance calculation
of the contractor’s fee when an owner later
terminates the contract for its convenience.
In “Time is Money: Preserving Delay
Claims in Virginia State Contracts,” Jacob P.
“Jay” Stroman provides a detailed overview of
the procedural hurdles involved in submitting
and documenting a delay claim against the
Commonwealth of Virginia and its agencies.
Jay highlights the various notice requirements
embedded in state statutory law, specifications, and contract forms. He also discusses
the importance of providing a timely and
complete Schedule Impact Analysis as part of
the claims documentation process. Because
strict compliance with notice and documentation provisions can often make or break a
www.vsb.org

contractor’s contract claim against a Virginia
public owner, such issues are frequently at the
center of these disputes.
Our section is in its 38th year of offering exceptional networking and educational
opportunities in the areas of construction
and government contracts law to our members. Our annual program lineup includes
our highly popular two-day CLE program
in early November at the Boar’s Head Inn in
Charlottesville, where section members at all
experience levels from across the commonwealth meet to discuss the latest developments in our practice areas and to network.
We also co-sponsor a CLE session each June
at the Virginia State Bar’s Annual Meeting
in Virginia Beach. This year, we are partnering with the Litigation Section to present
“Successful Appellate Practice from the Trial
Court to the Appellate Court” with an outstanding panel of speakers, including sitting
trial and appellate judges and noted appellate
practitioners.
We produce a semi-annual newsletter
to keep our members informed of recent
judicial decisions and new legislation. Our
members have access to the Construction Law
Handbook, a comprehensive resource that
indexes and digests construction law cases
decided in Virginia’s state and federal courts.
We also sponsor CLEs, webinars, and several
networking events throughout the year, the
details of which are announced on our section’s website (http://www.vsb.org/site/
sections/construction).
I invite you to join our vibrant section.
Please feel free to contact me for more information on all that our section has to offer.

Christopher S. Boynton is a deputy city
attorney for the City of Virginia Beach, and
focuses his practice on civil and commercial litigation, including disputes in the
construction and government contracting arenas. Boynton has an active trial
practice in federal and state courts. He is
the chair of the board of governors of the
Construction Law and Public Contracts
Section of the Virginia State Bar.
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Defending Payment Bond Claims
— What Is To Be Done?
by Scott W. Kowalski and Mark A. Burgin

Construction suretyship is a
tripartite relationship where a surety
issues bonds to guarantee a contractor’s obligation for performance and
payment to an “obligee.” Sureties expect that their bond obligations will
mirror the contractor’s obligations
as defined by the operative contracts.
However, in certain circumstances,
the surety’s liability may be greater
than the contractor’s obligations and
exceed the operative contract terms.
We discuss one such circumstance
here — can a surety assert defenses
to payment bond claims based upon
the clear terms of the underlying
contract?
32

Bond Claim
Generally, owners require performance and
payment bonds to guarantee the principal’s
performance to the owner and the principal’s payment obligations to its downstream
subcontractors and suppliers. A payment
bond claimant typically has a direct contract
with the contractor or a contract with a subcontractor of the contractor.1 In responding
to payment bond claims, sureties rely upon
the terms in the contractor’s subcontract to
ensure that only valid claims for payment
are satisfied.2 Once a payment bond claim
is made, a surety must independently investigate the claim and either resolve or deny
the claim. In responding to payment bond
claims, sureties will look to the terms of the
payment bond and the law to assess available
surety defenses (notice, material modification,
and the bond amount), and will look to the
terms of the applicable contract of the surety’s
principal for contractual defenses. One such
term is a “pay-if-paid” clause, which spreads
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the risk of owner nonpayment down to the
subcontractors. Although Virginia courts will
enforce “pay-if-paid” clauses in disputes between general contractors and subcontractors,
a surety’s ability to rely on the same clause in
defending a payment bond claim is doubtful,
depending on the type of project.
This article explores the limitations
imposed by courts on a surety’s ability to rely
upon a “pay-if-paid” provision in the contractor’s subcontract for private and public
projects.
Private Projects
The Supreme Court of Virginia has not
addressed whether a surety may assert a
principal’s “pay-if-paid” clause as a defense by
relying solely upon language in the contractor’s subcontract. As such, Virginia circuit
courts and federal courts have speculated as
to how the Supreme Court of Virginia would
rule on the issue.
Virginia courts frequently cite to the
Fourth Circuit Court of Appeals’ decision in
Moore Brothers Co. v. Brown & Root, Inc., 207
F.3d 717 (4th Cir. 2000). In Moore Brothers, a
developer contracted with Brown & Root Inc.
to construct the Dulles Toll Road Extension,
a private project.3 The contractor obtained a
payment bond and entered into subcontracts,
which included “pay-if-paid” clauses.4 After
an arbitrator awarded additional compensation to the contractor, the developer advised
that it could not pay the award.5 In turn, the
contractor denied payment to its subcontractors based on the “pay-if-paid” clause in the
subcontracts.6
The subcontractors then filed payment
bond claims in the US District Court for the
Eastern District of Virginia, which granted
summary judgment to the subcontractors and
determined that the surety could not rely on
the “pay-if-paid” clause in the subcontracts
to avoid payment.7 On appeal, the Fourth
Circuit affirmed, holding that a surety cannot
assert a principal’s “pay-if-paid” defense to a
subcontract claim if the “pay-if-paid” language
is not expressly incorporated into the payment bond.8 The court found it nonsensical
to suggest that the owner’s nonpayment could
absolve the surety of its obligation to pay
claimants because that would defeat the purpose of a payment bond.9 The court concluded that the Supreme Court of Virginia would
not allow a surety to invoke the “pay-if-paid”
clause as a defense in these circumstances.10
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The Circuit Court for the City of
Roanoke reached a different conclusion in
IES Commercial, Inc. v. The Hanover Insurance
Co., CL16-108 (Va. Cir. Ct. City of Roanoke
May 3, 2016). In IES Commercial, the property
manager contracted with a general contractor
to construct the Center in the Square facility,
a private project in Roanoke.11 The contractor
obtained a payment bond and entered into
subcontracts, which included a “pay-if-paid”
clause.12 A subcontractor filed suit on the
payment bond due to nonpayment, and the
surety defended based upon the subcontract’s
“pay-if-paid” clause.
The court held that the surety could
rely on the subcontract’s “pay-if-paid” clause
because a surety can assert any defense that is
available to the contractor, and a “pay-if-paid”
clause is a valid and enforceable defense for
a contractor in Virginia.13 Furthermore, the
court determined that the payment bond did
not create independent obligations for the
surety separate from those imposed on the
contractor in the subcontract.14 As a matter of
judicial policy, the court found no compelling
reason to single out “pay-if-paid” defenses
from other defenses available to a surety on
private projects by requiring that “pay-ifpaid” clauses be in both the subcontract and
the payment bond. One reason is that subcontractors can protect their interests by asserting
mechanic’s liens against the owner’s property
on private projects.15

The Supreme Court of Virginia has not addressed
whether a surety may assert a principal’s “pay-ifpaid” clause as a defense by relying solely upon
language in the contractor’s subcontract.
Although the state of the law on private
projects for the surety’s “pay-if-paid” defense
remains uncertain in Virginia, there is greater
clarity in the realm of public construction
projects.
Public Construction Projects
On federal construction projects, courts have
determined that the Miller Act requires sureties to reimburse claimants for “the amount
due” even if the obligation is not specified
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in the payment bond.16 In determining the
“amount due” under the Miller Act and in the
context of contractual provisions governing
payment, a number of courts have held that a
payment bond surety cannot assert the principal’s contractual defense if the provision
impacts the timing or right of recovery, but can
assert the principal’s contractual defense if
the provision impacts the measure of recovery.
This distinction was discussed in detail in
the Ninth Circuit’s decision in United States
ex. rel. Walton Technology, Inc. v. Weststar
Engineering, Inc., 290 F.3d 1199 (9th Cir.
2002),17 which held that a “pay-if-paid” clause
was a timing or right of recovery provision and
could not be relied upon by a surety.
Recently, the Walton Technology distinction was raised in United States ex rel. VT
Milcom, Inc. v. PAT USA, Inc., 2017 U.S. Dist.
LEXIS 109572 (W.D. Va. July 14, 2017). In
VT Milcom, the United States Army Corps of
Engineers awarded a contract for minor construction on facilities in Qatar.18 The contractor provided a Miller Act payment bond and
issued a subcontract that included the following “pay-if-paid” provision: “The Contractor’s
receipt of payment from the Owner is a
condition precedent to the Contractor’s
obligation to pay the Subcontractor.”19 The
subcontract also contained a payment schedule that provided for payment of 20 percent
upon material purchase, 60 percent upon
installation/testing/commissioning (ITC), and
20 percent upon final acceptance.20 After the
prime contract was terminated for default (for
reasons unrelated to the subcontractor), the
contractor terminated the subcontract.21 The
subcontractor filed suit against the contractor and the surety to recover the remaining
balance that the subcontractor claimed was
due.22
On summary judgment, both parties
relied upon Walton Technology’s distinction
between timing or right of recovery and measure of recovery provisions under the Miller
Act. The surety argued that the milestone
payment schedule was a measure of recovery
provision and, because the subcontractor
had not achieved the ITC completion milestone, the 60 percent payment was not due.23
Conversely, the subcontractor argued that the
payment provision was a timing or right of
recovery provision, similar to a “pay-if-paid”
provision, and could not be enforced to avoid
liability under the Miller Act bond.24
34

The VT Milcom court granted the subcontractor’s motion for summary judgment
on the payment bond claim.25 Relying upon
the Walton Technology’s distinction to determine the “sums justly due,” the court found
that the milestone payment schedule was a
timing of recovery provision, not a measure
of recovery provision and, therefore, could
not be enforced against the subcontractor
under the Miller Act.26 The court found it
persuasive that a number of other provisions
of the subcontract addressed payment terms
and procedures, but none of these provisions
referenced the payment milestone schedule.27
As for payment bond claims on state
projects subject to Virginia’s “Little Miller
Act,” the Supreme Court of Virginia has not
yet issued a ruling on point. However, the
Court has recognized that Virginia’s “Little
Miller Act” is similar to the federal Miller Act
and was enacted for the same purpose.28 In
the absence of applicable Virginia decisions,
Virginia courts often rely upon federal Miller
Act case law in assessing the parameters of
“Little Miller Act” bond claims.29 Therefore,
it is likely that sureties on public projects in
Virginia will be prohibited from relying upon
a subcontract’s “pay-if-paid” provision in
defending against payment bond claims.
Conclusion
Until the Supreme Court of Virginia makes a
determination, the state of the law in Virginia
regarding the ability of a private project’s
surety to enforce a subcontract’s “pay-if-paid”
clause remains uncertain. Nearly 20 years
ago, the Fourth Circuit presented its interpretation of Virginia law in Moore Brothers.
Just this past year, however, a Virginia circuit
court issued a directly contrary ruling in IES
Commercial.
It is always a questionable undertaking
to predict the path of the law. One of the
long-standing justifications for a payment
bond is to protect owners from the potential
failure of their contractors to make payments to subcontractors. Allowing a surety to
enforce a contractor’s “pay-if-paid” provision
does not thwart that justification because
the operation of the clause requires that the
payment failure originate with the owner.
Regardless, the safest course for contractors
and their sureties is to assume that provisions
such as “pay-if-paid” clauses will not be enforced unless the clause is specifically included in the payment bond.
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The state of the law on the surety’s enforcement of “payif-paid” clauses on federal projects in Virginia is not finally determined, but the path seems clear — sureties cannot rely upon
contractual “pay-if-paid” clauses in defending against payment
bond claims. Although the Fourth Circuit has not issued a
decision directly on point, the Eastern District of Virginia
has indicated its belief that subcontract provisions similar to
“pay-if-paid” clauses will not be enforceable by a surety under
a Miller Act bond. The path was illuminated further in a recent
decision by the Eastern District of Virginia in which a Miller
Act surety’s enforcement of a “no damages for delay” clause
was denied as a timing of recovery provision, which the court
determined was prohibited by the Miller Act.30
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Ex. C; Answer ¶¶ 9-10, 17.
20	
VT Milcom, 2017 U.S. Dist. LEXIS at *9, 19-20.
21	
Id. at *4; Def. Answer to Pl.’s Req. for Adm. No. 73; Stipulation ¶¶
6-7.
22	
VT Milcom, 2017 U.S. Dist. LEXIS at *4-5; Stipulation ¶ 10; see
Compl.
23 VT Milcom, 2017 U.S. Dist. LEXIS at *4-5.
24	For purposes of this article, we are considering the surety’s reliance upon the payment milestone schedule in the subcontract to
be the equivalent of reliance upon a “pay-if-paid” provision.
25 Id. at *21.
26 Id. at *20.
27 Id.
28	
See Solite Masonry Units Corp v. Piland Constr. Co., 217 Va. 727,
730-31, 232 S.E.2d 759, 761 (1977).
29	
See Vulcan Materials Co. v. Betts, 315 F. Supp. 1049, 1050 (W.D.
Va. 1970).
30	
See United States ex rel. Kitchens To Go v. John C. Grimberg Co.,
Inc., 2017 U.S. Dist. LEXIS 173362, 2017 WL 4698217 (E.D. Va.
2017).
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clerking for a year at Tazewell County’s Circuit Court. Burgin’s practice
primarily focuses on construction law, surety law, and litigation. Burgin
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A Decade in the Making:

The 2017 Revamp of the AIA’s Construction
Contract Documents
by Stephen K. Pudner

Reproduced with the permission of The American Institute of Architects, 1735 New York Avenue, NW, Washington, DC, 20006.

Every 10 years, the American
Institute of Architects (the AIA)
issues revamped versions of its industry leading construction contract
documents. Like political scientists
attempting to understand the impact
of a new census on congressional representation, once a decade, construction lawyers and their clients analyze
the AIA’s overhauled documents and
attempt to understand the impact on
their businesses.
In 2017, the AIA revamped many of its
construction contract documents for the
36

first time since 2007, and this article seeks to
provide a baseline understanding of the most
important changes. Although most clients
and attorneys likely view a thorough reading
of the AIA contract documents primarily as
a remedy for insomnia, an understanding of
their terms is critical for protecting against
risks and ensuring that construction and
development projects run smoothly.
Background on the AIA and Construction
Contract Form Documents
Before delving into the 2017 revisions, it is
necessary to provide some background on the
AIA itself and to address which construction
contract forms are covered in this article.
In 1857, architects founded the AIA as an
industry trade group, and the AIA has created
construction contract forms since 1888. While
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other groups have developed alternative forms
in attempts to compete with the AIA (e.g., the
Design-Build Institute of America documents
and ConsensusDocs), the AIA forms are
still the industry standard for construction
projects throughout the United States. This
article will focus on the AIA’s contract forms,
but construction law practitioners and their
clients should be aware that non-AIA contract
forms exist.
Similarly, while this article focuses on
the “A201 Family” of contract forms for
use on projects using the design-bid-build
delivery model, attorneys and their clients
should be aware that the AIA also produces other families of construction contract
forms. Specifically, the AIA also produces
the “Design-Build Family” of documents for
projects on which the design-build delivery
model is utilized as well as different families
of documents for projects using a construction manager as advisor (CMa) or as contractor (CMc) (e.g., the A141, A142 and B143
design-build documents and A132, A133 and
A134 construction manager documents). The
AIA issued revised versions of these families
of documents in 2014 and 2009 respectively,
but these are not the focus of this article.
Instead, this article focuses on the A201
Family of design-bid-build contract documents, which were revised in 2017. These
include the A101 (used when an owner and
general contractor have agreed to a fixedsum payment for a project); the A102 (used
when an owner and general contractor have
agreed that the owner will pay for the general
contractor’s costs, plus a set fee, subject to
a Guaranteed Maximum Price); the A201
(which provides the general conditions to be
used in conjunction with the A101 or A102
on a given project); and the B101 (contract
between owner and architect). Although
contracting parties often negotiate substantial
changes to these forms for particular projects,
it is critical for construction law practitioners
to understand the contents and purpose of
the form AIA contract documents when advising their clients in the construction, design,
and real estate development fields.
What Changed in 2017?
A comparison of the 2007 and 2017 versions
of the A201 Family of contract documents
shows extensive revisions throughout those
documents. Many of these changes were made
to clean up and modernize the documents,
www.vsb.org

while others implement what the AIA determined to match best or common practices.
Further, some of the changes seem intended
to protect architects. The following sections
summarize some notable examples of these
changes. It is important to note that after a
phase-in period, any new AIA contract documents will have to be created using the 2017
versions as the 2007 versions will no longer be
available on the AIA software program.
1. Changes to insurance requirements.
One of the biggest changes in the 2017 forms
is that insurance requirements have been
moved from the body of these documents to
a new Exhibit A, which includes significantly more detail than did the prior insurance
provisions. A short summary remains in
Article 11 of the A201, but the parties must
now negotiate the new Exhibit A insurance
exhibit for each project. Specific revisions to
the insurance language relate to the waiver of
subrogation, cancellation notice requirements,
coverage duration, as well as a new “checkbox” list of additional types of insurance
policies for the parties to select.
One change in the 2017 documents that
attempts to keep pace with changing times is
a new provision relating to insurance for the
ever more common use of drones and other
unmanned aircrafts. Insurance companies
have argued that drones are not covered by
standard commercial general liability (CGL)
policies by citing the standard CGL policy
language excluding coverage for the use of
“Aircraft, Auto or Watercraft.” While the
insured have valid arguments to challenge
any such denial of coverage based on this
exclusion, they are well advised to consider
purchasing endorsements explicitly covering
drones (e.g., the CG 24 50 06 15 endorsement). Doing so will buy peace of mind and
avoid potentially large and uninsured liability
resulting from the use of drones and/or long
coverage battles with insurance companies
regarding whether their use is covered.
2. Changes to electronic document delivery
requirements.
Sections 1.7 and 1.8 of the 2017 version of
the A201 contain important revisions to the
requirements governing delivery of Building
Information Modeling (BIM) and other
electronic documents. Specifically, the revised
language requires the parties to negotiate
and enter into an E203 BIM and Digital Data
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Exhibit to establish the requirements for digital data use and delivery, including the specific
Level of Development detail called for in
those documents. This is an attempt to minimize disputes at the end of the project where
one party to a contract demands a higher level
of detail in a BIM model than the other party
understood it had agreed to provide. See also
A101 §9.1 and A102 §16.
Importantly, under the 2017 documents,
if the parties do not enter into an E203 setting
forth the requirements for electronic documents, the party that uses the other’s BIM
and other electronic documents does so at its
own risk. Accordingly, parties to a construction contract negotiation should thoroughly
consider and negotiate the requirements regarding delivery of BIM and other electronic
documents prior to contract execution.
3. Changes to damages calculation.
The 2017 AIA contract documents also contain a number of important revisions regarding damages calculations. Specifically, A101
§4.5 and A102 §§4.3.3 and 5.1.6 explicitly
provide for liquidated damages (LDs) when
a contractor does not complete a project
within the timeframe required by the contract. Importantly, under the 2017 revisions,
if the conditions for LDs are met, the owner
is automatically entitled to recover LDs, and
per A201 §15.1.2, the owner does not have to
assert a “claim” to do so.

One change in the 2017 documents that attempts to
keep pace with changing times is a new provision
relating to insurance for the ever more common use
of drones and other unmanned aircrafts.

Another important change to the 2017
documents relates to an owner’s termination
of a contract for convenience. Specifically,
A201 §14.4 envisions the parties agreeing
ahead of time to a set fee that will be paid to
the contractor if the owner terminates the
contract for convenience. Compare 2007 and
2017 versions of A201 §14.4 (replacing “reasonable overhead and profit on the Work not
executed” with “the termination fee, if any”);
see also A101 §7.1.1 and A102 §14.1.3. This is
38

a fundamental change to the AIA documents
that seeks to establish at the contract negotiation phase a reasonable amount of damages
the contractor will suffer if an owner terminates for convenience. In light of this change,
contractual parties will need to think through
what a fair amount for any such fee may be
and if that amount should change depending
on when during the project the owner terminates for convenience.
4. Changes relating to proof of owner’s
financing.
Another important change is in A201 §§2.2.1
and 2.2.2, which together revise when the
contractor may demand proof of finances and what steps it may take in response.
Specifically, under the 2017 revisions, a
contractor now is specifically authorized to
stop work on the project until the owner gives
it “reasonable evidence” that it has adequate
financing whenever the contractor identifies
in writing a “reasonable concern” about the
owner’s ability to make required payments.
Critically, neither “reasonable evidence” nor
“reasonable concern” are defined in these sections, and it is likely that these provisions will
lead to litigation as the new contract forms
are put into practice.
5. Changes to lessen architect’s responsibilities and liability.
Some of the 2017 changes seem intended
to lessen architects’ potential liability and
responsibilities, perhaps reflecting the nature
of the AIA as a trade group created by and for
architects. This is true even though that the
AIA body overseeing the 2017 revisions consulted with and solicited input from representatives from a variety of construction project
participants, attorneys, and other trade
groups when drafting the revised documents.
The 2017 version of the B101 form contract between an owner and architect contains
several revisions that may be beneficial to
architects. Although some of these changes
are not major, many seem to reflect a shift
of responsibility away from the architect
(e.g., B101 §§3.5.2.2 and 3.5.3.3 under which
the architect previously was responsible for
“procuring” bid and proposal documents
but now is responsible only for “facilitating”
distribution of those documents). Other
changes seem to reflect an attempt to provide
additional compensation to the architect (e.g.,
B101 §3.5.3.3 providing that the architect’s
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work relating to a contractor’s substitutions are now treated as
an “Additional Service” that requires additional compensation;
B101 §6.7 requiring additional compensation relating to revising construction documents because bids exceed the owner’s
budget).
Additionally, the 2017 versions of the A101, A102 and
A201 documents reflect similar architect-oriented changes,
even though the architect is not a party to those documents.
An example of such a change is A201 §1.1.8, which now explicitly disclaims any liability for the architect based upon the
initial decisions that it makes on a project. Other changes seem,
at least in part, aimed at lessening an architect’s responsibilities
on a project. Specifically, A201 §4.2.4 now calls for more direct
communication between the contractor and owner instead of
through the architect, but explicitly requires the owner and
contractor to include the architect in communications that
relate to the “Architect’s services or professional responsibilities.” See also B101 §5.12. Finally, A201 §7.4 establishes that the
architect now “may” order minor changes as opposed to the
2007 version when the architect had the “authority to” order
minor changes. See also B101 §3.6.5.1.
What Remains the Same in 2017?
While the AIA substantially revamped many provisions in
the A201 family of documents in 2017, the general layout and
section-by-section flow of these documents remains largely
the same (the most notable exception being the new Exhibit A
for Insurance and Bonds). Other sections were rearranged and
reworded, but not fundamentally altered (e.g., moving interest
calculations to A101 §5.3, moving treatment of bonuses and
profit sharing to A102 §8.1.2, and moving notice provisions to
A201 §1.6).
Accordingly, clients and construction law practitioners
familiar with the 2007 versions of the A201 Family of docu-

ments will still largely recognize the 2017 versions. However,
they should be careful when navigating the revised documents
as some of the changes are not readily apparent, and they may
be lulled into a false sense that the provisions they are used to
from the 2007 versions remain in place in the 2017 versions.
Conclusion
Without attempting a comprehensive review of all changes,
this article provides a primer regarding the AIA construction
contract form documents generally and an overview of some
notable 2017 revisions to the A201 Family of documents.
Attorneys and their clients are well advised to invest the time
needed to closely review the 2017 revisions to make sure their
interests are protected in future contract negotiations, or to ask
an experienced construction attorney to do so on their behalf.

Stephen K. Pudner is a construction and real estate attorney licensed
in Virginia, Alabama, and Washington, DC. He is a shareholder in the
Birmingham office of the Baker Donelson law firm, and has a dual transactional and litigation focus. Pudner represents owner-developers and
contractors in negotiating and drafting complex construction contracts
and navigating contractor licensing laws, and represents real estate developers in the acquisition, sale, and leasing of commercial and multi-family real
estate developments. He has extensive experience protecting the rights of
owners, lenders, design professionals, and contractors in state and federal
lawsuits.

Join the Construction Law and Public Contracts Section
The Construction Law and Public Contracts Section provides a forum for its members to share research and ideas
related to construction contracting and litigation. It conducts yearly seminars, including its autumn seminar in
Charlottesville, which fulfills the complete annual requirement for Virginia continuing legal education credit. Section
members receive a discounted registration fee for the fall seminar, the section’s Construction Law Newsletter, and the
Construction Law and Public Contracts Reference Manual containing case summaries, statutes, and ALR annotations.
Visit www.vsb.org/site/sections/construction
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“Time Is Money”: Preserving Delay Claims in
Virginia State Contracts
by Jacob P. Stroman

It is a scenario no lawyer wants
to experience. Your client, a construction contractor, complains to you that
a state agency has not agreed to grant
additional time or money for a delay
the contractor contends was outside
of its control. To make matters worse,
the agency is assessing liquidated
damages because the project finished
late. As the story unfolds, you realize
the agency did not become aware of
the delay until well after the event.
Your concern deepens as you review
the contract provisions and receive
vague answers to questions about
compliance with the notice and claims
provisions of the contract.
40

Although by no means exhaustive, this
article examines some of the most common
contractual provisions applicable to delay
claims in Virginia state contracts to provide
an overview and help navigate these common requirements. A construction contract
should be viewed as a partnership between
the contractor and the owner. An element of
this partnership is that the contractor must
comply with all of the contract requirements
when it encounters a delay. Doing so provides
mutual benefits. The owner may act to limit
the scope of the delay claim, and the contractor can reduce the cost of a risk that it would
otherwise have to build into its bid price.1
Notice of Delay
The first step in preserving a delay claim
on a state contract is to provide timely
notice of delay. For conventional road and
bridge projects, the Virginia Department of
Transportation specification provides that the
contractor will provide a notice of delay with-
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in three days of experiencing the event.2 The
notice requires a significant level of detail, including the causes of the delay, the construction operations affected, the effect on project
milestones, and all other information VDOT
may need to make an adequate evaluation.3
Depending on the type of state contract,
there may be differences in the time required
to provide a notice of delay.4 The contract
may require a contractor to provide notice
within a specified number of days of the inception of the delay as well as notice within a
specified time of the termination of the delay.5
Other factors may also affect the timing of a notice of delay. One example is an
“Excusable Compensable Delay” in which
a contractor seeks both time and money.
For this type of delay, a contractor may be
required to provide notice even more quickly
than for delays seeking only additional time.6
Although the notice of delay is typically required to be in writing, a contractor may also
be asked to provide nonwritten notice “immediately at the time occurrence . . . by the fastest
means available.”7 The logic of this provision
is compelling: a “time and money” delay can
become very costly, very quickly. The agency
needs immediate notice so the issue can be
addressed before schedules vaporize and the
contractor has incurred expenses that total a
significant percentage of the entire cost anticipated for a project.
Schedule Impact Analysis
In addition to the Notice of Delay, a contractor is often required to submit a Schedule
Impact Analysis (SIA) when a contractor believes it has encountered a delay that requires
additional time and, in some instances, additional money.8 An SIA is simply “the process
of quantifying and apportioning the effect of
delay or change on a project schedule.”9 An
SIA is an indispensable tool because it assesses
the effect of delay events on the contract completion date and apportions responsibility for
the delay among the parties to a contract.10
When an SIA must be submitted can vary
significantly depending on the type of state
contract. Often an SIA must be filed within
14 days after the conclusion of the delay11
and before the contractor proceeds with any
work affected by the delay and requiring a
modification of the contract.12 Generally, the
larger the project, the more extensive the SIA
must be.13 An SIA is one of the conditions
precedent to receiving a time extension.14 The
www.vsb.org

contractor’s failure to submit an SIA within
the time required may be considered a waiver
of the request for additional time.15
When the contractor submits an SIA, it
may also be required to submit a request for a
change order.16 This is a separate and distinct
requirement.17
Additional Common Notice Requirements
While notice of delay and SIA requirements
are customary, the agency may require other
forms of notice for specific situations. For example, a contractor must promptly report differing site conditions before the condition is
disturbed.18 These include subsurface or latent
conditions materially different from those
stated in the contract (sometimes referred to
as Type I) and unknown, unusual conditions
materially different from conditions ordinarily encountered (sometimes referred to as Type
II).19
In addition, an agency may need to order
a suspension of the work. For example, road
or bridge work may need to be suspended
to maximize traffic flow on a busy holiday
weekend. A security threat may require that
construction be curtailed while the threat is
addressed. If the work is suspended for an
“unreasonable period of time,” the contractor
may be required to submit a request for more
time, money, or both within seven days of its
receipt of the notice to resume work.20 Not
every suspension will result in a need for a
contract extension because the work may not
be on the critical path. The notice requirement ensures that the owner can review the
documentation promptly and confirm that
the requested extension is needed for reasons
beyond the control of the contractor.21
Finally, a contractor must meet specific contract requirements to preserve a
delay claim based on weather. The Virginia
Department of General Services (DGS)
General Conditions define “normal weather” not as a statistical average, but a range of
weather over a 10-year period.22 VDOT’s Road
and Bridge Specifications specify that “normal
adverse weather” does not entitle a contractor
to a contract extension, only weather that is
“extraordinary or catastrophic.” The latter
may be defined as exceeding a 25-year storm
event as defined by the National Oceanic and
Atmospheric Administration (NOAA). 23 DGS
permits a relatively wide variety of sources in
addition to NOAA to support a delay claim
based on abnormal weather conditions.24
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A contractor should not wait until the
end of the job to provide notice of its weather
delays. A Virginia circuit court recently rejected a $5 million cumulative weather delay
claim in which the contractor reached back
over several years to make a single claim for
multiple events.25 The court found that the
contract documents required a separate timely notice for each weather delay the contractor
claimed.26
Notice of Intent to File a Claim
If the agency denies a timely request for a
time extension due to delay, this is an “occurrence” triggering the requirement to file a
written Notice of Intent to File a Claim.27 The
NOI must be filed at the time of the occurrence or before beginning work on which the
notice is based.28 A court will evaluate each
of these prongs independently.29 “Submission
of a notice of claim is mandatory.” 30 Actual
notice will not suffice.31 The contractor’s
failure to file an NOI constitutes a “conclusive
waiver” of the delay claim.32
Submission of a Delay Claim
If the contractor has not been able to reach an
agreement with the agency, the final step in
preserving the delay claim is to file the claim
itself. A claim typically must be filed within 60
days of the final estimate or 60 days of Final
Payment.33 The claim must contain all the
information specified in the contract34 and
be certified.35 Failure to strictly comply with
claims requirements will be fatal to a claim.36

When contractors and state agencies work as
partners, even unanticipated delays can result
in a “win-win” situation.

Conclusion
Virginia state contracts require compliance
with a number of different types of requirements to preserve delay claims. Contract
provisions governing delay claims require
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close attention by contractors and their
counsel to ensure that well-founded claims
are preserved. Requirements are imposed
by both statute and contract, and failure to
comply may result in waiver of a delay claim.
However, these contract requirements should
be viewed as opportunities to inform the
agency, so that small issues do not become
budget busting problems for the agency or the
contractor. They provide a genuine opportunity to work collaboratively to resolve delay
issues and provide reasonable time extensions
and additional compensation when justified.
When contractors and state agencies work as
partners, even unanticipated delays can result
in a “win-win” situation.
Any opinions expressed in this article are those
of the author and do not necessarily reflect the
views of the Office of the Attorney General, or
any Virginia state agency. The author would
like to acknowledge and thank Deputy Attorney
General Stephen A. Cobb, Senior Assistant
Attorney General Rodolfo R. Remigio, and
Arnie B. Mason for their assistance in editing
this article.
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Access to Legal Services

Know a Deserving Lawyer?
The access to legal services committee
is seeking nominations for the Virginia
Legal Aid Award and the Oliver White
Hill Law Student Pro Bono Award.
Nominations are due March 30, 2018.
There are no official entry forms to
complete. Please submit your nomination, describing how the organization
or person meets the criteria, in writing,
including endorsements and any other
supporting material in ONE of the
following ways:
• by mail, to the Virginia State Bar Access
to Legal Services Committee, c/o Crista
Gantz, 1111 East Main Street, Suite
700, Richmond, Virginia 23219,
• by email to cgantz@vsb.org, listing the
award name in the subject line,
• or by fax at (804) 775-0501.

Please be sure to include your
name, the name and address of the
nominee, and phone numbers with
your nomination. Nominations are due
before 5:00 p.m. on March 30.
Past recipients of the Virginia Legal
Aid Award include Angela Ciolfi, Simon
Sandoval-Moshenberg, Jeremy P. White,
Christine E. Marra, John R. Rellick,
Abigail Turner, R. Peyton Whiteley,
Larry T. Harley, Kathryn L. Pryor,
Freddie L. Goode, and James W. Speer.
To see awards criteria, visit www.
vsb.org/site/sections/pro_bono/awards
or contact Crista Gantz, Access to Legal
Services Director, (804) 775-0522.
Please inquire by telephone if you have
not received acknowledgment of receipt of a nomination within five days.

The awards are presented at a
luncheon for interested members of
the legal aid and pro bono communities. This year’s event is scheduled for
Friday, June 15, 2018, during the VSB
Annual Meeitng.

Wear the Pin That Says You’re a Super Lawyer.
Answer 15 questions or more on Virginia.freelegalanswers.org
and we’ll send you a pin to wear with pride.
Virginia.freelegalanswers.org — A national ABA-sponsored program bringing legal answers
to people who cannot afford an attorney.
Questions? Contact Crista Gantz at cgantz@vsb.org or (804) 775-0522.

Do Pro Bono. Do Good.
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VSB Welcomes Crista Gantz to the role of Access to
Legal Services Director
Crista Whitman Gantz has joined the
Virginia State Bar team as the new
director of its Pro Bono/Access to Legal
Services department. Her first day was
Nov. 27.
Gantz’ department serves to support, promote, and further all access to
justice initiatives in the commonwealth
— and its new director brings a passion
for service to the position.
“Every lawyer goes to law school
with high hopes for impacting people in
need,” she says. “That’s what drew me to
access to legal services.”
Gantz is a 2007 graduate of T.C.
Williams School of Law at the University
of Richmond. She previously served for
three years as the client services director
with the Legal Information Network for
Cancer (CancerLINC).
“LINC does really amazing work
for a small, specific population – cancer
patients and their families in the Greater
Richmond area,” Gantz says. “I learned

so much there.”
Prior to joining
CancerLINC, she was an associate at LeClairRyan where
she was involved in numerous
volunteer and pro bono activities.
Gantz says she’s looking
forward to having a wide
impact on people in need —
without going to court everyday. “I think that’s one of my
talents: energizing and fosKarl A. Doss (left) and Crista Whitman Gantz
tering engagement,” she says.
“I want people to care about
the work and get involved. It’s
also the author of the article “Lawyering
the most important and compassionate
for a Cause: Do Good and Feel Great”
thing we can do with our law degree.”
from the special October 2014 Pro Bono
Gantz has been a frequent guest
issue of Virginia Lawyer magazine.
at the VSB’s Access to Legal Service
Outgoing Director Karl A. Doss
Committee meetings, has developed
accepted a position as deputy director
and presented at a number of pro bono
at the Legal Services Corporation of
trainings, and is a regular attendee at the
Virginia, and his last day at the VSB was
Statewide Legal Aid Conference. She is
Dec. 15.

Changes to the Masthead at Virginia Lawyer
Following the recent departure of
Virginia State Bar Communications
Director Gordon Hickey, who retired
after serving the VSB for seven years,
Caryn Persinger has been named
communications director of the bar
and creative director of Virginia Lawyer
magazine and Virginia Lawyer Register.
Deirdre Norman has been made media
manager and editor of Virginia Lawyer
and Virginia Lawyer Register.
Persinger joined the bar as the
graphic designer in 1999 and was later
promoted to publications manager/
webmaster. Norman joined the bar in
2015 as public information specialist
and assistant editor of Virginia Lawyer.
Jackie Kruszewski joined the department as communications coordinator
and editorial assistant in November.
www.vsb.org

Readers can send
their letters to the editor
and substantive article
proposals to Norman
at dnorman@vsb.org.
Subscription requests
from non-members and
publication requests go
to Kruszewski at
jkruszewski@vsb.org.
In addition to the
magazine and register,
the communications
Jackie Kruszewski (left), Caryn Persinger, and Deirdre Norman
team oversees VSB news,
publications and public
resources, website management, press releases,
public calendars, events marketing, and
back, suggestions, and hyperbolic praise
more. The team welcomes general feedat vsbnews@vsb.org.
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In Memoriam
Robert David Brickman
Crested Butte, Colorado
April 1937 – November 2017

Peter Jeffrey Jones
Manassas
March 1951 – September 2017

Mayer A. Sarfan
Newport News
February 1928 – October 2017

Charles Paul d’Evegnee
Mechanicsville
August 1939 – November 2017

Thomas M. Keenan
Westport, Connecticut
June 1936 – September 2017

Robert Mitchell Sielaty
Sun City Center, Florida
January 1941 – October 2017

Burton Leigh Drewry Jr.
Lynchburg
October 1956 – December 2017

Harry C. Lewis
Washington, D.C.
August 1926 – October 2017

William W. Sweeney
Lynchburg
April 1928 – November 2017

Howard J. Falcon Jr.
West Palm Beach, Florida
May 1927 – July 2017

Edgar A. Massenburg
Hampton
August 1925 – June 2017

Frank Talbott III
Richmond
March 1929 – July 2017

John R. Fitzpatrick Jr.
Fairfax
November 1923 – March 2017

Richard Austin Merrill
Charlottesville
May 1937 – October 2017

John Bernard Tieder Jr.
Mclean
May 1946 – December 2017

William A. Forrest Jr.
Richmond
November 1929 – November 2017

Earle Clinton Mobley
Portsmouth
November 1958 – October 2017

Killis Thurman Howard
Lynchburg
February 1950 – November 2017

James Dennis Molloy
Washington, D.C.
July 1943 – October 2017

Seeking Nominations
The Virginia State Bar Young Lawyers Conference is seeking nominations for the R. Edwin
Burnette, Jr., Young Lawyer of the Year Award.
This award honors an outstanding young Virginia lawyer who has demonstrated dedicated service to the YLC, the legal profession and the community.
Previous winners can be seen at http://www.vsb.org/site/conferences/ylc/r-edwin
-burnette-jr-young-lawyer-of-the-year-award.
The nomination deadline is April 1. Nominations should be sent to:
Dean E. Lhospital
University of Virginia, P.O. Box400793, Charlottesville, VA 22908-0793
del6u@virginia.edu
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Howard Wesley Dobbins
Howard Wesley Dobbins of Richmond,
former president of the Virginia State
Bar and of counsel with Williams
Mullen, died December 25, 2017.
Dobbins was the president of the
VSB in 1974–75 and served on the bar’s
executive committee. He was a chair
of the VSB’s business law section and a
member of its board of governors for
the senior lawyers section from 1990–94.
A member of the bar since 1946,
Dobbins specialized in law related to
banks and other financial institutions,
including organization and licensing,
representation before regulatory and
administrative bodies, mergers and
acquisitions, and commercial litigation.
He lectured frequently on various financial and commercial subjects and had
extensive experience as a trial lawyer in
all state and federal courts, at both trial
and appellate levels.
Dobbins was also well known for
his experience in governmental matters
and often testified before committees of
the Virginia General Assembly in his capacity as general counsel to the Virginia
Municipal League.

“Howard Dobbins was a lawyer’s
lawyer,” says Calvin Fowler Jr., president
and CEO of Williams Mullen. “His
knowledge of the law was extensive and
his skills covered multiple practice areas.
Howard was a leader in the legal profession and was respected and admired by
his peers.”
Only in 2015 — at the age of 95 —
did Dobbins fully retire from the firm.
An obituary in the Richmond
Times-Dispatch notes Dobbins’ deep
repsect for the law and jurisprudence, as
well as a playful sense of humor. Asked
by a doctor the secret of a long and
healthy life, Dobbins answered, “A little
Jack Daniels every day,” according to the
obituary.
Dobbins was also a member,
trustee, and former deacon of Second
Baptist Church, a Sunday school teacher,
and a member of the Country Club of
Virginia and the Commonwealth Club.
Born June 19, 1919 in Louisville,
Kentucky, Dobbins graduated from
Washington & Lee University in
Lexington, Va., in 1942 with bachelor
of arts and juris doctor degrees. He was

elected to Phi Beta Kappa and Omicron
Delta Kappa in the undergraduate
school and to Phi Delta Phi and Order
of the Coif in law school. Dobbins
was elected student body president
and served as co-editor-in-chief of the
Washington & Lee Law Review. He also
enjoyed an accomplished athletic career
there, playing basketball and football,
and was inducted into its Athletic Hall
of Fame.
Dobbins served in the Atlantic,
Mediterranean, and Pacific theaters with
the U.S. Navy during World War II.

Frankie Muse Freeman
Virginia native and prominent civil
rights lawyer Frankie Muse Freeman
died Friday, January 12, 2018. Freeman
was born in 1916 in then-segregated
Danville, Virginia and went on to graduate from Howard University School of
Law in 1947.
She founded her own law firm
in 1948 and was legal counsel for the
NAACP when it filed the landmark discrimination cases against the St. Louis
Board of Education and the St. Louis
Housing Authority. In 1964, she became
the first woman of color appointed to
the U.S. Commission on Civil Rights.
Freeman worked as general counsel
of the St. Louis Housing Authority and
as Inspector General for the Community
Services Administration during Jimmy
www.vsb.org

Carter’s presidential administration
in 1979. She was still practicing law
in St. Louis until the age of 90. In
2007, Freeman was inducted into the
International Civil Rights Walk of Fame
at the Martin Luther King Jr. National
Historic Site in Atlanta, Georgia.
In her volunteer efforts, Freeman
was active in the leadership of Howard
University, the United Way, the Girl
Scouts, and the Delta Sigma Theta
Sorority.
Last year, the VSB created the
Frankie Muse Freeman Award in her
name to honor those organizations that
make outstanding contributions to pro
bono services for the poor. The inaugural award was won by McGuireWoods.
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William Thomas Stone Sr.
The Honorable William Thomas Stone
Sr., believed to be the first black judge
in Virginia, passed away on January 18,
2018.
Born in Washington, D.C., on
January 8, 1931, Stone graduated from
Bruton Heights High School in segregated Williamsburg, Va., and won a
scholarship to Central State University,
a historically black college in Ohio. He
served in the Army in Korea and received a certificate in mortuary science
after college, but law books borrowed
from the College of William & Mary,
where Jim Crow laws prevented him
from studying, piqued his interest in
the law.
He moved back to Washington
to earn his law degree at American
University’s evening division, while
working as, among other jobs, a police
officer at the U.S. Supreme Court. He
graduated in just three years — rather
than the typical four required of night
law students.

Back in eastern Virginia, Stone
started a solo practice and later hired
two white attorneys, creating what’s
believed to be the first integrated law
partnership in Virginia in 1964. In May
of 1968, at just 37 years old, Stone was
sworn in as a judge, making him the first
black judge to serve the WilliamsburgJames City area. As a substitute judge, he
presided over cases in General District
Court and Juvenile and Domestic
Relations Court for 30 years, resigning
in 1998.
Supportive of the civil rights movement, Stone hosted leaders like Rev.
Martin Luther King Jr. and Roy Wilkins
when they came to eastern Virginia.
After retiring from the law in 1999,
Stone continued to operate Whiting’s
Funeral home in Williamsburg — the
family mortuary business owned and
operated by the aunt and uncle who
raised him after his mother died when
he was 13.

Stone married Sara Cumber in 1956
and had four children with her. Their
daughter, Jacquelyn Stone, followed
her father into the law and is a lawyer at McGuireWoods in Richmond.
Described as a “gentle giant” by his
adoring family and “a giant in the
legal community” by Delegate Michael
Mullin on the floor of the Virginia
House of Delegates, Stone touched the
lives of everyone he met.

the VSB Criminal Law Section’s Carrico
Professionalism Award in 2001, and
the Distinguished Law Alumni Award
from the University of Richmond. He
also served as the Chairman of the
Model Jury Instructions Committee and
Education Committee of the Judicial
Conference of Virginia, and was a
former president of the University of
Richmond Law School Association. He
was also a retired adjunct professor of
the T.C. Williams School of Law at the
University of Richmond.
In his private life, Judge Kent was
active in the Derbyshire Baptist Church,
and enjoyed golfing and cheering on
the Richmond Spiders. Judge Kent is
survived by his wife of 57 years, Linda
Saunders Kent; his daughter Lisa Kent

Duley and her husband Michael; his
grandchildren Michael Jr. and Caroline,
and his son Donald Hall Kent Jr.

Donald Hall Kent
The Honorable Donald Hall Kent of
Richmond, VA passed away January
19, 2018, at the age of 79. After serving
in the United States Army, Judge Kent
attended college and law school at the
University of Richmond. He worked in
private practice as a partner at the law
firm of Thomas Kent Haddock & Sewell
in Alexandria before serving as Chief
Judge of the Alexandria Circuit Court
for 21 years. After retiring from the
bench, Judge Kent worked as Counsel
for the Virginia Judicial Inquiry &
Review Commission. He later worked
as a mediator and arbitrator for the
McCammon Group, where he worked
until December, 2017.
Judge Kent won many legal accolades in his career including receiving
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Conference of Local and Specialty Bar Associations

Local and
Specialty Bar
Elections
Northern Neck Bar Association
Alexander Fleet Dillard III, President
Pamela Carol Russell, Vice President
Paul Christian Stamm Jr., SecretaryTreasurer
The Virginia Bar Association
Colin James Steuart Thomas III, President
Richard Ellis Garriott Jr., President-elect
Virginia Association of Criminal
Defense Lawyers
Seth Christopher Weston, President
Glen Franklin Koontz, President-elect
Corinne Jane Magee, Vice President
Sandra Marie Saseen-Smith, Secretary
Andrew Joseph Cornick, Treasurer

Call for
Nominations
VSB Conference of Local and
Specialty Bar Associations nominations are due April 27, 2018.

Bar Leaders Institute
Lewis Ginter Botanical Garden
Richmond

March 9, 2018
Registration is open at http://bit.ly/2018BLI.
If you have any questions, please contact Paulette Davidson
at davidson@vsb.org.

Solo & Small-Firm
Practitioner Forum
The Solo & Small-Firm Practitioner Forum focuses on issues that confront attorneys who
practice alone or in small firms. Law office management and ethics are among several
topics covered at these CLEs.
These CLEs are free, include lunch, and are available on a first-come, first-served basis.

• Awards of Merit
•L
 ocal Bar Leader of the Year
Award
• S pecialty Bar Leader of the Year
Award
•B
 ar Association of the Year Award
Awards will be presented at the
CLSBA Annual Meeting and
Breakfast in June at Virginia Beach.
For more information, please visit
the website at http://www.vsb.org/
site/conferences/clba/clba-awards.

www.vsb.org

Thursday, May 10, 2018
Hampden-Sydney College
Registration is open at http://bit.ly/SoloHamSyd.
If you have any questions, please contact Paulette Davidson at davidson@vsb.org.
Solo programs presented during a fiscal year (July–June) will have some crossover in
topics. You may only claim MCLE credit for attending a specific topic once every two
years, unless they are substantially different.
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Construction Continues: Recently Revised
Construction Law Resources
by Marie Summerlin Hamm

The practice of construction law is
ever evolving. This is necessarily so as
the construction industry perpetually
strives to keep pace with the exponential growth in technology, means, and
methods impacting major and minor
projects. This brief article highlights a
number of recently released resources
and tools that offer timely, practical
analysis on the plethora of legal issues
that arise in construction law practice.
Virginia Practice Series
Volume 14 of the Virginia Practice
Series, Construction Law is a perennial
favorite of practitioners and construction professionals. Authored by Peckar
& Abramson’s partners Mark R. Berry,
Michael A. Branca, and Jesse S. Keene,
the newly published 2017–18 edition of
this trusted reference manual provides a
succinct overview of Virginia construction contracting, with a particular focus
on the myriad of issues that arise in the
context of public contracts. In addition
to addressing recent construction and
public procurement cases coming out
of the commonwealth, the title offers a
thorough treatment of modifications
made by the General Assembly to the
Virginia Public Procurement Act.
Chapter 4, Bidding and Award
of Public Contracts, delves into the
expanded use of alternative contract
delivery methods—including job order
contracts—for state agencies and local
public bodies. Subsequent chapters explore Performance of Public Contracts
(Chapter 5) Public Construction
Contract Claims and Dispute Resolution
(Chapter 6), Public Private Partnerships
in Virginia (Chapter 7), and Fraud in
Public Contracting (Chapter 8). The
title also covers licensing and liability
50
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of construction professionals, private
construction contracts, disputes and
dispute resolution, damages, mechanics’
liens, the Virginia Uniform Statewide
Building Code, and more. Published by
Thomson Reuters, the title is available
in print as a soft-bound book, as well as
electronically in both Westlaw and via
the ProView™ eReader. As previously
noted, this intuitive electronic platform
allows a user to access Thomson Reuters
eBooks and periodicals on up to four
devices (Android, iOS, Microsoft) at a
time, and offers a number of handy features including the ability to bookmark
pages and highlight passages, create
color-coded notes, and search across
owned libraries.
Wolters Kluwer/Aspen Resources
For over 25 years, the Construction Law
Update has served as a valued resource
for legal and business professionals in
the construction industry. Part of the
Wolters Kluwer/Aspen “Red Book”
Construction Law Library, the 2017
edition of this annually released update
communicates developments in vital
areas of construction law including
international arbitration, licensing, technology and cybersecurity, surety law,
labor and employment, and government
contracts.
The chapters following turn to a
discussion of matters impacting six
major geographical regions: Southeast,
Northeast, Southwest, West, Northwest,
and Midwest. The Southeast region
chapter, authored by Neal J. Sweeney,
Jennifer S. Lowndes, and William J.
Shaughnessy, addresses State Lien Laws,
Insurance, Statutes of Limitation and
Repose, Arbitration, Negligence, Venue
Selection Clauses, False Claims Act,

and Design Defect Liability. Particular
attention is given to the Supreme Court
of Virginia’s recent consideration of
a construction contractor’s potential
liability for damages caused by design
defects in William H. Gordon Associates,
Inc. v. Heritage Fellowship Church.1
Another Virginia-specific discussion
is found in Chapter 2, Licensing Laws:
Traps for Unwary Contractors and
Subcontractors, which considers the
unsettling concept that “contractors
and subcontractors may be subject to
licensing requirements not only in their
home state but also in other states where
they perform construction services”
and explores the range of consequences
for noncompliance.2 The author briefly
discusses the tiered monetary value
threshold/contractor class provisions set
out in Va. Code Ann. § 54.1-1100 et seq.
The soft cover version retails for $495.
The title is also now available, along
with many other relevant resources,
on Cheetah™ — the relatively recently
debuted Wolters Kluwer legal research
platform. A number of access plan
options designed with construction lawyers in mind are available. The popular
Construction Law Integrated Library,
for example, includes the Construction
Law Update along with 15 additional
Red Book Series titles on construction.
In addition, the package includes three
CCH government contract titles along
with Smart Charts covering contracts
and claims, liens and bonds, and architect, engineer and contractor licensing
across US jurisdictions.
Like the road to success, the construction law library is always under
construction. With a bit of research,
Resources continued on page 53
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Future of Law Practice

Lawyer Advertising After July 1, 2017:
Changes to Virginia Rules of Professional Conduct
by Kellam Parks

In the June 2017 Virginia Lawyer, VSB
Executive Director Karen A. Gould
wrote in her column about then-pending changes to the Rules of Professional
Conduct’s (the Rules) governance of
lawyer advertising. Given the scope of
the changes and their importance on
how lawyers advertise their services, the
Study Committee on the Future of Law
felt it worth highlighting again with a
few examples.
Summary of Changes
The amended Rules are simplified and
streamlined, leaving a truncated Rule
7.1 (Communications Concerning A
Lawyer’s Services) and a revised Rule
7.3 (Solicitation of Clients). Rule 7.1 is
now a single statement that communications about a lawyer’s services may
not be false or misleading. Formerly
mandatory case result disclaimers have
been removed (though Comment [2]
discusses the need to avoid leading “a
reasonable person to form an unjustified expectation that the same results
could be obtained for other clients in
similar matters without reference to the
specific factual and legal circumstances
of each client’s case.”) Rule 7.4 has been
deleted (which had specified when and
how a lawyer could communicate he
or she was recognized or certified as a
specialist in a particular field of law).
Comment [4] to Rule 7.1 now states
that “[a] lawyer who is a specialist in
a particular field of law by experience,
specialized training, or education, or is
certified by a named professional entity,
may communicate such specialty or
certification so long as the statement is
not false or misleading.”) Rule 7.5 has
also been deleted (which concerned
specific uses of names, firm names, and
www.vsb.org

letterhead). Comment [5] to Rule 7.1
now covers naming; again, focusing on
avoiding being false or misleading.1
Specific Considerations
Endorsements
LinkedIn lets users ask for and provide
“endorsements”— short statements
about another user or his/her work that
can be posted on that user’s page. These
comments may be “recommendations”
and are therefore regulated by Rule
7.3(d).
A client or colleague who gushes
online about a lawyer that “he/she’s
the best lawyer in Virginia!” has likely
posted “false or misleading information” per Rule 7.1. This statement may
create “a substantial likelihood that…a
reasonable person [would] formulate
a specific conclusion about the lawyer
or the lawyer’s services for which there
is no reasonable factual foundation”
that Comment [1] to Rule 7.1 prohibits. Lawyers must remember that they
are not only responsible for content
generated by them, but also have a
responsibility to monitor and address, if
necessary and to the best of their ability,
online posts about them made by third
parties.
Solicitation of Clients
The analysis of whether something is a
“solicitation” hinges on if the communication from a lawyer is “directed to a
specific person known to be in need of
legal services in a particular matter and
that offers to provide, or can reasonably
be understood as offering to provide,
legal services for that matter.” Comment
[1] to Rule 7.3 states that typically
communications directed to the general
public, such as via a website, or internet

banner advertisement, do not trigger
this Rule. Also Rule 7.3(c) excludes
persons that: (1) are lawyers; (2) have
a familial, personal, prior professional
relationship with the lawyer; (3) have
had prior contact with the lawyer; or (4)
have contacted the lawyer pursuant to
court-ordered notification.
Referrals
Lawyers are still forbidden by Rule 7.3
to give anything of value to a person or
organization for recommending them,
with limited exceptions as detailed under current Rule 7.3(d).
Specialization
Lawyers may hold themselves out as
specialists or experts in a certain field of
law only if the claim is factually substantiated (Virginia Rule 7.1, Comment [4]).
While the revised Rules deleted former
Rule 7.4’s requirement of a disclaimer
that Virginia had no certifying body
if one were claiming to be a certified
specialist, Comment [4] to current Rule
7.1 would follow the same logic, as this
statement could be seen as misleading.
For example, the statement, “sure, I can
help you with that. I’m certified in XYZ
claims” would likely violate the Rules,
whereas the statement “I’ve worked in
the XYZ field for 25 years — that’s all I
do,” would be permissible.
Conclusion
The amended Rules reflect the changing
landscape of the practice of law and
new technologies/methods of communication with the public. There will, of
course, continue to be new developments that require consideration (e.g.
Future continued on page 53
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Technology and the Practice of Law

Protecting Your Internet Activity at Home and in the
Office
by Hyatt Shirkey

On September 21, 2017, a
“Congressional disapproval under
chapter 8 of title 5, United States Code,
of the rule submitted by the Federal
Communications Commission relating to ‘Protecting the Privacy of
Customers of Broadband and Other
Telecommunications Services’” became
effective.1 The result is that an Internet
Service Provider (ISP) can collect and
sell customers’ internet activity. The ISP
is the company that gives a consumer
access to the internet (Cox, Comcast,
Verizon, etc.). The detail of the activity
varies based mostly on the security features of the website, but an ISP almost
always knows where the user goes online
and when.
Other companies and services, such
as Google and Facebook, can do the
same thing, but they are much easier
to avoid. If a user doesn’t want Google
knowing their activity, they can change
search engines, logout of Google, and
use another browser. Users cannot
change search engines or logout to avoid
the ISP. Also, Google and Facebook
only know what a user does online that
involves Google and Facebook websites. Also, Google and Facebook have a
motivation to keep the information as a
competitive advantage; the only value to
an ISP is to sell the information. An ISP
can know a lot about what a customer
does online. Based on the security of
the connection, an ISP can know every
detail of the customer’s activity on each
website they visit. This change in the
law allows ISPs with that information
almost limitless options.
There are some benefits that this
expansion in the internet usage law
could provide. Large research companies
and universities could buy chunks of ISP
data to learn about people’s behaviors.
Psychologists could purchase activity af52
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ter a major event to learn about aspects
of the nation’s reaction, and investors
may find relationships between a given
news source and market activity. The
primary concern on this new market
for ISPs has been companies buying this
data and using it for direct advertising.
Business magazines can send offers to
users who often visit business pages, political candidates can target voters who
may be more likely to be undecided,
and users who often or for an extended
period use websites designed for trading
stocks may see additional loan or investment advertising. There is a wide variety
of uses in the private market for people’s
internet activity.
Critics often cite “big business”
as the motive for this Congressional
Disapproval (and that may be), but
there may also be law enforcement
implications as well. In Kyllo v. U.S.,2
the United State Supreme Court drew
a distinction between the government
using something that is “in general
public use” and something that is not
when evaluating whether police using a
thermal-imaging device was a violation
of the Fourth Amendment. Making
internet usage available for purchase
may implicate what is or is not a search
by law enforcement.
Several options exist to reverse this
change in the law, but not without cost.
The most simple and effective possibility is to call your ISP and find out if
they allow you to opt out of them selling
your data. If that isn’t a possibility, one
of the best ways to preserve anonymity
is a Virtual Private Network (VPN).
This will send your internet activity to
one or more servers before your chosen
destination. If you use this all the time,
the ISP would only see that VPN in
your usage. It would look as though
you only visit one internet location. It is

important to carefully select your VPN
provider or you may just be changing
who you give your information to. A
reputable VPN provider will offer multiple connection points, make no record
of your activity, and charge you. There
are two negatives. First, it is an added,
although nominal, expense. Second, it
may slow your internet usage because
it has more places to go. Additionally,
if you go to a website and it starts with
https (“s” is key), then your ISP should
not be able to see content, but will still
know the location, time, and duration
of your visits. When protecting internet
privacy, keep in mind that there are
other risks beyond the new issue of ISP
tracking. Malicious applications can log
and transmit your keystrokes, and your
employer’s tracking or router hacking
can track your activity. Also, as mentioned, Google, Facebook, Amazon, etc.
track and store information about you.
Like the call-recording warning before
a phone call, don’t forget you are being
watched when you are online.
Endnotes:
1	82 FR 44118 was approved April 2,
2017. See also, 47 CFR 64.
2
533 U.S. 27

Hyatt Shirkey is a member of the Virginia State
Bar’s Special Committee on Technology and
the Practice of Law. His Roanoke area practice
includes criminal defense, elder law litigation,
custody, and work as a guardian ad litem. He
has taught courses on Microsoft Applications
and undergraduate courses on law. He has
also been published in the areas of law and
psychology.
www.vsb.org
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practitioners will find an array of
resources and tools that provide the
legal analysis and practical information needed to advise clients on every
facet of the construction project from
concept to completion.

Endnotes:
1
291 Va. 122 (2016).
2	Neal J. Sweeney & Chad V. Theriot,
Construction Law Update § 2.01
(2017).

Marie Summerlin Hamm is director of
the law library at Regent University School
of Law. She is a past president of the
Virginia Association of Law Libraries.

future continued from page 51

attorney-client matching services, such
as AVVO).2
Endnotes:
1	Current Rules — http://www.vsb.org/
pro-guidelines/index.php/rules/information-about-legal-services/
2
See November, 17, 2017 Supreme
Court Petition — http://www.vsb.org/
docs/LEO1885_SCV_petition111717
.pdf

www.vsb.org

Kellam T. Parks is a managing member of Parks Zeigler, PLLC in Virginia
Beach, which is a paperless, technologically-driven law practice. He is
active in the Virginia State Bar, serving as co-chair of the Technology
and the Practice of Law Special Committee and sitting on the Study
Committee on the Future of Law. He frequently writes and speaks about
the modernization and use of technology in the practice of law. He focuses
his practice on credit reporting, personal injury, and civil litigation.
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CLE Calendar
Virginia CLE Calendar
Virginia CLE will sponsor the following continuing legal education courses. For details, see www.vacle.org/seminars.htm.
February 21
The Nuts and Bolts of FLSA Compliance
and Litigation
Webcast/Telephone 9–11 am
February 28
Essentials of Depositions
Live — Charlottesville/Webcast/Telephone
Noon–2 pm
March 1
CLE at the American Shakespeare Center:
The Skull of a Lawyer —Hamlet and the
Law of Evidence
Live — Staunton 10 am–5:15 pm
March 2–3
22nd Annual Advanced Real Estate
Seminar
Live — Williamsburg Friday: 1–5:55 pm;
Saturday: 8 am–Noon
March 5
Essentials of Landlord-Tenant Law
Live — Charlottesville/Webcast/Telephone
Noon–2 pm
March 6
Difficult Clients and Counsel in HighConflict Cases — Being Ethical and
Effective
Live — Charlottesville/Webcast/Telephone
10 am–Noon
March 7
Essentials of Cross-Examination
Live — Charlottesville/Webcast/Telephone
Noon–2 pm
March 8
Firearm Forensics and Defense Issues in
Criminal Cases
Live — Charlottesville/Webcast/Telephone
Noon–2 pm
March 9
Ethics of Lawyer Advertising
Live — Charlottesville/Webcast/Telephone
Noon–2 pm
March 12
Essentials of Residential Real Estate
Closings
Webcast/Telephone 10 am–1:15 pm
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March 20
Representation of Children as a
Guardian ad Litem — 2016 Qualifying
Course
Video — Alexandria 8:30 am–5:15 pm

March 27
Representation of Incapacitated
Persons as a Guardian ad Litem — 2016
Qualifying Course
Video — Tysons 9 am–4:05 pm

March 20
Firearm Forensics and Defense Issues in
Criminal Cases
Webcast/Telephone Noon–2 pm

March 28
48th Annual Criminal Law Seminar 2018
Video — Roanoke, Winchester
8:15 am–4:45 pm

March 22
Representation of Children as a
Guardian ad Litem — 2016 Qualifying
Course
Video — Abingdon, Norfolk, Richmond,
Roanoke 8:30 am–5:15 pm
(Richmond video begins at 9 am)

March 28
Essentials of Depositions
Webcast/Telephone Noon–2 pm

March 22
Difficult Clients and Counsel in HighConflict Cases — Being Ethical and
Effective
Webcast/Telephone 4–6 pm
March 23
Annual Bankruptcy Practice Seminar
2018
Live — Fairfax 8:30 am–4:45 pm
March 23
Representation of Children as a
Guardian ad Litem — 2016 Qualifying
Course
Video — Charlottesville, Tysons
8:30 am–5:15 pm
March 23
Ethics of Lawyer Advertising
Webcast/Telephone
Noon–2 pm
March 26
Representation of Incapacitated
Persons as a Guardian ad Litem — 2016
Qualifying Course
Video — Abingdon, Alexandria,
Charlottesville, Norfolk, Richmond,
Roanoke 9 am–4:05 pm
March 27
48th Annual Criminal Law Seminar 2018
Video — Alexandria, Charlottesville,
Danville, Hampton, Lynchburg,
Richmond 8:15 am–4:45 pm

March 28
CLE and Washington Capitals Hockey:
What Lawyers Learn (Often the Hard
Way)
Live — Washington, DC
5–7 pm; Game begins at 8 pm
March 28
What Lawyers Learn (Often the Hard
Way)
Telephone 5–7 pm
March 29
Representation of Children as a
Guardian ad Litem — 2016 Qualifying
Course
Video — Virginia Beach
8:30 am–5:15 pm
April 4
Essentials of Basic Wills Drafting
Live — Charlottesville/Webcast/Telephone
10 am–1:15 pm
April 5
Multi-Jurisdictional Litigation: Essential
Considerations for U.S. Lawyers
Live — Charlottesville/Webcast/Telephone
Noon–1 pm
April 10
The Basics of Contracting with the
Federal Government
Live — Charlottesville/Webcast/Telephone
1–3 pm
April 11
Essentials of Cross-Examination
Webcast/Telephone
Noon–2 pm
www.vsb.org
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DISCIPLINARY SUMMARIES
The following are summaries of disciplinary actions for violations of the Virginia Rules of Professional Conduct (RPC)
(Rules of the Virginia Supreme Court Part 6, ¶ II, eff. Jan. 1,
2000) or another of the Supreme Court Rules.
Copies of disciplinary orders are available at the web link
provided with each summary or by contacting the Virginia
State Bar Clerk’s Office at (804) 775-0539 or clerk@vsb.org. VSB
docket numbers are provided.

DISCIPLINARY BOARD
Jonathan David Esten
Manassas, Virginia
17-053-107549
On December 8, 2017, the Virginia State Bar Disciplinary
Board revoked Jonathan David Esten’s license to practice law
based on his affidavit consenting to the revocation. By tendering his consent to revocation at a time when allegations of
misconduct are pending, Esten acknowledges that the material
facts upon which the allegations of misconduct are pending are
true. RPC 1.15 (a) (1), (b)(2)(4) & (5); 8.1 (a), (c) & (d);
8.4 (b) & (c), Rules Part 6, § IV, ¶ 13-28
www.vsb.org/docs/Esten-121117.pdf
Douglass Hayden Fisher
Richmond, Virginia
17-032-106505
On December 19, 2017, the Virginia State Bar Disciplinary
Board issued a public reprimand with terms to Douglass
Hayden Fisher for violating professional rules that govern misconduct and candor toward the tribunal. This was an agreed
disposition of the charges. RPC 3.3 (a)(1) & (e), 8.4 (c)
www.vsb.org/docs/Fisher-122017.pdf
Kawai Lau
Bellevue, Washington
18-000-110176
On November 17, 2017, the Virginia State Bar Disciplinary
Board revoked Kawai Lau’s license to practice law based on his
exclusion from the practice of law by the United States Patent
and Trademark Office on May 31, 2017. Rules Part 6, § IV,
¶ 13-24
www.vsb.org/docs/Lau-112917.pdf
Kimberly Lisa Marshall
Poolesville, Maryland
15-070-100583
On January 9, 2018, the Virginia State Bar Disciplinary Board
suspended Kimberly Lisa Marshall’s license to practice law for
a period of one year and one day for violating professional
rules that govern diligence, communication, the safekeeping
www.vsb.org

of property, declining or terminating representation, and
misconduct. Rules 1.3 (a)(b); 1.4 (a); 1.15 (b)(1-3); 1.15 (d)(e);
and 8.4 (b)(c)
www.vsb.org/docs/Marshall-011018.pdf
James Aloysius Powers
Sterling, Virginia
18-000-110175
On November 17, 2017, the Virginia State Bar Disciplinary
Board indefinitely suspended James Aloysius Powers’ license
to practice law. Reinstatement is contingent upon compliance
with conditions and procedures of the Maryland Court of
Appeals and the Virginia State Bar. Powers’ license was previously summarily suspended in Virginia on October 26, 2017,
based on his indefinite suspension in Maryland.
Rules Part 6, § IV, ¶ 13-24
www.vsb.org/docs/Powers-121817.pdf

DISTRICT COMMITTEES
Pamela Lynn Cave		
Fairfax, Virginia
17-052-109102
On November 16, 2017, the Virginia State Bar Fifth District
– Section II Subcommittee issued a public reprimand with
terms to Pamela Lynn Cave for violating professional rules
that govern the safekeeping of property. This was an agreed
disposition of misconduct charges. RPC 1.15 (a)(3)(i-ii),(b)(2)
(3),(c)(1)(2)(i-ii)(3)(4),(d)(3)(i-iv)(4)
www.vsb.org/docs/Cave-112017.pdf
Anthony Elmer Collins
Wise, Virginia
14-102-097282
On October 20, 2017, the Virginia State Bar Tenth District –
Section II Subcommittee issued a public reprimand with terms
to Anthony Elmer Collins for violating professional rules that
govern conflict of interest. This was an agreed disposition of
misconduct charges. RPC 1.8 (b)
www.vsb.org/docs/Collins-112017.pdf
Ana Maria Cuitino		
McLean, Virginia
17-051-105629, 17-051-106484
On January 19, 2018, the Virginia State Bar Fifth District
Section I Subcommittee issued a public reprimand with
terms to Ana Maria Cuitino for violating the rules that govern
diligence, communication, safekeeping of property, and
declining or terminating representation. This was an agreed
disposition of the charges. RPC 1.3 (a); 1.4 (a); 1.15 (a)(1), (b)
(3)&(4), (c)(1)(2)(i)(ii) &(4); 1.16 (a)(2), (d) & (e)
www.vsb.org/docs/Cuitino-012318.pdf
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Tara Elizabeth Steinnerd
Arlington, Virginia
17-041-108074
On December 8, 2017, the Virginia State Bar Fourth District –
Section I Subcommittee issued a public reprimand with terms
to Tara Elizabeth Steinnerd for violating professional rules that

govern fairness to opposing party and counsel, communication
with persons represented by counsel, meritorious claims and
contentions, and misconduct. This was an agreed disposition
of the charges. RPC 3.4 (d) & (j), 4.2, 3.1, 8.4 (b)
www.vsb.org/docs/Steinnerd-121117.pdf

DISCIPLINARY PROCEEDINGS
Suspension – Failure to Pay Disciplinary Costs
Alexander M. Chanthunya
Silver Spring, MD
Wayne Richard Hartke
Reston, VA
Karl Leonard Larson
Arlington, TX
John Fredrick McGarvey
Glen Allen, VA
John Forrest Roberts
Williamsburg, VA
Pamela Bruce Stuart
Washington, DC

Effective Date		
Lifted
January 19, 2018			
November 20, 2017		
December 22, 2017		
November 27, 2017		
January 5, 2018
December 12, 2017

Suspension – Failure to Comply with Subpoena
Karl Galen Blanke
Burke, VA
Angela Dawn Whitley
Richmond, VA

November 28, 2017
December 28, 2017

Impairment
William Steven Paleos

November 28, 2017

Frederick, MD

NOTICES TO MEMBERS
COMMENTS SOUGHT ON PROPOSED SUPREME COURT
RULE AMENDMENT REGARDING LIMITED SCOPE
REPRESENTATION
The Advisory Committee on Rules of Court of the Supreme
Court of Virginia is seeking public comment on a proposed
amendment adding a subsection (f) to Rule 1:5 to address
limited-scope representation. The advisory committee is a
subcommittee of the Judicial Council of Virginia.
The deadline is March 1, 2018. www.vsb.org/site/news/item/
comments_sought_on_proposed_supreme_court_rule_
amendment_regarding_limited
SUPREME COURT OF VIRGINIA AMENDS EMERITUS
RULE TO ENCOURAGE PRO BONO SERVICE
Effective March 1, 2018, the Supreme Court of Virginia approved changes to the rules governing emeritus status in the
Virginia State Bar.
Among other things, the amendments to Paragraph 3(e)
of Part 6, Section IV of the Rules of the Supreme Court of
Virginia alter the number of years an attorney must have been
engaged in active practice before becoming an emeritus member, and they abolish the requirement to practice under the
direct supervision of legal aid attorneys.
www.vsb.org/site/news/item/SCV_amends_emeritus_rule
56
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SUPREME COURT OF VIRGINIA ANNOUNCES NEW
DIGITAL SUBSCRIPTION SERVICE
Members of the public can now sign up for a free service that
helps quickly inform subscribers of Supreme Court of Virginia
and Court of Appeals of Virginia opinions, orders, rule changes, dockets, events, and more.
www.vsb.org/site/news/item/SCoV_digital_subscription_
service
SENATORS AND VSB TO EVALUATE CANDIDATES FOR
FEDERAL JUDICIAL VACANCY
US Senators Mark R. Warner and Timothy M. Kaine are
accepting applications from candidates interested in pursuing
a nomination to fill the upcoming judicial vacancy in the US
District Court for the Western District of Virginia occasioned
by the retirement of Judge Glen E. Conrad.
www.vsb.org/site/news/item/federal_judicial_vacancy_2018-01
THE VIRGINIA LAW FOUNDATION AND VIRGINIA
ACCESS TO JUSTICE COMMISSION CREATE PRO BONO
PORTAL
The portal gives lawyers access to free subject-specific training
materials to assist them with pro bono cases.
www.vacle.org/Free_Pro_Bono_Content-pg222.aspx

www.vsb.org
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NOTICES TO MEMBERS
VSB TECHSHOW
Registration is open for the April 23, 2018, VSB TECHSHOW
at the Greater Richmond Convention Center. http://bit.ly/
VSBTECHSHOW2018
OLIVER HILL/SAMUEL TUCKER PRE-LAW INSTITUTE
Applications for the Oliver Hill/Samuel Tucker Pre-Law
Institute, a joint initiative of the VSB’s Diversity Conference
and Young Lawyers Conference, are due April 1, 2018. Help
spread the word in this effort to promote diversity in law.
www.vsb.org/site/conferences/ylc/oliver-hill-samuel-tucker
-prelaw-institute
BAR LEADERS INSTITUTE
Mark your calendar for the March 9, 2018, Bar Leaders
Institute at Lewis Ginter Botanical Garden. Registration will
open on January 10, 2018.
www.vsb.org/site/conferences/clba-calendar/bar_leaders_
institute1
AWARDS
The VSB is seeking nominations for the following awards:
Clarence M. Dunnaville Jr. Achievement Award
Virginia Legal Aid Award
Oliver White Hill Law Student Pro Bono Award
Tradition of Excellence Award
Local Bar Leader of the Year
Specialty Bar Leader of the Year
Bar Association of the Year
Awards of Merit
www.vsb.org/site/members/awards-and-contests/
2018 COUNCIL ELECTIONS
If you are interested in serving on Council, the Virginia State
Bar’s governing body, there will be an election conducted in
the following circuits by electronic ballot. To be eligible to run,
you must be an active member in good standing of the circuit
as of March 15, 2018. You must file a nominating petition with
the executive director at elections@vsb.org on or before March
30, 2018. The nominating petition shall be signed by not fewer
than ten other members eligible to vote in the circuit, and shall
be accompanied by a statement of qualifications not exceeding
one hundred and fifty words (in Word format) and a digital
photograph (head shot). It is recommended you describe what
is it about your background that makes you well suited to the
position and what you hope to accomplish as a member of bar
council. See sample petition at www.vsb.org/site/news/item/
vsb_seeks_candidates_for_council

www.vsb.org

NOMINATIONS SOUGHT FOR COMMITTEE VACANCIES
Volunteers are needed to serve the Virginia State Bar’s boards and
committees. The Nominating Committee will refer nominees to
the VSB Council for consideration at its June meeting.
Vacancies in 2018 are listed below. All appointments will be
for the terms specified, beginning on July 1, 2018, unless otherwise noted.
EXECUTIVE COMMITTEE: 6 vacancies (1 current member is
not eligible for reappointment, and 5 current members are eligible
for reappointment). Filled from ranks of the council for 1-year
terms, by council appointment.
CLIENTS’ PROTECTION FUND BOARD: 4 vacancies (1 current
lawyer member from the 7th disciplinary district and 1 current
lawyer member at-large are not eligible for reappointment; 1 current lawyer member from the 10th disciplinary district and 1 current lawyer member at-large are eligible for reappointment). May
serve 2 consecutive 3-year terms. Appointment by council.
JUDICIAL CANDIDATE EVALUATION COMMITTEE: 3 lawyer
vacancies (of which 3 vacancies are to be filled by a member from
the 1st, 2nd and 25th judicial circuits). May serve 1 full 3-year
term. Appointment by council.
VIRGINIA CLE COMMITTEE: 6 lawyer vacancies (of which
6 lawyer members are eligible for reelection to 1-year terms).
Appointment by VLF Board on recommendation of council. Term
commences January 1, 2019.
AMERICAN BAR ASSOCIATION DELEGATES: 1 lawyer vacancy
(of which 1 current member is eligible for reappointment). May
serve 3 consecutive 2-year terms. Appointment by council. Term
commences September 1, 2018.
Nominations, along with a brief resume, should be sent by March
9, 2018, to VSB Nominating Committee, c/o Asha Holloman,
Virginia State Bar, 1111 East Main Street, Suite 700, Richmond, VA
23219-0026 or emailed to nominations@vsb.org.
NOMINATIONS SOUGHT FOR DISTRICT COMMITTEE
VACANCIES
The Standing Committee on Lawyer Discipline calls for nominations for district committee vacancies to be filled by Council in
June. Note that there are vacancies which may not become available because some members are eligible for reappointment.
To review qualifications for eligibility, see Rules of the Supreme
Court of Virginia, Part 6, Section IV, Paragraph 13-4 —
Establishment of District Committees, specifically 13-4.E
(Qualifications of Members) and 13-4.F (Persons Ineligible for
Appointment).
FIRST DISTRICT COMMITTEE: 2 attorney vacancies (current
members are eligible for reappointment); 1 non-attorney vacancy
(current member is eligible for reappointment). Vacancies are
to be filled by members from the 1st, 3rd, 5th, 7th or 8th judicial
circuits.
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SECOND DISTRICT COMMITTEE, SECTION I: 2 attorney
vacancies. Vacancies are to be filled by members from the 2nd or
4th judicial circuits.

FIFTH DISTRICT COMMITTEE, SECTION II: 2 attorney
vacancies (1 member is eligible for reappointment). Vacancies are
to be filled by members from the 19th or 31st judicial circuits.

SECOND DISTRICT COMMITTEE, SECTION II: 1 attorney
vacancy. Vacancy is to be filled by member from the 2nd or 4th
judicial circuits.

FIFTH DISTRICT COMMITTEE, SECTION III: 2 attorney
vacancies; 1 non-attorney vacancy. Vacancies are to be filled by
members from the 19th or 31st judicial circuits.

THIRD DISTRICT COMMITTEE, SECTION I: 3 attorney
vacancies (1 member is eligible for reappointment). Vacancies
are to be filled by members from the 6th, 11th, 12th, 13th or 14th
judicial circuits.

SIXTH DISTRICT COMMITTEE: 2 attorney vacancies (current
members are eligible for reappointment); 1 non-attorney vacancy
(current member is eligible for reappointment). Vacancies are to
be filled by members from the 9th or 15th judicial circuits.

THIRD DISTRICT COMMITTEE, SECTION II: 2 attorney
vacancies (1 member is eligible for reappointment); 1 nonattorney vacancy. Vacancies are to be filled by members from the
6th, 11th, 12th, 13th or 14th judicial circuits.

SEVENTH DISTRICT COMMITTEE: 1 attorney vacancy
(current member is eligible for reappointment); 1 non-attorney
vacancy. Vacancies are to be filled by members from the 16th,
20th or 26th judicial circuits.

THIRD DISTRICT COMMITTEE, SECTION III: 3 attorney
vacancies (current members are eligible for reappointment);
1 non-attorney vacancy (current member is eligible for
reappointment). Vacancies are to be filled by members from the
6th, 11th, 12th, 13th or 14th judicial circuits.

EIGHTH DISTRICT COMMITTEE: 4 attorney vacancies (2
members are eligible for reappointment). Vacancies are to be filled
by members from the 23rd or 25th judicial circuits.

FOURTH DISTRICT COMMITTEE, SECTION I: 2 attorney
vacancies (1 member is eligible for reappointment); 1 nonattorney vacancy (current member is eligible for reappointment).
Vacancies are to be filled by members from the 17th or 18th
judicial circuits.
FOURTH DISTRICT COMMITTEE, SECTION II: 1 attorney
vacancy (current member is eligible for reappointment); 1 nonattorney vacancy (current member is eligible for reappointment).
Vacancies are to be filled by members from the 17th or 18th
judicial circuits.
FIFTH DISTRICT COMMITTEE, SECTION I: 3 attorney
vacancies (1 member is eligible for reappointment); 1 nonattorney vacancy. Vacancies are to be filled by members from the
19th or 31st judicial circuits.

NINTH DISTRICT COMMITTEE: 4 attorney vacancies (1
member is eligible for reappointment). Vacancies are to be filled
by members from the 10th, 21st, 22nd or 24th judicial circuits.
TENTH DISTRICT COMMITTEE, SECTION I: 2 attorney
vacancies; 2 non-attorney vacancies (both members are eligible
for reappointment). Vacancies are to be filled by members from
the 27th, 28th, 29th or 30th judicial circuits.
TENTH DISTRICT COMMITTEE, SECTION II: 3 attorney
vacancies (2 members are eligible for reappointment). Vacancies
are to be filled by members from the 27th, 28th, 29th or 30th
judicial circuits.
Nominations, along with a brief resume, should be sent by
February 28, 2018, to Stephanie Blanton, Virginia State Bar,
1111 East Main Street, Suite 700, Richmond, VA 23219-0026
Blanton@vsb.org.

Got an Ethics Question?
The VSB Ethics Hotline is a confidential

Virginia State Bar
Harry L. Carrico
Professionalism Course

consultation service for members of the
Virginia State Bar. Non-lawyers may submit

March 8, 2018, Alexandria

only unauthorized practice of law questions.
Questions can be submitted to the hotline

April 18, 2018, Charlottesville

by calling (804) 775-0564 or by clicking on
the “Email Your Ethics Question” link on the Ethics Questions and Opinions
web page at www.vsb.org/site/regulation/ethics/.
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See the most current dates and
registration information at
www.vsb.org/site/members/new.

www.vsb.org

President-elect Heath Seeks Members
for Virginia State Bar Committees
With Terms Commencing July 1, 2018
To: Members of the Bar
From: Leonard C. Heath Jr., President-elect
As you know, much of the work of the Virginia State Bar is done through its committees, and we need members willing
to serve. Appointments will generally be for a three-year term, running from July 1, 2018, to June 30, 2021, with the possibility
of another three-year term to follow. The work of the committees is time consuming and in most cases requires committee
members to set aside substantial time to fulfill the requirements of the job.
To encourage participation — and recognizing the time constraints — members are generally limited to serving on only
one committee. The number of available positions is quite limited, but I will attempt to accommodate as many people as
possible.
The committees are as follows:
Standing Committees:*
• Budget & Finance
• Lawyer Discipline

• Professionalism
• Legal Ethics

Special Committees:
• Access to Legal Services
• Bench-Bar Relations
• Better Annual Meeting
• Future of Law Practice

• Lawyer Insurance
• Lawyer Referral
• Resolution of Fee Disputes
• Technology and the Practice of Law

*Lawyer member vacancies on Standing Committees are limited due to requirements for a specific number
of Executive Committee and Council members to serve on each committee.

If you would like to be considered for appointment to any of the VSB committees listed, please complete the form below
or download the form at http://www.vsb.org/site/about and return it to the Virginia State Bar office by February 23, 2018, by
mail or e-mail to Asha B. Holloman:
Virginia State Bar
1111 East Main Street, Suite 700
Richmond, VA 23219-0026
aholloman@vsb.org

VSB Committee Preference Form (term commencing July 1, 2018)
Please complete this form and return it with a brief resume by February 23, 2018.
Name:

VSB Attorney No.:

Address:
City/State/Zip:
Choice

Phone:
Committee Name

E-mail:
Have you ever served on this committee?

1st Choice

Yes

No

2nd Choice

Yes

No

3rd Choice

Yes

No

Check here if you have never served on a VSB committee.
To assist us in the committee selection process, please provide the following information:
Private Practice

Corporate Counsel

Primary area of practice:

Other

Government attorney
Commonwealth

City/County

Federal

Length of Service

Professional Notices
Northern Virginia’s
Blankingship & Keith PC
continues last year’s growth
strategy with the addition
of four new attorneys —
McAdoo
after adding nine lawyers in
2017. Michael McAdoo has
joined the firm’s Wills, Trust
and Estates section and its
Commercial Real Estate and
Leasing practice as senior
Smith
counsel. Adam W. Smith
has joined as a principal
in the Civil Litigation,
Medical Malpractice, and
Personal Injury practice groups. Patrick B.
Piccolo
Piccolo has also joined the
Civil Litigation practice as
an associate. Olivia M.F.
Bean has joined the family
law practice as an associate.
Bean completed clerkships
Bean
with the Honorable R.
Terrence Ney and the
Honorable Stephen C. Shannon of the
Fairfax County Circuit Court.
Wharton Aldhizer
& Weaver PLC in
Harrisonburg has elected
Derek J. Brostek to its partnership. Brostek handles
Brostek
cases in civil, business, and
insurance issues. He joined
the firm after retirement as a lieutenant
colonel in the Marine Corp. Brostek
served for 13 years as a judge advocate
focused primarily on criminal law, including trial work, teaching trial advocacy and strategic policy work, and served
in Afghanistan in the areas of operational law and detention operations.
Richard Butterworth has joined the
Corporate and Government Services department of Kutak Rock in Washington,
D.C. Butterworth formerly served as
Senior Assistant General Counsel at the
General Services Administration where
he was recognized with commendations from the Secretary of Defense, the
Secretaries of the individual military
services, and the Secretary of Energy.
60

Cozen O’Connor has
opened an office in
Richmond, where the firm’s
State Attorneys General
(AG) Practice will offer
Kilgore
strategies and services for
Virginia companies. The
team will be headed by Jerry W. Kilgore,
a member of Cozen O’Connor’s State
AG practice and former Virginia State
Attorney General. Cozen O’Connor’s
State AG group focuses on AG-facing
investigations, litigation, outreach, and
policy. The practice represents Fortune
500 and other companies preemptively
and in response to AG investigations
and litigation in all 50 states and
Washington, DC
Jessica Hayes has joined
Pender & Coward where
she focuses her practice in
the areas of wills, trusts, estate planning and adminis- Hayes
tration. “Jessica’s experience
and talents complement the
firm’s estate planning practice and we’re
delighted to have her on our team,” said
Pender & Coward CEO Rick Matthews.
Mary E. Kuntz has been
elected partner in the
Washington, DC employment law firm of Kalijarvi,
Chuzi, Newman & Fitch
Kuntz
PC. (KCNF). Kuntz holds a
Ph.D. in Classical Languages
and Literatures from Yale University and
is a former tenured professor of classical
languages and literatures and, from
2001 to 2005, she directed the Women’s
Studies Program at Auburn University.
At KCNF, Kuntz’s areas of practice are
employment discrimination, security clearance appeals and suitability
determinations; whistleblower law, and
higher education law, including tenure
appeals.
Kelly B. Martin has been
named a shareholder
with personal injury firm
Tronfeld West & Durrett in
Chesterfield. Martin focuses
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his practice in all areas of personal injury litigation.
Reston-based McMahon,
Welch and Learned PLLC
has added two senior government contracts attorneys
as counsels to its nationwide Jowyk
government contracts practice. Orest “OJ” Jowyk, who
served for 20 years in the US
Air Force before becoming a
lawyer, will advise domestic
and international clients on
all aspects of government
Reed
contracting law. Johana
“Jody” Reed brings to
McMahon Welch and Learned over 20
years of in negotiating international and
domestic contracts including subcontracts, teaming agreements, intellectual
property licenses, agent agreements, and
proprietary information agreements for
numerous million- and billion-dollar
programs.
McMahon, Welch and
Learned has also made
Peter Fish, formerly counsel
to the firm, a partner.
Fish has been with the firm Fish
for over three years and has
over 25 years of professional
experience balanced between law firm
practice and serving as in-house counsel for public sector contractors. His
practice is focused on providing legal
counsel and guidance to early stage and
established government contractors and
technology companies.
Rice, Paige, Pandya & Gregg announces
the formation of its new partnership,
effective February 2018. The all-female
firm will specialize in family and criminal law and will office at 125 St. Paul’s
Blvd., Suite 110, Norfolk, VA 23510.
Together, the partners have over 30
years’ experience in the legal field, serving as commonwealth attorneys, public
defenders, and substitute judges in the
cities of Newport News, Portsmouth,
Hampton, and Norfolk.

Martin
www.vsb.org

Professional Notices
Andrew B. Stockment has
become a shareholder
at Lenhart Pettit in
Charlottesville where he
focuses his practice on
Stockment
intellectual property and
technology, cybersecurity and data privacy, and corporate
and business law. He is active in the
Virginia Bar Association and currently
serves on the VBA Intellectual Property
and Information Technology Law
Section Council and the VBA Board of
Governors, and he is the chair of the
VBA Young Lawyers Division.
P. David Tarter was recently
reelected to a third term as
the mayor of Falls Church.
He is the founder of Tarter
NoVa Law in Arlington,
where his practice focuses
on commercial real estate,
land use, and business law.

You Don’t Always Get What You Pay For:
Sometimes You Get Something For Free.
Your VSB membership gives you access to free legal advice
on issues ranging from starting a law practice to closing a
law practice to anything and everything that may trigger a
malpractice claim.
Call (703) 659-6567 for a confidential, free, risk management
consultation with John J. Brandt, JD, LL.M. all at no cost to VSB
members. Powered by ALPS.

You’re going places.
Tarter

Nathan J. D. Veldhuis has
joined Christina Pendleton
& Associates PC in its
Richmond office as its senior trial lawyer. He has
Veldhuis
over 13 years of litigation
experience representing
injured clients in a full range of personal injury actions. He is vice president
of the Virginia State Bar’s Litigation
Section’s Board of Governors and serves
as a board member of the Virginia
State Bar’s Standing Committee on
Legal Ethics. Veldhuis is a member of
the board of governors of the Virginia
Trial Lawyers’ Association and serves
on the Boyd Graves Conference, an
invitation-only conference of attorneys
and judges throughout Virginia charged
with studying numerous areas of civil
practice.

Take us with you.
Check your contact information of record,
certify courses, and access Fastcase from
anywhere, using the same login and
password you now use on your computer.
Get it for free in the iTunes store.

Up Next
Coming in the April issue of
Virginia Lawyer:
Senior Lawyers Conference
followed by the
VSB 80th anniversary
in June.

www.vsb.org

Professional
Notices
E-mail your news and professional
portrait to norman@vsb.org for publication in Virginia Lawyer. Professional
notices are free to VSB members and
may be edited for length and clarity.
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Classified Ads
BUSINESS
OPPORTUNITIES
ESTATE PLANNING & PROBATE
PRACTICE

Opportunity to acquire
all assets (no furniture or
equipment) of well-established estate planning and
probate practice in Northern
Virginia. Call A. Ellentuck:
(301) 266-2880.
LITIGATION FINANCE

You have the case, now
you need financial backing to take it to the finish
line. Towncenter Partners
LLC (https://www.yourtcp.
com) funds litigation cases
of all types. For more information about our company
and our services, please visit
our website. All information kept strictly confidential. Contact roni@yourtcp.
com or (703) 570-5264 to
discuss your case.

CONSULTANTS &
EXAMINERS

room. Phone (included)
and phone line (extra fee)
can be added. This office
has a large window with
blinds and a large desk with
plenty of storage. There is
an in-suite bathroom shared
by the office. It is located
in the Mosby Tower on the
top floor. The building has
its own parking lot and is
within walking distance of
the Fairfax County courthouse. Please call: (703)
385-9330 or email sarah@
mkmlaw.com.
CLASS A OFFICE SPACE
AVAILABLE NOW

If you are searching for office
space in Northern Virginia/
DC Metro or Richmond, we
have a number of excellent opportunities with the
amenities and finish suitable
for law firms of all sizes.
Please email Joey Caperton
at Brandywine Realty
Trust (www.brandywinerealty.com/default.aspx) to
discuss your leasing needs,
or dial Joey directly at (804)
521-1824.

advisor, an appellate attorney, and a deputy attorney
general in the public safety
division. For more information on these positions and
their application process,
please see https://oag.dc.
gov/page/supervisory-and
-staff-attorney-positions.

SERVICES
MEDIATE IN MIAMI

Certified Florida Civil
Mediator with 35+ years
of experience as a partner
in New York-based national law firm, available
to handle complex mediation in Florida. Barred in
Virginia, Florida and D.C.
Contact dennis.klein@
criticalmattermediation.com.

Advertisements and Classified Ads
and Online Classified Ads
Published six times a year, Virginia Lawyer is distributed
to all members of the Virginia State Bar, judges, law
libraries, other state bar associations, the media, and
general subscribers. Total circulation is 50,000. We also
offer online classified ads at VSB.org.
More information is available online at www.vsb.org
/site/publications/valawyer. Please contact Dee Norman
at (804) 775-0594 or dnorman@vsb.org if you are interested in advertising in Virginia Lawyer or at VSB.org.

EXPERT WITNESS

Trusts and estates attorney
with over 35 years of Virginia
practice. Will analyze cases
and provide expert testimony about fiduciary matters.
Successful results in significant lawsuits. References
available. (703) 548-2663.

OFFICE SPACE
FURNISHED OFFICE AVAILABLE
(FAIRFAX)

One furnished office,
approximately 140 square
feet. $450 a month. Includes
internet access, copier usage
(charges per copy), and
access to large conference
62

POSITIONS AVAILABLE
ORGANIZATION SUPPORT
SPECIALIST (RICHMOND)

The VSB is seeking an
Organization Support
Specialist. More information,
including salary and deadline
to apply: www.vsb.org/site/
jobs/item/organizational
_support_specialist.
OFFICE OF THE ATTORNEY
GENERAL (WASHINGTON DC)

The Office of the Attorney
General in Washington, D.C.
has a number of positions
open for lawyers including
trial attorneys, an attorney
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