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Letters
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entire bar. Every local bar has a member,
present or past [including, literally,

Linda McElroy’s article in the December

passed] who has struggled with one or
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more of these illnesses, generally within

compelling evidence of the need for

sight of the legal community and with-

Lawyers Helping Lawyers. What remains

out competent professional support. I

unspoken is the compelling need of the
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and receptions and the occasional social

the judiciary. In its nearly thirty years of
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mental health and cognitive aging

George Warren Shanks
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There are twenty sections of the Virginia State Bar.
Each is a separate group devoted to improving the
practice of law in a particular substantive area or specialty practice. The sections operate under bylaws and
policies approved by the Virginia State Bar Council.
They elect their own officers and choose their own
activities within the limits established by the Council.
Section membership is open to all members in good
standing of the Virginia State Bar. Many sections also
have law student and associate memberships.
See more information at
http://www.vsb.org/site/members/sections.
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President’s Message
by Kevin E. Martingayle

Advice for New Lawyers ... And the Rest
of You Too
“Philosophy is common sense with big words.” — James Madison
“The three things that are most essential to achievement are common sense,
hard work and stick-to-it-ivness.” — Thomas Edison

MY LAW FIRM recently hired a new
attorney. That meant it was time to
give him an updated version of my law
partner Bill Bischoff’s seven-page
“Stream of Consciousness Musings of
Things You Need to Know to Succeed
at Our Firm and in the Practice of Law
Generally.”
No matter how long you have
been practicing, there are some valuable take-aways in Bill’s memo, and I
have condensed and edited it down to
a “Top 15” list. I hope you enjoy it.
1.

2.

3.

8

Work hard. Being successful as an
attorney does not involve a trip
down Easy Street. Sometimes it
means working early, working late,
and working on weekends. It’s
your job to do what is required to
succeed.
Be meticulous. Your reputation is
the most important thing you
have in the practice of law, and
much of it will come from the
quality of your work. If you do not
pay attention to detail, your work
will suffer and so will your results
and reputation. Pay attention to
details or it will come back to
haunt you.
Follow through and finish. When
someone does not return a phone
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4.

5.

6.

7.

call or respond to an e-mail, try
again. Be persistent. Finish whatever you start. Clients expect
results and it’s your job to put the
ball over the goal line.
Think creatively. Lawyers should
ask two questions a lot — Why?
Why not? “That’s the way we’ve
always done it” isn’t good enough.
Be a true advocate. You may not
always like your client or your
clients’ cause. That does not matter. If you take on a client, you
must advocate vigorously within
the bounds of law and ethics. If
that’s a problem, this might be the
wrong line of work.
Keep track of deadlines. Do not
merely meet deadlines; get it done
ahead of time. Disasters happen
(e.g. illness, forgetfulness, bad
weather, technological failures,
etc.), and if you simply wait until
the last minute, something will
eventually happen. Our business is
driven by deadlines. Prepare
accordingly.
Value your staff. Do not be
haughty or condescending. The
staff in a law firm is the engine
that makes the operation go, and
these individuals often have a lot
more practical experience than

you do. We are a team. We want
you to respect and protect the
members of the team. Don’t forget
that it’s sometimes easier to
replace a lawyer than a non-lawyer.
8. Be cautious with clients. If a
client becomes unhappy, you may
become the enemy. Document and
confirm everything. Do everything
timely and explain what you are
doing. If you make a mistake, a
“fess up” is better than a “cover
up.” Learn how to defuse an angry
client. If a working relationship
becomes impossible, end the relationship professionally and ethically.
9. Select clients, cases, and projects
carefully. Learn when and how to
say “no.” There is a polite way to
do it and it can save you a lot of
headaches later.
10. Learn when to stop talking. When
a judge has ruled your way, stop
talking. When you have argued
vigorously and a judge rules
against you, stop talking. When
you have tried hard to convince a
lawyer or client of something and
cannot get through, stop talking,
at least for the time being. When
President continued on page 11
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FRIDAY, MAY 1, 2015
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Executive Director’s Message
by Karen A. Gould

Lessons Learned from the VSB’s First
Electronic Election
DECEMBER 2, 2014, brought the
result of the Virginia State Bar’s first
electronic election, a three-way contest
for president-elect among Raymond
B. Benzinger, Thomas A. Edmonds,
and Michael W. Robinson. Michael
Robinson prevailed with 2,043 votes.
The election was run between
November 1 and December 1. Prior to
the election, the candidates published
position statements in Virginia Lawyer
and attended several local bar meetings
to state their campaign positions. The
VSB advertised the election beforehand
and during the election in Virginia
Lawyer magazine, the monthly E-News,
and e-mails from President Kevin E.
Martingayle. Throughout the election,
a VSB staff member was on duty to
assist members with the election
process.
Voter turnout was 14.49 percent
of eligible voters. Eligible voters were
active “in good standing” members as
of October 1, 2014. Active members are
lawyers admitted to practice law in
Virginia who pay full dues and satisfy
the other membership obligations. As
of October 1, 2014, there were 31,180
eligible voters.
Contested president-elect elections
are rare. The last one was in 2012 when
Kevin Martingayle defeated Ray
Benzinger in a hotly contested race
with a 20 percent turnout of eligible
voters in a paper ballot election. In
2001, approximately 25 percent of
eligible voters participated in the

10
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election.1 The turnout was 34.8 percent
in 1997 and 27.6 percent in 1996.2 A
trend is clearly shown through these
statistics in decreased participation in
VSB statewide elections, regardless of
whether they are conducted by paper
ballot or electronically.
Of those who voted and
responded to a survey accompanying
the ballot, 95 percent reported they
were “satisfied” or “very satisfied” with
the process. Anecdotal reports indicate
that the principal problem was receipt
of the initial e-mail from Survey &
Ballot Systems (SBS), which conducted
the election. Although the VSB had
asked its members to whitelist or add
SBS’s e-mail address as a safe sender so
that the election e-mail would not be
swept into the recipient’s spam folder,
apparently that still occurred. Some
questioned why the VSB did not send
the initial e-mail with the link to the
ballot. The VSB could not send the email because it intentionally did not
have the information relative to each
individual member’s unique identifying number. One of the goals of having
a third party handle the election is to
avoid any allegations of impropriety.
SBS had to send individual e-mails to
the 31,180 eligible voters, personalized
with the information on how that person could vote. The VSB is not set up
to handle such e-mail content.
The cost of the 2014 presidentelect electronic election was $6,500. In
2012, the election cost the bar $26,000

with mailed paper ballots. An election
in 2014 conducted with paper ballots
would have cost more than $26,000
because of increased costs and a larger
active membership.
Because of the high costs of a
paper-ballot statewide election, electronic elections appear to be the realistic choice for the future, if contested
statewide elections occur in the future.
In light of the positive response to
the electronic president-elect election
and the cost savings, the upcoming
Council elections will also be conducted electronically. The savings will
be approximately $10,000, about onehalf of what it would cost to do the
election through paper ballots.
Members interested in running for
Council must file a nominating petition signed by ten other members of
the circuit on or before April 1, 2015,
along with a statement of qualifications
not exceeding 150 words and a digital
photograph. You must be an active
member in good standing of the circuit. To know what circuits have seats
up for election, please see the election
notice posted following this article.
Endnotes:
1
Peter Vieth, Robinson wins 3-way VSB
election, Virginia Lawyers Weekly,
December 2, 2014, at http://valawyersweekly.com/2014/12/02/robinsonwins-3-way-vsb-election/.
2
Id.
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Executive Director’s Message

Council Elections
If you are interested in serving on Council, the Virginia State Bar’s governing body, there will be an election conducted in the following circuits by electronic ballot. To be eligible to run, you must be an active member in good standing of the circuit as of March 15,
2015. You must file a nominating petition with the executive director at elections@vsb.org on or before April 1, 2015. The nominating petition shall be signed by not fewer than ten other members eligible to vote in the circuit, and shall be accompanied by a statement of qualifications not exceeding 150 words and a digital photograph.
Circuit 4
Circuit 12
Circuit 13
Circuit 14
Circuit 16
Circuit 17
Circuit 18
Circuit 19
Circuit 21
Circuit 23
Circuit 28
Circuit 30

1 seat (incumbent ineligible for 2nd term)
1 seat (incumbent eligible for 2nd term)
5 seats (3 incumbents eligible for 2nd term)
2 seats (1 incumbent eligible for 2nd term)
1 seat (incumbent ineligible for 2nd term)
2 seats (2 incumbents ineligible for 2nd term)
2 seats (1 incumbent eligible for 2nd term)
6 seats (3 incumbents eligible for 2nd term)
1 seat (incumbent eligible for 2nd term)
1 seat (incumbent ineligible for 2nd term)
1 seat (incumbent ineligible for 2nd term)
1 seat (incumbent eligible for 2nd term)

An election by meeting will be conducted in the 8th circuit, which has 1 Council seat. The incumbent is eligible for a 2nd term. The
time and place of that election will be set by Chief Judge Wilford Taylor Jr., Circuit Court for the City of Hampton. Nominations
may be made at the circuit meeting or by any member eligible to vote in the circuit. No supporting petition or second for such
nomination will be required.

President continued from page 8
we reject some “brilliant idea” you
have for this firm, stop talking and
maybe try again later. Too many
lawyers argue too much and too
long. Avoid that.
11. Don’t be a jerk. Be nice to court
personnel and clerks. If a lawyer
needs a deadline extension or a
break that you can accommodate,
do it. Do not handle cases and
negotiations with a “gotcha”
mentality. You probably don’t like
mean people. Don’t be one.
12. Be intellectually curious. This is
not a job for lazy thinkers. You
should be interested in learning.
Read, attend CLEs, talk to other
lawyers, do things to stimulate
your intellect and broaden

www.vsb.org

knowledge. Doing so will make
you better.
13. Be a difference-maker. You have
been trained in words, logic and
problem-solving. You can make a
tremendous difference in your
community, the Commonwealth
of Virginia and even the nation.
There are countless ways to get
active. Lawyers have skills in high
demand. Share them.
14. Communicate. Do not ignore
clients, attorneys, or anyone else.
As a lawyer, you should know how
to communicate and should work
on getting better at it all the time.
Avoiding people and problems is
unproductive and will reflect
badly on you.

15. Have a personal life. Spend quality time with your family and friends.
Pursue outside interests. Take care of
your health. This profession will eat
you alive if you let it. Make no mistake
— we expect you to work hard, but the
job cannot own you.
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GENERAL INTEREST

Representing Noncitizen Defendants:
A Defense Attorney’s Ethical and Constitutional Obligations
by Morgan Macdonald

Defense attorneys representing noncitizens have an obligation to provide accurate
advice concerning the immigration consequences of criminal convictions. In order to fulfill this
obligation, defense attorneys must be knowledgeable about developments in immigration law,
including the new “deferred action” programs announced by President Obama in November
2014.1 These new programs do not modify the categories of criminal offenses that trigger
removal (i.e. deportation) under federal immigration law, but maintaining eligibility for
deferred action may now rank as one of the highest priorities for noncitizens facing criminal
charges. Accordingly, in developing a litigation strategy, a defense attorney should account for
the possibility that his client’s conviction could lead to severe — and often disproportionate —
adverse immigration penalties, such as deportation, and could also make the client ineligible
for important immigration benefits, including deferred action.
Litigation Strategies Must Account for Differences
between Immigration and Criminal Law
Representing a noncitizen in a criminal case frequently requires a litigation strategy that differs
significantly from the strategy used when defending a citizen. In many criminal cases, the most
important factor is whether (and for how long) a
defendant will be required to serve time in prison.
Decreasing jail time is also a high priority for
noncitizen defendants but is often overshadowed
by a noncitizen’s desire to ensure that he does not
become deportable or inadmissible2 as a result of
his criminal case. Accordingly, a “good” result in a
criminal case for a citizen defendant (e.g. a suspended imposition of sentence) could lead to dire
consequences for a noncitizen, particularly one
who is lawfully present and has US citizen family
members.
One notable reason that a criminal case may
lead to a disparate outcome for a noncitizen
defendant is that the definition of “conviction”
under the Immigration and Nationality Act (INA)
bears little resemblance to the way that term is
defined under state law. For example, under the
INA, a noncitizen can have a “conviction” for
immigration purposes even after he has successfully completed a pre-plea diversion program or
when his record has been otherwise expunged.3
Moreover, the INA makes no distinction between
12
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whether a prison sentence is imposed or suspended
— the immigration consequences are usually the
same.4 It is therefore critical for a defense attorney
to know when his client will have a “conviction”
under the INA and to understand the impact of
any related “sentence.”
Case Examples — The Importance of Accurate
Advice
To illustrate the importance of an attorney providing accurate advice concerning immigration
consequences, consider the following examples.
First, take the case of Roberto,5 a 22-year-old
lawful permanent resident (LPR)6 from
Honduras who came to the United States as a
child with his parents and siblings, all of whom
are now LPRs or US citizens. Roberto works two
jobs to support himself but struggles with mental
illness and alcohol addiction. One evening,
Roberto drank too much and could not find his
way home so he entered a garage connected to
another person’s house and fell asleep. Upon
finding Roberto in the morning, the homeowner
called the police and Roberto was charged with
felony burglary under Virginia Code 18.2-91, an
offense regularly deemed an “aggravated felony”
under the INA if it is accompanied by a prison
sentence of one year or more, regardless of
whether the sentence is suspended.7
www.vsb.org
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Although Roberto had no criminal record,
his attorney failed to advise him about immigration consequences and recommended that
Roberto take a plea to a fourteen-month suspended sentence so he could avoid jail time.
Roberto took the plea but was thereafter apprehended by the Department of Homeland
Security (DHS) and detained in an immigration
facility while DHS initiated removal proceedings
against him. Roberto avoided deportation
because an immigration judge found that he
would be tortured if returned to Honduras, but
he spent six months in detention while fighting
his case and lost his LPR status, making it much
more difficult to maintain employment or
receive public benefits.
Had Roberto’s attorney given appropriate
advice, he would have informed Roberto that any
plea to a sentence under 365 days, even one that
involved some up-front jail time, would be preferable. Indeed, had Roberto’s attorney negotiated
a plea of less than 365 days with some jail time
imposed, Roberto would not have been considered an aggravated felon under the INA and
therefore would not have been placed into
removal proceedings.8
Or consider the story of Salma, a 45-year-old
long-time LPR from Egypt who received a conviction for misdemeanor petit larceny under Virginia
Code 18.2-96 in 2007 and, in 2014, faced a second
charge of petit larceny. The prosecutor offered
Salma a plea deal in which he would seek no jail
time in exchange for her guilty plea. Because the
prosecutor did not ask for jail, Salma was not
entitled to court-appointed counsel.9 Salma
accepted the plea but was unaware that petit
larceny is considered a “crime involving moral
turpitude” (CIMT) under immigration law and
that two convictions for CIMTs render an LPR
deportable.10 If Salma had a knowledgeable
defense attorney, he could have helped Salma
avoid deportation by negotiating with the prosecutor to craft a non-CIMT plea, such as trespass.
A Defense Attorney’s Ethical and Constitutional
Obligations When Representing Noncitizen
Defendants
As these examples show, accurate advice about
immigration consequences is critical for noncitizen defendants. The Supreme Court affirmed this
point in 2010, when it held in Padilla v. Kentucky
that the Sixth Amendment requires defense attorneys to accurately advise their clients about the
immigration consequences of a guilty plea.11 The
Court further held that the failure to provide such
14
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advice could give rise to an effective assistance of
counsel claim.12 The Court premised its reasoning
on the “dramatic” change in immigration laws
over the past century that has “expanded the class
of deportable offenses and limited the authority
of judges to alleviate the harsh consequences of
deportation” so that now “[t]he drastic measure
of deportation or removal” is “virtually inevitable
for a vast number of noncitizens convicted of
crimes.”13 Accordingly, the Court found that “the
importance of accurate legal advice for noncitizens accused of crimes has never been more
important.”14
Although Padilla does not give defenders
explicit instructions on what to say to their
clients, state courts have begun to address the circumstances in which an attorney’s advice fails to
meet the standard set by the Supreme Court. For
example, in September 2014, the Supreme Court
of Georgia held that where “the law is clear that
deportation is mandatory and statutory discretionary relief is unavailable, an attorney has a
duty to accurately advise his client of that fact.”15
Accordingly, the court found that an attorney was
deficient for only advising his client that deportation “may” result when the law was clear that his
client’s burglary conviction constituted an “aggravated felony” under the INA, almost certainly
leading to removal proceedings.16 To date, the
Supreme Court of Virginia has not addressed the
scope of Padilla other than in a decision holding
that an ineffective assistance of counsel claim
under Padilla does not constitute an error of fact
sufficient to support a coram vobis petition.17
Under Padilla, a defense attorney must
understand his client’s immigration and criminal
histories and, based on that information, analyze
the likely immigration impact of the potential
case disposition. The executive action programs
announced by President Obama add a further
dimension to this analysis. Specifically, the new
deferred action programs offer temporary protection from deportation and the ability to obtain
employment authorization for millions of immigrants who are currently present in the US without lawful status. Defense attorneys representing
noncitizens who may be eligible for deferred
action should understand the criminal bars to the
new programs so they can advise their clients
accordingly.18
Given the complexity of immigration law,
some states have adopted an institutional structure to ensure that public defenders and
appointed counsel are informed about key
developments in the law and can consult with
www.vsb.org
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attorneys who have immigration expertise. In
Maryland, for example, the Office of the Public
Defender has an immigration unit to assist
defenders with the representation of noncitizens.
In Virginia, there is no similar program. However,
at the Capital Area Immigrants’ Rights (CAIR)
Coalition, we are working to develop a program
dedicated to providing resources, training, and
consultations to defense attorneys in Virginia
concerning the intersection of criminal law and
federal immigration law.19 Such resources are
necessary because defense attorneys have an ethical and constitutional obligation to provide accurate advice under Padilla and, in doing so, must
analyze the impact of a potential conviction on a
client’s immigration status and eligibility for
future immigration benefits.
Endnotes:
1
The executive action programs include an
expansion of the Deferred Action for Childhood
Arrivals (DACA) program and a new program
called Deferred Action for Parental
Accountability (DAPA).
2
Grounds of inadmissibility prevent a noncitizen
from being admitted to the US, whether traveling
abroad or present in the US without having been
lawfully admitted. They can also bar certain individuals from obtaining lawful permanent resident
status. The grounds of deportability lead to the
deportation of a noncitizen who was previously
lawfully admitted (such as a lawful permanent
resident or asylee).
3
See 8 U.S.C. § 1101(a)(48)(A).
4
Id. § 1101(a)(48)(B). For example, many “aggravated felonies” under the INA require an offense
for which the term of imprisonment is at least one
year. See, e.g., id. § 1101(a)(43)(G) (theft aggravated felony). For the term of incarceration, it
does not make a difference whether the sentence is
suspended or imposed.
5
These examples are based on actual cases but
names and facts have been changed for brevity
and to protect confidentiality.
6
Lawful permanent residents are often referred to
as “green card” holders.
7
8 U.S.C. § 1101(a)(43)(G); 8 U.S.C. § 1227(a)(2)
(A)(iii).
8
Although Roberto would not have been considered an aggravated felon and rendered deportable,
he may have been considered inadmissible if the
government took the position that his conviction
constituted a “crime involving moral turpitude,”
thereby preventing him from returning to the US
if he left the country. See 8 U.S.C. § 1182(a)(2)(A);
8 U.S.C. § 1101(a)(13)(C)(v).
9
The ethics of a prosecutor offering this type of
plea arrangement are currently being analyzed
by the Virginia State Bar Standing Committee on
www.vsb.org

10
11
12
13
14
15
16

17
18

19

Legal Ethics. On December 4, 2014, the
Committee issued a proposed legal ethics opinion
addressing “ethical obligations of a prosecutor
who plea bargains with an unrepresented defendant whom the prosecutor knows is a noncitizen
subject to deportation under immigration law
upon conviction of the offense which is the subject of the plea offer.” CAIR Coalition submitted a
comment arguing for amendments to the proposed opinion. The comment can be accessed
here: http://www.caircoalition.org/2015/01/05/
cair-coalition-comments-on-prosecutors-ethical
-obligations-in-misdemeanor-cases-that-can-lead
-to-deportation/
8 U.S.C. § 1227(a)(2)(A)(ii).
559 U.S. 356 (2010).
Id.
Id. at 360 (internal citations omitted).
Id. at 364.
Encarnacion v. State, 763 S.E.2d 463, 466 (Ga.
2014).
Id. at 464. The Supreme Court of Georgia’s ruling
is consistent with the language of Padilla, where
the Court recognized the importance of “preserving [a noncitizen’s] right to remain in the United
States and preserving the possibility of discretionary relief from removal.” 559 U.S. at 357
(internal ellipses and quotations removed) (quoting INS v. St. Cyr, 533 U.S. 289, 323 (2001)).
Commonwealth v. Morris, 281 Va. 70, 80-81 (2011).
For a further discussion of how the immigration
executive action affects a noncitizen’s case, see
Practice Advisory for Virginia Criminal Defenders:
Immigration Executive Action (December 10,
2014), available at: http://www.caircoalition.org
/wp-content/uploads/2014/12/CAIR-Coalition
-Practice-Advisory-Immigration-Executive
-Action-20141210.pdf.
More information about the program can be
found at http://www.caircoalition.org/what-we
-do/vjp/.

Morgan Macdonald is a legal fellow for the Capital
Area Immigrants’ Rights (CAIR) Coalition’s
Virginia Justice Program, which focuses on the
immigration consequences of criminal convictions.
Prior to joining CAIR, Macdonald worked at two
international law firms.
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Use and Enforcement of Records
Demands Under the Virginia
Freedom of Information Act
by Stevens R. Miller

By definition, the Virginia Freedom of

16

Information Act (FOIA), “ensures the
people of the Commonwealth ready
access to public records in the custody of
a public body or its officers and employees[.]”1 In practice, actually obtaining
records under the act isn’t always as
ensured as the General Assembly may
have hoped. The act includes provisions
for enforcement, but citizens frustrated
by non-compliance often complain that
there’s nothing they can do when an
agency refuses to provide records (or, in
some cases, simply fails to respond to a
demand at all).

Demanding Records Under the Act
Invoking the act is easy. As it is to be “liberally
construed” to achieve its purpose, a request
under the act need not take any particular form,
nor recite any reference to authority. Strictly
speaking, any request for records subject to
production under the act, however made, is a
“FOIA request.” But as a practical matter, a written request is preferred. Not only does this create
a record that the request was made, and when,
it also assists the respondent in knowing what
has been requested. The Virginia Freedom of
Information Advisory Council sensibly recommends a short written request that cites the act by
name and number, with a plain-language statement of what is being requested, and a request for
an estimate of costs before production is made.2
Note that the respondent may withhold records if
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the cost of production exceeds $200 until that
cost is paid, but this is not required.3 To protect
against a surprisingly large bill, the act allows the
requesting party to ask for an estimate of costs
before production, but this option is not self-activating; the requesting party must invoke it explicitly to be sure it applies.4 Also, frequent users of
the act need to keep their bills paid, as a blanket
denial of rights under the act applies to anyone
who is thirty or more days late in paying for a
prior FOIA production.5
Reactions to demands under the act can vary.
In most cases, the responding government agency
will simply deliver what it has (or else reply that
it has nothing responsive). Some response is
required within five working days of receiving
the request (including the option to declare that
production is not possible within five days, thus
adding another seven working days to the respondent’s time).6 When the response is finally made,
it must be in one of four forms: the records themselves; a denial of production along with citation
to the code section(s) authorizing denial; a partial
production (including productions with redactions) along with citation to the code section(s)
authorizing denial; or a statement that the records
could not be found or do not exist.7
Although the act’s introductory language
includes sweeping statements about the virtues of
openness and the evils of secrecy, the larger part
of the act consists of a long list of exceptions to
what must be produced.8 Users of the act should
at least review these exclusions before presuming
that production is required. Some of them are
noteworthy, such as the prohibition on disclosure
of the answers to tests given to students in the
public schools.9 In practice, however, it is the
responding agency’s responsibility to identify the
specific provision authorizing non-disclosure, at
which point the demanding party must decide if,
and how, to contest the respondent’s decision.
Enforcing a Demand
After the time for response has run and either
no response has been made or the respondent
has invoked one of the act’s exceptions, the
demanding party has the option to ask for a
court order compelling production.10 Before
seeking judicial review, however, some relief may
be had by simply engaging the respondent in a
www.vsb.org

greater dialog. As a valid demand can be made
by e-mail, and responses are often made the
same way, a useful record can be made by asking, when a denial is received, what the respondent’s reasoning was for that denial. Until such
discussions grow heated (or go cold), it may be
possible to argue successfully that a denial was
not warranted under the provision claimed, or
that some other production may be useful in the
alternative (or with redactions).
At some point, an unsatisfied demanding
party may have to resort to court action. The act
calls for review by either the general district court
or the circuit court.11 As proceedings tend to be
somewhat more relaxed in district courts, and the
case may well be brought by a non-lawyer, this is
probably the better option.
The proper form of the proceeding is as a
petition for mandamus, which can be filled out
online and printed for presentation to the court
clerk.12 Happily for the petitioner, the application
is given an accelerated schedule, with the hearing
required to be held, “within seven days of the date
the [petition] is made[.]”13 Note that to obtain
this speedy date the petitioner must serve, and the
respondent must receive, a copy of the petition,
“at least three working days prior to filing.”14 In
practice, then, the soonest a petitioner can be sure
of being entitled to a hearing may be as long as
twelve calendar days (thirteen, if a holiday intervenes). Given the five-working-day response time
allowed by the act, and its option for a sevenworking-day extension at the respondent’s discretion, the total time from service of a demand

In practice, actually obtaining records
under the act isn’t always as ensured as
the General Assembly may have hoped.

under the act to appearance before a judge could
be as long as thirty days, which may seem lightning-fast by the standards of some Virginia jurisdictions, but is likely to be epochal to a party
seeking records during the pendency of a legislative act by the state or a local government.
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While the law grants accelerated treatment
to the process, the petitioner (or their counsel)
should be prepared to help guide the clerk’s office
in handling the petition, as experience shows they
are very infrequently used.15 The District Court
Judges’ Benchbook16 and the Circuit Court
Clerk’s Manual17 can be helpful references to have
at hand when visiting the clerk’s office.
Typically, when the case is called in district
court, the hearing will not take place immediately,
as the docket is likely to include numerous other
cases that can be disposed of quickly. However,
strict application of the seven-day limit should
grant the petitioner at least the start of a full
hearing on the first appearance date. The ultimate duration of the proceeding will most likely
depend on whether any facts are in dispute.
More often, the issues involved will center on
the applicability, or lack thereof, of the basis for
exclusion from production asserted by the
respondent.18
When the case is actually heard, the burden
of proof will be upon the respondent (that is, on
the public body seeking to deny production),
under the preponderance standard.19 Specifically,
the respondent must show that at least one of the
statutory bases for denial applies.20 If the respondent is unable to establish a basis to the court’s
satisfaction, the court should order the production of the requested records. Note that, in addition to the bases for denial, the respondent may
also attack the standing of the requesting party to
demand records in the first instance. While the
act grants substantial rights to citizens of Virginia,
and to newspapers and broadcasters with audiences in Virginia, it does not grant any rights to
non-citizens of Virginia.21
While the act makes no provision for an
expiration of the rights to enforce a demand in
court, demanding parties that anticipate the need
for court action should act with haste. The act
requires nothing more than a demand followed
by a failure to respond or an improper denial
to authorize court action and enforcement.
However, in at least one case, the court held that
a county agency could validly deny production
on the basis that the records sought were part of
an open criminal investigation, even though that
investigation had not begun until after the
18
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agency’s deadline for production had passed. In
other words, an exclusion that did not exist when
the demand was made, and did not exist until
after the respondent had failed to timely produce
the records demanded, was nonetheless held to be
a valid basis for exclusion by the court, as it did
apply as of the date of the enforcement hearing.22
Conceivably, an agency seeking to avoid production could, after receiving a demand, manufacture
its own basis for denial by opening an investigation into the same facts addressed by the records
in question.23
As with all district court matters, an appeal
by right to circuit court can be brought.24 Such
appeals take the form of hearing the matter de
novo.25 When final judgment is reached, the act
provides (in an uncommonly one-sided form) for
the petitioner to receive reasonable fees for expert
witnesses and attorneys.26 Finally, while it would
most likely not be the goal of a typical petitioner
whose real interest was in obtaining records, the
court can impose fines for deliberate violations.27
Endnotes:
1
The act also enforces open-meeting requirements
for public bodies. This article address the right to
obtain and inspect documenets under the act.
2
http://foiacouncil.dls.virginia.gov
/sample%20letters/requestletter.docx.
3
Virginia Code § 2.2-3704(H).
4
Virginia Code § 2.2-3704(F).
5
Virginia Code § 2.2-3704(I).
6
Virginia Code § 2.2-3704(B).
7
Id. This section also requires that, if the respondent knows of another public body that is likely to
have the requested records, it must provide that
body’s contact information.
8
Virginia Code §§ 2.2-3705.1-8, §2.2-3706.
9
Virginia Code § 2.2-3705.1(4).
10 Virginia Code § 2.2-3713.
11 Virginia Code § 16.1-77. See § 2.2-3713(1) to
determine the proper venue.
12 http://www.courts.state.va.us/forms/district
/dc495.pdf.
13 Virginia Code §2.2-3713(C).
14 Id.
15 When counsel filed the petition in “Elizabeth
Miller v. County of Loudoun,” Loudoun Gen. Dist.
Ct., GV12009477-00, the clerk’s office employee
said she had never seen such a filing before. A
senior staffer assisted by, among other things,
looking up the process in a guidebook.
16 http://www.courts.state.va.us/courts/gd
/resources/manuals/districtcourtbencbook.pdf
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19
20
21

22
23

http://www.courts.state.va.us/courts/circuit
/resources/manuals/cc_manual_civil/table.pdf
Parties should not always assume that a FOIA
hearing will be a short affair. “Bradford v. Loudoun
Board of Equalization,” Loudoun Gen. Dist. Ct.,
GV11005508-00, extended over eight months,
with eleven separate appearances for hearings and
motions. This was a case involving open meetings,
not the production of records, however, and
involved substantial witness testimony.
Virginia Code § 2.2-3713(E).
Id.
See “McBurney v. Young,” 133 S.Ct. 1709 (2013),
holding that only citizens of Virginia have rights
under the act in the capacity as individuals.
Corporate petitioners, such as newspapers and
broadcasters, should take note of the relaxed prohibitions on the unlicensed practice of law, however, as Virginia Code § 2.2-3713(B) expressly
permits corporate petitioners to appear by an officer, director, or managing agent, without the assistance of counsel.
“Elizabeth Miller v. County of Loudoun,” Loudoun
Gen. Dist. Ct., GV12009477-00
In Miller, the county asserted the “criminal investigation” basis for denial. Earlier, after receiving a

24
25
26

FOIA demand, county officials subsequently
opened an administrative investigation and
asserted that as a basis for denial under a different
part of the Act.
Virginia Code § 16.1-106
Id.
Virginia Code § 2.2-3713(D). No similar provision
exists for a respondent to recover fees.
Virginia Code § 2.2-3714.

Stevens R. Miller is a sole practitioner and former
elected supervisor in Loudoun County. Both a
lawyer and computer science master’s degree
holder, he frequently acts as an Electronically
Stored Information discovery facilitator and consultant, and an ESI expert witness.

What Seniors
Need to Know.
The Senior Citizens Handbook is
an invaluable resource with just
about everything a senior would
want to know about the law and
a compendium of communityservice organizations that provide
senior services.
For more information, or to order
copies of the Senior Citizens
Handbook, please e-mail Stephanie
Blanton at blanton@vsb.org or call
(804) 775-0576.
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Drones and Privacy Issues
in Virginia
by James A. Howard II

Virginia figures prominently in

Speakers at a recent meeting in which Virginia’s
US senators offered remarks noted that about half
of Hampton Roads’ economy comes from defense
spending, and that there is a need to focus on
education and diversify that economy. Senator
Mark R. Warner exhorted business and
community leaders to be more aggressive in
helping key industries that have focused mostly
on federal programs to shift their attention to
private customers, singling out the building and
testing of drones. He added that the region is one
of six test sites for these aircraft.1

Administrative Law Decision
An early administrative law decision concerning
drone use involved the University of Virginia.
A professional photographer, Raphael Pirker,
operated a for-profit unmanned aircraft system
(UAS) known as a Ritewing Zephyr powered
glider aircraft to take videos and photographs at
the university.2 The administrator of the Federal
Aviation Administration assessed a civil penalty of
$10,000 against Pirker, alleging that he operated
the vehicle in a careless or reckless manner so as
to endanger the life or property of another. The
administrator asserted that Pirker did not possess
an FAA pilot certificate and operated the aircraft
recklessly, including in a tunnel containing
moving vehicles, under a crane, and unacceptably
close to humans, buildings, and a heliport.
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the emerging legal thicket over the
development and use of unmanned
aerial vehicles (UAV).
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The Zephyr is an electric flying wing, with a
wingspan of fifty-six inches, a ready-to-fly weight
of four pounds and seven ounces, and containing
large electronic bugs for storing gear.3 Its smallest
flying area is a football field.
Pirker was charged with violating Section
91.13(a) of federal aviation regulations, which
state that no person may operate an aircraft in a
careless or reckless manner so as to endanger the
life or property of another.4 The administrative
law judge who later presided over the appeal of
the penalty found that there was no enforceable
FAA rule that applied to the type of model aircraft
that Pirker used, and that the FAA therefore had
no authority to assess Pirker with a fine.
Mid-Atlantic Aviation Partnership
The Mid-Atlantic Aviation Partnership (MAAP),
a collaboration among Virginia, Maryland, and
New Jersey, began early in 2012 to create a
powerful UAS test capability for the nation.5 It is
headquartered at Virginia Tech, which has an
exceptional aerospace research legacy.6 Virginia
is home to two NASA aeronautics centers and
Virginia aviation has always been very progressive
and well supported by the Department of
Aviation. Virginia’s diversity of airspace —
sparsely populated in rural southwest Virginia to
densely populated in northern Virginia Special
Flight Rules area — and the diversity of geography
— mountains to open areas — makes it an ideal
location to move prototypes to off-the-shelf
products.7 The FAA selected the MAAP in
December 2013 as one of its UAS testing sites,
and the MAAP conducted its first operational
test flight at the Virginia Tech Transportation
Institute on August 13, 2014.8
Governor Terry McAuliffe said that Virginia
had realized, early in the process, how vital
unmanned aircraft systems testing is for building
a new state economy focused on a new technology
that would enable Virginia to compete on a global
scale.9 The Virginia General Assembly also had
funded a dedicated UAV runway at NASA Wallops
Island Flight Facility to expand Virginia’s
capabilities.10 This runway is 1,500 feet long with
fifty-foot wide asphalt and twenty-foot wide
grass landing strips, where commercial UAV
manufacturers and other users conduct product
trials, pilot training, and science missions. The
Aircraft Office at Wallops manages NASA’s Low
www.vsb.org

Altitude Airborne Science Project, which utilizes
UAV for science and surveillance projects.11
Federal Law
The Fourth Amendment of the United States
Constitution provides that “[t]he right of the
people to be secure in their persons, homes,
papers and effects, against unreasonable searches
and seizures, shall not be violated, and no
warrants shall issue, but upon probable cause,
supported by oath or affirmation, and particularly
describing the place to be searched, and the
personals or things to be seized.”
A litany of cases have been decided by the
United States Supreme Court interpreting and
applying Fourth Amendment rights in fact
situations that one may reasonably expect to be
implicated in future cases involving UAS or drone
surveillance. See, e.g., Hester v. United States, 265
U. S. 57 (1924); Katz v. United States, 389 U. S. 347
(1967); Silverman vs. United States, 365 U. S. 505
(1961); Oliver v. United States, 466 U. S. 170
(1984); United States v. Karo, 468 U. S. 705 (1984);
California v. Ciraolo, 476 U. S. 207 (1986); Dow
Chemical Co. v. United States, 476 U. S. 227 (1086).
Other pertinent authorities include Florida v.
Riley, 488 U. S. 445 (1989); Minnesota v. Carter,
525 U. S. 83 (1998); Kyllo v. United States, 533 U. S.
27 (2001); and United States v. Jones, 132 S. Ct. 945
(2012).

Virginia is home to two NASA aeronautics
centers and Virginia aviation has always
been very progressive and well supported
by the Department of Aviation.

Federal Legislation
H. R. 637 proposed to provide a legal framework
for the operation of public unmanned aircraft
systems, and the act, introduced on February 13,
2013, was cited as the “Preserving American
Privacy Act of 2013.” It provided that a
governmental entity shall operate any public
unmanned aircraft system only in accordance
with this act. Among other requirements, it
GENERAL INTEREST FEATURES | Vol. 63 | February 2015 | VIRGINIA LAWYER
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mandated that a data collection statement be
submitted to the attorney general by a
governmental entity concurrent with an
application for a certificate or license to operate
a public unmanned aircraft system in the
national airspace. The data collection statement
was required to include the purpose of the UAS
and whether it was capable of collecting covered
information. Information acquired not in
accordance with the act was to be barred as
evidence before any court. No law enforcement
entity could use such information unless
acquired pursuant to a warrant issued by a court
of competent jurisdiction.
On November 4, 2013, Senate Bill 1639 was
introduced as the “Drone Aircraft Privacy and
Transparency Act of 2013.” Its purpose was to
amend the FAA Modernization and Reform Act
of 2012 to provide guidance and limitation
regulating the integration of unmanned aircraft
systems in US airspace. Congress found that the
latter act had been signed into law to require the
FAA to fully integrate government, commercial,
and residential unmanned aircraft systems,
commonly known as “drones,” into US airspace
by October 2015. Congress noted that the market
for governmental and commercial unmanned
aircraft systems is rapidly growing and there
could be as many as 30,000 unmanned aircraft
systems in the United States by 2020. It was
further noted that while unmanned aircraft
could help meet a number of challenges, the
technology could enable invasive and pervasive
surveillance without adequate privacy protection.
The secretary of transportation was directed to
submit a report to cover privacy issues. Warrants
were proposed to be required for law enforcement
purpose use of UASs.
Federal Agencies
As required by Section 332(a) of the FAA
Modernization and Reform Act of 2012, on
November 6, 2013, the FAA released its
comprehensive plan outlining the safe acceleration
of the integration of civil UAS into the National
Airspace System. It was titled Unmanned Aircraft
Systems Comprehensive Plan —A Report on the
Nation’s UAS Path Forward.
22
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It concluded that UAS play a unique role in
the safety and security of many US military and
civil missions, and that because of the diverse
utility that UAS offer, their use is expected to
increase exponentially.
The FAA later established procedures for
issuing special airworthiness certificates in the
experimental category or special flight permits
to unmanned aircraft systems.12
Virginia Legal Authority
Section 1, Article 1, of the Constitution of Virginia
provides that all men are by nature equally free
and independent and have certain inherent rights,
including the enjoyment of life and liberty and
pursuing and obtaining happiness and safety.
Article 1, Section 10 provides that general
warrants, whereby an officer may be commanded
to search suspected places without evidence of a
fact committed, or to seize any person not named,
or whose offense is not particularly described and
supported by evidence, are grievous and
oppressive, and ought not to be granted.
Section 3, Article 1, provides that government
is instituted for the common benefit, protection
and security of the people and of all the various
forms of government that is best which is capable
of producing the greatest degree of happiness and
safety, and is most effectually secured against the
damage of maladministration.
Concerns with rights of privacy are evident in
many portions of the Code of Virginia.
For example, section 19.2-62 makes
interception or disclosure of wire, electronic, or
oral communications unlawful, unless specifically
authorized, punishable as a Class 6 felony.
Section 46.2-819.1, pertaining to installation
and use of photo-monitoring systems on certain
toll facilities, contains safeguards on the handling
of information collected, the violation of which is
a Class 1 misdemeanor.
Section 18.2-130 makes it unlawful to peep or
spy into a dwelling or enclosure that would violate
the occupants’ reasonable expectation of privacy.
Violation is classified as a Class 1 misdemeanor. A
lawful criminal investigation is excepted.
House Bill No. 1616, offered January 9, 2013,
proposed to regulate public unmanned aircraft.
www.vsb.org
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The proposed law made it unlawful, except as
otherwise specifically authorized, to operate a
public unmanned aircraft system or disclose
personal information about any person acquired
through the operation of same.
Proposed Senate Bill No. 954, offered January
9, 2013, would have made it unlawful to impede
lawful hunting by use of an unmanned aerial
vehicle, commonly known as a drone, for the sole
purpose of monitoring and photographing such
hunters if done by a private person not having the
permission of the landowner.
Chapter 755 of the Acts of Assembly,
approved April 3, 2013, provided no state or local
government department or law enforcement
agency shall utilize an unmanned aircraft system
before July 1, 2015, and the model protocols for
their use by law enforcement agencies shall be
reported to the governor and General Assembly
on or before November 1, 2013.
State Agencies
On November 1, 2013, a document titled Protocols
for the Use of Unmanned Aircraft Systems by LawEnforcement Agencies, dated October 7, 2013, was
released by the Department of Criminal Justice
Services for the Commonwealth of Virginia. The
protocols were required to be developed by House
Bill 2012 (2013), which during the 2013 General
Assembly session, created a moratorium on the
use of unmanned aircraft systems by law
enforcement agencies until July 1, 2015, with
certain exceptions of specific types of search and
rescue or training.
It was noted that UAS had a number of
potential law enforcement applications, including
crowd control, perimeter security, low cost aerial
imagery, and enhancement of situational
awareness.13
Conclusion
Virginia is prominently in the forefront of the
coming collision between drones and privacy
issues, and the law and legal community appear
to establish that any peering/hovering inside of
any home or business, or into their immediate
curtilage, would require a proper warrant to avoid
constitutional violation.
www.vsb.org

Endnotes:
1
See Virginian-Pilot, August 29, 2014.
2
Decision Order, Huerta v. Pirker, NTSB Docket
CP-217, (Mar. 6, 2014). See www.ntsb.gov/legal
/pirker/pirker-cp-217.
3
See www.modelairplanenews.com/blog/2012
/06/11/ritewingrc-zephyr-ii-review.
4
14 C. F. R. § 91.13(a).
5
See www.maap.ictas.vt.edu/?page__id=12.
6
Id.
7
Id.
8
Id.
9
See www.maap.ictas.vt.edu/?page__id=222.
10 Id.
11 See www.nasa.gov/centers/wallops/multimedia
/index.html.
12 See FAA Order of August 2, 2013, page 1-1.
13 Id. at 2.

James A. Howard II has been engaged in civil
litigation matters in the Hampton Roads area of
Virginia and beyond since 1978. He is a graduate
of the William and Mary Law School and served
as a law clerk to the late Judge Walter E. Hoffman
of the U. S. District Court for the Eastern
District of Virginia, Norfolk Division. He has
been elected to the board of governors of the
Business Law Section of the Virginia State Bar.
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Law Stories

Tell Us Your Favorite Law Story
Every lawyer has a story set aside for gatherings of friends or relatives. It’s a special tale
about a legal battle won, or lost. Or about an amusing encounter with a judge. Or a
story with a surprising twist. Maybe it’s a story that will bring a knowing smile, or
shake of the head, from a colleague.
Pick your best Law Story, your incredible adventure, your unusual courtroom or
even boardroom escapade, and send it to us. Keep them short — about
400 words or less — and send them in.
E-mail your stories to us at hickey@vsb.org.

United States v. Nathaniel
M. Jones
by LCDR Gilbert L. Wells, USN-Ret

During the Vietnam era I started taking
criminal cases in the District of Columbia
and had just completed the DC Bar
introductory course when Martin Luther
King Jr. was assassinated in 1968. More
than ten riot cases were heaped on me as
a result of the chaos in DC.
Not too long afterwards, the Patent
Office moved to Virginia and I followed
and rented an office in the same complex. I stopped taking criminal cases
from Washington but signed up with the
Federal Court in Alexandria. One day
the clerk called and asked me if I would
take a case. I said yes without asking
what it was about: a threat against the
life of President Nixon. The case
changed my life.
I had had experience in criminal
cases in DC and just applied my knowledge to this case. My defendant
(Nathaniel M. Jones) was an African
American militant in the Marine Corp
and a graduate of a Catholic High
School in Chicago. He was the sharpest
Marine corporal I had ever met. Federal
Judge Lewis sent him off to the funny
farm and my client called and said he
would be there for more than a year
because of the lack of psychologists. I
filed a motion under the Bail Reform Act
and asked that he be returned for trial
because I had previously had him evaluated by the Navy Psychological Services
and had the report made part of the file.
Judge Lewis refused to bring him back. I
24
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filed an appeal with the Fourth Federal
Circuit Court of Appeals. It took two
weeks and again I was denied. This time
I filed with the Supreme Court. The US
attorney was a friend of mine and also in
the same Naval Intelligence Unit. At a
meeting he asked me what I had done
and I told him. He said the Chief Justice
of the United States had called Judge
Lewis and told him to bring my client
back for trial.
Judge Lewis then reacted against me
and wrote me a personal letter pointing
out that I was a patent attorney, that I
was not a skilled criminal lawyer, and
that my client might sue me for malpractice. I exploded and went to the
local ACLU for help and they provided
me with co-counsel. That is how I got
involved with the ACLU.
Verdict: guilty but released on time
served of about four months.
At some point, journalist Seymour
Hersh approached my client in the
Alexandria Jail and wanted to write his
story for The New Yorker. My client
asked me about it and I suggested it was
not in his interest. The BBC produced a
film on Nixon based on a similar fact situation a few years ago (after 2000) using
news clips of Nixon.
My greatest reward for accepting
the case came from Nathaniel Jones’s
commanding officer at the Marine barracks next to Ft. Myer when he called,
addressed me with my military title, and
thanked me for what I had done for the
morale of the black Marines in the barracks. They were happy to see that a
court appointed lawyer would go all the
way in the defense of a black Marine.

Prior to trial, I had negotiated an
Honorable Discharge for Nathaniel
Jones, having in mind that he might
want to use the Vietnam GI Bill to go
to college.
On March 17, 2011, I received a
surprise e-mail:
“My name is Nathaniel M. Jones and
if you are a Patent attorney that practiced
in DC in 1969 then you may have represented me. I had a criminal case in federal
court in December 1969. The case was
heard before Judge Oren Lewis….
“I am an attorney in Illinois. I
thought about seeking you out when I was
in DC to swear in to the Supreme Court. I
hope that you are doing well. I also thank
you for representing me in 69.”
Gilbert L. Wells
retired from the
US Navy as a
lieutenant commander. He has
lived in Sintra,
Portugal, for
twenty-five
years.

A Judge Williams Story
by Michael P. Oates

Just about everyone who had the good
fortune to practice in the Richmond
Division of the Eastern District in the
1990s has a Judge Williams story. Anyone
who ever appeared in his court will forever remember (and attempt to impersonate) that gravelly, Virginia intonation
that would have played as well in a John
Wayne movie as it did from the bench.
www.vsb.org

Law Stories
My moment occurred in 1993,
when I was a third year associate at
Hunton & Williams trying my very first
case. The lawsuit involved a Title VII
claim being heard as a bench trial by
Judge Williams. My case was progressing
nicely and, under the watchful eye of my
friend and mentor Tom Flaherty, I was
holding my own. I completed the direct
examination of one of my key witnesses,
who then underwent a fairly lengthy
cross-examination.
Upon completion of the cross, Judge
Williams instructed me, “Mr. Oates, call
your next witness.” I informed the judge
that I had a few points that I wished to
cover with the witness on redirect and
stood as I gathered my notes.
As I approached the podium, Judge
Williams paused for a moment then
said, “Counselor, I cannot think of a
single question that I would ask this
witness on redirect. However, as you
may be smarter than I, I will allow you
to proceed.” Needless to say, it was a
very brief redirect.
Michael P. Oates, formerly a
partner in the Richmond office
of Hunton & Williams, is the
corporate executive vice president, general counsel, and corporate secretary of Jacksonville,
Florida-based Fidelity National
Information Services Inc.,
where he has worked since
September 2007.

Maahvelous
by Adria Martinelli

I was representing a retirement home that
was being sued by one of its residents. Ed,
the resident, was convinced that he was
getting a raw deal on his meal plan,
based on a contract he’d signed thirty
years earlier. He conscripted his two
sons-in-law (one attorney, one economist) to help him with his lawsuit.
He was 90 years old when he came
to my office for his deposition. He was
dapper and spunky in his seersucker
suit. He immediately asked where the
bathroom was, because, “the pipes don’t
work like they used to,” and when we
would break for his afternoon martini.
At one point when I was questioning him, his attorney counseled him,
www.vsb.org

“Ed, you need to look at her when you
answer her question.” At that point, Ed
looked me straight in the eye, paused for
a moment, and said, “and I must say, you
look maahvelous,” with a wink.
The court reporter asked if that
comment should be off the record and I
responded, “Absolutely not! I want that
compliment recorded for all time.”
Adria Benner Martinelli practiced primarily employment law
until 2013, when she moved to
Budapest, Hungary, for her husband’s appointment to the US
Embassy there. She is currently
on sabbatical, and writing this
piece makes her miss the practice of law.

Which Came First
by Ann L. Ramsey

When I practiced law in Norfolk some
years ago, I represented a bank in negotiating an intercreditor agreement with
another financial institution. The borrower was an egg farm. The lawyers
could not agree on which bank would
have liens on which assets of the egg
farm, and the negotiations reached an
impasse. Taking matters into their own
hands, the bankers agreed to a compromise — one bank would take a lien on
the chickens and the other would take a
lien on the eggs. The lawyers explained
the concept of proceeds and products
under Article 9 of the UCC and why what
seemed a reasonable solution would not
work. To this day, I still can’t tell you
which came first — the chicken or the egg.
Ann Ramsey practices law in
Baltimore, Maryland, now, but
will always be a Virginian.

The Mall Restaurant
by Montgomery Knight Jr.

On a snowy day at Washington and Lee
Law School in 2000, an all-day conference was held for incoming local bar
association presidents. At its conclusion,
I asked what I should write about in my

monthly president’s letter to our thousand or so members. The best advice I
received was, “Anything you want to.” I
took that advice to heart, and rather
than write about the state of the law, or
some obtuse constitutional issue, I
decided to write about various personalities in the Norfolk-Portsmouth Bar
Association. I wrote articles on such
giants of our local trial bar as Frederick
T. “Bingo” Stant Jr., Gordon Campbell,
Tom Harlan, Conrad Shumadine, and
others. (I even slipped in a Richmond
star, Jim Roberts. One of the best.)
About 100 yards across the street
from the Norfolk Circuit Court building
was The Mall Restaurant, where judges
and lawyers ate lunch, and attorneys
from across the area stopped by for coffee breaks at all times of the day. There
we learned which judges were in a good
or bad mood, the latest news on an ongoing murder trial, or we would just gossip. You would make friends there, and it
was there that the problems of the world
were solved. We had our regulars, of
course, and even had a mayor, Jon
Eichler. Goings-on in this venerable
establishment occasionally found their
way into a column.
Apropos of this approach, Howard
Martin, our 1997 president (who later
became president of the Virginia State
Bar), devoted one of his president’s letters to the best barbeque restaurants in
Virginia and North Carolina. To this day,
lawyers from across the state ask
Howard, “Now, how about that article
you wrote on barbeque places....”
O.K., I didn’t discuss the latest
obtuse US Supreme Court case, but in
retrospect, in this day of concerns about
camaraderie and civility, perhaps
Howard and I were not so much off the
mark after all.
Montgomery Knight Jr. has
practiced law in Norfolk for
more than fifty years. He was a
shareholder in Williams Mullen,
and now limits his practice to
estate and LLC matters. He is a
former chair of the Judicial
Inquiry and Review
Commission of Virginia, as well as having been a
recipient of the Norfolk and Portsmouth Bar
Association’s Eggleston-I’Anson Award for
Professionalism.
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President-elect Weiner Seeks Members
for Virginia State Bar Committees
With Terms Commencing July 1, 2015
To: Members of the Bar
From: Edward L. Weiner, President-elect
As you know, much of the work of the Virginia State Bar is done through its committees, and we need members willing
to serve. Appointments will generally be for a three-year term, running from July 1, 2015, to June 30, 2018, with the possibility
of another three-year term to follow. The work of the committees is time consuming and in most cases requires committee
members to set aside substantial time to fulfill the requirements of the job.
To encourage participation — and recognizing the time constraints — members are generally limited to serving on only
one committee. The number of available positions is quite limited, but I will attempt to accommodate as many people as possible.
The committees are as follows:
Standing Committees:*
Ƈ Budget & Finance
Ƈ Lawyer Discipline
Ƈ Legal Ethics

Ƈ Professionalism
Ƈ Unauthorized Practice of Law

Special Committees:
Ƈ Access to Legal Services
Ƈ Bench-Bar Relations
Ƈ Communications
Ƈ Lawyer Malpractice Insurance
Ƈ Lawyer Referral

Ƈ Midyear Legal Seminar
Ƈ Personal Insurance for Members
Ƈ Resolution of Fee Disputes
Ƈ Technology and the Practice of Law

*Lawyer member vacancies on Standing Committees are limited due to requirements for a specific number
of Executive Committee and Council members to serve on each committee.

If you would like to be considered for appointment to any of the VSB committees listed, please complete the form below
or download the form at http://www.vsb.org/site/about and return it to the Virginia State Bar office by February 27, 2015, by mail,
or e-mail to Asha B. Holloman:
Virginia State Bar
1111 East Main Street, Suite 700
Richmond, VA 23219-3565
holloman@vsb.org
VSB Committee Preference Form (term commencing July 1, 2015) (Please type or print)
Name:

VSB Attorney No.:

Address:
City/State/Zip:
Choice

1st Choice
2nd Choice
3rd Choice

Phone No.:
Committee Name

Email:

Have you ever served on this committee?

Yes

No

Yes

No

Yes

No

Length of Service

Check here if you have never served on a VSB committee.
To assist us in the committee selection process, please provide the following information:
Private Practice
Corporate Counsel
Primary area of practice:
Other
Government attorney
Commonwealth
City/County
Federal
Attach a separate sheet with additional comments (i.e., qualifications and reason for wanting to serve).

illustration by Madonna Dersch

Trust and Estate Law in Virginia
by C. Arthur Robinson II

The Trusts and Estates Section is pleased to have
the opportunity in this issue to provide three articles that are intended to be practical and useful to
practitioners around the state, whether you have
never engaged in estate planning or it is your area
of focus. Our newsletter editors, Daniel Vaughan
and Lauren Jenkins, have worked hard to provide
articles that include practical information and
useful content to our fellow members of the
Virginia Bar. We hope you will enjoy these articles
and find them helpful in your own practice.
The lead article, by Kevin Rack, provides a
comprehensive review of irrevocable life insurance trusts over the last several decades and an
evaluation of the continued utility of these trusts
given significant changes in the estate tax rules.
Back to Fundamentals in Estate Planning: A
Long Term Perspective by C. Arthur Robinson II
offers a historical view for the planning process
and details how changes, especially in the federal
transfer tax law as well as in numerous state laws,
have provided both more degrees of freedom in
planning and vastly more possibilities that must
www.vsb.org

be evaluated by the planner and discussed with
the client.
Welcome to the Jungle: the Mini Guidebook
for an Irrevocable Trust by Lauren Jenkins provides an extremely useful perspective on the use
of, and potential problems with, irrevocable
trusts. The article outlines a practical nuts-andbolts guide to the pitfalls and complications. It
also provides guidance on the potential solutions
that can be used when irrevocable trusts have
been overtaken by changes in circumstances or
other events.
Our section is pleased to provide these articles for your perusal as one of our many activities throughout the year. We endeavor to assist
the members of our bar in this practice area. We
invite each of you to participate in the continuing legal education supported by our section in
the annual Trusts and Estates Seminar and other
programs presented throughout the year. Please
feel free to contact me if you have any questions
about our section or its offerings.
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When an Irrevocable Trust Is Not:
Giving New Life to Insurance Trusts
by Kevin B. Rack

• Must have independent
trustee
• Take advantage of annual
exclusion of $14,000 per
beneficiary
• Requires annual letterwriting procedure
• Trustee may lend money
to Estate or purchase nonliquid assets from Estate

For decades, the Irrevocable Life

properly structured and administered,

Insurance Trust (ILIT) was a common

protect the policy proceeds from taxation

estate planning vehicle intended to pro-

in the estate of the deceased insured,

vide liquidity for the payment of signifi-

while providing liquidity and “wealth

cant estate tax liability anticipated by

replacement” in the form of the death

clients. These trusts could be established

benefit. The proceeds of the more sub-

to purchase a single life or survivorship

stantial policies may be held in trust for

policy, depending upon family and finan-

the continued benefit of generations of

cial circumstances. Often referred to as

heirs without estate taxation (often

1

Crummey trusts, these instruments, if
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referred to as a “dynasty trust”).
www.vsb.org

WHEN AN IRREVOCABLE TRUST IS NOT

How They Work
Once the irrevocable trust is created, it is funded
with cash from the insured client to cover the
initial premium on the policy. The trustee (who
must not be the insured and should not be a trust
beneficiary) applies for the policy and is named
as owner and beneficiary. As the premium contribution is made into an irrevocable trust, that
amount is considered a gift to the beneficiaries of
the trust. Accordingly, in order to qualify the contributions for the annual exclusion from gift tax,
the trustee must provide written notice to the
beneficiaries of their right to withdraw their share
of the cash contributed to the trust. When the
brief window of opportunity to exercise this right
closes, the contribution is applied to the premium
for that year. This process typically takes place
once each year.
Even the Joneses Have an ILIT
The popularity of the ILIT grew during the 1980s,
when the estate tax exemption stagnated at
$600,000, until around 2001, when it was
increased to $1 million. As many Americans had
homes and retirement plans with values in excess
of those numbers, the life insurance option
became a common element in a significant number of estate plans to address anticipated estate
tax liability. For example, a client with a taxable
estate of $1,650,000 in 1999 would expect an
estate tax liability of $550,000 (55 percent of
$1,000,000 after credit of $650,000). The life
insurance policy purchased by the trustee of the
new ILIT typically would bear a death benefit
sufficient to cover the estate tax, but without
estate tax due on those proceeds (because the
insured did not own the policy).
The Changing Estate Tax Exemption
When Congress passed the Economic Growth
and Tax Relief Reconciliation Act (EGTRRA)2 in
2001, the estate and gift tax landscape was altered
dramatically with a series of substantial increases
in the estate tax exemption amount over ten
years. EGTRRA also gradually lowered the maximum estate tax rates over the same period. (See
graphic at right.) While these increases were
significant, many clients who had established an
ILIT were persuaded to maintain it for some of
the non-tax purposes served by trusts.
However, the passage of the American
Taxpayer Relief Act of 20123 (2012 Tax Act) set
the estate and gift tax exemptions at $5 million
www.vsb.org

per person, adjusted annually for inflation, and
the tax rate at 40 percent. (The exemption
amount for 2015 is $5,430,000 and is still indexed
for inflation.) As a result, many wealthy clients
who had created estate plans when the exemption
was between $600,000 and $3,500,000 no longer
needed the ILIT implemented when their estates
were exposed to estate tax.
Another reason that some clients may question whether they still need an ILIT is the socalled “portability” provisions, introduced in the
Tax Relief Act of 20104 and made permanent in
the 2012 Tax Act. The purpose of the portability
provisions is to enable the surviving spouse to
carry over the deceased spouse’s unused estate
and gift tax exemption after the first spouse’s
death without establishing a trust specifically for
this purpose. It remains to be seen whether portability becomes a viable planning tool, given the
strict IRS requirements for preserving the exemption. Nonetheless, the well-read married client
may perceive the concept as a solution to the
estate tax exemption/marital trust formula planning previously required to shelter the spousal
credit. Needless to say, where the marital estate
does not exceed even one spouse’s exemption
amount, the necessity of the ILIT, as well as the
expensive life insurance policy owned by the ILIT,
will come into question.
Changes to Estate Tax Exemption Since 1987
Calendar Year

Estate Tax
Exemption Amount

Marginal Estate Tax Rate

1987– 97

$600,000

55%

1998

$625,000

55%

1999

$650,000

55%

2000 – 01

$675,000

55%

2002 – 03

$1,000,000

50%

2004 – 05

$1,500,000

48%

2006 – 08

$2,000,000

46%

2009

$3,500,000

45%

2010

Estate Tax Repealed

35%

2011

$5,000,000

35%

2012

$5,120,000

35%

2013

$5,250,000

40%

2014

$5,340,000

40%

2015

$5,430,000

40%

Responding to the Client Inquiry
Given that the insured settlor is now aware that
the new estate tax exemption amount is
$5,430,000, the request from the trustee of the
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ILIT for a cash contribution to the trust for payment of the next premium raises the very reasonable question:
Do I still need to make premium contributions if I
do not require the life insurance death benefit in
that trust to pay estate taxes?
The answer is a resounding, “It depends.”
Counsel must be prepared to persuade the client
to evaluate the benefits of the trust, not to mention the substantial investment in the insurance
policy, before deciding to abandon it. The attorney should acquire the critical policy information,
determine the limitations of the irrevocable trust,
and provide a summary of the findings and recommendations to the client on the ultimate issue
of retention of these estate planning arrangements. It may be that a modification of the insurance contract to minimize or eliminate the annual
outlay will suffice. In the end, modification of the
trust or decanting of the policy may provide a
better alternative to the all-or-nothing decision
of surrendering the life insurance policy itself.
This article presents a methodology for evaluating
the financial, fiduciary, and practical factors to be
considered and discussed with the client before
simply abandoning the trust. There are several
strategies designed to optimize the current value
of these policies while working within the provisions of each individual irrevocable trust. This
methodology also provides consistent results for
solutions in cases where counsel is also serving
as trustee of the ILIT when the client presents
the question.
The Methodology
The methodology for ILIT analysis calls for a simple process of updating client profile information,
gathering pertinent data for the insurance policy,
evaluating the tax and non-tax purposes of the
trust, and outlining the viable options for consideration by each client. Those options may range
from maintaining the current plan of premium
payments to the surrender and distribution of the
policy proceeds to the beneficiaries (keeping in
mind that the ultimate decision is within the discretion of the trustee). This consultative process
of data and document collection and analysis is
one performed by the attorney as legal and tax
counsel, as opposed to a fiduciary transaction for
the trustee.
30

VIRGINIA LAWYER | February 2015 | Vol. 63 | TRUSTS & ESTATES SECTION

Analyze Purposes for the Life Insurance Policy
Gather the updated family and financial information to make the initial determinations required
for the analysis:
1. Determine status of insured (marital, financial, insurability).
2. Determine current estate planning strategies
in place.
3. Determine non-tax reasons for retaining the
policy in trust, such as:
a. Provision of spousal support with the
benefit of fiduciary-level investment
management of the policy proceeds;
b. Protection of inheritance from the creditors and predators of one’s heirs;
c. Preservation of inheritance from the
actions of spendthrift children;
d. Preservation of permanent policy in case
of future need for life insurance coverage; and
e. Preservation of a source of funds for
payment of income tax on retirement
plans payable on death to children.
4. Calculate the client’s taxable estate to determine exposure to estate tax liability under
current exemption amount.
5. Determine critical provisions of the irrevocable trust, such as whether the trust authorizes
the outright distribution of trust funds versus an ongoing trust for beneficiaries, and
whether the spouse and/or the children are
permissible beneficiaries of the trust assets.
Analyze the Insurance Policy
The best approach to the ILIT question is to evaluate the options with the primary goal of preserving the client’s investment in the policy and the
trust while taking into account the non-tax reasons for both. Meaningful consultations among
insured, counsel, and fiduciary are essential, but a
conference with the insurance advisor early in the
evaluation process is critical to obtain recommendations as to the options under the policy contract. Initial steps include:
1. Confirm type of policy (single life, universal,
or survivorship).
2. Look for terms for preservation of “no-lapse”
guarantees.
3. Evaluate initial illustrations for cessation of
premium requirements.
4. Request an “in-force illustration” of policy
values under the following scenarios:
www.vsb.org
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a.
b.

c.

Maintaining current premium payment
schedule;
Making no further premium payments
on policy (this should illustrate the
duration of the policy if cost of insurance paid from cash value); and
Paying premium amount to cover cost
of insurance only.

No Refunds
Some clients will assume that they may request
and receive the policy, or the net cash surrender
value, from the trustee and all have a nice day.
Needless to say, the tax rules that apply to irrevocable trusts (and of gifts made into trust) prohibit
the settlor from receiving the trust assets outright.
In addition, the surrender of the policy by the
trustee may incur penalties, but the payment of
the cost of insurance from that cash value may
produce a worse result over time. In every case,
however, there are considerations for retention
versus surrender of a trust-owned life insurance
policy, including:
Tax free exchange for a paid-up policy under
IRC Section 1035. This strategy is used to transfer the cash in an existing life insurance policy
to a new policy without incurring tax liability
for surrender of the policy. The typical goal of
this type of exchange is to apply the cash value
to purchase a new policy with a single premium.
Another goal is to enable a policy owner to
switch from a struggling insurance carrier to
one that is financially stable.
Conversion to single-life paid-up policy.
Conversion of an existing policy to a single
premium whole life insurance policy provides
lifetime insurance coverage with only the cash
value from the existing policy.
Cash value is not net surrender value of policy.
Before surrendering any policy, the trustee should
confirm the negative effect of policy loans or high
surrender charges on the cash value represented
on policy reports.
Some Fiduciary Considerations
A trustee considering whether to retain or surrender a policy must be cognizant of the fiduciary
duty owed to both current and remainder beneficiaries. The trustee must evaluate the terms of the
policy and consider the provisions of the trust
instrument carefully in order to avoid liability to
the beneficiaries.5 This dilemma becomes acute
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when the insured simply refuses to make a contribution to the ILIT, leaving the trustee with no
funds from which to pay the premium. While
most permanent policies will apply cash value to
cover unpaid premiums, the value of the policy
will be affected negatively. In fact, depending
upon the type of policy, missed premium payments may result in the forfeiture of a no-lapse
guarantee and, in some cases, the loss of the
intended death benefit. The trustee has the fiduciary duty to take steps to preserve the trust
assets for the beneficiaries.
Modification or Termination of ILIT
There will be circumstances in which the trust
provisions, rather than the cost of the life insurance policy, have created the desire to terminate
the arrangement. Counsel should evaluate potential solutions under the Virginia Uniform Trust
Code (the Code), including modification of the
terms of the irrevocable trust, termination of the
trust, or the decanting of the policy into a newly
created irrevocable trust with favorable provisions. Strategies will fall into a limited number
of options:
Judicial modification with consent of beneficiaries. The Code provides that the settlor and beneficiaries, by consent, may petition the court to
modify the terms of, or terminate, an irrevocable
trust, even if the modification or termination is
inconsistent with a material purpose of the trust.
Further, the Code provides that the beneficiaries
alone may petition the court to modify or terminate an irrevocable trust if they all consent and if
the change does not materially alter the terms of
the trust.6
Judicial modification due to unanticipated circumstances. The Code also allows the beneficiaries
to petition the court for the modification or termination of a trust because of unanticipated circumstances, with the intent that the modification
or termination must further the purposes of the
trust. The modification should be made in accordance with the probable intent of the settlor, to
the extent possible.7
Decanting into new irrevocable trust. If the
trustee of an irrevocable trust is granted the discretion to distribute income and principal, the
trustee could appoint those assets to a second
trust with certain desired modifications. Pursuant
ILIT continued on page 35
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Back to Fundamentals in Estate Planning:
A Long Term Perspective

illustration by Madonna Dersch

by C. Arthur Robinson II

It has always been the case that one
size does not fit all when it comes to
estate planning. However, recent changes
emphasize why we cannot simply use
the standard plan from years past and
expect that we will achieve optimal and
appropriate results for our clients. Here,
a bit of history is helpful.
In the early 1980s, there was a sea change in estate
taxation with the introduction of the concept of
the unified credit, which unified the estate and
gift tax systems.1 The exemption of $600,000 in
1982 dollars put a great many people in a situation where estate taxes were not a concern.
Gradually, over the next twenty years, with the
growth in our economy and burgeoning wealth at
a great many levels, our planning became more
and more focused on the fixed $600,000 lifetime
32
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unified credit amount, often to the exclusion of
other concerns.
By the late 1990s, many of our clients had
estates well above the $1.2 million limit, and the
transfer of wealth outside of the taxable estate had
become very prevalent, with techniques as simple
as the Irrevocable Life Insurance Trust (ILIT) and
as complex as Grantor Retained Annuity Trusts
and Charitable Lead Trusts of various sorts.
Because the avoidance of tax was a significant
and primary goal for many clients, at least in the
minds of estate planning practitioners, the planning was often driven by tax concerns. Our
clients’ other concerns were often dealt with as an
adjunct to the goal of saving tax money.
Recent changes have drastically modified the
estate planning environment. As a result of the
change in estate tax legislation in late 2010, we
now have a lifetime credit equivalent that shelters
$5 million, adjusted for inflation from the date of
enactment.2 As of 2014, that exemption adjusted
www.vsb.org
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for inflation is $5.34 million and will be indexed
for inflation each year going forward. In addition,
in the turbulent years between 2001 and 2010,
with increasing exemption amounts and the possibility that an estate tax would not be a permanent part of the landscape, estate planners learned
the hard way that one size does not fit all, and it
was necessary to draw documents with increased
flexibility, as well as suggest new approaches.
The focus of trust and estate professionals
on taxes, while necessary as a practical matter,
was often not the primary issue for clients. In
our current federal transfer tax regime, taxes are
very often not an issue for our clients.3 In fact,
other issues almost always dominate the discussion. Because those issues are paramount to the
client, they should be very carefully considered,
and ultimately should be the primary focus of
the planning.
Federal estate tax liability is a concern in
Virginia for only a fraction of 1 percent of households (e.g., households in which a married couples’ collective estate exceeds $10.68 million).4
This requires a significant adjustment in the way
we think about estate planning. Until a few years
ago, it was true that estate tax planning was
almost always relevant, certainly for our clients
who had acquired $3 million to $4 million. That
is no longer the case.
Because the technical ins and outs of planning on a tax sensitive basis were both interesting
and presented a significant challenge, whereas
other more mundane considerations were less
technically exciting, much of our training and
continuing education has been focused on a relatively small group of issues. It has always been the
case that we should focus on our clients’ intent,
however, in the current planning environment,
where estate taxes are far less of a concern, a focus
on client intent should be redoubled.
The question becomes: What are the proper
concerns for us to raise and make sure we discuss
with clients when we engage in estate planning?
To distill conversations conducted over nearly
thirty years, in my experience the client focuses
that seem most central are: asset preservation,
carrying out the clients’ dispositive and administrative intent, and ensuring that those intentions
have the highest possible probability of being
implemented after death. Dealing with issues that
www.vsb.org

arise in families where there may be more than
one marriage, children from several marriages,
second and third spouses with differing amounts
of wealth, and other blended family issues are also
increasingly a part of this mix as the number of
blended families has risen sharply in the last
twenty years. Protection of assets from creditors
and predators has always been a concern for our
clients. Lastly, our clients have been and continue
to be concerned with privacy and transmission
costs with respect to their estates.
In recent years, we have seen a renewed focus
on these issues as the estate tax exemption has
risen, but as a result of recent changes we are now
in an arena for planning where a new set of concerns have arisen on the tax and non-tax fronts. It
is important to understand that estate planning
was generally performed in an environment
where the estate tax rate was greater than the
income tax rate. For the first time in many years,
when you combine the highest federal income tax
rate and the income tax rate in Virginia or elsewhere, you will arrive at marginal tax rates that
make it very important to focus on income taxes.5
One of the most pronounced features of our
federal estate tax law is the step-up in basis, which
occurs to assets that pass through an individual’s
estate.6 Arranging for the step-up in basis is
important to all of our clients, and with the
exemption equivalents being as high as they currently are, it may be possible in many situations
for a married couple to get not only one, but two
step-up events (both on the first and second
deaths). In addition, for the first time we have
portability of the deceased spousal unused exclusion which can be used in certain circumstances.7
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Federal estate tax liability is a concern
in Virginia for only a fraction of 1
percent of households.
How does this translate into changes in the
planning process? The answer is that traditional
credit shelter planning is almost certainly of less
utility and generates more complexity than benefit for most of our clients. Among the alternatives
in the current planning environment are to use
various techniques that pass property either by

TRUSTS & ESTATES SECTION | Vol. 63 | February 2015 | VIRGINIA LAWYER

33

BACK TO FUNDAMENTALS IN ESTATE PLANNING

operation of law or under a third party beneficiary theory using everything from transfer-ondeath deeds and transfer-on-death accounts to
beneficiary designations in retirement plans. It is
possible to use titling of assets and an extremely
simple estate planning instrument, nothing more
than a simple will, to transfer very large amounts
of property with great efficiency under current
Virginia law.
However, the practical difficulties with this
approach should be carefully explained to the
client. The client should understand that when
beneficiary designations or transfer-on-death
designations are made, those techniques need
to be carefully monitored so that as facts and
circumstances change, adjustments can be made
to the specific titling of assets.
Oftentimes, clients wish to benefit their surviving spouse, but want to control the property
after the death of that person. This is certainly
the case in many blended family situations and
is also the case when family concerns about
financial responsibility of children and grandchildren, potential threats, or contingent liability
threatens the intent of our clients. As a result, we
find in many cases, notwithstanding the current
environment where a simple will and a combination of these techniques will get the job done
with great efficiency, it is nonetheless desirable
to use a trust for more modest estates. We do
this to provide privacy, to provide an overarching, self-executing strategy, and to accomplish a
variety of objectives that are connected to our
clients’ assets, but will change based on the fact
pattern that evolves over time.
Trusts in Virginia still enjoy significant creditor protection for non-settlor beneficiaries in virtually every instance where the trust is properly
designed with spendthrift trust provisions and
can provide a significant and ongoing safety net
for downstream beneficiaries.8 The type of trust
that can be used has been simplified in many
cases, so that a single trust focused first as a marital trust that is “QTIP-able” and is thereafter
focused on children and their descendants can be
used in a great many cases.
For larger estates, a two trust instrument that
uses disclaimer trust structures can also provide
for greater flexibility and can serve multiple purposes in conjunction with a “QTIP-able” marital
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trust. For wealthier clients, traditional credit shelter planning continues to be a viable structure
and is one that should be examined carefully. We
should also consider more advanced techniques
such as ILITs as explored in our feature article.
The questions of whether or not to use a trust, its
structure, whether or not to use transfer-on-death
and other beneficiary designations to transfer significant assets, how assets should be titled, and
when access on the part of beneficiaries should be
unfettered are all decisions that should be carefully thought through and actively discussed with
our clients. Because we have more degrees of freedom than have ever been the case, as we are free
from the specter of significant estate tax for those
estates less than $10.68 million, more thought
and analysis are a necessary part of the planning
process. There is no substitute for modeling the
results of an estate plan; running the numbers is
critical.
This puts us in a position, however, where for
the first time in many years, we can sit down with
a client, discuss what the client really wishes to
do, and add significant value by addressing a multitude of potential concerns and threats with
greater freedom from tax constraints than we
have enjoyed at any time in the last thirty years.
Whenever the choices become difficult or the
number of potential courses of action multiplies,
a thoughtful and knowledgeable estate planning
attorney who wishes to spend the time and
energy to tailor a plan to the specifics of a client’s
situation and the client’s intent and to address the
client’s concerns provides an increasingly valueadded service.
Whether you draw one estate plan per year
or hundreds, the client focus should be paramount in the planning process. Our current environment presents problems and opportunities for
estate planning lawyers as professionals. However,
if we rise to the challenge, we can accomplish a
great deal more than our clients might suspect
and provide a service to them that is virtually
irreplaceable. I encourage all practitioners to
spend the time and energy to think through these
issues for their clients.
The author acknowledges with thanks Stephan J.
Lipskis for his assistance with this article.
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Endnotes:
1
See Tax Reform Act of 1976, Pub. L. 94-455, 90
Stat. 1520 (unification fully phased in by 1981);
Economic Recovery Tax Act of 1981, Pub. L. 9734, 95 Stat. 172.
2
See Tax Relief Unemployment Insurance
Reauthorization and Job Creation Act of 2010,
Pub. L. 111-312, 124 Stat. 3296.
See Steve Wamhoff & Matt Gardner, State-by-State
3
Estate Tax Figures Show Why Congress Should
Enact Senator Sanders’ Responsible Estate Tax Act,
CITIZENS FOR TAX JUST., Sept. 22, 2014, available at
ctj.org/pdf/estatetax2014.pdf.
4
See Id.
5
VA. CODE §§ 58.1-302, -320; I.R.S. Pub. 17 (Nov.
26, 2013).
6
I.R.C. § 1014.
7
T.D. 9593, 2012-28 I.R.B. 17.
8
Sheridan v. Krause, 161 Va. 873 (1934).

ILIT continued from page 31
to the decanting statute, the beneficiaries of
the second trust must include only beneficiaries of the original trust; the discretionary
power to distribute principal and income
must be subject to the same ascertainable
standard as the original trust; no beneficial
interest can be accelerated to a present interest in the second trust; the terms of the second trust cannot reduce any fixed income,
annuity, or unitrust interest of a beneficiary
in the original trust; and the terms of the
second trust must provide identical powers
of withdrawal as the original trust.8
Summary
It is inevitable that clients with an ILIT in their
estate planning arsenal will pose the question
on the necessity of contributing the next premium payment once they realize that their
estates are no longer exposed to estate tax liability. As this article should make clear, opportunities for solutions will be presented once
the methodology is applied to the specific
facts in each client matter. Before the policy is
allowed to lapse or is surrendered by the
trustee, the thorough evaluation of the trust
and the insurance policy, conducted in the
controlled setting of this methodology, will
produce the most favorable options for recommendations to the trustee and the
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C. Arthur Robinson II has practiced since 1985, concentrating on taxation, including estate planning,
estate and trust administration, and many areas of
business and corporate law. He has advised, served on
the boards of and in leadership roles in a variety of
charitable and non-profit organizations. He is also a
certified public accountant, an accredited estate planner, and a fellow of the American College of Trust and
Estate Counsel.

settlor/insured. In nearly every case, there will
be family and financial considerations that
make clear the path to good stewardship of
this important element of one’s estate plan.
Endnotes:
1
See Crummey v. Comm’r, 397 F.2d 82 (9th Cir.
1968).
2
Economic Growth and Tax Relief
Reconciliation Act of 2001, Pub. L. No. 107-16,
115 Stat. 38.
3
American Taxpayer Relief Act of 2012, Pub. L.
No. 112-240, 126 Stat. 2313 (2013).
4
Tax Relief Unemployment Insurance
Reauthorization and Job Creation Act of 2010,
Pub. L. 111-312, 124 Stat. 3296.
5
VA. CODE § 64.2-763.
6
Id. § 64.2-729.
7
Id. § 64.2-730.
8
Id. § 64.2-778.1.

Kevin B. Rack is the founding shareholder of Rack
& Olansen PC in Virginia Beach. His practice concentrates in the planning and administration of
estates and trusts, fiduciary services, elder law, taxation, and charitable organizations. He is a past
president of the Hampton Roads Estate Planning
Council and past chairman of the Elder Law
Section of the Virginia Bar Association.
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Welcome to the Jungle:
The Mini-Guidebook for an Irrevocable Trust

illustration by Madonna Dersch

by Lauren A. Jenkins

Irrevocable trusts can be similar to
that excursion you decided to take while
on vacation: you were not prepared for
the adventure, you had difficulty communicating with your guide, the place
did not look like the pictures, and you
wonder if you paid too much for the
experience.
While some of the negative press relating to irrevocable trusts may be justified, the majority of
clients would have a different opinion if they had
been better informed from the outset. Knowledge
is not just power — it sets expectations. This article will provide insight into the irrevocable trust
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planning and administration process from the
perspective of the many grantors and trustees the
author has represented throughout the years.
During this abbreviated journey, we will
explore some of the most frequent issues clients
face: the limitations of the irrevocable trust, identifying the best trustee, building flexibility into the
trust document, addressing outdated trust terms,
and establishing a viable support system.
This Is Not What I Expected — Can I Get a
Refund? (Accepting that the Trust Is Irrevocable)
Irrevocable trusts are not for everyone, especially
those of us who are control freaks. Many times,
irrevocable trusts are created and funded for gift,
estate, and generation-skipping transfer tax planning. The trust is irrevocable because the taxpayer
www.vsb.org
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must part with dominion and control over the
assets contributed for transfer tax purposes. While
the potential transfer tax savings sounds enticing
initially, some clients may have buyer’s remorse
when they realize that the assets contributed to
the irrevocable trust cannot be used for their benefit (and they cannot control such assets by, for
example, voting shares of a company).
Although the client may be anxious to complete the estate planning process, it is critical that
the client understands the practical implications
of signing and funding the irrevocable trust.
Frequently, clients who regret this type of planning wish they had contributed less to the trust or
had thought more about the dispositive provisions — both of which cannot be changed.
Knowing these limitations beforehand enables
clients to make an educated decision about
whether irrevocable trust planning truly accomplishes their estate planning goals.
Do You Have the Right Tour Guide? (Choice of
Trustee)
It is imperative that the trustees (the initial trustee
and successor trustees) are chosen wisely. Naming
someone as fiduciary is not another way of saying, “I love you.” The author can confirm from
representing fiduciaries that they would have
appreciated money far more than fiduciary
responsibility.
It is not that our loved ones are incapable of
serving as trustee (although there may be some
who are not qualified); rather, administering a
trust is similar to a full-time job. The trustee has a
myriad of obligations, including, but not limited
to, managing and investing the trust’s assets, filing
tax returns, and distributing assets in accordance
with the trust’s terms. The person named as
trustee may not have the bandwidth to assume
additional responsibilities (and the potential
liability).
Even if the appointed individual has the
necessary time and expertise to serve as trustee,
there may be other reasons to reconsider the
appointment. If the trustee is a family member,
it may be difficult for the trustee to maintain
personal relationships with the beneficiaries
while the trustee is controlling the purse strings.
Furthermore, if the personal relationship was tenuous before the existence of the trust, the family
member’s appointment as trustee may escalate an
www.vsb.org

already volatile situation. Although the client may
assume that naming the family member as trustee
will repair a broken relationship, the author has
found such dynamics generally result in additional legal fees.
Watch Out for the Anaconda. (Constricting
Trust Terms)
It is difficult to predict the future: the valedictorian may fall victim to substance abuse, the
spendthrift could become a good financial steward, or the perfect couple may have a messy
divorce. Unfortunately, irrevocable trust planning
requires clients to make binding decisions about
the future based upon past performance. While it
is impossible to address every potential situation
in an irrevocable document, the trust should contain sufficient flexibility so that the trustee is able
to manage unexpected situations.
Constricting trust terms can adversely affect
a beneficiary if a mandatory distribution causes
trust assets to fall into the wrong hands, or if distribution standards prevent the trustee from making a distribution that the grantor would have
otherwise wanted made to the beneficiary.
As long as the client has confidence in the
appointed trustee, both of these issues can easily
be addressed in the irrevocable trust. First, clients
should consider holding assets in trust for the life
of the beneficiary and providing the trustee with
the power to make substantial distributions in
the trustee’s discretion. For example, instead of
requiring outright distributions upon the attainment of a specified age, the trust can suggest that
the trustee consider making the outright distribution but the trustee is under no obligation to
release trust funds.

Naming someone as fiduciary is not
another way of saying, “I love you.”
Second, clients should consider expanding
the distribution standard to include distributions
that the trustee determines are in the beneficiary’s
best interest. Many trusts limit distributions to
health, education, support, and maintenance —
also known as ascertainable standards. Although
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these standards are quite broad, there may be
other reasons to distribute funds to a beneficiary
that do not squarely fit into one of those categories. For example, a beneficiary may request a
sizable distribution to start a new business. If the
trustee decides that the request is outside of the
distribution standard, the beneficiary will not
receive the distribution — even if the grantor
would have wanted the beneficiary to receive
funds for such purpose. Including a “best interests” standard enables the trustee to make distributions that the grantor may not have anticipated
when the trust was created.
What Do You Mean They Don’t Have the
Internet? (Dealing with Outdated Trust Terms)
Better estate planning documents come from
experience. Estate planners frequently update
their documents to address changes in the law,
add new planning techniques, or improve existing
provisions. Although these revisions are easy to
incorporate into revocable documents, an irrevocable trust does not receive the same “freshening”
during an estate planning update.
Luckily, Virginia has adopted certain laws
that allow interested parties to deal with outdated
trust terms. Depending upon the situation, it is
possible to modify or terminate an irrevocable
trust1 or decant trust assets into a new irrevocable
trust.2 While these laws offer options for a trust
that cannot otherwise be changed, it is imperative
that counsel is retained to determine if the client’s
goal can actually be accomplished under the relevant statute.
Where Is the Bug Spray? (Managing
Beneficiaries, Tax Authorities, and Other Pests)
As alluded to previously, serving as a trustee can
feel like a labor of love, and many times, the compensation seems inadequate. Administering a
trust is a tremendous undertaking, and it is highly
unlikely that the trustee will be able to do it alone.
At the outset, the trustee should engage the
services of professionals to assist with the trust
administration, including an attorney to provide
legal advice, an accountant to assist with the tax
reporting obligations, and a financial advisor to
properly invest the assets. These professionals will
not only relieve the incredible burden on the
trustee, but have likely worked with other trustees
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and are intimately familiar with the trust administration process.
Even if the trustee has a team of professional
advisors, the fiduciary duties and liability may be
too much for the trustee to handle. At such times,
the trustee should consult with an attorney about
resigning as trustee; generally, the resignation
process is not as simple as declaring that one no
longer wants to serve in a fiduciary capacity.
Conclusion
Although far from perfect, irrevocable trusts can
accomplish tax and personal goals that cannot be
achieved by other means. The most frequent
concerns raised about irrevocable trusts can be
addressed during the planning phase by educating
the client. As with most journeys, a successful
irrevocable trust is generally a product of a thorough plan with built-in flexibility.
The author wishes to thank Michelle L. Evans of
McArthur Franklin PLLC for her superb editorial
comments.
Endnotes:
1
See VA. CODE §§ 64.2-728 to 730, -732, -733, -735.
2
See Id. § 64.2-778.1.

Lauren A. Jenkins is a principal at Offit Kurman
PA in Tysons Corner. She focuses her practice on
tax and estate planning, trust and estate administration, and tax compliance
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Noteworthy

Senator Warner Announces
Trees Across
Application Process for US Attorney Virginia
One of the premier public service profor Eastern District of Virginia
jects of the Senior Lawyers conference is
US Senator Mark R. Warner’s office is
accepting applications for the position
of US Attorney for the Eastern District
of Virginia.
“The US Attorney for the Eastern
District of Virginia is one of the most
important and high profile prosecutor
positions in the country, handling a
diverse and active caseload. This federal
prosecutor typically handles terrorism
and national security cases of enormous
importance to our country’s safety and
security,” Warner said. “I look forward to
moving this process forward to recommend the most qualified candidate.”

Warner will evaluate and recommend qualified candidates to the White
House, which will then nominate an
individual to be considered by the
Senate Judiciary Committee. The nomination is subject to confirmation by the
full Senate.
Interested applicants can go to
www.warner.senate.gov/public/index
.cfm?p=eastern-district-attorney
questionaire for application instructions.
The application period will close March
6, 2015. If you have questions about the
application, please contact Nicholas_
Devereux@warner.senate.gov.

New Member Joins the CLBA
The Conference of Local Bar Associations welcomes its newest member, the
Criminal Defense Bar Association of the 28th Circuit. If you are interested in
joining this bar association, please contact Matt Felty at (276) 676-2660 or
mfelty@snodgrasslawfirm.com. The inaugural officers of the bar association
are Matthew Lanham Felty, president; Heather Renee Howard, vice president;
and Sheri Ann Hiter, secretary-treasurer.

Got an Ethics Question?
The VSB Ethics Hotline is a confidential consultation service for members of the
Virginia State Bar. Non-lawyers may submit only unauthorized practice of law
questions. Questions can be submitted to the hotline by calling (804) 775-0564
or by clicking on the blue “E-mail Your Ethics Question” box on the Ethics
Questions and Opinions web page at http://www.vsb.org/site/regulation/ethics/.
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Trees Across Virginia.
The original project, called “Trees
for a Green Virginia,” was the vision of
the late attorney John Tate of Marion, in
2011. He singlehandedly funded and
delivered tree seedlings from the Virginia
Department of Forestry to those interested in the preservation of Virginia’s
hardy trees. Seedlings are purchased
from the department’s Augusta Forestry
Center in Crimora. The project was
expanded in 2012 when it was adopted
by the Senior Lawyers Conference of the
Virginia State Bar and became “Trees
Across Virginia,” a nonprofit entity. Tree
seedlings are provided free of charge by
taking advantage of bulk purchases and
are delivered to customers using volunteer help, which saves customers the cost
of the seedlings, shipping, and handling.
The Forestry Center boxes and labels
each order as a courtesy to the Senior
Lawyers Conference. Monetary donations
and volunteers aided in the delivery of
more than 10,565 seedlings throughout
the state from 2011 to 2014. Individuals
and community-based organizations are
invited to take advantage of the free
seedlings.
In 2015, seedling offerings are
Kousa Dogwood, Norway Spruce, Pin
Oak, Bald Cypress, Red Oak, River Birch,
Sugar Maple, and Willow Oak. Other
types of seedlings carried by the Virginia
Department of Forestry may be ordered
at no charge. Go to www.dof.virginia
.gov for information on seedlings, landscaping, planting, and tree care.
Submit orders by February 28, 2015,
to: Bruce Robinson, berobinson49
@gmail.com, or fax at (434) 447-3213,
cell at (434) 917-0061. Indicate tree
type, quantity, delivery address, and
point of contact by e-mail and cell phone.
Send donations to “Trees Across
Virginia” c/o John M. Oakey Jr.,
McGuire Woods LLP, One James Center,
Richmond, VA 23219.
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photos by Bob Brown/Richmond Times-Dispatch

Lemons Sworn In as Chief Justice

1
1. Carol Lemons held the
Bible as her husband
Donald W. Lemons was
sworn in as chief justice of
the Supreme Court of
Virginia on January 8, 2015.
Justice S. Bernard Goodwyn
administered the oath.
Justice Lemons succeeded
Cynthia D. Kinser, who
retired. Onlookers at the
ceremony included Governor
Terry McAuliffe, Speaker of
the House William J. Howell,
and state Senator Walter A.
Stosch.

2

2. As the new chief justice took his place on the
bench, the other justices stood and applauded. They
are (left to right) Cleo E. Powell, William C. Mims, S.
Bernard Goodwyn, LeRoy F. Millette Jr., and
Elizabeth A. McClanahan.
3.Virginia State Bar President Kevin E. Martingayle
presented the chief justice with a resolution recognizing Lemons’ achievements and expressing the
“esteem, pride, and warm wishes of the lawyers of
Virginia.”

3
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W. Scott Street III

Noteworthy

In Memoriam

1944–2015
Stephen W. Bowman
Mechanicsvile
October 1973 – December 2014

photo by Bob Brown/Richmond Times-Dispatch

Richard E. Connor
Arlington
October 1952 – November 2014

W. Scott Street III, former president of
the Virginia State Bar and longtime
secretary-treasurer of the Virginia Board
of Bar Examiners, died Sunday, February
1, 2015, after a long battle with cancer.
He was 70.
Mr. Street was a lawyer in Virginia
for forty-five years, with thirty-four at
the Williams Mullen firm in Richmond.
He was president of the VSB in 1999–
2000, but is perhaps best known for
his dedication to the Board of Bar
Examiners, where he served for forty
years.
He also was a member of the
House of Delegates of the American
Bar Association, a trustee of the
National Conference of Bar Examiners,
a member of the Richmond Bar
Association, and past chair of the VSB
Committee on Legal Education. He
was a fellow of the American Bar
Foundation and a fellow and past president of the Virginia Law Foundation.
Mr. Street was a graduate of
Hampden-Sydney College and the
University of Virginia School of Law.
He was also an accomplished banjo
player and bluegrass musician. In a
www.vsb.org

Raleigh M. Cooley
Hillsville
October 1923 – September 2014
Jack F. DePoy
Harrisonburg
July 1936 – June 2014

January 5, 2015, article in the Richmond
Times-Dispatch, longtime friend and fellow musician Martha Adcock described
Mr. Street as “‘a patron of the arts and a
devoted musician’ with a ‘wide-ranging
wit — urbane to hillbilly’ and an ‘unparalleled equanimity.’ She said the tall
Street ‘stands above most others in
terms of character, good humor, good
will and good deeds.’”
“He was a fine gentleman of the old
Southern school — unfailingly courteous and charming,” said former bar
President Sharon D. Nelson.
Another former president, Edward
Lowry, added that, “He was a model
lawyer, bar volunteer and gentleman, in
the very best sense of each term. He
gave selflessly for the betterment of
lawyers in Virginia for so many years.
He will be sorely missed.”

John C. Dempsey
Potomac Falls
October 1942 – January 2014
The Honorable Donald W. Devine
Leesburg
March 1930 – October 2014
Dudley J. Emick Jr.
Daleville
September 1939 – October 2014
George H. Gray
Chesapeake
November 1924 – December 2014
Oldric J. LaBell Jr.
Newport News
August 1940 – November 2014
Richard G. Moore
Fairfax
July 1930 – November 2013
R. Terrence Ney
Fairfax
July 1944 – November 2014
James Franklin Schoener
Sarasota, Florida
December 1923 – May 2013
David Z. Webster
New London, New Hampshire
December 1935 – August 2014
Joseph H. White III
McLean
October 1922 – October 2014
Catherine A. Zanga
Charlotte, North Carolina
March 1973 – November 2014
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Of Valentines, Diamonds, Emeralds and Peanuts:
Heart Balm in Virginia
by Paul M. Birch

Just ask a reference librarian. This is
always good advice, but particularly so
when the scenario involves a jilted fiancé
seeking the return of a $46,646 diamond
engagement ring. The Loudoun County
Circuit court recently decided such a
case, Peter v. Langley,1 but if the parties
or the judge had asked, we reference
librarians at the University of Richmond
Law Library could have saved everyone a
lot of trouble by advising them that the
donor gets his ring back.
Truth be known, we would not have
actually given this or any other legal
advice if the asker was one of the parties.
Reference librarians are not supposed
to do this. But we would have smiled
inwardly with the knowledge of how this
one was going to turn out, and then
helped the asker find the authority to
guide them to the outcome. How would
we have known? Are we magic? Perhaps
we are, but in this case our insight comes
from several of us over a number of
years having assigned this very issue as
an initial “scavenger hunt” assignment
for students in our first-year Legal
Research course.
At first blush, Peter v. Langley seems
like a perfect topic for a light piece for
the month of St. Valentine’s Day. After
all, the case centers on Virginia’s Heart
Balm Act, and what could be more
romantic than that? At second blush,
the answer to that question is that there
are few things that could be less romantic than the Heart Balm Act, much less
the various common law actions the act
was drafted to abolish.
The term “heart balm” amounts to
nothing more or less than money —
monetary damages awarded to salve the
broken hearts of plaintiffs in tort actions
involving broken promises to marry or
interferences in established marriages by
third parties. These torts included breach
of promise, alienation of affections,
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criminal conversation, and seduction.
Those familiar today with such things
are more likely to have gained that familiarity from old movies or novels as they
are the byproducts of older social norms
that characterize women as fragile flowers whose youth, virginity, reputation,
and marriageablity could be despoiled
by irresponsible or unscrupulous
suitors.2
As the twentieth century progressed,
these actions fell into increasing disfavor
and came to be seen chiefly as tools of
con artists and blackmailers.3 With the
enactment of Va. Code Ann. § 801-220
in 1977,4 Virginia joined the list of states
that no longer gave right of action for
the various heart balm torts. The act, in
relevant part read, “Notwithstanding any
other provision of law to the contrary,
no civil action shall lie or be maintained
in this Commonwealth for alienation of
affection, breach of promise to marry, or
criminal conversation upon which a
cause of action arose or occurred on or
after June 28, 1968.”
In Peter v. Langley, the defendant in
possession of the $46,646 engagement
ring given to her by the plaintiff
attempted to deflect his motion for detinue claiming that the Heart Balm Act
should bar a claim that amounted to a
breach of promise action, and cited two
relatively recent Circuit Court opinions
to that effect. The court disagreed, citing
earlier case law that characterized the gift
of an engagement ring as conditional in
nature, as such, creating a property right
recoverable in an action of detinue. In
taking this approach, Judge Horne contrasted this right from the discredited
objectives of the old breach of promise
remedies: compensation for humiliation
and other direct consequences suffered.5
Perhaps key to the court’s reasoning was
its mention of a West Virginia case,
Bryan v. Lincoln (interpreting that state’s

nearly identical Heart Balm Act), which
stressed the unjust enrichment that
would result from a ruling that permitted the defendant to keep the ring.6
But all of this seems an inappropriately sad and dreary line of discussion in
this the month of romance. So let me
depart with a more genuinely heartbalming story of gifts lovingly bestowed.
On the night they first met, a young and
struggling playwright, Charles
MacArthur, thrust a handful of salted
peanuts into the hand of actress Helen
Hayes and said, “I wish they were emeralds.” The two eventually married and
achieved greater heights of fame and
wealth. Years later, MacArthur gave his
wife a handful of emeralds and said, “I
wish they were peanuts.”7
Endnotes:
1
Peter v. Langley, Civ. 89241 (Va. Cir. Ct.
Nov. 6, 2014).
2
Joanna L. Grossman & Lawrence M.
Friedman, Inside the Castle Law and the
Family in 20th Century America 91
(2011).
3
Id. at 96-101.
4
Va. Acts, ch. 617 (1977) (codified at Va.
Code Ann. § 8.01-220 (2001)).
5
Peter v. Langley, supra note 1 at 2.
6
Id. at 2-3 (citing Bryan v. Lincoln, 285
S.E.2d 556, 558 (W.Va. 1981).
7
Charles Champlin, AN APPRECIATION: Always a Lady: Helen Hayes and
the Grand Style, L.A. Times, Mar. 19,
1993, at F22.

Paul M. Birch is Computer Services
Librarian at the University of Richmond
School of Law.
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CLE Offers Presentation Skills for Nonlitigators
by Linda McElroy

Marsha Hunter last came to Virginia
nearly two years ago to present The
Articulate Advocate: Presentation Skills for
Litigators CLE seminar. With feedback
like, “Best CLE ever. Got my money’s
worth in the first hour,” “This was the
most informative CLE I have attended
in 10 years,” and “I feel more confident
about jury presentation,” Hunter’s return
to the commonwealth in April is welcome
news for many.
Her three-hour CLE, Presentation
Skills for Transactional Lawyers, on April
9 at The Place at Innsbrook in Glen Allen
and April 10 at George Mason University
in Arlington, will examine public speaking, body language, and advanced
rhetorical skills — this time for those
who practice outside the courtroom.
“Transactional attorneys speak in
public, but not in court. The same rules

apply to speaking well. They speak in
many professional situations that require
quick thinking and careful, articulate
explanations. They counsel clients, they
speak to their practice groups, they conduct classes and CLEs. Whether a lawyer
is walking into a courtroom, or standing
to address a board of directors, the environment is formal and the stakes are
high,” Hunter said, “therefore, your language changes. You can be nervous or
excited, and all this affects behaviors or
what we also call human factors.”
The study of human factors figured
extensively in Hunter’s early training as
a student pilot in aeronautical science at
Embry-Riddle University in Daytona
Beach, FL.
“After World War II, while we were
building good airplanes, they were still
crashing. As plane manufacturers began

Introduction to Virginia’s Sentencing
Guidelines
Six-hour seminars approved for six CLE
credits, March 3 through April 10 at several locations. Sponsored by the Virginia
Criminal Sentencing Commission.
Details at http://www.vcsc.virginia.gov
/training.html. The introduction seminar is designed for the attorney or criminal justice professional who is new to
Virginia’s sentencing guidelines. The
seminar will begin with general background information and progress to
detailed information on scoring each of
the guidelines factors to include changes.
Register by completing the form and
submit to the commission. Space may be
limited. Purchase manual separately.
$125 fee waived for judges, commonwealth’s attorneys, P&P, public defenders, and staff.

Virginia Lawyer publishes at no charge notices
of continuing legal education programs sponsored by nonprofit bar associations and government agencies. The next issue will cover April
13 through July 10. Send information by
March 30 to hickey@vsb.org. For other CLE
opportunities, see Virginia CLE calendar and
“Current Virginia Approved Courses” at
http://www.vsb.org/site/members/mcle-courses/
or the websites of commercialproviders.

www.vsb.org

examining the causes, they began to look
at the decision-making and behaviors of
the pilots, also known as human factors,”
said Hunter.
She has successfully parlayed her
knowledge and research of these behaviors to partner with Brian Johnson to
form their international legal presentation skills venture. Hunter and Johnson
have traveled the world teaching attorneys how to speak and get their point
across to juries, judges, and clients.
Hunter most recently returned from a
trip to Australia, where she lectured and
coached at the Advocacy Convention
for Law Society of Tasmania.
Based in Santa Fe, NM, Hunter also
continues to work with the National
Institute of Trial Advocacy in Colorado
and the US Justice Department and
numerous law firms.

Virginia State Bar
Harry L. Carrico
Professionalism Course
April 16, 2015, Charlottesville
May 14, 2015, Hampton
July 16, 2015, Roanoke
August 27, 2015, Richmond
September 2, 2015, Alexandria
December 2, 2015, Richmond

See the most current dates and
registration information at
http://www.vsb.org/site
/members/new.
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CLE Calendar
Virginia CLE Calendar
Virginia CLE will sponsor the following continuing legal education courses. For details, see http://www.vacle.org/seminars.htm.
February 24
Hanging a Shingle: How to Start a
Successful Law Practice
Video — Charlottesville, Norfolk,
Richmond, Roanoke, Tysons Corner
8:30 AM –3:45 PM (RICHMOND VIDEO
BEGINS AT 9 AM)
February 25
Hanging a Shingle: How to Start a
Successful Law Practice
Video — Dulles, Fredericksburg,
Hampton, Lynchburg
8:30 AM –3:45 PM
February 26
Hanging a Shingle: How to Start a
Successful Law Practice
Video — Winchester
8:30 AM –3:45 PM
February 26
Construction Contract Management:
Managing Risk, Handling Disputes, and
Avoiding Claims
Live — Charlottesville/Webcast/Telephone
NOON –2 PM
February 27
Planning with Reverse Mortgages
Webcast/Telephone
NOON –1:30 PM
March 3
Contempt of Court: A Lesson in Legal
History
Live — Fairfax
9 AM –12:15 PM
March 4
Elder Law Basics 2015
Video — Abingdon, Alexandria,
Charlottesville, Norfolk, Richmond,
Roanoke
9 AM –4:10 PM
March 5
Elder Law Basics 2015
Video — Dulles
9 AM –4:10 PM
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March 5
Piercing the Corporate Veil
Live — Charlottesville/Webcast/Telephone
NOON –2 PM
March 6–7
19th Annual Advanced Real Estate
Seminar
Live —Williamsburg
FRIDAY: 1–5:25 PM; SATURDAY 8 AM –
12:20 PM
March 10
Elder Law Basics 2015
Video — Warrenton, Winchester
9 AM –4:10 PM
March 10
Special Education Law in Virginia: The
Basics, Trends, and New Developments
Live — Charlottesville/Webcast/Telephone
NOON –2 PM
March 11
Representation of Children as a Guardian
Ad Litem — 2014 Qualifying Course
Video — Abingdon, Alexandria,
Charlottesville, Norfolk, Richmond,
Roanoke
8:30 AM –5:15 PM (RICHMOND VIDEO
BEGINS AT 9 AM)
March 12
Representation of Children as a Guardian
Ad Litem—2014 Qualifying Course
Video — Tysons Corner
8:30 AM –5:15 PM
March 17
Elder Law Basics 2015
Video — Tysons Corner
9 AM –4:10 PM
March 17
Piercing the Corporate Veil
Webcast/Telephone
NOON –2 PM

March 18
12th Annual Advanced Seminar for
Guardians Ad Litem for Children—2012
Video — Abingdon, Alexandria,
Charlottesville, Norfolk, Richmond,
Roanoke
9 AM –4:30 PM
March 18
Construction Contract Management:
Managing Risk, Handling Disputes, and
Avoiding Claims
Webcast/Telephone
NOON –2 PM
March 19
12th Annual Advanced Seminar for
Guardians Ad Litem for Children—2012
Video — Tysons Corner
9 AM –4:30 PM
March 19
Where Are We Now with the Affordable
Care Act (ACA)?
Live — Charlottesville/Webcast/Telephone
NOON –2 PM
March 20
Everything a Bankruptcy Attorney
Should Know About ... Essential Practice
Pointers in All of the Fundamental Areas
Live — Richmond
8:30 AM –3:45 PM
March 20
Representation of Children as a Guardian
Ad Litem — 2014 Qualifying Course
Video — Virginia Beach
8:30 AM –5:15 PM
March 24
45th Annual Criminal Law Seminar 2015
Video — Alexandria, Charlottesville,
Danville, Norfolk, Richmond, Roanoke
8:15 AM –4:45 PM (RICHMOND VIDEO
BEGINS AT 9 AM)
www.vsb.org

CLE Calendar
March 24
Special Education Law in Virginia: The
Basics, Trends, and New Developments
Webcast/Telephone
2–4 PM
March 25
45th Annual Criminal Law Seminar 2015
Video — Dulles, Lynchburg
8:15 AM –4:45 PM
March 25
Representation of Incapacitated Persons
as a Guardian Ad Litem — 2014
Qualifying Course
Video — Abingdon, Alexandria,
Charlottesville, Norfolk, Richmond,
Roanoke
9 AM –4:05 PM
March 25
Special Needs Trusts and Medicaid
Live — Richmond
9 AM –4:15 PM
March 25
Where Are We Now with the Affordable
Care Act (ACA)?
Webcast/Telephone
NOON –2 PM

March 26
Employment Law Mediation
Live — Charlottesville/Webcast/Telephone
NOON –2 PM
March 31
45th Annual Criminal Law Seminar 2015
Video — Hampton, Winchester
8:15 AM –4:45 PM
March 31
Social Media Today: The State of the Art
for Preservation, Discovery, and Use at
Trial
Live — Charlottesville/Webcast/Telephone
NOON –2 PM
April 9
The Articulate Attorney
Live — Richmond
TBD
April 9
Social Media Today: The State of the Art
for Preservation, Discovery, and Use at
Trial
Webcast/Telephone
2–4 PM

March 26
Representation of Incapacitated Persons
as a Guardian Ad Litem — 2014
Qualifying Course
Video — Tysons Corner
9 AM–4:05 PM

The VSB E-News
Have you been receiving the
Virginia State Bar E-News? The
E-News is a brief monthly summary of deadlines, programs, rule
changes, and news about your
regulatory bar. The E-News is
emailed to all VSB members. If
your Virginia State Bar E-News is
being blocked by your spam filter,

Support the Virginia State Bar Diversity Conference.
Anyone can join, it’s free, and takes only about two minutes. Demonstrate
your support for the Diversity Conference by becoming a member today.
http://www.dcvsb.org/

www.vsb.org

contact your email administrator
and ask to have the VSB.org
domain added to your permissions list.
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DISCIPLINARY PROCEEDINGS
DISCIPLINARY BOARD
Respondent’s Name
Marco Frank Bendinelli

Address of Record
Westminster, CO

Arthur Emerson Davis III
Roger Kent Grillo
Lucy Ivanoff
Shane Lee Jimison
Karen Kirkpatrick Laguna
Herman Cornelius Smith III

Alexandria, VA
Onancock, VA
Staunton, VA
Richmond, VA
Waterford, VA
Norfolk, VA

Action
Effective Date
Suspension – 60 Days w/Terms
October 24, 2014
Suspension stayed for one year while on probation.
Revocation
November 19, 2014
Revocation
January 20, 1025
Revocation
December 1, 2014
Suspension – 2 years
December 3, 2014
Suspension – 1 year
January 12, 2015
Public Reprimand
September 26, 2014

Address of Record
Washington, DC
Fairfax, VA
Richmond, VA
Virginia Beach, VA

Action
Public Reprimand w/Terms
Public Reprimand w/Terms
Public Reprimand w/Terms
Public Reprimand w/Terms

Effective Date
December 16, 2014
December 19, 2014
December 29, 2014
November 19, 2014

Effective Date
November 25, 2014
November 20, 2014

Lifted

DISTRICT COMMITTEES
Respondent’s Name
George Frederick Braun
James Patrick Hodges
Andrea Celestine Long
Robert Charles Neeley Jr.

Suspension – Failure to Pay Disciplinary Costs
John F. Kane
Norfolk, VA
Kelly Ralston Dennis
McLean, VA

IMPAIRMENT
Respondent’s Name
Kevin Lincoln Cash

Address of Record
Monroe, VA

Effective Date
December 8, 2014

Disciplinary Summaries
The following are summaries of disciplinary actions for violations of the Virginia Rules of Professional Conduct (RPC) (Rules of
the Virginia Supreme Court Part 6, ¶ II, eff. Jan. 1, 2000) or another of the Supreme Court Rules.
Copies of disciplinary orders are available at the Web link provided with each summary or by contacting the Virginia State Bar
Clerk’s Office at (804) 775-0539 or clerk@vsb.org. VSB docket numbers are provided.

Marco Frank Bendinelli

Arthur Emerson Davis III

Westminster, Colorado
15-000-100381
On October 24, 2014, the Virginia State Bar Disciplinary Board
suspended Marco Frank Bendinelli’s license to practice law for
sixty days, with the suspension stayed for one year while he
is on probation, with terms. The board’s action was based on
the June 23, 2014, actions of the Supreme Court of the State of
Colorado, which suspended Mr. Bendenelli’s license for sixty
days, all stayed with the completion of a one-year period of
probation with conditions. Rules Part 6, § IV, ¶ 13-24

Alexandria, Virginia
13-042-094524
On November 19, 2014, the Virginia State Bar Disciplinary
Board revoked Arthur Emerson Davis III’s license to practice
law based on his affidavit consenting to the revocation. In
consenting to the revocation, Mr. Davis acknowledged that the
disciplinary charges against him are true and that he could not
successfully defend against them. Rules Part 6, § IV, ¶ 13-28
www.vsb.org/docs/Davis-010615.pdf

www.vsb.org/docs/Bendinelli-010615.pdf
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Disciplinary Summaries
DISCIPLINARY BOARD

DISTRICT COMMITTEES

Roger Kent Grillo

George Fredrick Braun

Onancock, Virginia
14-021-099663, 15-021-099971, 15-021-100400, 15-021-100613,
15-021-100885, 15-021-101152
On January 20, 2015, the Virginia State Bar Disciplinary Board
revoked Roger Kent Grillo’s license to practice law based on
his affidavit consenting to the revocation. In consenting to the
revocation, Mr. Grillo admits that the disciplinary charges against
him are true and that he could not successfully defend against
them. Rules Part 6, § IV, ¶ 13-28

Washington, DC
14-041-099152
On December 16, 2014, the Virginia State Bar Fourth District
Subcommittee issued a public reprimand with terms to George
Fredrick Braun for violating professional rules that govern
unauthorized practice of law; multijurisdictional practice of law,
and misconduct. This was an agreed disposition of misconduct
charges. RPC 5.5(d)(1)(2)(ii)(3)(i-iii), 8.4(b)
www.vsb.org/docs/Braun-010615.pdf

www.vsb.org/docs/Grillo-013015.pdf

Lucy Ivanoff

James Patrick Hodges

Staunton, Virginia
15-080-100804
On December 1, 2014, the Virginia State Bar Disciplinary Board
revoked Lucy Ivanoff ’s license to practice law. In consenting to
the revocation, Ms. Ivanoff acknowledged that the disciplinary
charges against her are true and that she could not successfully
defend against them. Part 6, § IV, ¶ 13-28

Fairfax, Virginia
12-051-092060
On December 19, 2014, the Virginia State Bar Fifth District,
Section I, Subcommittee issued a public reprimand with
terms to James Patrick Hodges for violating professional
rules that govern diligence, communication, and declining or
terminating representation. This was an agreed disposition of
misconduct charges. RPC 1.3(a), 1.4(a-c), 1.16(d)(e)

www.vsb.org/docs/Ivanoff-010515.pdf

www.vsb.org/docs/Hodges-010615.pdf

Shane Lee Jimison

Andrea Celestine Long

Richmond, Virginia
14-031-096182
On December 3, 2014, the Virginia State Bar Disciplinary
Board suspended Shane Lee Jimison’s license to practice
law for two years for violating professional rules that govern
diligence, communication, candor toward the tribunal, and
misconduct. This was an agreed disposition of misconduct
charges. RPC 1.3(a), 1.4(a), 3.3(a)(4), 8.4(b)(c)

Richmond, Virginia
15-032-100987
On December 29, 2014, the Virginia State Bar Third District
Subcommittee issued a public reprimand with terms to
Andrea Celestine Long for violating professional rules that
govern safekeeping property. This was an agreed disposition of
misconduct charges. RPC 1.15(c)(1), (d)(3)(i-iv)
www.vsb.org/docs/Long-013015.pdf

www.vsb.org/docs/Jimison-010615.pdf

Karen Kirkpatrick Laguna
Waterford, Virginia
12-070-090391
Effective January 12, 2015, the Virginia State Bar Disciplinary
Board suspended Karen Kirkpatrick Laguna’s license to
practice law for one year for violating professional rules that
govern competence, diligence, fees, safekeeping property, and
misconduct. RPC 1.1, 1.3, 1.5(b), 1.15(a)(c)(d)(e), 8.4(b)(c)
www.vsb.org/docs/Laguna-013015.pdf

Robert Charles Neeley Jr.
Virginia Beach, Virginia
14-021-098289
On November 19, 2014, the Virginia State Bar Second District
Subcommittee issued a public reprimand with terms to
Robert Charles Neeley Jr. for violating professional rules that
govern competence and communication. This was an agreed
disposition of misconduct charges. RPC 1.1, 1.4(a)(b)
www.vsb.org/docs/Neeley-010615.pdf

Herman Cornelius Smith III
Norfolk, Virginia
13-022-093107, 13-022-094763, 14-022-095588
On September 26, 2014, the Virginia State Bar Disciplinary
Board issued a public reprimand to Herman Cornelius Smith
III for violating professional rules that govern communication.
The board dismissed charges in one case. This was an agreed
disposition of misconduct charges. RPC 1.4(a),(b)
www.vsb.org/docs/Smith-010615.pdf

www.vsb.org

Vol. 63 | February 2015 | VIRGINIA LAWYER

47

Virginia Lawyer Register
Notices to Members
LEGAL ETHICS OPINION 1879

LEGAL ETHICS OPINION 1880

The VSB’s Standing Committee on Legal Ethics has issued
LEO 1879 as final: “Application of Rules 3.1 and 3.8 to an
Administrative Prosecutor in a Non-Criminal Proceeding.”

The Standing Committee on Legal Ethics is seeking public
comment on Legal Ethics Opinion 1880, “Obligations of a CourtAppointed Attorney to Advise His Indigent Client of the Right of
Appeal Following Conviction Upon a Guilty Plea; Duty of CourtAppointed Attorney to Follow the Indigent Client’s Instruction to
Appeal Following a Guilty Plea When the Attorney Believes the
Appeal Would Be Frivolous.”

www.vsb.org/docs/LEO/1879.pdf

VOLUNTEERS SOUGHT FOR VSB COMMITTEES
Virginia State Bar President-elect Edward L. Weiner invites
Virginia lawyers to volunteer for bar committees. Appointments
generally will be for three-year terms that run from July 1, 2015,
through June 30, 2018.
A list of committees and an application form is available online.
To be considered for an appointment, fax the form to the bar at
(804) 775-0501 or e-mail it to holloman@vsb.org by
February 27, 2015.
Questions should be addressed to Asha Holloman at
(804) 775-0551 or holloman@vsb.org. Persons of diversity are
encouraged to apply.

www.vsb.org/docs/prop-leo-1880-012915.pdf

COUNCIL ELECTIONS
The following circuits will be holding elections for one or more
seats on Council, the VSB’s governing body: 4, 12, 13, 14, 16,
17, 18, 19, 21, 23, 28, and 30. If you are interested in serving on
Council, e-mail a nominating petition to the executive director,
Karen A. Gould, elections@vsb.org. Such petition must be signed
by not fewer than ten other members eligible to vote in the circuit,
and shall be accompanied by a statement of qualifications not
exceeding one hundred and fifty words. Nominations must be
filed in the office of the executive director on or before April 1.

NOMINATIONS SOUGHT FOR COMMITTEE VACANCIES
Volunteers are needed to serve the Virginia State Bar’s boards and committees. The Nominating Committee will refer nominees to
the VSB Council for consideration at its June meeting. Vacancies in 2015 are listed below. All appointments will be for the terms specified,
beginning on July 1, 2015, unless otherwise noted.
EXECUTIVE COMMITTEE: 6 vacancies (4 current members who are not eligible for reappointment and 2 current members who are
eligible for reappointment). Filled from ranks of the council for 1-year terms, by council appointment.
CLIENTS’ PROTECTION FUND BOARD: 4 lawyer vacancies (1 current lawyer member from the 3rd disciplinary district who is not
eligible for reelection; 2 current lawyer members from the 7th and 10th disciplinary districts who are eligible for reelection and 1 current
lawyer member at-large who is eligible for reelection) May serve 2 consecutive 3-year terms. Appointment by council.
JUDICIAL CANDIDATE EVALUATION COMMITTEE: 3 lawyer vacancies (of which 1 vacancy is to be filled by a member from the 1st,
3rd, 5th, 7th or 8th judicial circuits; 1 vacancy is to be filled by a member from the 2nd or 4th judicial circuits and 1 vacancy is to be filled by
a member from the 23rd or 25th judicial circuits). May serve 1 full 3-year term. Appointment by council.
VIRGINIA LAW FOUNDATION BOARD: 3 vacancies (of which 2 current lawyer members are eligible for reelection) and 1 lay member
(who is not eligible for reelection). May serve 2 consecutive 3-year terms. Appointment by VLF Board on recommendation of council.
VIRGINIA CLE COMMITTEE: 6 lawyer vacancies (of which 6 lawyer members are eligible for reelection to 1-year terms).
Appointment by VLF Board on recommendation of council.
AMERICAN BAR ASSOCIATION DELEGATES: 1 vacancy. May serve 3 consecutive 2-year terms. Appointment by council. Term
commences September 1, 2015.
Nominations, along with a brief résumé, should be sent by March 27, 2015, to:
VSB Nominating Committee, c/o Asha Holloman
Virginia State Bar, 1111 East Main Street, Suite 700
Richmond, VA 23219-3565
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Nominations Sought for 2015–2016 District Committee Vacancies
Deadline for Nominations: February 28, 2015
The Standing Committee on Lawyer Discipline calls for nominations for district committee vacancies to be filled by Council in June.
Note that there are vacancies which may not become available because some members are eligible for reappointment.
To review qualifications for eligibility, see Rules of the Supreme Court of Virginia, Part 6, Section IV, Paragraph 13-4 – Establishment of
District Committees, specifically 13-4.E (Qualifications of Members) and 13-4.F (Persons Ineligible for Appointment).
FIRST DISTRICT COMMITTEE: 2 attorney vacancies; 1 non-attorney vacancy. The vacancies are to be filled by members from the 1st,
3rd, 5th, 7th or 8th judicial circuits.
SECOND DISTRICT COMMITTEE, SECTION I: 2 attorney vacancies (both current members are eligible for reappointment). The
vacancies are to be filled by members from the 2nd or 4th judicial circuits.
SECOND DISTRICT COMMITTEE, SECTION II: 1 attorney vacancy (current member is eligible for reappointment). The vacancies are
to be filled by members from the 2nd or 4th judicial circuits.
THIRD DISTRICT COMMITTEE, SECTION I: 3 attorney vacancies (2 current members are eligible for reappointment). The vacancies
are to be filled by members from the 6th, 11th, 12th, 13th or 14th judicial circuits.
THIRD DISTRICT COMMITTEE, SECTION II: 2 attorney vacancies (1 current member is eligible for reappointment); 1 non-attorney
vacancy (current member is eligible for reappointment). The vacancies are to be filled by members from the 6th, 11th, 12th, 13th or 14th
judicial circuits.
THIRD DISTRICT COMMITTEE, SECTION III: 3 attorney vacancies (2 current members are eligible for reappointment); 1 nonattorney vacancy. The vacancies are to be filled by members from the 6th, 11th, 12th, 13th or 14th judicial circuits.
FOURTH DISTRICT COMMITTEE, SECTION I: 2 attorney vacancies (current member is eligible for reappointment); 1 non-attorney
vacancy. The vacancies are to be filled by members from the 17th or 18th judicial circuits.
FOURTH DISTRICT COMMITTEE, SECTION II: 1 attorney vacancy; 1 non-attorney vacancy. The vacancies are to be filled by
members from the 17th or 18th judicial circuits.
FIFTH DISTRICT COMMITTEE, SECTION I: 3 attorney vacancies (current members are eligible for reappointment); 1 non-attorney
vacancy (current member is eligible for reappointment). The vacancies are to be filled by members from the 19th or 31st judicial circuits.
FIFTH DISTRICT COMMITTEE, SECTION II: 2 attorney vacancies (1 current member is eligible for reappointment). The vacancies are
to be filled by members from the 19th or 31st judicial circuits.
FIFTH DISTRICT COMMITTEE, SECTION III: 2 attorney vacancies (both current members are eligible for reappointment); 1 nonattorney vacancy (current member is eligible for reappointment). The vacancies are to be filled by members from the 19th or 31st
judicial circuits.
SIXTH DISTRICT COMMITTEE: 2 attorney vacancies; 1 non-attorney vacancy. The vacancies are to be filled by members from the 9th
or 15th judicial circuits.
SEVENTH DISTRICT COMMITTEE: 1 attorney vacancy (current member is eligible for reappointment); 1 non-attorney vacancy
(current member is eligible for reappointment). The vacancies are to be filled by members from the 16th, 20th or 26th judicial circuits.
EIGHTH DISTRICT COMMITTEE: 4 attorney vacancies (3 current members are eligible for reappointment). The vacancies are to be
filled by members from the 23rd or 25th judicial circuits.
NINTH DISTRICT COMMITTEE: 4 attorney vacancies (current members are eligible for reappointment). The vacancies are to be filled
by members from the 10th, 21st, 22nd or 24th judicial circuits.
TENTH DISTRICT COMMITTEE, SECTION I: 2 attorney vacancies (both current members are eligible for reappointment); 2 nonattorney vacancies. The vacancies are to be filled by members from the 27th, 28th, 29th or 30th judicial circuits.
TENTH DISTRICT COMMITTEE, SECTION II: 3 attorney vacancies (1 current member is eligible for reappointment). The vacancies
are to be filled by members from the 27th, 28th, 29th or 30th judicial circuits.
Nominations, along with a brief resume, should be sent by February 28, 2015, to
Stephanie Blanton, Virginia State Bar,
1111 East Main Street, Suite 700, Richmond, VA 23219-3565
Blanton@vsb.org
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Call for Nominations
Award of Merit Competition
The VSB Conference of Local Bar Associations (CLBA) recognizes outstanding projects and programs of Virginia bar
associations.

Bar Association of the Year Award
The CLBA recognizes a member bar association that has best fulfilled the attributes member associations strive to attain.
The CLBA encourages applications that demonstrate the impact bar associations have made on their communities and
the legal profession.

Local Bar Leader of the Year
The CLBA recognizes past and presently active leaders in their local bar associations who have continued to offer
important service to the bench, bar and public. The award serves as a continuing monument to the dedication of
local bar leaders. It also serves to emphasize the importance of close cooperation between the Virginia State Bar and
local bar leaders.
VSB Conference of Local Bar Associations nominations are due April 24, 2015.
Awards will be presented at the CLBA Annual Meeting and Breakfast in June at Virginia Beach.
More information at www.vsb.org/site/conferences/clba/view/clba-awards.

Oliver White Hill Law Student Pro Bono Award
The Special Committee on Access to Legal Services honors extraordinary law student achievement in the areas of pro
bono publico and under-compensated public service work in Virginia. Nominations are due March 27, 2015. More
information at www.vsb.org/site/pro_bono/hill-student-pro-bono-award.

Virginia Legal Aid Award
The Special Committee on Access to Legal Services honors an outstanding legal aid attorney. Nominations are due
March 27, 2015. More information at www.vsb.org/site/pro_bono/virginia-legal-aid-award.

Clarence M. Dunnaville Jr. Achievement Award
VSB Diversity Conference recognizes individuals who are examples of excellence that members of the bar can emulate to
meet its mission and goals of fostering, encouraging, and facilitating diversity and inclusion in the bar, the judiciary, and
the legal profession. Nominations are due May 1, 2015. The award will be presented at the VSB Annual Meeting in June.
Contact Eva N. Juncker, ejuncker@zavosjunckerlawgroup.com. More information is available on the Diversity
Conference website at dcvsb.org/awards/.

Tradition of Excellence Award
The VSB General Practice Section recognizes an outstanding lawyer who embodies the highest tradition of personal and
professional excellence in Virginia. Nominations are due March 23, 2015. More information at
www.vsb.org/site/sections/generalpractice/tradition-of-excellence-award

R. Edwin Burnette, Jr. Young Lawyer of the Year Award
The VSB Young Lawyers Conference honors an outstanding young Virginia lawyer who has demonstrated dedicated service to the Young Lawyers Conference, the legal profession and the community. Nominations are due April 1, 2015. The
award will be presented at the VSB Annual Meeting in June. More information at www.vsb.org/site/conferences/ylc.
Details of all VSB awards: www.vsb.org/site/members/awards-and-contests/
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Professional Notices
Williams Mullen Elects New CEO
The Williams Mullen firm has elected
Calvin W. “Woody” Fowler Jr. as its next
chief executive officer and president.
Fowler, who currently serves as Practice
Group chair and chair of the firm’s
Litigation Section, will succeed Thomas
R. Frantz beginning April 1, 2015.
Frantz will continue to serve as chairman of the board and expand his legal
practice as a Chambers-ranked attorney

focused on business planning, succession, and corporate transactions. He will
also continue to promote Williams
Mullen’s leadership role in regional and
statewide economic growth initiatives.
Fowler is a seasoned attorney with
twenty-seven years of experience as a
highly regarded litigator. He has led
Williams Mullen’s Litigation Section for
eleven years. In addition, approximately
two years ago, he was appointed to serve

Brian A. Boys has opened Atlantic Law
PLC in Virginia Beach. Practice areas
include estate planning, special needs
planning, trust and estate administration, long-term care planning, guardianships and conservatorships, and personal
injury and family law case assistance.

across Virginia. Jones
works with clients in commercial leasing matters, the
purchase and sale of commercial real estate, HUD
Jones
insured financing for multifamily and healthcare facilities, and
condominium project development.

Douglass V. Calidas has joined Gavett,
Datt & Barish PC as an associate.
James W.C. “Jamie” Canup has joined
Hirschler Fleischer as a Richmond-based
partner to chair the firm’s Tax Practice.
Canup brings more than twenty-five
years of experience from positions in the
chief counsel’s office of the Internal
Revenue Service and at Am Law 100 law
firms in New York, Washington, and
Richmond.
Stephen D. Caruso has joined Bean,
Kinney & Korman PC as an associate.
He will practice in the area of commercial and civil litigation.
Lawrence L. Foust has left
his position as general
counsel of Children’s
Hospital Los Angeles to
become the executive vice
Foust
president and chief legal
officer of the Children’s Health System
of Texas, located in Dallas.
Jeffrey P. Geiger and
Marshall L. Jones have
been elected partners at
Hirschler Fleischer.
Geiger’s work includes several influential projects
www.vsb.org

Geiger

Stacy L. Haney and
Edward A. Mullen, both of
Richmond, are among the
twenty-four new partners
recently named by Reed
Smith LLP.
Morriah H. Horani has
been made a partner in
the Estate Planning and
Administration Group at
Pasternak and Fidis.

Fowler

Frantz

as the Practice Group Chair, a position
that oversees all of the firm’s practices.

Charron H. Montgomery, an attorney
and CPA in Charlottesville, has become
a shareholder in McCallum and
Kudravetz PC. She practices in the
areas of estate planning and administration, taxation, business and corporate law, and real estate.
Clint A. Nichols has joined Christian &
Barton, LLP in Richmond as an associate
in the firm’s labor and employment and
litigation departments. Prior to joining
the firm he served as a judicial clerk for
the Hon. Henry E. Hudson in the U.S.
District Court for the Eastern District
of Virginia.

Haney

Mullen

Kenneth D. McArthur Jr. will join
Pietragallo to run the Richmond office.
Mark J. Maier who has
been promoted to colonel
in the U.S. Army Reserves,
is U.S. Army North’s emergency preparedness officer
Maier
for Maryland and handed
over command of the 392nd
Expeditionary Signal Battalion after
tours in Iraq, Afghanistan, and
Germany. He is a partner with
McGuireWoods LLP in Tysons Corner
where he specializes in government
contracts, telecommunications, technology, and intellectual property.

Dirk B. Padgett is pleased to announced
the opening of his private practice, Dirk
Padgett Law PLLC. Prior to opening his
practice he was the chief deputy commonwealth’s attorney in Bedford County
and after two military overseas tours,
was a team chief/lead prosecutor with
the Office of the Chief Prosecutor,
Military Commissions. His practice will
concentrate on criminal, family, and
personal injury law.
Patrick M. Schoshinski has joined
Pasternak & Fidis PC, a Bethesda law
firm, as of counsel in the firm’s Estate
Planning and Administration Group.
Dawn N. Perez-Slavinski has joined
Christian & Barton LLP in Richmond as
an associate in the firm’s health care and
corporate practice groups.
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Professional Notices
Pietragallo Gordon Alfano Bosick &
Raspanti LLP, a multi-disciplined business and commercial litigation law firm
representing clients across the United
States through their offices in
Pennsylvania, Ohio, and West Virginia, is
pleased to announce the opening of the
firm’s sixth office in Richmond.

Professional
Notices
E-mail your news and highresolution professional portrait

Amber H. Russo has joined Montagna
Klein Camden LLP of Norfolk as an
associate. She will continue to represent
claimants in claims for Social Security
Disability, and for benefits under the
Virginia Workers’ Compensation Act.
She will represent claimants under the
Longshore and Harbor Workers’
Compensation Act as well.

to hickey@vsb.org for publication in Virginia Lawyer.

Have You Moved?
To check or change your address of
record with the Virginia State Bar, go
to the VSB Member Login at
https://member.vsb.org/vsbportal/.
Go to “Membership Information,”

Professional notices are free to

where your current address of record

VSB members and may be

is listed. To change, go to “Edit Official

edited for length and clarity.

Address of Record,” click the appropriate box, then click “next.” You can type
your new address, phone numbers,
and email address on the form.

Richard “Rip” Sullivan has joined Bean,
Kinney & Korman PC in Arlington as a
shareholder. He recently was elected to
represent Virginia’s 48th District in the
House of Delegates.

Contact the VSB Membership
Department (membership@vsb.org or

VSB Staff Directory

(804) 775-0530) with questions.

Frequently requested bar contact
Douglas Taylor has joined Bean, Kinney
& Korman as an associate. He represents
businesses and individuals in federal,
state and local employment law counseling and litigation matters.

information is available online at
www.vsb.org/site/about/bar-staff.

There are more than
48,000 lawyers in Virginia.

Note New Telephone Number

For confidential,
free consultation
available to all Virginia attorneys
on questions related to legal

Only one magazine reaches them all.

malpractice avoidance, claims repair,
professional liability insurance issues,

Virginia Lawyer is mailed to more than 49,000 Virginia
attorneys, judges, bar groups, and law schools, and in many
cases is retained as a permanent resource in law libraries.

and law office management, call
Fairfax County lawyer, John J.
Brandt, who acts under the

For information on advertising opportunities, contact
Linda McElroy at (804) 775-0594 or mcelroy@vsb.org
or visit http://www.vsb.org/site/publications/valawyer/.
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auspices of the Virginia State Bar at

(703) 281-2600 x101

www.vsb.org

Classified Ads
POSITIONS AVAILABLE
PI & CRIMINAL — TRIAL AND PRE-LITIGATION
ATTORNEYS (Jacksonville, FL)

Law Firm of Military Veterans is seeking Veterans for their growing law firm.
In addition to Criminal Defense
Attorney, seeking PI Jr. Associates (0–3
years’ experience and recent grads), and
an Experienced PI Trial Attorney with
actual first or second chair experience
through verdict. Please include detailed
information regarding ex. Salary commensurate with experience. Please send
cover letter and resume with references
to ron@youhurtwefight.com

Classified Ads – Print and Online
Classified advertisements are $2.00 per word for nonmembers, and
$1.50 per word for VSB members with your bar ID#. As a service to our
members, there is no charge for advertisements up to 50 words for
full-time job openings. Online only classifieds run for 30 days.
Contact Linda McElroy at mcelroy@vsb.org
or visit http://www.vsb.org/site/publications/rates.

RENTALS
ENJOIX ST. CROIX —15% LAWYERS
DISCOUNT!! U.S. Virgin Islands.

Completely Renovated Fully Air
Conditioned Villa! Our agent will greet
you at the airport and take you to our
spectacular villa, “The Islander,” with
breathtaking Caribbean views, located
in most desirable and prestigious east
island location. Our unique architecturally designed home now includes four
MBR suites — the most recent also has a
kitchen, office area, TV viewing area and
patio. Villa has private pool, all amenities. Walk to gorgeous sandy beach, snorkeling and two restaurants. Tennis, golf,
sport fishing and scuba dive five minutes
away. Our on island agent will provide
everything to make your vacation perfect. Owner gives lawyers 15% discount!
Call Terese Colling, (202) 347-9060 or
e-mail colling@collingswifthynes.com
Check out the website for the villa at
stcroixvacations.com, and
enjoystcroix.com and go to You Tube
– The Islander St. Croix to watch
new video.

“Not in Good Standing” Search Available at VSB.org
The Virginia State Bar offers the ability to search active Virginia lawyers’ names
to see if they are not eligible to practice because their licenses are suspended or
revoked using the online Attorney Records Search at http://www.vsb.org
/attorney/attSearch.asp.
The “Attorneys Not in Good Standing” search function was designed in
conjunction with the VSB’s permanent bar cards.
Lawyers are put on not-in-good-standing (NGS) status for administrative
reasons — such as not paying dues or fulfilling continuing legal education
requirements — and when their licenses are suspended or revoked for violating
professional rules.
The NGS search can be used by the public with other attorney records
searches — “Disciplined Attorneys” and “Attorneys without Malpractice
Insurance” — to check on the status and disciplinary history of a lawyer.
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Discover even
more with our

Annual
Meeting
mobile app
coming this
spring!

We invite you to come back to the new
Annual Meeting. We’ll be easy to find, at
the same beautiful beach, but at new
hotels, with a new format, and new events.
We’ve worked hard to bring you the best of
the old with a splash of the new. Come
and rediscover your Annual Meeting.

Innovative. Improved. Inspired.

ANNUAL

77 MEETING
V I R G I N I A S TAT E B A R

JUNE 17-21 2015
V I R G I N I A

B E A C H

“A QUOTATION IS MORE THAN A COINCIDENCE.”

~ Applicant’s Appeal Brief
February 3, 2014, p. 11
Serial No. 11/153,594
U.S. Patent and Trademark Office

Patent Number 8,805,781 was issued August 12, 2014.

GERONIMO DEVELOPMENT CORPORATION
606 25th Avenue South, Suite 201
St. Cloud, Minnesota 56301
800-457-6045
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