Contempt:
The Court’s Inherent Enforcement Power
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no one is immune from contempt: not
lawyers, clients, witnesses, employees,
parents, businesses, or dog owners. Since
contempt impacts every area of the law,
there is a strong likelihood that at some
point the issue will come across every
practitioner’s desk or counsel table. This
article focuses on common law contempt
and its relationship with Va. Code Ann.
§ 18.2-456 et seq. by expounding on the
courts’ inherent contempt powers, common law rules of contempt and contempt’s constitutional limitations.
Contempt law derives from the inherent
powers of the court and not from statute.
The power to punish for contempt is inherent in the nature and constitution of a court.
It is a power not derived from any statute,
but arising from necessity; implied, because it
is necessary to the exercise of all other powers. Without such power … the administration of the law would be in continual danger
of being thwarted by the lawless.1
The Virginia Constitution authorizes the
legislature to regulate the court’s power to punish
for contempt.2 The Virginia courts construe this
provision as permitting the legislature to regulate
contempt only to the extent the regulation does
not abridge the court’s inherent contempt powers.
The specific legal standard is whether the statute
destroys or so far diminishes the court’s contempt
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powers that they become ineffectual.3 Virginia
courts have held contempt statutes unconstitutional when they have provided contemnors with
a right to a jury trial for all summary contempt
proceedings4 and for all indirect contempt proceedings.5 On the other hand, the Virginia
Supreme Court has upheld the constitutionality
of a summary contempt statute when the right to
a jury trial has been narrowly limited to contempt
actions pertaining to misbehavior in the presence
of the court, or so near thereto as to obstruct or
interrupt the administration of justice, and the
sentence has exceeded the maximum statutory
punishment of ten days in jail and/or a $50 fine.6
This statutory scheme is identical to the current
statutory scheme.7 Except when applying Va.
Code Ann. § 18.2-456(1), circuit courts have the
power to hold contemnors in summary contempt
and sentence them to a maximum of twelve
months in jail and/or a $2,500 fine since the
remaining portion of Va. Code Ann. § 18.2-456 is
considered an unclassified misdemeanor.8
Pursuant to a separate statute, district courts are
limited in summary contempt proceedings to
sentencing a contemnor to a maximum of ten
days in jail and/or a $250 fine.9 Virginia courts
reject contemnors’ interpretations of contempt
statutes when they lead to abridging the court’s
inherent contempt powers, such as when a defendant asserted that Va. Code Ann. § 18.2-456(5),
involving willful failure to comply with a court’s
order, only applied to the court’s written orders
and not to its verbal orders.10
Common law contempt rules must be
adhered to unless abrogated by the legislature.11
In 2010, the Virginia Supreme Court held that the
Virginia Appellate Courts lacked jurisdiction to
hear an appeal of a show cause dismissal. Under
common law, contempt adjudications were nonappealable; Va. Code Ann. § 19.2-318 only abrogated common law to authorize appeals for
contempt findings. The Virginia Supreme Court
reasoned that the legislature, which was presumed
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to be aware of common law, did not intend to
authorize appeals of show cause dismissals since
the statute neither contained express language nor
necessarily implied such authorization.12
The most significant common law rules that
impact contempt actions today are the ones distinguishing direct from constructive (indirect)
contempt and the ones distinguishing civil from
criminal contempt. Direct contempt is “an open
insult in the face of the court to the persons of the
judges while presiding, or a resistance to its powers in their presence.”13 Constructive contempt is
“an act done not in the presence of the court, but
at a distance, which tends to belittle, to degrade,
or to obstruct, interrupt, prevent, or embarrass
the administration of justice (citation omitted).”14
When the contemptuous act is committed in
front of the judge, the contemnor may be
“instantly apprehended and immediately imprisoned, without trial or issue, and without other
proof than its [the court’s] actual knowledge of
what occurred.” Two major rationales for summary contempt have evolved over the centuries.
First, the court’s self-preservation, a public policy,
necessitates the court’s summary contempt
authority. Despite summary contempt being
“arbitrary in its nature and liable to abuse,” 15 it is
absolutely essential to the court’s self-preservation
“to maintain order in the courtroom and the
integrity of the trial process in the face of an
‘actual obstruction of justice.’” 16 (Citations omitted). Second, no additional evidence is necessary
since the court witnessed the contempt and is
“competent to proceed … on its own knowledge
of the facts.”17 (Citations omitted).
For constructive contempt, procedural protections of a plenary hearing are afforded the
contemnor. Although Va. Code Ann. § 18.2-456
indicates that the court may summarily proceed
on any of the five enumerated categories of contempt, common law requires that for a contemnor to be held in summary contempt, the
contemptuous behavior must have occurred in
the presence of the court.18 When the contempt is
committed in the court’s presence, the judge may
proceed summarily utilizing Va. Code Ann.
§ 18.2-456 or proceed under common law indirect contempt, with a plenary proceeding including formal service of process on the contemnor. If
the court proceeds in a plenary manner, the punishment limitations pertaining to summary proceedings as set forth above do not apply.19
Common law retrospectively analyzes
whether the contemnor is in civil or criminal
contempt. The focus is solely on the nature and
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purpose of the court’s punishment. If the punishment, including fine or imprisonment, is determinate and unconditional, then it is criminal
(punitive) in nature — i.e., a sixty-day jail sentence; if the punishment is conditional and the
contemnor can eradicate the penalty by purging
the contempt through compliance with the court
order, then the punishment is civil (remedial) in
nature — i.e., a sixty-day jail sentence that can be
purged by paying off his or her support arrearage
(the contemnor “carries the keys of his own
prison in his pocket” 20) (citations omitted). The
purpose of civil penalties (purge requirements)
are either compensatory (to compensate for the
plaintiff’s losses) or coercive (to compel a recalcitrant contemnor to comply with an order).21
With that said, one of the tenets of common
law contempt is that courts “must exercise the
least possible power adequate to the end proposed.” 22 (Citations omitted). Under appropriate
circumstances, the courts may wish either to suspend the imposition of the punishment (incarceration or a fine) or suspend the punishment itself
in order to coerce compliance. Under either such
circumstance, the issue arises as to whether such
suspensions are civil or criminal in nature. If the
conditional requirement placed on the contemnor
is refraining from a prohibited act, then the suspended imposition of punishment or suspended
punishment is criminal in nature, and if the conditional requirement placed on the contemnor is
performing an affirmative act (a court-ordered
act which he refused to do in the past), which
complied with purges the contempt, then the suspended imposition of punishment or suspended
sentence is civil in nature.23 When criminal contemnors are punished for doing prohibitive acts,
unlike civil contemnors, they forfeit the keys to
the jail house because criminal contemnors can-

Common law retrospectively analyzes whether the
contemnor is in civil or criminal contempt.

not undo what they have already done. Under
these circumstances, the ability of any criminal
contemnor to avoid the punishment is “indistinguishable from the ability of any ordinary citizen
to avoid a criminal sanction by conforming his
behavior to the law.” 24
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Courts have traditionally held suspended
sentences with probationary terms as criminal
in nature; however, the U.S. Supreme Court
declared under certain circumstances a suspended
sentence was civil in nature where the informal
probationary terms in a support matter specifically included the repayment of the arrearage
during a determinate period of probation and,
in the event the arrearage was paid in full
sooner, the probation would terminate and the

The U.S. Supreme Court has deferred to the states
on how to allocate the burdens of proof for civil
contempt proceedings.
contemnor would no longer be subject to the
possible revocation of the suspended sentence.25
In other words, the terms of probation included
an affirmative act which if complied with would
purge the punishment.
Although contempt, an inherent power of
the court, with a robust body of common law has
very few legislative road blocks, it does collide
into one in dealing with constitutional protections, namely ones afforded to criminal defendants. It is reversible error when the judge
transforms civil contempt into criminal contempt
by providing a determinate, unconditional punishment.26 Constitutional rights inure to criminal
defendants that do not inure to civil defendants,
including a standard of proof of guilt beyond a
reasonable doubt,27 the right against self-incrimination,28 the right to counsel,29 and the right to a
jury trial if the contempt is a “serious crime” with
incarceration of six months or more.30 While in
the civil (common law) context, the petitioners
need only prove that the contemnors failed to
comply with the court’s order and then the burden shifts to the contemnors to show affirmatively
that they did not have the ability to comply, in a
criminal (constitutional law) context, the commonwealth must not only prove beyond a reasonable doubt that the contemnors failed to comply
with a court’s order but that the failure to comply
was willful.31 The U.S. Supreme Court has
deferred to the states on how to allocate the burdens of proof for civil contempt proceedings.32
In flushing out the parameters of the affirmative defense of ability to comply, Virginia
courts have held that the contemnors’ ability to
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comply must “be without fault” and that when
they have “voluntarily and contumaciously
brought on the disability to obey the order,” 33
they could not avail themselves to this defense.
Even where the contemnors have been confronted
with difficult options (one of those options being
complying with the order) and the contemnors
have consciously decided on another option, they
could not have availed themselves to an inability
to comply defense for they should have sought
relief through the courts.34
Regarding jail for criminal contempt and the
right to a jury, the U.S. Supreme Court has held
that the threshold to being entitled to a jury trial
is receiving an unconditional, determinate sentence of six months or more of incarceration. The
rule does not limit a district court judge’s ability
to sentence a contemnor up to twelve months for
indirect criminal contempt in a plenary hearing
because the defendant has a right to appeal the
matter to circuit court, “triggering his right to a
jury trial.” 35 A contemnor appealing an adjudication of summary contempt from district court
does not receive a trial de novo in the circuit court
with attendant Sixth Amendment protections to
face his accuser, the judge, in light of Va. Code
Ann. § 18.2-459.36
Constitutionally, for civil indirect contempt
there is no right to a jury trial — no matter the
length of incarceration; although highly unlikely,
the judge has the authority to grant a jury trial
statutorily through a plea in equity or an issue out
of chancery.37 While the district court is limited
to its jurisdictional limits of incarceration of one
year for indirect contempt, the circuit court can
incarcerate the contemnor for an indefinite
period until the contemnor purges the contempt,
except in support matters where the court is limited to an indeterminate sentence of up to twelve
months in jail.38 While sheriffs give criminal contemnors “good time” credit under Va. Code Ann.
§ 53.1-116 for reducing the contemnors’ incarceration periods, they do not give civil contemnors
“good time” credit.39
In conclusion, the body of law surrounding
contempt is a complex road map which can be
navigated by remembering the three basic tenets
that (1) the court’s contempt power is inherent
and can be merely regulated by the legislature;
(2) common law contempt rules are controlling
unless expressly modified by the legislature; and
(3) constitutional protections afforded criminal
contemnors may impact both criminal and civil
contempt proceedings causing reversible error.
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