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President’s Message
by Jay B. Myerson

The Rule of Law: That Which Unites Us

Recent experience has underscored
the great benefits to the legal profession and the public when our Commonwealth’s regulatory and voluntary
bars work together to advance the
common good. The most recent example is the profession-wide opposition
to Virginia Senate Bill 561. This bill
was introduced during the current session of the General Assembly. It would
have established a 15-member legislative commission to decide attorney
disciplinary disputes. The commission
would have been comprised of three
members from the House of Delegates,
three Senators, five retired judges, two
lay people, and just two practicing
attorneys. The proposed bill was a
clear challenge to Virginia’s established
practice that professions, including the
legal profession, should be self-regulating, and to centuries of longstanding tradition that the discipline of
attorneys is within the province of the
judiciary.
Fortunately, the VSB, collaborating
with other Commonwealth-wide bar
associations such as the Virginia Trial
Lawyers Association, assembled an
impressive alliance in opposition to
this bill, literally in a matter of days.
Joining in opposition were the VSB,
every one of the VSB’s living former
presidents who were not precluded by
judicial roles from taking a position,
the VTLA, the Virginia Bar Association, the Virginia Creditors’ Bar
Association, the Virginia Association
of Defense Attorneys, the Old Dominion Bar Association, and the Virginia
Women Attorneys Association. Also
supporting this effort were two local
bar associations — the Prince William
Bar Association and the Loudoun
County Bar Association — and last,
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but definitely not least, the deans of at
least two of Virginia’s law schools.
Faced with this array of opposition,
the bill’s patron quipped, “I think it’s
unprecedented that I’ve been able
to bring all of these organizations
together.”1
The bill failed in the Senate
Judiciary Committee on an 11–4 vote.
Working together for a common goal,
Virginia’s attorneys were able to preserve the long history of professional
self-regulation as a function of the
judiciary.
I wish to express a very deep and
sincere thank you to all the above as
well as the VSB staff who facilitated
this effort.
More importantly, this effort underscores the great good we can achieve
when the lawyers of the leading bar
associations in Virginia find common
ground and work collaboratively for
the betterment of the profession and
the citizens of the Commonwealth.
Sadly, too much time is devoted
across our society today focusing on
our differences and what divides us.2
Instead, we need to focus more on
what unites us.
We live in a diverse country.
Different religions. Different nationalities. Different racial backgrounds.
Different geographic locations ranging
from dense urban communities to
widely dispersed rural areas. Yet we
are at our best when we unite and
draw our strength from our differences
while joining together to advance what
unites us.
And what unites us as a society and
as a country is an idea, a concept: the
rule of law.3
As Virginia attorneys, the rule of
law has descended to us as a proud
legacy for the benefit not just of our
clients but for our nation. Consider
some of our predecessors and their influence on our law (even though they

were not all attorneys): George Mason,
George Wythe, George Washington,
Thomas Jefferson, James Madison,
and James Monroe. Founders of our
nation. Advocates and protectors of
the rule of law.
More recent Virginia leaders have
included Oliver Hill, a prominent civil
rights leader who helped end “separate
but equal” and sought to protect the
right to vote for all citizens. Barbara
Keenan, Virginia’s first female judge,
and the first judge to sit at all four
levels of our judiciary, before her
appointment to the U.S. Court of Appeals. Robert Grey, the second African
American president of the American
Bar Association, a member of the
inaugural class of the Virginia Lawyers
Hall of Fame, and now president of the
Leadership Council on Legal Diversity.
We are now heirs to this precious
treasure. This collective legacy has
been passed on to us, and it is our duty
to carry it forward, to preserve, protect, and perpetuate the rule of law.
I have often looked for a good
short-hand statement of the meaning
of the term, rule of law. Recently, I
came across the following statement:
“Under the rule of law, the citizens
make the laws, which are to be fairly
and equally applied to everyone, and
that the people agree to obey those
laws. There can be no legitimate government without the consent of the
governed. The rule of law is the tie that
binds citizens together as a nation of
diverse people. It sustains a constitutional representative form of democracy, an equitable and accessible legal
system, a free-market economy, and
civil society. None of this is possible
without an independent judiciary that
provides the critical check and balance
against governmental overreaching
and unjust laws. Teaching our children
President continued on page 56
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Executive Director’s Message
by Karen A. Gould

VLRS: A Success Story

For 45 years, the Virginia Lawyer
Referral Service (VLRS) has served the
public by bridging the gap between the
legal profession and those in need of
legal services, while providing a valuable benefit to participating lawyers by
providing pre-screened clients to them.
These efforts aid our overburdened legal system by matching potential clients
with attorneys and promoting access to
justice.
Through the VLRS, the Bar also
fulfills its mission to provide access to
legal services and improve the legal
profession. The VLRS is overseen by
the VSB’s Special Committee on Lawyer
Referral.1
The VLRS’s three full-time employees assist callers needing legal assistance
to navigate and access the appropriate
resources. They refer individuals who
may require a lawyer to an attorney for
the minimal fee of $35 for a 30-minute
consultation. The VLRS has multiple
phone lines, a dedicated email address,
an online portal for referrals, and inhouse software. Lawyers who participate pay a $95 annual fee, have access
to potential clients and cases, and gain
valuable legal and practice-building
experience while serving the public.
The VLRS has two revenue sources:
the consultation and membership fee.
In fiscal year 2020–2021, the VLRS
answered over 14,000 telephone calls,
responded to 330 emails and 108 written correspondences, and addressed
1,346 online requests. The VLRS
assisted 5,007 of those consumers with
prescreened and prepaid referrals to its
active lawyer panel members, which
produced $273,861 in revenue for the
Bar.
This was not always the case. From
FY2015 to FY2018, participating attor-
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neys had dwindled significantly from
581 to 351; paid referrals dropped from
4,822 to 3,902; and the deficit in operating the VLRS increased 48 percent
from $45,862 to $67,937. While VLRS
revenue and panel members declined,
public inquiries through calls, emails
and online requests increased, demonstrating a continued need.

In fiscal year 2020–2021, the
VLRS answered over 14,000
telephone calls, responded to
330 emails and 108 written
correspondences, and addressed
1,346 online requests.
With the VLRS operating with a
growing deficit going into FY2019,
losing panel members, and receiving
fewer referrals, the VSB Special Committee on Lawyer Referral decided that
action had to be taken. Then Deputy
Executive Director Renu Brennan2 was
instrumental in working with the VLRS
Committee in undertaking the project
to rejuvenate the system and bring it to
this successful conclusion.
An extensive revision of the rules
under which VLRS operates was undertaken. The VSB Executive Committee
and Council approved those proposed
rule changes in the fall of 2018, and
they were subsequently approved by
the Supreme Court of Virginia in April
2019, becoming effective on July 1,
2020.
The primary purpose of the Rule
changes was to adopt a percentage fee
funding model for the VLRS, a model
that places the VLRS in the mainstream of lawyer referral services across
the country and assures the VLRS of
sufficient funding to properly market
the service to the public, to meet the

public’s access needs, and to bring the
service to financial selfsufficiency after many years of VSB
subsidization.
The VLRS committee members
and staff engaged in extensive lawyer
panel membership promotion in 2018–
2019. During the onsite promotions,
VSB members with five or less years of
VSB membership were offered a oneyear free VLRS panel membership with
paid consumer referrals. These efforts
paid off with 44 first-time lawyer panel
members signing up in FY2019.
In FY2019, the VLRS received and
answered over 14,000 telephone calls,
responded to 377 emails, and provided
609 online request forms from those
seeking its services. The VLRS assisted
4,042 of those consumers with prescreened and prepaid referrals to its
active lawyer panel members; resulting in $170,310.00 of revenue for the
VSB. FY2020 resulted in similar success
as noted above, with $161,875 of revenue being generated.
Please consider joining. VLRS
lawyers (panel members) receive only
those referrals that they indicate on
their VLRS membership application
they feel they are competent to handle.
Referrals are a source of potential new
paying clientele by providing prescreened referrals to your law practice.
Callers are assured that the referred
lawyer has no open disciplinary complaint before a VSB District Committee,
carries professional liability insurance,
and has completed their mandatory
legal educational requirements.
For information on panel membership and an application, please call
(804) 775-0591. You can find the Panel
Membership Rules effective beginning
July 1, 2020, here: bit.ly/VLRSrules. q
Executive Director continued on page 56
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Clarence M. Dunnaville Jr.
Achievement Award
Honoring a member of the VSB for setting an example that
fellow members can emulate to meet the Diversity Conference’s
goal of fostering, encouraging, and facilitating diversity and
inclusion in the bar, the judiciary, and the legal profession

Nominations Due April 15
bit.ly/DunnavilleForm

Got an Ethics Question?
The VSB Ethics Hotline is a confidential consultation service for Virginia lawyers.
Any Virginia lawyer may seek informal ethics or unauthorized practice of law advice.
Call (804) 775-0564 or visit www.vsb.org.
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We like word searches, but searching for your
current address isn’t a game we want to play.
Please make sure you are getting our monthly VSB
News and annual compliance messages by adding
vsbnews@vsb.org, membership@vsb.org, and
MCLE@vsb.org to your email contacts.
And as always: Keep all of your information
current by logging on at www.vsb.org.
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Ethics Counsel’s Message
by Senior Ethics Counsel Emily F. Hedrick

Forbidden Referral Fees and
Permissible Fee Sharing
There are two essential Rules
of Professional Conduct that govern
whether a lawyer can pay a referral fee
to someone who has referred a client
to the lawyer. First, Rule 7.3(d):
A lawyer shall not compensate,
give, or promise anything of value
to a person who is not an employee or lawyer in the same law firm
for recommending the lawyer’s
services except that a lawyer may:
(1) pay the reasonable costs of
advertisements or communications permitted by this
Rule and Rule 7.1, including
online group advertising;
(2) pay the usual charges of a
legal service plan or a notfor-profit qualified lawyer
referral service;
(3) pay for a law practice in accordance with Rule 1.17; and
(4) give nominal gifts of gratitude that are neither intended nor reasonably expected
to be a form of compensation for recommending a
lawyer’s services.
This seems to say that a lawyer
can’t pay a “referral fee” to anyone who
refers a case, because that would be
compensation for recommending the
lawyer’s services. But the story doesn’t
end there.
Rule 1.5(e) allows a “division of fee
between lawyers who are not in the
same firm” subject to certain conditions: (1) the client is advised of and
consents to the participation of all the

lawyers involved; (2) the terms of the
division of the fee are disclosed to the
client and the client consents thereto;
(3) the total fee is reasonable; and
(4) the division of fees and the client’s
consent is obtained in advance of the
rendering of legal services, preferably
in writing.
So how do we reconcile these rules?
Legal Ethics Opinion 1739 helps by
explaining that, while the referring
lawyer does not have to assume any
responsibility to the client, a division
of the fee is not proper if the referring
attorney “simply makes a referral without assessing the client’s legal matter
and without determining whether a
referral is appropriate or necessary.”
Thus, a fee sharing agreement under
Rule 1.5(e) is not a pure referral fee
because the referring lawyer must
exercise some degree of judgment to
assess the matter and the appropriateness of the referral.
Any payment to a nonlawyer for
a referral is prohibited under Rule
7.3(d). Rule 1.5(e) permits sharing
legal fees, and a lawyer cannot share
legal fees with a nonlawyer under Rule
5.4(a). A lawyer may give a lawyer or
nonlawyer referral source a “nominal
gift of gratitude” that is not offered as
compensation for a referral but cannot
give anything of value to a nonlawyer
to compensate for a referral.
LEO 1739 also helps us to understand why Virginia’s Rule 1.5(e)
diverges from the prior Virginia rule
(DR 2-105(D)), and from the ABA
model rule approach, to allow fee

sharing when the referring/sharing
lawyer does not maintain any responsibility for the representation. Per the
committee commentary to Rule 1.5,
the responsibility requirement was
removed “to encourage referrals under
appropriate circumstances by not
requiring the lawyer making the referral to automatically assume ethical
responsibility for all of the activities
of the other lawyers involved in the
arrangement.” LEO 1739 interprets
this as encouraging a lawyer to fulfill
their ethical obligations by referring
the client to another lawyer if there is a
conflict or the lawyer lacks the competence to handle the matter.
But the requirements of Rule
1.5(e) must always be followed for this
practice to be permissible. Rule 1.5(e)
(1) requires that the client consent to
the “participation of all the lawyers
involved,” including the referring
lawyer, though the participation of the
referring lawyer can be limited to evaluating the client’s matter and making
a referral.
LEO 1739 also addresses the question of whether a lawyer can advertise
their willingness to pay referral fees to
other lawyers. The opinion does not
outright forbid it, but it points out that
this practice could violate the legal
prohibitions on “running and capping”
and should be avoided for that reason.
The opinion recommends that a lawyer
or firm advertise only that it’s available
for referrals, without any reference to
compensation for the referral. q

Virginia State Bar Harry L. Carrico Professionalism Course Upcoming Dates
May 24, 2022
See the most current dates and registration information at www.vsb.org/site/members/new.
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Virginia State Bar

TECHSHOW
April 25, 2022
8:30 am – 5:15 pm

This year’s Techshow will once again be presented entirely virtually, bringing the latest
on the intersection of law and technology conveniently into your home or office.

$50 to Attend

Includes a possible 7 hours of Live CLE credit, with 3
hours of Ethics (depending on your breakout choices).

+

After the webinar, registrants will receive links to recordings of
the sessions, offering the opportunity to receive on-demand CLE
credit for sessions not already reported.

Topics Include:
Ethics: The Evolving Ethics of Remote Practice
Ethics: Ethically Responding to Data Breaches and Cyber Incidents
Ethics: Cybersecurity: Ethically Keeping Your Law Firm Data Safe in a Perilous World
Cyberinsurance and Law Firm Risk Management: Skyrocketing Prices and Less Coverage
E-Discovery: Collecting, Analyzing and Authenticating Evidence from Mobile Devices
Hot Tech Legal Automation Today, Including Proofreading and Writing Automation
How 'Client Centered' Law Firms Are Thriving: Technology and Service
The Apple Lawyer: The Best Apple Products for Legal Use Today
Preparing for the Next Chapter in the Future of Law Practice
Top Tips for Legal Collaboration in 2022, Including Teams
Maintaining the Well-Being of Lawyers AND Law Firms
Current Technologies That Help Law Firms Succeed
60 Tech Tips in 60 Minutes

Register Today: bit.ly/Techshow2022
#VSBTECHSHOW

Virginia Lawyer Referral Service
Celebrates 45th Anniversary
by Eugene M. Elliott Jr.

T

he Virginia Lawyer Referral Service
(VLRS) is a key component of the
Virginia State Bar’s mission to provide
access to legal services. Unlike some
lawyer referral programs, the VLRS connects
people with licensed attorneys who are in good
standing with the Bar, have malpractice insurance,
and can provide legal assistance in specific areas of
the law across the Commonwealth. And, the VLRS
provides lawyers who belong to the service (called
panelists) pre-screened, high quality referrals.
Ultimately, the VLRS assists clients in a professional manner, improving the image of the Virginia
legal community.
Throughout its existence, the VLRS has served
as the primary way the VSB intersects with the
public, sometimes receiving as many as 20,000
inquiries per year. Originally the VLRS was
combined with Legal Aid. It separated for a
one-year trial beginning January 3, 1977. It was
adjacent to the Bar offices with an 800 line and one
staff assistant. Funding was $6,000 from the Bar
and $18,000 from the Welfare Department. Twelve
months later 15,000 calls had been received.
The Welfare Department funding ceased in
1981. Panel member dues increased to $30
annually and they were encouraged to donate
one-half of their first fee received. The VSB funded
the rest.
The first computer was installed, replacing a
file card system in the mid-1980s. The computer,
combined with another 800 line, a call sequencer,
and a message system, alleviated most backed up
calls. By 1988, the VLRS grossed $114,000. In
addition to panelists’ dues, the Bar received $20
client fees. The American Bar Association (ABA)
rated the VLRS among the best of all such
programs.
VSB Council decided panelists would be
removed from the panel pending a disciplinary
complaint in 1992. The ABA recognized the VLRS
again for its advanced technology in 1993. 1995
was a banner year when income first exceeded
expenses.
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T

The VLRS was strong from 2000 through 2007,
however in 2009 it operated at a modest loss. It
launched its website in 2011 as a major innovation
to increase public access.
Deficits alarmingly increased by 2016, as the
panelists dues and client fees could not cover
expenses. The VSB Executive Committee identified
the problems along with the Special Committee on
Lawyer Referral (SCLR). Then Deputy Executive
Director Renu Brennan was instrumental in
providing the SCLR crucial information from a
Peer Assistance Review of the ABA and other state
bars. The SCLR determined that most state bar
referral services had suffered the same fate and had
moved to a new system. In 2018, an interim
improvement was access for clients to make
self-referrals and payments online.
The present system was adopted by Council
and approved by the Supreme Court of Virginia in
2019. (The deficit was projected at $90,000.)
Panelists pay an annual $95 fee and a referral fee of
15 percent of fees collected above $500. Additional
marketing to panelists and clients, as well as
creating an online portal and computer program
administered by Community Lawyer, were
essential and were implemented July 1, 2020. The
new portal allows clients to conveniently obtain
referrals, make payments, and give feedback. When
the client hires a panelist, the panelist then reports
45th continued on page 56

Eugene Elliott chaired and co-chaired the VLRS Special
Committee 2018–21 and has been a VLRS panelist
since 2012. He served on the VSB Council, Executive
Committee, and Budget Committee ending in 2021. He is
on the Client Protection Fund Committee and the Special
Committee on Rules and Procedures. The Virginia General
Assembly issued him a commendation as a bar leader and
leader in his community.

he American Bar Association (ABA) rated the VLRS among
the best of all such programs.
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Virginia Lawyers: We Need YOU!
In calendar year 2021, the Virginia Lawyer Referral
Service:
• assisted almost 16,000 consumer calls
• processed 1,400 online consumer requests
Of those interactions, 6,124 paid referrals were
made to 200 VLRS lawyers, generating almost a
million ($889,806) dollars in reported legal fees.
VLRS Panel members may choose up to 10
main categories of law — also known as Areas of
Competency (AOC) — from the 18 main
categories offered for referring. The AOC are:
Administrative-Government, Bankruptcy, Business
Law, Collections, Consumer, Criminal Law,
Disability Rights/Social Security, Elder Law,
Estates, Trusts & Wills, Family Law, Insurance,
Intellectual Property, Labor Law, Litigation,
Military Law, Real Estate, & Taxation.
We then refer pre-screened clients to you in
those areas.
While it was an amazing referral year — with
an increase of over 1,000 referrals from the
previous year — there were many consumers,
callers, and email requests the VLRS could not
handle.
The Virginia Lawyer Referral Service wants to
refer you!
Areas where we need lawyers:
» Richmond: Business, Collection, Consumer,
Education, Family, Labor Law, Litigation,
Military, and Real Estate.
» Roanoke: Consumer, Family Law, Litigation,
and Workers’ Compensations.
» Charlottesville: Consumer, Criminal Law,
Labor Law, Litigation, Real Estate, and Vital
Records Corrections.
» Harrisonburg: Business Law, Collections,
Disability Rights, Insurance, Labor Law,
Litigation, and Real Estate.
» Virginia Beach: Collections, Consumer,
Family, Insurance, and Labor Law.
The VLRS also lists lawyers willing to accept
referral requests for consultation and possibly
engagement throughout the Commonwealth,
called Statewide Panelists.
We need Statewide Panelists in:
» Administrative-Government (Municipal Law
and Federal Workers’ Compensation),
www.vsb.org

» Consumer Law,
» Immigration,
» and Litigation (Inmates’/Prisoners’ RightsUSC 1983 -Title VII, Law Enforcement
Misconduct, Legal Malpractice, and Medical
Malpractice).
We also need bilingual VLRS lawyers.
VLRS needs panelists that are bilingual in all
jurisdictions (city and county) in Virginia for
Consumer, Criminal, Family, Real Estate, and
Labor Law. The VLRS received on average 25 calls
per month from consumers requiring or requesting
bilingual (Spanish speaking) services of legal
counsel.
For more information on VLRS panel membership, please visit the VLRS website — www.vlrs.net
for more information.
Help us make 2022 an even better year for
access to legal services!
Referral Area Distribution in 2021

738
Top 3 Areas of Competency Requested by Clients in 2021

1,294

1,147

672

Family

Real Estate

Litigation
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Thank you,

Thank you to the lawyers across the
Commonwealth who joined the Virginia
Lawyer Referral Service in 2021 and
supported the mission of assisting the
public in finding attorneys. Your committed
efforts helped the VLRS obtain financial
self-sustainment. We Celebrate You!

Paul Joseph Abraham
Howard Barry Ackerman
Matthew Ray Adams
Christina Janel Aguirre
Steven James Anderson
Timothy Vitow Anderson
Jeremiah Asias Asercion
Paul Robert Asercion
Solomon Hunter Ashby Jr.
Jesse Andres Baez
Brooke Stephenson Barden
Charles Butler Barrett
Peter Bernard Baruch
Juliet Melissa Bates
Gabrielle Angelita Best Husband
Howard Wayne Bibee
Gregory Boyce Blanchard
Irving M. Blank
Richard Hamilton Boatwright
Randall John Borden
Cassie Gagon Bowns
Neill Collins Bradley
Todd Douglas Bunn
Thomas Coleman Bunting
Richard Lee Buyrn
Joseph Michael Caturano Jr.
Jon Caleb Clark
John Charles Cook
Anthony Roelof Coppola
Frank Neil Cowan Jr.
Scott Gregory Crowley
Joan Bellefield Davis
Craig Brian Davis
Christopher Michael Day
Ashley Charles Dean
Brian Wayne Decker
Christopher John DeSimone
James Arthur DeVita
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David Darden Dickerson Jr.
Kevin Patrick Dougherty
Christopher Michael Dove
Daniel Joseph Dregier Jr.
Mark Beckner Dunevant
Cecilia Maria Duran
Lenden Alan Eakin
Eugene Millan Elliott Jr.
Walter David Falcon Jr.
Raphael Ellis Ferris
John Richard Fletcher
Gary Burningham Fuller
George W. R. Glass
Michael Lawrence Goodman
William Scott Greco
Peter David Greenspun
James Douglas Griffin
Gregory Owen Harbison
Stephen Thomas Harper
Richard Dean Harris Jr.
Jeffrey Mark Haughney
Christopher Todd Hedrick
Joseph Bailey Herbert
Billy Ring Hicks
David Alan Hirsch
Anthony Ho
Abigail Erin Hockett
Sebastian Alexander Hoeges
Andrew Paul Hoffman
Raymond Lee Hogge Jr.
Harold Thurman Hughlett
Claire Omoye Izah
Peter Anthony Jabaly
Justin Michael Jacks
Christopher Porter James
Kevin Scott Jaros
Ra Hee Jeon
David Carl Johnson

Andrew Scott Kasmer
Sean Patrick Kavanagh
Matthew Stephen Kensky
Elias Michael Kerby III
Nancy Myung-Jin Kim
Laura Rosenberger Kouremetis
Shauné Hawkins Langston
Dominic Paul Lascara
Phillip Emmanuel Lecky
Karen Marie Lado Loftin
Mark Joseph Madigan
Douglas Bradley Marshall
Thomas Charles Mason III
David Eli Mass
Ryan Michael Mattson
Earl Neville Mayfield III
John David Mayoras
Dirk Harris McClanahan
Ronald Clark McCormack
Amy Estes McCullough
Morgan Alaina McEwen
Susan Elizabeth McMaster
Danielle Ann-Marie Mehall
Robert Danner Michaux
Abigail Ann Miller
Zachary Charles Miller
Ashkira Hassan Mohamud
Robert Christopher Moscati
Cary Powell Moseley
Melissa Nicole Moser
Robert Gustafson Munro
Jay Barry Myerson
Anthony Mark Nicewicz
Edward Kelley Nickel
Charles Joseph Nucciarone
Matthew James O'Herron
Frederic Neal Ornitz
Ronald Allen Page Jr.
Louis George Paulson
Olga Valeryevna Pazilova
Benjamin Dean Pelton
Robert Edward Perrone
Natasha Nicole Phidd
Richard Earl Phillips
Natalie King Powell
Helen Margaret Primo
Jeremy Lyle Pryor
Jennifer Raimo
Christopher Russell Rau
Nancy Marie Reed
David Milford Reed
Andrew James Reinhardt
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Barrett Rives Richardson Jr.
Brien Anthony Roche
Jeffrey Scott Romanick
Raul Jose Romero III
Edward Scott Rosenthal
Paul Steven Roskin
Seema Dev Ruchandani
Bruce Harold Russell II
Stephen Gabriel Rutigliano
Anna Clarke Sas
Frederick Michael Schick
LeeAnne Catherine Schocklin
Sam David Scholar
Barbara Anna Selje
William Gilbert Shields
Nicholas Foris Simopoulos
Satnam Singh
Ronald Dean Slaven Jr.
Sefton Keller Smyth
Elizabeth Marie Soc
Elden Ray Sodowsky
Nicholas Jon Solan
Joseph John Steffen Jr.
Rodrick Karl Sutherland
Stephen Christopher Swift
Seymour M. Teach
Stephen Michael Terpak
Shalonda Michelle Tillman
Richard Scott Toikka
Jennifer Jesusa Truitt
Benjamin Scott Tyree
Sean E. Underwood
Kathryn Louise Van Hooser
Alfredo Vasquez
Nevin Michael Voors
Paul Snyder Ward
Steven Kent Webb
Matthew James Weinberg
Edward Laurence Weiner
Brad Daren Weiss
Michael Owen Wells
Joseph Elmer Whitby Jr.
Steven Blythe Wiley
Alanna Camille Williams
John Park-Abell Williams
Michael Allan Williams
Lisa Dale Woodward
Rami Nassib Zahr
Wilhelm Alfons Zeitler
Andrea Kristen Zizzi
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Small Efforts and Big Rewards:

Assisting Tenants During the COVID-19 Pandemic
by Joseph B. Herbert

I

became a Virginia Lawyer Referral Service
(VLRS) panel member in September 2020.
During my first year as a panel member, I
advised a number of tenants. The situations
I was confronted with ranged from the ridiculous
to simple misunderstandings, but they were always
interesting.
Over the past year, I have helped individuals
navigate the myriad legal issues that seemed to pop
out of nowhere as result of the COVID-19 pandemic. As a VLRS panel member, I was afforded
the opportunity to aid many fellow Virginians
struggling to make sense of the state and federal
interference with the landlord and tenant relationship largely prompted by COVID-19. These
consultations or engagements were personally
rewarding. Many of these individuals’ inquiries
were addressed through nothing more than a short
phone consultation. Once they were advised of
their legal rights, responsibilities and made aware
of available resources, when applicable, many of
these individuals were able to address their needs
with the advice and resources I provided. As the
saying goes, an ounce of prevention is worth a
pound of cure.

T

he simple act of shouldering what to me, the
attorney, was a minor burden, often seemed
to have an outsized impact on the client’s life.

When a phone consultation was not adequate to
address the concerns noted by the prospective
client, I offered my services. Though the new
legislation, changes in law, court orders, executive
orders, and many other factors had great and novel
impact on the landlord and tenant relationship, the
bulk of the issues I helped tenants address were not
quite that extraordinary. Nevertheless, the VLRS
connected me with tenants who needed help
breaking leases, settling financial disputes, addressing uninhabitable living conditions, negotiating
lease extensions, and more.
In late 2020, I was contacted by a potential
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client referred to me by the VLRS who was living
in a Fan apartment in Richmond that was far from
habitable. Every time it rained, she would experience a waterfall of rainwater penetrating the
window to her kitchen. Worse yet, the water not
coming through her window was working its way
from the roof into the walls of the structure and
penetrating the electrical outlets in the kitchen of
her unit. She offered a detailed explanation of her
efforts to work with the landlord to resolve these
significant health and safety issues in her unit.
However, being a full-time college student who
also worked part-time, she was unable to dedicate
more time to this issue while achieving little or no
results.
I remember my client being reticent to believe I
could help with the issue, but within a week of my
first contact with her landlord, I received an excited
phone call from her explaining that contractors
were on the roof and in her kitchen that very day
working on addressing the issue. Better yet, I was
able to inform her a few days later that I had
reached a deal with her landlord and she would not
be paying rent for the next month as compensation
for her trouble. This was a short and sweet

engagement, and my client was far more animated
when we met to close her file than she had been at
the start.
In early 2021, I was contacted by a potential
client referred to me by the VLRS who was living
under threat of eviction. As we spoke during our
initial consultation, I came to learn that this tenant
was renting a home from a landlord who had
contacted her by phone and text to explain that he
and his girlfriend had broken up, and he was
currently living in a motel. Accordingly, he would
need to terminate the tenant’s lease and move back
into the home. Given the chaotic nature of
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government action, business closures, and the general
state of society’s current instability, adding housing
insecurity to the mix was too much for this single mom
to manage, all while balancing her work and raising two
kids. From the first phone call, I was able to assure the
tenant that there was no “Doghouse Exemption” found
in the Virginia Code or her lease. Further, I assured her
that I could shore up her housing situation, shouldering
one of the many burdens she was currently bearing, and
ensure that she would not have to worry about moving
in the middle of a school year — which would have
certainly caused an outsized level of disruption to her
teenagers’ lives. Within a few weeks, this matter was
resolved to my client’s great satisfaction. Though this was
a short and relatively simple engagement from my
perspective, the solace it brought to this client seemed
immeasurable.
Later in 2021, another family was referred to me by
the VLRS who was renting a home that had significant
plumbing issues. The kitchen had been totally off limits
for the past month, the living room carpet was damp,
and the entire west side of the home was rank with mold.
To make matters worse, the mother of the family of five
who resided in the home had been working from home
since early 2020. Their landlord offered no firm timeline
regarding the date upon which the unit would be
returned to a state of habitability, expected prompt
payment of the full amount of rent each month, and
refused to consider alternative housing options or lease
termination without charging the tenant a significant fee.
Again, after an initial consultation I was able to assure
the client there were many options for handling this
matter, and that I would be able to take this burden off
their plate. Within a little over a week, I was able to
resolve this matter. The family was very relieved by the
quick turnaround and happy to remove themselves from
a toxic situation with a little bit of compensation to help
with their moving expenses.
Though the above-noted legal matters are not
particularly complex or sophisticated, these sort of meat
and potatoes cases have a significant impact upon the
individuals who experience them. The simple act of
shouldering what to me, the attorney, was a minor
burden, often seemed to have an outsized impact on the
client’s life. The appreciation that was conveyed by those
whom I helped was heartfelt and impactful for me.
Whether it was a short phone call or an engagement that
sent me into a flurry of communications with the court
and adverse counsel, my ability to offload some of the
stress appeared to have a magnified impact on the lives
of those I spoke with or who hired me. This is where I
found a sense of self-purpose and how I discovered the
vehicle through which I was able to aid my community
in such unprecedented times.
Please consider becoming a panel member with the
VLRS. My first year as a VLRS panel member was a
18

worthwhile, rewarding experience that helped me
connect with members of my community in need of my
services while laboring under very unfortunate circumstances. I am enjoying my continued service as a VLRS
panel member, and I hope you will consider joining in as
well. The VLRS fields thousands of calls a year and
makes referrals across a diverse spectrum of legal issues.
Specific referral numbers can be found in the previous
article of this issue of Virginia Lawyer. During my first
year as a panel member, I averaged several VLRS
referrals per week. If interested, please visit
vlrs.community.lawyer/pages/for-lawyers for more
information.

Joe Herbert is a native Central Virginian, former Airborne Ranger,
and alumnus of the University of Richmond and the T. C. Williams
School of Law. Herbert is the principal at Herbert Law, where he
helps clients with Estate Planning, Real Estate, and Contract matters.
When not working, you can find Herbert spending time with his
wife, Robyn, and their two dogs, Buford and Roscoe, or working on
their home.
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How a Great Firm Culture Helped Us Make
the Most Out of VLRS
by Paul J. Abraham

Editor's Note: Between July 1, 2020, and December 30, 2021, our cover firm, PJI Law, PLC,
received more than 200 VLRS referrals resulting in 51 represented clients and the reporting of over
$161,000 in legal fees. Virginia Lawyer asked Fairfax attorney Paul J. Abraham, founder of PJI Law,
to write this column about the VLRS and its role in the firm’s continued success.

O

ur firm, PJI Law, hasn’t always consisted of
a team of 20 dynamic, fun, and committed professionals. At its founding 11 years
ago, the firm was just me and my laptop,
in a subleased office that was well-furnished and
elegant, yet resoundingly devoid of clients.
I hustled, of course. I passed out enough business cards to clear a small forest of its trees, showed
up at every networking event I could find, and did
the countless things you’re supposed to do online.
And, as I learned in the years that followed, those
all proved to be strong long-term investments.
But my elegant, well-furnished office needed
clients now. I had heard of the Virginia Lawyer
Referral Service (VLRS), and I made the time to
sign up for it early on. This was the beginning of a
string of excellent decisions that have helped grow
our firm since its inception.
Fast-forward 11 years, and our firm, while
wholly transformed, is still a proud member of
VLRS. Completing a VLRS application is part the
onboarding journey we have designed for every
attorney who joins our team. The more our firm
grows, the more referrals we can accept. And the
more referrals we accept, the more our firm grows.
It’s a beautiful cycle.
VLRS makes things very convenient for its
member attorneys. The attorney signs up for a
small fee, and assuming certain standards are met
(malpractice insurance, disciplinary history), the
attorney is given the opportunity to submit a list of
practice areas in which to receive referrals. VLRS
then includes the attorney on a rotating referral
list for each selected practice area. At that point,
prospective clients pay VLRS a fee of $35 and are
referred for an otherwise complimentary, 30-minute consultation with the attorney.
Sometimes the consultation will result in the
attorney being engaged for further representation.
But, regardless of engagement, the goal is to ensure
that in each interaction the potential client receives
a significant value from the attorney. Aside from
the goodwill earned by the attorney following a
productive consultation, there is great satisfaction
for the attorney in knowing that someone who
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otherwise may have no legal connections and little
recourse was able to receive quality access to legal
guidance.
That is not to say that a firm can grow exclusively based on VLRS referrals. That would likely
be impossible. But VLRS can be an important part
of your firm’s growth, especially if you make the
most out of it. As we have learned in the last few
years, if you build a fantastic firm culture, and if
you translate that into excellent client service, two
things will happen: 1) VLRS clients will come back
to you for more and more legal services, and 2)
VLRS clients will go out of their way to refer other
clients to your firm.
The questions then are: How do you build a
fantastic culture at your firm? And how do you
relay that into excellent client service? It’s not easy,
and the answer is multifaceted, but the following
building blocks are essential:
Have a Clear Vision, Mission, and Core Values
Every single law firm already has a vision, a
mission, and a set of core values. They may not be
written down, they may not be articulated, they
may not even be virtuous, but they exist — even if
solely in the mind of the leader(s) of the firm.
The first step is to uncover each of them. The
vision is what your firm is seeking to accomplish.
At PJI Law, for example, our firm’s vision is to elevate the standard for legal services everywhere we
go. The mission is how you are going to accomplish
the vision. Our firm’s mission is to ensure that
every person calling on us for help walks away with
more peace of mind, a brighter future, and a bigger
smile.
Core values consist of three to five values
already ingrained in every organization, so fleshing
them out is an excellent team exercise. In our case,
every team member contributed a list of what they
believe our existing values were, and upon combining those lists with descriptors provided by our
clients, we were able to clearly uncover and articulate our core values of professionalism, excellence,
and integrity.
Why is this important? Once you have clarity
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on your vision, mission, and core values, everything you do in the firm is filtered through them.
Everything — hiring, promoting, accepting cases,
serving clients, choosing vendors, you name it.
If an action does not serve your vision or mission, or is inconsistent with your core values, it
becomes easy to decide against it.
And once the team has full clarity on the
firm’s vision, mission, and core values, they will
independently take care of the firm’s clients
reliably and in a manner consistent with the firm’s
standards.
Create an Excellent Place to Work
If you have had turnover in your firm, then you
know that clients are generally unhappy to lose a
lawyer, paralegal, or legal assistant they have been
working with. There is indeed a direct correlation
between holding on to great team members and
having clients who are more likely to come back
for more assistance and more likely to refer other
clients to you.
One client referred to our firm by VLRS has a
very intricate issue that sees regular updates every
few weeks. The history of the case has become
institutional knowledge to our team members
working on his matter. For the more than two
years that he has been our client, he has worked
directly with the same attorney, same staff liaison,
and same billing manager. Both he and his case
would have been meaningfully frustrated if people
on our team departed regularly.
As of this writing, our firm has been able to
double in size in the last year to a team of 20 people, with zero resignations in the last two years,
going on three. Holding on to great team members and being able to hire more are interconnected goals. A low turnover rate helps you keep
happier clients whose needs and referrals will, in
turn, cause your firm to grow further.
What are some ways to create an excellent
place to work? Entire books can be (and have
been) written on the subject, but here are some
approaches that have worked for us at PJI Law:

• P
 rotect your team by hiring only
good-hearted, positive, hard-working people
who embrace your core values, so as to ensure a great fit with your team. At the same
time, protect your team by swiftly eliminating any workplace toxicity, shirking, or
underachievement. In short, create a place
where no one dreads seeing or working with
any of their colleagues, but rather one where
your team brags about their work culture to
their family and friends.
• Go out of your way to create an easy, open,
honest, and direct line of communication
for every member of the team to the very
top of the organization. This should take
the form of both one-on-one meetings, and
regular surveys. Then, listen with humility
and respect, and implement where appropriate. Some of our best improvements have
come from ideas and upward feedback from
members of the team.
• Make sure everyone on your team has path
for personal, professional, and financial
growth. Whenever you can, promote from
within. A wonderful problem our firm has
had is that we seemingly cannot keep our
receptionist position filled because we keep
promoting our amazing receptionists to new
positions. At the same time, being able to
explain that to candidates helps us recruit
the best receptionists.
• Trust your team enough to communicate
generously and transparently with them.
Our team knows the firm’s revenue numbers, revenue goals, growth plans, hiring
plans, and initiatives we are taking to continue improving both our team experience
and client experience. Since they know how
many attorneys we are planning to hire this
year, they are on the lookout. Since they
know that we are trying to create an even
more elevated client experience in our estate
planning and probate departments, they act
independently in that direction. The team is

The PJI Law team at their
offices in Fairfax.
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O

ur firm has been able to double in size in the last year to
a team of 20 people, with zero resignations in the last
two years, going on three.

part of the effort, not mere spectators.
• E
 nsure that your firm has intentional and
dedicated management. Regardless of the
size of your firm, whether it’s a team of one
or a sizeable operation, one or more people
must be partially or fully dedicated to the
proper management of the firm. Policies and
procedures must be developed and constantly
refined. Consistent management, policies,
and procedures produce fewer bottlenecks,
fewer oversights, a happier team, better client
service, and more client referrals.

Prioritize Communication and Responsiveness
VLRS clients, like all clients, will not care that you
are the brightest attorney in the world if you never
respond to them. They will not care about your
impressive credentials if you are not keeping them
updated about their case without them repeatedly
prompting you to do so. Clients care about communication and responsiveness — a lot. Thankfully,
there are serval ways you can address this need:
• Set a policy for your firm addressing the
timeframe in which client messages should
be responded to. There is no one-size-fits-all
solution, but once you have decided what that
is for your firm, explain your policy to your
clients so that proper expectations are set.
And once you set those expectations, keep
your promise.
• Your firm should touch base with every single
client on a regular basis (for example, every
week), even if to inform them that there are
no updates in their case.
• Every contact a client has with the firm must
end with the client understanding what the
next step will be, even if the next step is just
another uneventful check-in.
Exceed Client Expectations
Meeting client expectations will keep you in the
running as one of several options the next time the
clients need legal assistance. But exceeding client
expectations is what will turn clients into enthusiastic ambassadors for your firm. It is ok to shock and
awe clients. I will demonstrate with just a couple
of examples.
• Once, rather than giving a client the directions to our office, we accidentally gave her
directions that led her to a low-end seafood
establishment that shall not be named. Her
www.vsb.org

frustration turned into delight when, on top
of our apology, we presented her with a gift
card to a higher-end, trendy seafood eatery,
with a note saying that we hope this next trip
to a seafood restaurant is a lot happier than
the last.
• On another occasion, one of our team members noticed a referral service client sounding
particularly down and discouraged, so she
sent her a flower arrangement. The client
wrote us a heartfelt response, just a portion
of which read: “Your caring kindness is like
a light in the darkness. I can't thank you
enough for being the best part of my day, and
for showing me that there is still Godliness
in the world.” The flowers were sent by our
then-newest team member, entirely on her
own, without a request from any supervisor.
These are the wonders created independently by team members who live out the firm’s
vision, mission and core values on a day-today basis.
Of course, our primary purpose was to leave
these clients better off, consistent with our mission.
But as a bonus, how likely are these clients to consider another firm the next time they need legal assistance? How likely are they to remain quiet when
their friends ask for law firm recommendations?
One of the very first families our firm assisted
over 10 years ago was referred by VLRS. I initially
met and worked with them in my capacity as a
one-man operation. Since then, various members of
the family have come back for needs that required
different expertise, which exposed them to different
members of our team. Whether it was 10 years ago
or more recently, the service was always driven by
a steady vision, delivered consistent with existing
values, and communication was always a priority.
How can a great firm culture help you make the
most out of VLRS?

Paul Abraham is the founder and CEO of PJI Law, which
provides estate planning, probate, and litigation services
to Virginians. He and his wife Lisa are blessed with four
beautiful children, and never a dull moment. He can be
contacted through his office at info@pjilaw.com.

THE VIRGINIA LAWYER REFERRAL SERVICE ISSUE | VOL. 70 | APRIL 2022 | VIRGINIA LAWYER

21

VSB Presidents and the VLRS:
A History of Helping
by Aaron Rose

Virginia Lawyer asked five Bar presidents who are current or former VLRS panelists to
reflect on their VLRS experiences. Here’s what they said.

Jay Myerson, current VSB President 2021–22
I have participated with VLRS for years, to do my part to help address the national crisis of access to legal services, a crisis that endangers the rule of law. By an
overwhelming majority, represented parties fair better than unrepresented ones.
Over 50 percent of low-income households in Virginia experience at least one
legal problem, yet only 17 percent of those households have the assistance of an
attorney. In many parts of the Commonwealth, even middle-class households are
challenged to afford the cost of legal counsel.
VLRS provides Virginians a way to consult with an attorney for just $35.
Sometimes that is all the help needed. The clients leave with a greater appreciation of lawyers, and I benefit from the satisfaction of having helped someone, and
sometimes gaining a client for years to come.

Edward Weiner, VSB President 2015–16
The Virginia State Bar’s Lawyer Referral Service is another example of an excellent win/win/win program of the VSB. A win for the Bar by helping to close the
justice gap and improve access to justice. A win for the public by giving people an
opportunity to have their situations evaluated by an attorney at a low cost. A win
for attorneys by making an easy avenue to provide a needed public service and a
possible fee-generating client.
The heart and soul of this marvelous program’s success are its coordinator,
Toni Dunson, and assistants, Lydia Maddox and Sheree Patterson. They make us
proud to be Virginia lawyers with each citizen inquiry they gracefully assist.
The VLRS is a golden opportunity for Virginia lawyers to do good for our
community while shining the buttons of our VSB.

T
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here is no question that one can do good while doing well
by being a part of the Virginia Lawyer Referral Service...
— Irving Blank
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George Shanks, VSB President 2011–12
The VLRS and I grew up together, so to speak. After three years in a small firm
and four years on Capitol Hill, I cast my fate to the wind and opened a solo
practice on the frontier in Luray, Virginia. The VLRS provided me with a steady
stream of client contacts in areas I felt competent to handle. As my practice and
local reputation grew, I kept my VLRS listing active as I considered my participation more a public service for advice than an income avenue for representation.
For the day-to-day legal problems the residents of Virginia have, the Virginia
Lawyer Referral Service is the nearest way an attorney can get the Bar’s endorsement for quality legal service.

Irving Blank, VSB President 2010–11
I have been a participant in the VLRS for its entire existence. There is no question
that one can do good while doing well by being a part of the Virginia Lawyer
Referral Service, and I would highly recommend that every attorney sign up
to ensure that this program continues to be a success for another 45 years and
longer. Congratulations to the VLRS on its 45th anniversary and its role as a vital
tool for the public to have access to justice.

Hon. Manuel Capsalis, VSB President 2008–09
The Virginia Lawyer Referral Service is an important component of attorneys
recognizing and fulfilling their obligation to serve the public. It offers the ability
of our fellow Virginians who may not otherwise have the means or know how to
do so to obtain legal assistance. As the Preamble to Virginia’s Rules of Professional Conduct states, “As a public citizen, a lawyer should seek improvement of the
law, the administration of justice and the quality of service rendered by the legal
profession. . . A lawyer should be mindful of deficiencies in the administration
of justice and of the fact that the poor, and sometimes persons who are not poor,
cannot afford adequate legal assistance, and should therefore devote professional
time and civic influence in their behalf.” The Virginia Lawyer Referral Service
continues to play a vital role in achieving these civic responsibilities and thereby
sustaining the highest ideals of our legal profession. It was an honor to be a part
of the referral service.
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The Nuts and Bolts of Appealing to the Expanded
Court of Appeals of Virginia
by Graham K. Bryant

Front row, left to right: Judge Wesley G. Russell, Jr., Judge Glen A. Huff, Judge Robert J. Humphreys, Chief Judge Marla Graff Decker, Judge Randolph A.
Beales, Judge Mary Grace O’Brien, Judge Richard Y. AtLee Jr.
Second row, left to right: Judge Dominique A. Callins, Judge Stuart A. Raphael, Judge Frank K. Friedman, Judge Daniel E. Ortiz, Judge Mary B. Malveaux,
Judge Junius P. Fulton III, Judge Doris Henderson Causey, Judge Vernida R. Chaney, Judge Lisa M. Lorish
Not pictured: Judge Clifford L. Athey Jr.
Photo by VDOT Creative Strategy Team.

V

irginia entered a new era of appellate
practice when the legislation expanding
the Court of Appeals of Virginia took effect
on January 1, 2022.1 For decades, the Court
of Appeals could only hear appeals in criminal, domestic relations, workers’ compensation, and state administrative agency cases.
Most civil cases were appealable only to the
Supreme Court of Virginia by petition. Now,
nearly every civil and criminal case may be
appealed to the Court of Appeals by right.
With this generational change in jurisdiction comes significant developments in
appellate procedure. Most civil litigators are
broadly familiar with petitioning for appeal in
the Supreme Court, but few have experience
in the Court of Appeals due to its formerly narrow jurisdiction. There are notable
differences between appealing of right to the
Court of Appeals and petitioning for appeal
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to the Supreme Court. Unsurprisingly, these
differences have caused some growing pains
as litigators adapt to Virginia’s new appellate
landscape.
This article follows a hypothetical civil
case to review the nuts and bolts of appealing
to the Court of Appeals from an adverse circuit court decision. Addressing every nuance
of appellate procedure is beyond the scope
of this article, as is a discussion of appealing
interlocutory orders or injunctions.2 Instead,
the goal is to track an ordinary case to highlight the key stages of an appeal while flagging
common pitfalls to avoid.
Noting the Appeal
It’s April 1, 2022, but this wasn’t an April fools’
joke — you just lost a hard-fought, three-day
trial when the jury returned with an adverse
verdict that Friday afternoon, which the judge
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memorialized in a final order later that evening. The trial court’s exclusion of your star
expert witness in a pretrial motion in limine
hearing hobbled your case at the outset, then
it allowed the other side’s expert to testify outside her expert designation. Worse, the trial
court refused a key jury instruction for your
theory. Your client is hopping mad and “ready
to take this to the U.S. Supreme Court!” You
suggest starting with the Court of Appeals of
Virginia — but what’s your next step?
That final order3 starts a jurisdictional 30day time limit to file a notice of appeal. The
30th day is May 1, but that’s a Sunday. Under
Code § 1210(B)’s time-calculation rules, the
filing deadline moves to Monday, May 2,
2022.
Rule 5A:6 governs the notice of appeal and
includes a template.4 The notice must state
whether any transcript or statement of facts in
lieu of a transcript will be filed and include a
certificate.
Drafting the notice is the easy part. Rule
5A:6(a) also requires a party noting an appeal
of right to file any appeal bond required by
Code § 8.01-676.1 simultaneously with the
notice of appeal. That statute discusses two
types of security for appeal: the appeal bond,
which secures payment of costs and fees in
the appellate court, and a suspending bond,
which suspends execution of the judgment
during the appeal. Rule 5A:6(a) only requires
an appeal bond, but because you lost a civil
case and your client is now subject to an active judgment, you should provide advice on
the pros and cons of also obtaining a suspending bond.
For civil appeals of right to the Court
of Appeals, Code § 8.01-676.1(A) generally
requires a $500 appeal bond or a $500 irrevocable letter of credit. Any security on appeal
must conform to the forms contained in the
Appendix to Part Five A of the Rules of Court.
In addition, Rule 5A:17(b) requires you to
provide written notice to appellee’s counsel
that you filed an appeal bond or irrevocable
letter of credit.
You spent most of April preparing these
materials, and you’re ready to note your
appeal on April 29 — a bit early to help you
sleep better over the weekend. On that day,
you file your notice of appeal and the appeal
bond with the trial court clerk’s office, serving
them and the notice of filing the bond on appellee’s counsel. In addition, you include a $20
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check to the clerk for the Code § 17.1-275(A)
(32) fee for preparing the record for appeal.
But you’re not done yet. Unlike Supreme
Court practice, Rule 5A:6(c) additionally requires you to file a copy of the notice of appeal
with the clerk of the Court of Appeals along
with a $50 filing fee. This is your first filing in
the Court of Appeals, which is subject to new
electronic filing rules implemented during the
pandemic.

Unlike Supreme Court practice, Rule 5A:6(c)
additionally requires you to file a copy of the
notice of appeal with the clerk of the Court of
Appeals along with a $50 filing fee.
E-Filing via VACES
The appellate rules long required multiple
paper copies of briefs and petitions to be
filed with the appellate court. During the
COVID-19 pandemic, however, both of
Virginia’s appellate courts permitted exclusive
e-filing under Code § 32.1-48.013:1 to limit
in-person interaction. This precaution became
standard in 2021 when amendments to the
Rules of Court mandated e-filing through the
Virginia Appellate Courts Electronic System
(VACES).5
Rule 5A:1(c) requires all documents to
be filed in PDF format through VACES with
service to opposing counsel by email. Unlike
the federal PACER/ECF system, filing with
VACES will not automatically serve other
attorneys. Filing counsel is responsible for
ensuring an electronic copy is served on other
counsel, so make sure any service emails are
directed to the correct email addresses and
actually go through, especially if sending
large files. No paper copies are necessary for
electronically filed documents.
Following these rules, you also file the Notice of Appeal PDF via the Court of Appeals
side of VACES, paying the $50 filing fee online
at the same time. You then turn your attention
to ensuring the Court of Appeals will have an
adequate record to consider the case.
Assembling the Record and Filing
Transcripts
Adequate preservation of error is a complex
topic beyond the scope of this article. Fortunately, you were prepared and preserved
your objections by filing an opposition to
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the motion in limine and objecting on the
record during the pretrial hearing. You also
objected on the record at trial to the opposing
expert’s testimony and argued in support of
the jury instruction the trial court ultimately
refused. Transforming these objections into
an appropriate record for appellate review is a
job shared by you and the circuit court clerk’s
office, but is one for which you, as appellant’s
counsel, are ultimately responsible.6

The new appellate rules are not yet widely
available in print form, and online
databases sometimes contain errors.
The notice of appeal causes the circuit
court clerk to begin preparing the record for
transmission to the Court of Appeals. Already
in the circuit court’s file are all the pleadings
and orders, including your opposition to the
motion in limine, as well as the jury instructions. Because you know Rule 5A:7(a)(2)
requires that any instruction be marked
“given” or “refused” and initialed by the
judge to preserve an appellate challenge,
you made sure the judge appropriately
marked your key instruction as refused.
You have sole control over the transcripts.
Rule 5A:8(a) requires all transcripts to be filed
in the circuit court within 60 days of final
judgment — that’s May 31, 2022 in this case.
You already have the pretrial hearing transcript in hand, and you made arrangements
for the court reporter to prepare the threeday trial transcript as soon as possible. It is
your responsibility — not the court reporter’s
— to ensure the transcripts are timely filed
with the circuit court clerk’s office. Once the
transcripts are filed, you prepare the notice of
filing transcripts required by Rule 5A:8(b) and
serve it on opposing counsel within 10 days of
filing the transcripts as well as filing a copy of
the notice with the circuit court clerk.
Record Transmission and Designating
Assignments of Error
Rule 5A:10(d) requires the circuit court clerk
to transmit the record to the Court of Appeals
within three months of the final judgment,
but the appeal will not be dismissed if the
clerk misses this deadline. You stay in close
communication with the clerk’s office during
the period between filing the transcripts and
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the record’s transmission for two important
reasons. First, you request the opportunity
to review the record before transmission to
ensure all necessary materials are included.
Second, you need to know whether the
clerk is preparing an electronic or paper record. This formerly mundane distinction has
critical importance under the new appellate
rules. Rule 5A:25(a) now provides that no
appendix is required when the circuit court
clerk files an electronic record, but one must
be filed if the clerk submits a paper record.
Appendix preparation is a substantial appellate expense, so you should advise your client
early if your case has a paper record. Finally,
do not assume the clerk’s office will file an
electronic record even if it usually does — a
new advisory note to Rule 5A:25 cautions that
“[s]ome circuit courts that regularly file electronic records do not do so in certain cases.”
Fortunately, your case has an electronic
record, which the circuit court clerk transmitted to the Court of Appeals. Pursuant
to Rule 5A:10(e), the clerk of the Court of
Appeals notified you and opposing counsel
by email that it had received the record on
July 1, 2022. This notice email is important
because the Court of Appeals’ receipt of the
record triggers your next set of deadlines. It
also contains a link to download the record as
a courtesy to counsel.
The first deadline triggered by record
receipt is for designating your assignments
of error, which Rule 5A:25(d) requires you
to file within 15 days. You have been preparing your assignments of error in the months
since the final order, so you are ready to file a
statement assigning error to (1) exclusion of
your expert, (2) improper testimony by the
opposing expert, and (3) refusal of your jury
instruction, along with citations to where
those errors were preserved in the record you
downloaded, by the July 18, 2022, deadline
(the 15th day, July 16, was a Saturday).
Briefing
Rule 5A:19(b) sets forth the briefing schedule
for appeals of right. Your opening brief is due
40 days from the record being filed, which is
August 10, 2022, in your case. Forty days may
not sound like long, but in practice, appellants
will have a longer period between the final order and the opening brief deadline in appeals
of right to the Court of Appeals than they had
for petitions for appeal to the Supreme Court.
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You have been working on your opening
brief in the months since the final order,
so you had ample time to draft the brief
in compliance with Rule 5A:20’s content
requirements before the filing deadline. You
file on August 10, 2022, and serve the PDF on
opposing counsel.
Your filing begins your opponent’s 30-day
deadline to file the brief of appellee,7 making
it due on September 9, 2022. Thanks to your
statement designating your assignments of
error, however, the appellee had 23 days to
begin researching their response to your
overall arguments before receiving your brief
on August 10.
The appellee files on the due date, which
triggers your 14-day deadline to file a reply
brief.8 Although a reply brief is optional, you
should plan on filing one. Unlike the
Supreme Court’s rule providing that petition-stage reply briefs are “in lieu of oral
argument,”9 reply briefs in appeals of right
to the Court of Appeals do not waive oral
argument. Recognizing the importance of
having the last word, you timely file your reply
brief on the September 23, 2022, due date.
Summary Disposition and Oral Argument
With the briefs submitted and assigned to a
three-judge panel,10 you turn your attention
to oral argument. Parties in appeals of right
to the Court of Appeals are generally entitled
to full oral argument on the merits. Appeals
subject to the recently reworked summary
disposition procedure are an exception.
Under Code § 17.1-403 and Rule 5A:27,
the Court of Appeals may dispense with oral
argument if the panel unanimously agrees
that argument is unnecessary because the appeal is “wholly without merit” or “the dispositive issue or issues have been authoritatively
decided, and the appellant has not argued that
the case law should be overturned, extended,
modified, or reversed.” This language is more
narrowly drawn than that of the federal counterpart, Federal Rule of Appellate Procedure
34,11 which suggests that the Court of Appeals
is likely to continue providing broad access to
oral argument.
As such, you begin preparing for your oral
argument. Rule 5A:28(b) provides that both
you and appellee’s counsel will have 15 minutes to argue, but as appellant, you will have to
plan for how to split that time between your
opening argument and rebuttal. Because you
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watched several Court of Appeals arguments
as part of your thorough preparation,12 you
know appellants’ attorneys generally reserve
between three and five minutes for rebuttal
at the beginning of argument. You also know
they may inadvertently use that time if their
opening argument goes beyond the non-reserved portion of the 15-minute total argument time.
The Court of Appeals’ Clerk’s Office will
email counsel the date, approximate time, and
location of oral argument at least 15 days in
advance. Unlike the Supreme Court, Code
§ 17.1-402(A) requires Court of Appeals
panels to hear argument at various locations
throughout Virginia rather than just at the
Richmond headquarters.13
Your notice-of-argument email arrives,
so you book your hotel and begin your final
preparations. Just to be safe, you also counsel
your client on the options in case the panel
returns an unfavorable result.
Rehearing and Next Steps
If the Court of Appeals decides the case
against you, Rule 5A:33 gives you 14 days
to petition for rehearing before the panel. A
panel rehearing will not be granted unless one
of the judges who decided the case adversely
finds good cause exists for the rehearing, so
this option is generally unlikely to succeed.
Alternatively, Rule 5A:34 permits you to
petition for rehearing en banc before the full
Court of Appeals within that same 14-day
period. As part of the jurisdiction-expansion
legislation, the General Assembly amended
Code § 17.1-402(D) to slightly liberalize the
availability of en banc review. In addition
to the two circumstances in which en banc
review was previously possible,14 the Court
of Appeals will also rehear a case en banc if
a party petitions for rehearing en banc and
a majority of the judges find rehearing en
banc is appropriate. This is a steep persuasive
burden, especially without a panel dissent, but
it is a new opportunity to present your case to
the full court.
Finally, you can begin an appeal to the Supreme Court by filing a notice of appeal with
the Court of Appeals’ Clerk within 30 days of
the panel’s judgment or a denial of a petition
for rehearing.15
Conclusion
This article is a starting point for navigating
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an appeal to the Court of Appeals, but the
most important thing an attorney can do
to prepare for an appeal is to read the rules.
The new appellate rules are not yet widely
available in print form, and online databases sometimes contain errors. The Virginia
Courts website contains the current, authoritative edition of the Rules of the Supreme
Court of Virginia as well as a helpful red-lined
version comparing the January 1, 2022, appellate rules to the earlier rules.16
By studying the rules, calendaring the
deadlines, and planning ahead, you will be as
confident as our hypothetical attorney when
you approach the lectern and say: “May it
please the Court.” q
Endnotes
1 2021 Acts ch. 489 (Spec. Sess. I), perma.cc/
ZY8K-PAV6.
2 Code §§ 8.01-626 and -675.5 and Rules 5A:12 and
5A:12A establish special procedures for appealing
interlocutory rulings and orders relating to
injunctive relief. For an in-depth discussion of these
interlocutory appeals, see, for instance, Graham K.
Bryant, Appeals of Right in Virginia: Preparing for
the New Appellate Landscape, 33 J. Civ. Litig. 427,
444–46 (2021), https://perma.cc/23BK-Y2AN;
Graham K. Bryant, Recent Developments Make
Interlocutory Appeals More Accessible, 6 On Appeal
(Va. Bar Ass’n), Spring 2021, at 8–9, 17, https://
perma.cc/7DB6-22QK
3 Determining whether an order is truly “final” can be
challenging, but recent amendments to Rule 1:1
have helped simplify the analysis. An order is final if
“it disposes of the entire matter before the court,
including all claim(s) and all cause(s) of action
against all parties, gives all the relief contemplated,
and leaves nothing to be done by the court except
the ministerial execution of the court's judgment,
order, or decree.” Rule 1:1(b).
4 Rule 5A:6 (Form, “Notice of Appeal from Trial
Court”).
5 Information about VACES, including registration
links and the must-read user’s manual, is available at
https://www.vacourts.gov/online/vaces/home.html.
6 S ee Justis v. Young, 202 Va. 631, 632, 119 S.E.2d 255,
257 (1961) (“[T]he burden is on the appellant to
present to us a sufficient record from which we can
determine whether the lower court has erred in the
respect complained of.”).
7 Rule 5A:21 sets forth the content requirements for
the brief of appellee.
8 Rule 5A:22 governs the requirements for reply
briefs.
9 Rule 5:19(a) (“When a brief in opposition to the
petition for appeal has been filed, the appellant may,
within 7 days thereafter, in lieu of oral argument, file
with the clerk of this Court . . . a reply brief.”)
(emphasis added).
10 Unlike the Supreme Court, which sits en banc
except for hearing writ arguments, the Court of
Appeals generally hears cases in three-judge panels.
See Code § 17.1-402. Membership of the panels is
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randomly rotated — there are no “regional panels”
— and each panel acts independently of any other
panel. Id. All Court of Appeals panels are subject to
the rule of interpanel accord, under which the
published decision of any three-judge panel,
including the rationale for that decision, “‘becomes
a predicate for application of the doctrine of stare
decisis’ and cannot be overruled except by the Court
of Appeals sitting en banc or by the Virginia
Supreme Court.” Clinchfield Coal Co. v. Reed, 40 Va.
App. 69, 73, 577 S.E.2d 538, 540 (2003) (quoting
Johnson v. Commonwealth, 252 Va. 425, 430, 478
S.E.2d 539, 541 (1996)).
Under that rule, “[o]ral argument must be allowed
in every case unless” the federal appellate panel
unanimously agrees that the appeal is frivolous, the
dispositive issues have been authoritatively decided,
or that the briefing and record adequately present
the facts and arguments and oral argument will not
significantly aid the decisional process. Fed. R. App.
Proc. 34(a)(2).
Recordings of Court of Appeals oral arguments,
including helpful videos of remote arguments via
Microsoft Teams during the pandemic, are available
at https://www.vacourts.gov/courts/cav/oral_
arguments/home.html.
After holding argument by Microsoft Teams
videoconference throughout the pandemic, the
Court of Appeals recently announced that
individual panels would make “[e]very effort” to
conduct oral argument in person “to the extent
practicable.” In re: Seventh Order Concerning Court
Operations under the Public Health Emergency
Created by the Outbreak of Coronavirus Disease 2019
(COVID-19), Ct. App. Va. (Feb. 1, 2022), https://
perma.cc/ZYD7-G7EH. Nevertheless, given their
efficiency and convenience, the Court of Appeals
will likely continue to employ videoconference oral
arguments in certain situations.
These circumstances are listed at Code § 17.1402(D)(i) and (ii).
Rule 5:14(a).
The current rules are available at https://perma.cc/
CB36-TTAL, and the red-lined version of the
appellate rules is available at https://perma.cc/
YSK3-HFNQ.
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The Drug Court in Virginia Beach:
A Status Report

Photo assets: unsplash.com; Editing: Kaylin Bowen

by the Hon. James C. Lewis with contribution from the Hon. Steven C. Frucci

S

ince the 1980s, an overwhelming emphasis
by law enforcement on strategies to combat
illegal drug possession and sales has resulted in
dramatic increases in the nation's drug related
arrests and incarceration rates. Drug offenses
have been among the largest categories of arrests for the past 20 years. Prison sentences for
drug offenses have contributed significantly to
the burgeoning of the incarcerated population
in the United States.
By the late 1980s, drug addicted offenders,
in unprecedented numbers, were clogging the
criminal justice system at every stage — from
arrest to prisoner reentry. Rigorous prosecutions
and sentencing policies have been very expensive and largely ineffective in reversing the cycle
of drug use and crime; especially costly and
ill-advised is the use of prison to solve America's
chronic drug problem.
One of the more popular tools used to confront this problem has been the proliferation of
the drug treatment court. This article will discuss
the inception of such a court in Virginia Beach,
how it developed, how it works, and how it has
performed.
The first drug court is reported to have been
established in 1989 in Dade County, Florida,
in response to an epidemic of drug addiction
and drug related crime. These specialized court
dockets are part of an innovative judicial model
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in which offenders are held accountable for their
actions while gaining the tools they need to
break the patterns of drug abuse so damaging to
their lives as well as the lives of others.
Simply put, the goals of most drug courts are:
1) To enhance public safety;
2) To reduce the amount of time from the
violation of probation to entry into treatment;
3) To reduce recidivism among drug court
participants; and
4) To reduce the use of drugs and alcohol by
drug court participants.
Additional benefits that flow from the drug
court model include improved public health and
increased employment. To date, the results have
been seemingly quite positive.
In 2004, the Virginia General Assembly
enacted the Drug Treatment Court Act set
forth in § 18.2-254.1 of the Code of Virginia,
in recognition of the growing number of drug
treatment courts in Virginia. Pursuant to that
Code section, the Supreme Court of Virginia is
the administrative body with specific responsibility for implementation of the Drug Treatment
Court Act.
Adult drug treatment court dockets are
an alternative to incarceration for nonviolent
offenders who have also been identified as being
alcohol/drug dependent. Instead of incarcerat-
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ing these offenders, the drug treatment court
docket offers a voluntary, therapeutic program designed to break the cycle of addiction
and criminal behavior. The drug court docket
provides an avenue for judicial supervision,
treatment, mandatory periodic drug testing,
community supervision, and a use of appropriate sanctions and other rehabilitation
services. This program reflects a high degree
of collaboration between judicial, criminal
justice, and treatment systems.
Once the drug court infrastructure has
been designed and put in place, the participants in that program are then selected. Most
of them are voluntary referrals and, in the
Virginia Beach program, are comprised solely
of probation violators who wish to pursue an
alternative disposition of their case other than
further incarceration.

The treatment paradigm for the Virginia Beach
Drug Treatment Court consists of four phases
designed to result in the emergence of a drug free
individual who is prepared to embark on a lawabiding and fulfilling journey.
The identity of the appropriate population
for entry into drug court routinely requires
that the screening process identify highrisk and high-need participants. These are
individuals who typically suffer from a severe
substance use or mental health disorder and
often have other pressing social service needs,
such as chronic homelessness or lack of basic
job skills. In addition, they have serious risk
factors for failure in treatment or traditional
community supervision programs, such as
extensive criminal histories, delinquent peer
affiliations, or anti-social tendencies.
The drug court program in Virginia Beach
was the brainchild of Circuit Court Judge
Steven C. Frucci. Judge Frucci assumed the
Circuit Court bench in 2013, having spent the
previous four years as a judge on the Virginia
Beach General District Court. As part of his
initial orientation to the Circuit Court bench,
Judge Frucci was mentored by the Hon. Junius
P. Fulton III, a Norfolk Circuit Court judge.
Judge Fulton had previously founded an adult
drug court in Norfolk in the late 1990s and
shared its goals, operations, and success rate
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with Judge Frucci during his initial time on
the Virginia Beach Circuit Court bench.
Through the hard work of Judge Frucci, an
adult drug treatment court was approved by
the Supreme Court of Virginia, and, in April
2016, it began operating as such.
At the time the Virginia Beach Adult Drug
Court began operations it was the 47th such
court to begin providing services to adult
drug offenders. There are now 72 such diversion drug programs in operation in Virginia.
THE DRUG COURT TEAM
In order to successfully comprise and function as a drug court, it is necessary to assemble numerous, key players to perform
the various tasks necessary. They include the
following:
A. Drug Court Judge
The drug court judge serves as a team
leader and presides over all court
proceedings involving drug court
participants. The drug court judge
participates in weekly case staffings and
evaluations and imposes sanctions and
incentives, including expulsion, to all
drug court participants.
B. Drug Court Administrator
This individual oversees the day-to-day
operations of the drug court, participates in weekly case staffings, and
attends all drug court hearings. This
individual also monitors and maintains
program statistics and data as well as
developing and monitoring a budget,
where appropriate.
C. Drug Court Circuit Court Clerk
This individual maintains drug court
files to include, without limitation,
opening drug court files, pulling files
for court, and scanning appropriate
documents into the files. This individual also assists attorneys in having
cases docketed, oversees graduation
ceremonies, and ensures that all orders
and other papers are properly handled
during drug court proceedings.
D. Adult Probation and Parole
These individuals identify and conduct
initial screening of potential participants in the drug treatment court, assist in providing the court with weekly
status updates regarding the treatment
progress of the participants, supervise
all participants and provide status re-
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ports to the court, conduct all random
drug screens, and communicate with
the day treatment staff concerning
progress, attendance, and the results of
drug testing.
E. Police and Sheriff Personnel
These individuals, working together,
participate in the drug treatment court
process, assist community service with
sanctions via various workforce programs, and provide courtroom security
during all drug court dockets.
F. Substance Abuse Treatment Team
This group participates in weekly
meetings, hearings, and assessments.
This team likewise provides clinical
services for each participant and assists
in developing a treatment plan together
with arranging psychiatric evaluations
to be completed, as needed.
G. Commonwealth's Attorney, City
Attorney and Public Defender
These individuals assist in evaluating
the eligibility of drug court participants
and ensuring the orderly administration of the program as the program
participants progress through the plan.
H. Offender Aid and Resroation Reentry
Case Manager
These individuals participate in weekly
drug court hearings, drug court team
meetings, and assist with development
of individualized service plans.
As can be readily seen, the drug treatment court team is extensive and diverse. It
brings together a tremendous cross-section
of talent, perspective, and energy with the
goal of confronting the challenging substance
abuse issues currently confronting the judicial
system.
PARTICIPANT ENTRY REQUIREMENTS
The stated requirements for eligibility to participate in the Virginia Beach Drug Treatment
Court Program are fairly straight forward and
may be summarized as follows:
1) The participant must be 18 years of
age or older, be a resident of the City
of Virginia Beach, be on supervised
probation for a felony offense, have a
pending technical violation of probation, and admit and otherwise stipulate
that he or she is in violation of the
conditions of said probation; and
2) The proposed participant must have
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a suspended sentence of at least 12
months of incarceration, may not have
a conviction for a violent offense within
the preceding 10 years, and may not
have other pending felony or Class 1 or
2 misdemeanors.
Finally, our eligibility requirements
provide that the participant must make a full
disclosure of his or her history of substance
abuse and sign a release of information for
all health care providers so that the treatment
team is aware of all prescribed medications
and other medical conditions which may
interfere with drug testing.
HOW IT WORKS
The treatment paradigm for the Virginia
Beach Drug Treatment Court consists of four
phases designed to result in the emergence of
a drug-free individual who is prepared to embark on a law-abiding and fulfilling journey.
The phases can be best described as follows:
• Phase I – Phase I requires approximately three months to complete. It
includes weekly, random urine screens,
regular meetings with probation, home,
and field contacts and peer mentors or
sponsors. In addition, the drug court
participant must attend daily intensive
therapeutic group sessions as well as
make one court appearance weekly.
He or she must also live in provided or
approved housing.
• Phase II – Phase II of the drug treatment court program likewise requires
approximately 12 weeks to complete.
The Phase II participant must appear
in court at least every other week,
meet with a probation officer one time
per month, attend all treatment as
prescribed by the relevant treatment
providers, and maintain 90 days of
consecutive abstinence.
• Phase III – Once Phase II is complete,
the 12-week Phase III process begins
and focuses on relapse prevention and
personal planning. The participant
must appear before the drug court
judge once every three weeks, continue to provide periodic urine screens,
attend treatment and community support meetings as required, and maintain weekly contact. In addition, he or
she must maintain stable housing and
sustain an additional 90 consecutive
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days of abstinence. During Phase III, a
focus is placed upon relapse prevention
planning, coping and self-responsibility, and family and societal reintegration.
• Phase IV – Phase IV is the culmination of all the time, work and effort that
has gone into successfully completing
Phases I through III. And likewise
takes approximately 12 weeks to
complete. During this phase the participant must appear before the drug
court judge approximately one time
per month and submit to two monthly
urine screens, randomly administered.
The Phase IV focus is on interdependent living, relapse prevention and
relationship building.

By collaborating the efforts of Virginia Beach’s
criminal justice system with all the community
resources available, these results show that
participants who suffer from substance abuse
addiction are being given proper attention and
that the attention is paying off.
The culmination of all this effort is a graduation ceremony which occurs after completion of all treatment phases of the program
and probation requirements as well as all
community service and other program assignments. In order to graduate, the participant
must have enjoyed nine consecutive months
of clean and sober living including clean urine
tests and clean breathalyzer exams.
He or she must also be employed, in
school, or providing community service and
have at least two approved community support individuals, only one of which can be a
family member.
Finally, the graduation candidate must
prepare an aftercare plan with his or her case
management team which must be approved
by the drug court team and finally the presiding drug court judge.
OUR LOCAL EXPERIENCE
Since the Virginia Beach program began
operations in 2016, a total of 35 participants
have been enrolled into the program. Of the
35 total enrollees, 14 of our participants have
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been terminated for failure to comply with
the requirements of participating in our drug
court.
In addition, of the 35 participants which
we have welcomed into the program, nine
are still enrolled in the program and working
their way through the four stages.
Finally, nine of our 35 enrollees have actually graduated from the program and assumed
life in our community without the restrictions
of probation or other judicial supervision.
Of the nine graduates that our program has
produced, none of them have incurred any
drug related charges or convictions since
completing the program. This speaks volumes
for the effectiveness of the benefits that our
drug court program has to offer those individuals who are eligible and motivated to take
advantage of it.
These results demonstrate the effectiveness of the Virginia Beach Drug Treatment
Court program. By collaborating the efforts
of Virginia Beach’s criminal justice system
with all the community resources available,
these results show that participants who suffer
from substance abuse addiction are being
given proper attention and that the attention
is paying off. Monitoring and addressing the
drug dependency problem in the City not
only benefits the participants in the program,
but the jails are undoubtedly profiting as well.
Rather than suffering drawn out delays for
substance abuse evaluations, and often going
unnoticed, participants now move along in
the process much faster and more effectively.
By integrating drug abuse offenders into the
community, these results conclude that those
who are graduating from our Drug Treatment
Court are succeeding in making long-lasting
changes to their place in society.
EPILOGUE
Since its inception in 2016, the Virginia Beach
Drug Court has operated in a revenue neutral
status. This means that all of the hard work
and resources brought to bear in the course of
creating, implementing, and conducting the
business of the Virginia Beach Drug Court
was done without any extra funding from
the city, state, or federal government. This required an extraordinary amount of creativity,
energy, and resolve. Nevertheless, as demonstrated in this article, the efforts have paid off
handsomely.
In recent months, through the exceptional
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efforts of the Virginia Beach Drug Court team
members, and especially the Commonwealth’s
Attorney’s office and Maureen Barnard, the
Drug Court Coordinator/Administrator,
the Virginia Beach Drug Court was recently
awarded a $500,000 grant through the federal
government to be paid out over the next four
years.
This extraordinary occurrence will allow

The Hon. James C. Lewis has served as a judge of the
Virginia Beach Circuit Court since January 1, 2015.
Prior to assuming the bench, Judge Lewis practiced
with Shapiro, Lewis & Appleton where he specialized
in plaintiff’s personal injury and medical malpractice
trials. In addition, he spent 22 years serving as a
substitute judge in the General District Courts across
Virginia.

the Virginia Beach Drug Court to double the
maximum number of its participants from 15
to 30. This grant will also accommodate the
employment of a full-time clinician whose
efforts will be solely dedicated to the promotion and successful performance of our Drug
Court team.
This future has never looked better. q

The Hon. Steven C. Frucci serves as a Circuit Court
Judge for the City of Virginia Beach. Prior to assuming
the bench, Judge Frucci practiced for 18 years in both
civil and criminal litigation. In 2012, he was elected to
the Board of Governors to the Virginia State Bar Section
on Criminal Law and appointed by the Supreme Court
of Virginia to the Advisory Committee for the Judicial
Mentoring Program as well as a Judicial Mentor. He
currently serves as a member of the Virginia Criminal
Sentencing Commission and the Virginia Criminal Justice
Conference.
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Thursday, April 12, 2022
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Live Webcast/Telephone Seminar
9:00 am – 4:45 pm

38

A

th
N

N UA L

MCLE Credit:
6.0 (Ethics: 1.0)

Live-Interactive Credit: 6.0
GAL for Children
CE Credit: 3.5

o
o
o
o
o
o

Case Law Update on Virginia Family Law
Legislative Update: 2022 General Assembly Session
Essential Elements of Private Sector Retirement Plans (and Why You
Should Read Plan Descriptions Early and Often)
Understanding Full Disclosure and Transparency in Collaborative
Divorce Cases
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The Gender Gap Among Advocates in
Virginia’s Appellate Courts
by Michelle Kallen and Kimberly Veklerov

The Virginia Magazine of History and Biography 101, no. 2 (1993)

T

here was nothing particularly special
about the 1925 prosecution of a man
named W. Mazer.1 At trial, Virginia authorities won a conviction against Mr. Mazer for
keeping a quart and a half of liquor in his
home.2 Alcohol possession during the Prohibition era was a crime for which Mazer was
sentenced to six months in jail and ordered
to pay a $500 fine.3 On appeal, however, the
quotidian case of Mazer v. Commonwealth
presented a novel sight at Virginia’s highest
court: a woman lawyer.4 Rebecca Lovenstein,
representing Mazer, argued that the trial
judge had improperly inserted himself into a
direct examination in an attempt to impeach
a witness’s credibility.
The Court sided with Lovenstein, and her
client’s conviction was overturned.5 The
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Richmond Times-Dispatch reported that after
her argument, “Mrs. Lovenstein was complimented for her able presentation of the
facts in the case and members of the Court
shook her hand.”6 The newspaper noted
approvingly that Lovenstein — who practiced
with her lawyer husband — was a mother of
three sons, “direct[ed] the household affairs,”
and even “[found] time for social and club
affairs.”7
In the century since Lovenstein’s barrier-breaking argument, Virginia women have
reached many more milestones in the legal
profession. In 1980, Johanna Fitzpatrick and
Barbara Keenan were the first women elected
to state judgeships.8 In 1986, Mary Sue Terry
was inaugurated as the first woman attorney
general, and the first woman to be elected to
www.vsb.org
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any statewide office in Virginia.9 In 1989,
Elizabeth Lacy became the first woman
to serve on the Virginia Supreme Court.10
Cynthia Kinser, in 2010, was the first woman
to serve as chief justice of the Court.11 Other
women who have served on the Court are
Justices Keenan, Elizabeth McClanahan, Jane
Roush, Cleo Powell, and Teresa Chafin.12 Justice Powell is the first and only black woman
on the high bench.
Today, the appearance of a woman in
court does not inspire newspaper headlines
or ruminations on their domestic duties. Still,
despite the laundry list of “firsts,” appellate law
remains a male-dominated practice in Virginia and across the country. The gender imbalance in appellate law has persisted despite the
overall gains women have made in the legal
profession. In 1960, women accounted for
fewer than 1 in 25 lawyers.13 As of 2018, more
than one in three lawyers were women.14 And
in each year since 2016, slightly more women
than men have enrolled in and graduated
from U.S. law schools.15 Though there are
still more male lawyers than female overall,
among younger attorneys — ages 25 to 34 —
women and men comprise roughly the same
numbers of lawyers.16
Inspired by similar research of the
United States Supreme Court and Minnesota
Supreme Court,17 we sought to quantify the
gender gap among Supreme Court of Virginia
advocates. We listened to a year’s worth of
arguments to determine who represents
clients at the state high court. We found
that the lawyers were overwhelmingly male,
reflecting the trend in appellate law that
has been documented by researchers and
observed daily by practitioners. We did not
attempt to track other characteristics such as
race or sexual orientation, although we know
anecdotally and from observation that other
dimensions of diversity are extremely homogeneous too.
Women argued just a quarter of all cases:
47 out of 180. The disparity, however, is starker when the numbers are broken down by
employer type. Half the women who argued
were employed by public entities—most often
the Commonwealth, but also local government—or served as public defenders. On the
flip side, of the 133 arguments by men, just
16 were by public servants, or 12 percent. Put
another way, tallying all the arguments by
government-employed advocates, 60 percent
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were by women. Tallying all the arguments by
advocates in private practice, a mere 17 percent of them were by women.18 Government
jobs, therefore, helped to increase female
representation, while the private sector drove
the gender gap.

Disparities will persist unless and until
institutions and systems change. But individual
attorneys — particularly law firm partners —
wield influence and can make a difference.
The data prompts just as many questions
as it answers. Do women tend to gravitate toward public service over private practice? Or
do government employers give women more
high-stakes and career-making opportunities?
Do paying clients demand the most experienced appellate attorneys they can afford, who
tend to be men, thus exacerbating and entrenching the disparity? Perhaps government
employers have more appellate cases to go
around, relatively speaking, allowing a greater
distribution among attorneys regardless of
gender? Of course, these possibilities are not
mutually exclusive and may each account for
some degree of the gender imbalance.
For the Virginia Appellate Bar, open hostility and sexism are not driving the disparity.
To the contrary, the Justices of the Supreme
Court of Virginia are kind and courteous to
advocates regardless of their gender — not
unlike their predecessors who shook Lovenstein’s hand after her historic argument.
Yet collegiality does not solve the problem.
Women who want to practice appellate law
today have few exemplars who look like them
to provide guidance or a roadmap.
What can be done about the gender gap in
appellate law? Private law firms should assess
whether they are pulling on the right levers to
address the issue. Disparities will persist unless and until institutions and systems change.
But individual attorneys — particularly law
firm partners — wield influence and can
make a difference. First, male attorneys who
regularly appear before the Supreme Court
of Virginia and who work in teams should
consider providing argument time to female
colleagues. In many of the cases over the last
year, women were listed as counsel in court
records but were not the attorneys actually
arguing the cases. Second, private law firms
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must step up in a big way. Give women with
less appellate experience more opportunities
to argue pro bono cases, where the economics
and demands of paying clients are absent.
Third, offer genuine training and mentorship
programs, formally and informally, in law
school and beyond, to welcome more women
into appellate law practices. Fourth, the Court
itself can help make the shift by appointing
more women in cases where it
assigns counsel.
Finally, we hope that the role of state
government as a driver of female representation will not wane. The Office of the Attorney
General under Mark Herring sent more women to the Supreme Court of Virginia than any
other agency or law firm in the years’ worth of
data we examined. An OAG that continues to
amplify the talents of female lawyers will help
advance the careers of all women in the field
and will help assure that more diverse talent
appears before the Court. q
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Face-recognition Technology:
Authorizing an Important Tool

Photo assets: unsplash.com; Editing: Kaylin Bowen

by Henry H. Perritt Jr.

V

irginia law enforcement officers need all
the tools of modern criminal investigation.
The Virginia General Assembly has restored
one of these tools: face-recognition technology.1
Face recognition technology often is the only
way to get leads for crime-scene investigations
in which no reliable eyewitness identification of
the perpetrator is available, but security cameras have captured the perpetrator’s image.2
Face-matching software can run the captured
image against a database of faces — the larger
the better — to see if there are any matches.
Only in science fiction does the software
produce an exact match that results in the arrest
of the person whose database image matches the
crime-scene image. Real-world software is not
capable of doing this. In practice, the software
produces anywhere from a half dozen to a dozen
possible matches, ranked in order of probability. Law-enforcement investigators then use
traditional investigative techniques to narrow
the field down to plausible suspects. (Who was
out of the country? Who was incarcerated when
the crime was committed?) If the additional
evidence gathered constitutes probable cause for
an arrest — and the computerized match alone
is never probable cause for an arrest — the use
of the face-matching technology falls out of the
case and trial evidence is of a conventional form,
not involving computerized matching.

www.vsb.org

In 2021, the Miami Police Department
conducted 419 facial recognition searches, using
Clearview AI and F.A.C.E.S. Ninety-five of those
searches were conducted to assist the FBI in
identifying the January 6, 2021, Capitol rioters,
so the usage rate for 2021 was higher than normal. Of the remaining 324 searches conducted,
the most frequent users of face-recognition platforms were homicide detectives, who requested
66 searches. Assistant Chief Armando Aguilar,
head of the Criminal Investigations Division,
emphasizes that a computerized match is not
probable cause for an arrest; it is simply another investigative lead — like an anonymous tip
responding to media outreach, a supplement to
conventional investigative techniques. All uses of
face recognition technology in Miami are logged,
and made part of the case file, which is potentially available in criminal discovery. Aguilar says
use of the technology reduces racial profiling
because of the huge number and diversity of the
search database in Clearview AI.
Mark Garnsey, Chief of Police in Wayland,
Michigan, says that federal, state, and municipal law enforcement agencies from all over the
country call on his department for face-match
searches. The technology has enabled the
department to identify suspects in major fraud
investigations and interstate ATM thefts, crimes
which would have gone unsolved without use of
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the technology.
Mark Riemersma, Detective and Homeland Security Task Force Officer for the Department, explains that he starts with possible
matches from the software, then gets corroboration from at least one other human investigator, before using conventional techniques
to narrow the field. “Does this identification
make sense? Does he live in the area, have a
history of this type of crime? Do scars, moles,
tattoos, rule him out? If he lives out of the
area, is there any reason to believe he was in
the area at the time of the crime?”

Witnesses have bias. Observers of showups and
lineups have bias. Computer programs do not.
Kevin Metcalf, a Washington County, Arkansas, prosecutor, and founder of
the National Child Protection Task Force,
uses Clearview AI for child exploitation
investigations to identify children whose
images are being trafficked, so the victims can
be rescued. Clearview has children’s faces not
available in other databases.3 “We use it as a
kind of triage to focus on the human element
that underlies any good investigation, whether it be for murder, robbery, rape, or child
exploitation.”
A variety of federal agencies use face-recognition technology for law-enforcement, security, and homeland security purposes. They
plan to intensify their uses of the technology.4
The National Institute of Standards and
Technology (NIST), in the U.S. Department
of Commerce, evaluates face-recognition algorithms and products on a continuing basis.
Its reports provide detailed technology data
for each of several hundred face-recognition
products,5 and it concludes, “Automated face
recognition accuracy has improved massively
in the two decades since initial commercialization of the various technologies.”6
The threats to legitimate privacy interests
from investigatory uses of the technology are
mostly imaginary. Perpetrators do not wish
to be caught, of course, but that preference
should receive little weight in lawmaking.
Most possible matches are ruled out without
the subject ever being made aware of the
possible match. Appearing on a list of possible
face matches is not probable cause for an
arrest; thus, the software does not result in
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any interference with that person’s liberty.
Lineups, showups, and photo-arrays long
have been staples of criminal investigation,
and face recognition technology does nothing
but automate the photo-array process, and
does so in a way that eliminates deliberate or
accidental racial or ethnic bias.
None of the uses described above involves
mass surveillance. None of these agencies is
taking random photographs of citizens going
about their business, attending concerts, or
sporting events. The technology is not currently fast enough to do crowd surveillance
usefully, and the law need not permit that far
more intrusive use, without careful controls
such as a requirement for probable cause or
reasonable suspicion to conduct the surveillance.
The new Virginia legislation allows crimescene investigation and suspect-identification
use, among others,7 beginning as early as January 1, 2023, when a State Police-developed
Model Facial Recognition Technology Policy
is due under the statute.8 It requires agencies
to maintain records similar to those maintained by the Miami Police Department, subject to discovery. It contemplates limiting use
of the technology to specially trained officers.9
It makes it clear that a computerized face
match is not probable cause for an arrest.10 It
requires annual reports to ensure compliance
with restrictions. Real time surveillance uses
are not permitted.11
Much of the concern about face-recognition software is fueled by terminology such
as artificial intelligence and machine learning.
To the unsophisticated, these terms make it
seem like various kinds of robots are going
to take over the world and displace human
decisionmakers. In fact, they are misnomers,
more useful to headline writers than computer scientists. Computerized face matching is
possible, not because of some revolutionary
intellectual discovery, but because computers
and communications channels have gotten
much faster, and data storage has become almost free. These foundational but incremental
advances have made it possible to extend the
uses of statistical techniques that social scientists have been using for a hundred years and
image-representation techniques that were
introduced with the first facsimile machines
and television sets.
Face-recognition software works by evaluating the similarity of bitmaps of different
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objects.12 With help from a human trainer —
“this is a human face; this is a rock; this is an
automobile” — the software learns to recognize
bit patterns that are likely to be found in human
faces and not in other kinds of objects. A similar
process then is used to discover the bit patterns
that distinguish one face from another. Algorithms to apply those bit patterns are refined
with reference to huge databases of faces — the
training databases. Once a program has been
trained in this fashion (that’s the machine-learning part), it then knows which features of a candidate face to select. Algorithms thus developed
and tested then can be used to compare a probe
image, such as one from a crime-scene camera
with the images in an enrolled database, such
as a collection of mugshots, passports photos,
or drivers’ license photos. Some products, like
Clearview AI expand the scope of enrolled
databases significantly by adding images found
on social media and elsewhere on the Web.
With sufficiently large databases, a well-trained
matching program can do better than human experts in picking faces that match. To be sure, the
training may be incomplete, lead to inaccuracies,
and thus be unsuitable for a particular application. But inadequate training is not an argument
against the use of the technology itself. Instead, it
is an argument in support of improved and more
relevant teaching databases.
A database trained to recognize members
of the Chinese Communist Party is not going
to do very well if presented with the face of a
Mexican citizen. A database trained on the faces
of elementary school children to control access
to school facilities is not going to do very well if
presented with the face of a retired grandfather.
The process for selecting products should
require, at least, transparency and maybe require
some degree of congruence between the training process and the use to which a particular
product is put: If it is going to be used to look
for middle-aged females, it should be trained on
middle-aged females.
Any regulatory requirements or scrutiny of
use must be mindful of the — sometimes counterintuitive — realities of face-recognition use. If
the suspect is demographically underrepresented
in the training database, a program trained using
that database will be less accurate in suggesting
likely matches. For example, if the training database includes mostly young white males from a
college campus, and the suspect’s face is that of
an older black female, the program is unlikely to
do a good job of finding matches.
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Conversely, if the training database comprises mostly individuals of the same demographic
characteristics as the suspect, the resulting algorithm will do a better job of recognition. In other
words, there is a direct correlation between the
demographic specificity of the program’s training
database and that program’s ability to identify
accurately an individual of a given demographic
type.
Then, success depends on applying a good
algorithm to the right kind of enrolled database.
If the suspect is an older Hispanic woman, the
database will find a match only if that specific
Hispanic woman’s face is in the enrolled database. Enrolled databases comprising mugshots
are more useful in identifying repeat offenders;
they will not find first-time offenders.
The technology must be used by trained
people, who understand that it is just a source of
leads, not probable cause. Trained technicians,
who know how to run it, must be available and
investigators must know its limitations. State
level certification is helpful, as is provided in the
new statute.13
Concerns about the technology’s being biased
are misplaced. Witnesses have bias. Observers of
showups and lineups have bias. Computer programs do not. If the training databases used to
develop a product’s algorithms are representative
of the population from which probe images are
taken, false-positive identifications are less likely,
and proper investigative techniques can eliminate those from further consideration.
Shortcomings in the use of face-recognition technology in a particular case can best be
explored by defense counsel’s having access to
records of the use of the technology in that case
as part of criminal discovery procedure, as is
provided in the new statute. Possible matches
Recognition continued on page 57

Henry H. Perritt Jr. is a retired Professor of Law and former
Dean, Chicago-Kent College of Law, now living in Albemarle
County. He is a member of the bars of Virginia, Pennsylvania,
District of Columbia, Maryland, Illinois, and the Supreme Court
of the United States. He has authored more than 100 articles and
25 books on judicial procedure, dispute resolution, technology
and law, and labor law. He is a commercial helicopter and private
instrument airplane pilot and extra class radio amateur (K9KDF).
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I Wanted to
“ IbeKnew
a Good Lawyer
”
by Deirdre Norman

I

n December 2021, the justices of
the Supreme Court of Virginia
elected S. Bernard Goodwyn to the
role of Chief Justice of the Court
after Donald W. Lemons announced

he was stepping down from the role
on December 31, 2021. Appointed
to the Supreme Court of Virginia
by Governor Timothy M. Kaine in
2007, Chief Justice Goodwyn was
unanimously elected by the General
Assembly to the Supreme Court of
Virginia in 2008 and reelected in
2020. The Supreme Court of Virginia
is one of the oldest continuous
judicial bodies in the United
States. The Constitution of Virginia
places upon the Chief Justice of
the Supreme Court of Virginia the
responsibility of supervising the
administration of the entire court
system of the Commonwealth,
encompassing 31 judicial circuits
and 32 judicial districts, as well as
the Virginia Court of Appeals.
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If you had driven past the Goodwyn home in
Boykins, Virginia, (pop. 750) in the early 1970s,
you would have seen a sixth-grade boy throwing
a football over the top of his house and then
racing around the back to catch it, over and over
and over again. He was fast, he could make those
tight corners, and he was going to spend the next
two years preparing to play a game that his skin
color precluded him from playing on the town’s
little league team.
In the summer before he was to enter junior
high school, S. Bernard Goodwyn, the new
Chief Justice of the Supreme Court of Virginia,
had learned all the junior high’s football plays,
worked out tirelessly on his own for two years,
and attended every summer recreation football
session or class he could. In the process, he
caught the eye of the football coach for the newly
integrated Southampton Junior High, who, after
observing Goodwyn not only at every summer
football activity but also at the junior high playing the tenor saxophone with the summer band,
exclaimed: “I see you everywhere!” He pulled
Goodwyn aside and told him he wanted him to
try out as a quarterback when football practices started. A couple of weeks later, Goodwyn
attended his first organized football practice.
By his senior year of high school, the little
boy who fell in love with a game he was not
allowed to play had grown up to quarterback
Southampton High School to two state championship games. He was being heavily recruited
by a number of colleges not only for his athletic
skills, but for other accomplishments that included being valedictorian of his class, president
of the student body, captain of the football and
track teams, winner of awards in biology, chemistry, and trigonometry at state science and math
conferences, a commendation as a national merit
scholar, and last, but not least, playing first chair
tenor saxophone for the Tri-County Concert
Band.
Goodwyn attributes his ability to do what
he did to his parents, Dolly and Sam Goodwyn,
both natives of Southampton County, who
through no small sacrifice made sure he had the
chance to pursue his interests and develop his
skills. Goodwyn points out that neither of his
parents had the opportunity to graduate from
high school; no high school for Black children
existed in Southampton County until the late
1930s, yet they were determined that their children would have the advantages that hard work
and a good education would provide them.
www.vsb.org

When he was 11 years old, Sam Goodwyn
went to work full-time on a farm, living in a
bunkhouse with no parents. Dolly Goodwyn
went to work as a domestic in New York after
money problems prevented her from finishing high school in North Carolina. After they
married in 1944, Sam Goodwyn would serve in
World War II before returning home to become
a carpenter, using his G.I. Bill benefits to receive
training. Sam and Dolly Goodwyn returned
to Southampton County, and Dolly eventually
became an insurance salesperson. The Goodwyns raised five children and a foster child in a
home that valued family, religion, education, and
community.
Asked about his drive to succeed in so many
different areas, Goodwyn says, “To me, with
every opportunity, there was an obligation to do
my best because I knew people had sacrificed
to provide that opportunity for me. It wouldn't
be any different, no matter what I was doing. If
you're going to do something, why wouldn't you
just do the best you can?”
In 1978, Goodwyn was selected to participate
in the Hearst Foundation United States Senate
Youth Program, which provides two high school
students from each of the 50 states and Washington, D.C., an opportunity to “…gain an in-depth
view of the Senate and the federal government
overall as well as a deeper understanding of the
interrelationship of the legislative, judicial, and
executive branches.”1
In the way life’s seemingly random coincidences result in lifelong repercussions, it was
during this trip to Washington, D.C., that Goodwyn met the outgoing Bradley Jefferies of Florida, a fellow Program participant, who remarked
to Goodwyn, “We should go to Harvard and be
roommates.”
Harvard football was already recruiting
Goodwyn, and he was admitted early action.
Though he was concerned about the distance
and the money involved with attending Harvard,
Goodwyn’s mother encouraged him to go to
what she had determined to be the best school
in the country. Despite his scholarships and financial aid, the family had to make financial sacrifices for him to go to Harvard, and Goodwyn
worked as many as 20 hours per week during the
school year and full-time through the summers
to help defray the costs.
Jefferies would also be admitted to Harvard,
and the two roomed together freshman year.
When Jefferies began dating a Harvard classmate
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“

If you’re going to do it, why
wouldn't you just do the
best you can?

from New Jersey named Michelle Smith, he
suggested Goodwyn meet her sister, Sharon, who
was coming to Harvard for a pre-college visit.
The rest, as they say, is history. Two years later
when Sharon enrolled as a freshman at Harvard,
she and Goodwyn had been corresponding the
entire time.
Some of Goodwyn’s concerns about attending
Harvard were true: He faced “savage competition,” intense academics, and people of privilege
he had never encountered before. Decades ago,
he was asked to describe himself in a brief bio,
and in his neat cursive penmanship he wrote this
simple goal he had upon entering Harvard: “Not
42

VIRGINIA LAWYER | APRIL 2022 | VOL. 70 | GENERAL INTEREST

”

to let down myself, my family, my friends, my
high school, or my home county.” And to that
end he succeeded, not only playing football and
running track at Harvard, but also graduating
magna cum laude with a degree in economics.
He also succeeded socially. While Brad
Jefferies would go on to marry Michelle Smith,
Bernard Goodwyn would marry Sharon Smith
in 1985, a partnership that has endured for
over three decades and produced their son and
daughter, Samuel and Sarah, both now University of Virginia graduates.
After graduating from Harvard, Goodwyn
and his 1971 brown Ford Pinto would arrive
www.vsb.org
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at the University of Virginia Law School in
1983, and Sharon would follow two years later.
Asked if he helped influence Sharon’s decision
to become a lawyer, Goodwyn smiles and says
no, pointing out that Sharon is the niece of legal
luminaries George Bundy Smith and Inez Smith
Reid, brother and sister twins who graduated
from Yale Law School in 1962, where they were
the only Black students in their class. The Hon.
George Bundy Smith, who died in 2017, served
as a judge of the New York Court of Appeals,
New York’s highest court, from 1992 until 2006,
among a host of other achievements. The Hon.
Inez Smith Reid is a former corporate counsel
(Attorney General) of the District of Columbia
and judge on the District of Columbia Court of
Appeals. As Goodwyn notes with a smile, “The
law was in Sharon’s family.”
Sharon Goodwyn is currently counsel with
Hunton Andrews Kurth LLP, practicing in the
areas of labor and employment law. Sharon
Goodwyn is also heavily involved in her community, serving on a number of boards and as
vice chair of the Hampton Roads Community
Foundation.
Goodwyn, who began his legal career at
McGuire Woods, was working as a partner
at Willcox & Savage in Norfolk before he was
elected to his first judicial role, serving as the
first Black judge on Chesapeake’s general district
court. Though leaving a lucrative private practice
for district court might seem counterintuitive,
for Goodwyn it had dual positive ramifications.
First, it allowed him to spend more time with
his family; his son, Sam, had been born in 1992
and Sarah followed in 1995. The day Sam got
in his red and yellow toy car and said, “Bye, bye
Daddy, I gotta go to work,” and pedaled away
was an epiphany for Goodwyn, who wondered,
“Is that his perception of me?” Goodwyn notes
that he and Sharon had always been very driven
in pursuing their legal careers, but they decided
that they wanted to create a better balance in
their work and family life — a balance difficult to
strike for two lawyers working full time at large
law firms. With that in mind, prior to his first
judicial appointment, they moved to Charlottesville for a year where Goodwyn worked as an
associate professor at the University of Virginia
Law School and Sharon took a role in the dean’s
office.
Second, Goodwyn realized that being a judge
combined his love of the law with his desire to
positively contribute to the world around him.
www.vsb.org

Though he had thought long and hard before
taking his first substitute judge position, once
he did, he found that the bench allowed him to
work in the profession he loved while being of
service to the community in which he lived.
“If I could help the community, if I could
help to make the world a little bit better, that’s
what I’d always hoped to do,” says Goodwyn.
“When you are sitting in that courtroom, you
can make sure that everybody in that courtroom
gets treated fairly. That’s your job. What better
role is there than to make sure that people get
treated fairly, right?”
Chief Justice Goodwyn is enigmatic about
many topics, but very open about why he
became a lawyer: “I knew that I wanted to be a
good lawyer. I wanted to be able to make a good
living, and I wanted to eventually do some type
of public service. Growing up in rural Virginia in
the 1960s and 1970s, I saw the tremendous difference that lawyers like Thurgood Marshall had
made, and I wanted to make a difference too.”
And he certainly has, first serving in the
general district court before ascending to the
Chesapeake circuit court in 1997, and then being
appointed to the Supreme Court of Virginia,
where he has served as a justice since 2008.
Perhaps the crux of Chief Justice
Goodwyn’s goals so far can be found in his brief
yet prescient hand-written biographical statement from the 1990s: “Offered admission to
the law schools at Harvard, Yale, and Virginia,
I decided to attend U.Va., not only because it
offered me a full scholarship, but also because it
has always been my dream to return to my home
state and to contribute to making it a better
place.” q
Endnotes
1 https://ussenateyouth.org/about_overview/
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Noteworthy > VSB NEWS

Highlights of the February 26 VSB Council Meeting
At its meeting on February 26, 2022, in
Richmond, the Virginia State Bar
Council heard the following significant
reports and took the following actions.

Amendments to Clients’ Protection
Fund Rules
Council unanimously approved proposed amendments to rules governing
administration of the Clients’ Protection
Fund. The purpose of the amendments
is to correct drafting errors in the rules
regarding the jurisdiction of the Clients’
Protection Fund Board to decide claims

regarding attorneys who change their
membership class to “Retired” or
“Disabled.”

Amendments to Judicial Candidate
Evaluation Committee Procedures and
Policies
Council unanimously approved expanding the Judicial Candidate Evaluation
Committee to 15 active lawyer members, one from each of the Bar’s 10
disciplinary districts, and 5 members
from the state at large.

Proposed LEO 1894
Council unanimously approved draft
Legal Ethics Opinion 1894:
Representing Multiple Infant Claimants
by “Next Friend.” The proposed opinion
will be presented to the Supreme Court
of Virginia for approval.
Budget
Council unanimously approved a
proposed budget for the FY2023. The
budget will be presented to the Supreme
Court of Virginia for approval.

Chidi I. James to be President-elect of Virginia State Bar
Chidi I. James of the law firm of
Blankingship & Keith, P.C. in Fairfax
was unopposed in filing a nominating
petition with the executive director of
the Virginia State Bar on or before
March 15, 2022. Therefore, in accordance with the Bylaws of the Virginia
State Bar, Part I, Article III, Section 3.,
James will be elected at the 2022 Annual
Meeting in June as the next president-elect of the VSB. He is the first
Black man to be president-elect of the
Virginia State Bar in its 84-year history.

James is a personal injury lawyer
who handles cases including wrongful
death, products liability, and inadequate
security. He is the immediate past
president of the Board of Legal Services
of Northern Virginia, former president
of the Northern Virginia Black
Attorneys Association, and a member of
both the Fairfax Law Foundation Board
and the Old Dominion Bar Association
Foundation Board. James has also
served on the Board of the Virginia Trial
Lawyers Association for many years.

Virginia JLAP Establishes George Harrison Hettrick Fund
The Virginia Judges and Lawyers
Assistance Program (VJLAP) has
established the George H. Hettrick
Memorial Fund to raise money for
programs that help lawyers struggling
with depression, substance use, and
other mental health concerns.
The organization’s annual Volunteer
Training Symposium has also been
renamed the “George H. Hettrick
VJLAP Annual Volunteer Training
Symposium” in honor of the recently
deceased Hunton Andrews Kurth
partner.
Hettrick spent decades building
Hunton’s pro bono program into one of
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the most innovative and impactful
programs in the country while simultaneously working to help lawyers who
might be struggling with substance use
and mental health issues.
Hettrick's years of devotion to these
causes benefited the community and
had a tremendous impact on the legal
profession in the Commonwealth.
Those who are interested in donating
time or money to either the symposium
or the Hettrick Fund may contact Janet
Van Cuyk (jvancuyk@vjlap.org) or visit
the VJLAP donation page (https://vjlap.
org/get-involved/donate/) for more
information.

www.vsb.org
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Noteworthy

In Memoriam
Robin Ellen Adler
November 1949–January 2022
Reston

Cynthia Louise Hathaway
November 1947–November 2021
Stevensville, MD

John Howson Rust Jr.
May 1947–December 2021
Fairfax

Thomas Lee Brown Jr.
January 1949–December 2021
Richmond

George H. Hettrick
August 1940–November 2021
Richmond

William Fain Rutherford
June 1928–February 2022
Norfolk

John Thomas Bruce
March 1951–February 2022
Williamsburg

Richard K. Jackson
January 1932–June 2020
Malvern, PA

Henry M. Schwan
August 1929–February 2022
Norfolk

Robert Lathan Calhoun
July 1937–August 2020
Alexandria

Herbert Lawrence Jackson
August 1950–November 2021
Lawrenceville

Preston C. Shannon
September 1925–November 2021
Midlothian

Philip Carin
July 1926–March 2019
Potomac, MD

Samuel P. Johnson III
September 1942–March 2022
Petersburg

Stephen Josesph Sheehy III
October 1951–December 2021
Fairfax

Anthony Richard Corso
December 1939–September 2014
McLean

William J. Kirkley
January 1925– May 2014
Land O’Lakes, FL

Jonathan Yates Short
March 1960–February 2022
Raleigh, NC

John Andrew Dezio
July 1942–July 2021
Charlottesville

Soyoung Lee
April 1956–November 2021
Fairfax

Alexander P. Smith
March 1934–July 2020
Virginia Beach

John B. Gantt
March 1939–August 2017
Arlington

T. E. Mendenhall III
September 1940–August 2016
Virginia Beach

Myrna Good Splan
July 1934–January 2022
King George

Jeffrey Lee Gardy
March 1941–February 2022
Suffolk

Donald Samuel Parker
July 1948–February 2022
Alexandria

Sheila Christine Stark-Bailey
July 1964–August 2018
Waterford

H. Neil Garson
December 1921–August 2014
Gaithersburg, MD

Richard Michael Pavlak
December 1963–September 2021
Fredericksburg

Robert H. Talcott
November 1944–January 2022
Richmond

Connor Reid Garstka
September 1987–February 2022
Richmond

Samuel W. Phillips
January 1928–January 2022
Richmond

Andrew J. Valentine
January 1925–August 2021
Winnetka, IL

Walter Franklin Green IV
March 1953–January 2022
Harrisonburg

James Mccaw Pickrell
May 1926–December 2017
Norfolk

William Lee Warren
May 1965–January 2022
Herndon

Arthur T. Grimley
July 1938–December 2019
Alexandria

James McCaw Pickrell Jr.
February 1961–November 2021
Norfolk

In Memoriam

Rhonda Michelle Harmon
December 1962–January 2022
Manakin Sabot

James Patrick Riley
March 1940–May 2020
Washington, D.C.

www.vsb.org

If you have a family member, colleague,
or friend who was a VSB member and
has passed away,
please email membership@vsb.org
so that we may update their records.
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VIRGINIA STATE BAR

ANNUAL

MEETING
JUNE 15-17 2022
Back in person!
All the events you love and all the people you have missed!

Highlights:
• Awards
• Receptions
• Section Meetings
• A
 nnual Banquet including the
installation of the 83rd VSB President
Stephanie E. Grana
• Bingo – a favorite event
• 5k Run
• Yoga

Register online at:
vsbevent.virginiainteractive.org
For full agenda and hotel information
visit the Annual Meeting website at
www.vsb.org.
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CLE Topics Include:
Adult Guardianships/Conservatorships –
Prevention and Performance
Death and Divorce: Avoiding Landmines and
Adding Value at the Intersection of Family Law
and Estate Planning

8

hours Live CLE
(including 1 hour ethics credit)

The Future of Law Came Quickly, Didn’t It? A
Review of a Quick Evolution of the Profession and
Advice on What to Do About It
Health Laws and Waivers in a Post-Pandemic World
Heirs Property and Partition Reform in Virginia: How
Attorneys are the Key to Stabilizing Land Ownership
in Vulnerable Communities
Lawyer Wellness — Maximizing Performance and
Avoiding Pitfalls in Practice and Life
Representing the Developmentally Disabled in
Virginia Criminal Proceedings: What You Don’t Know
Can Hurt You and Your Client
Virginia’s New Appellate System: A User’s
Guide

www.vsb.org

Can’t get to
Virginia Beach?
New this year!
Attend the
CLES online for
live CLE credit.
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Risk Management

Are Nonverbal Messages Worth Worrying About?
by Mark Bassingthwaighte

I’ve observed or heard about numerous
problematic nonverbal interactions with
clients to which the involved lawyer or
staff member was completely oblivious.
After all, who hasn’t walked away from a
conversation knowing they haven’t been
heard, they’ve been treated negatively, or
they felt uncomfortable when entering
a room? It happens, and when it does
an unfavorable impression about the
interaction is formed. That’s a potential
problem, particularly if the problematic
interaction occurred with a potential
new client, current client, or even a referral source. So, are nonverbal messages
something worth worrying about? As I
see it, you bet they are.
Perhaps a few examples are needed
to demonstrate why. I remember visiting
a lawyer whose staff took dozens of
phone messages during our 90-minute
meeting, many of which were repeat
calls. His clients were calling in five
or more times an hour hoping to get
through. Staff shared this was commonplace because this lawyer would only get
around to returning a call when doing
so could no longer be avoided. In short,
over time clients would start to figure
out that the only way they could get
their lawyer to respond was to be the
one who became the biggest annoyance
on any given day.
Another memorable situation occurred while a potential new client and
I were sitting in the reception area of a
small firm in a rural community. The
lawyer had been practicing at this firm
for years and had long-term attorney/
client relationships in the community.
As a result, the lawyer had developed a
certain camaraderie and casual way of
interacting. While we were waiting, one
of this lawyer’s long-term clients walked
into reception hoping to have a quick
question answered. The lawyer saw
the long-term client, walked over, and
began discussing their legal matter in
the middle of the reception area. What
he missed, however, was the extreme
48
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discomfort the potential new client was
feeling by being allowed to overhear a
discussion of someone else’s legal issue.
A firm visit I will never forget involved experiencing the décor of a law
firm that might be best described as old,
dusty attic storage. Signs, boxes, files,
books, old furniture — you name it —
were strewn about throughout the firm.
A walk down the hall to the conference
room was like navigating an obstacle
course. Clients were treated to this experience every time they met with one of
the firm’s lawyers. From all appearances,
nothing had been cleaned or picked up
in years.
I once entered a firm’s reception area
where clients were present and found
the space to be welcoming and well
maintained. Yet the receptionist was
dressed unprofessionally, had her feet on
the counter, and was reading a book and
chewing gum. I was forced to announce
myself to be noticed, and it was clear
she was irritated by my arrival. The
clients who had arrived ahead of me had
received a similar welcome.
Of course, these examples are but a
few. A poorly written email, an outright dismissal of a client’s thoughts
or ideas, allowing for multiple interruptions during a client meeting, bills
that provide limited to no information, and regularly allowing people to
wait in reception for long periods of
time are additional examples of nonverbal messages lawyers sometimes
send that can all too easily result in a
problematic interaction.
It’s worth taking some time now
and again to think about the nonverbal
messages you are sending during your
day-to-day interactions. Hopefully, more
than a few will be positive messages, but
if no thought is ever given to the messages that are being sent, some nonverbal messages may be saying something
you never intended to say.
When clients don’t have calls returned the message is clear: You are not

important. Unkempt office space makes
some wonder, “If these lawyers can’t
keep their workplace organized, how
can they stay on top of my legal matter?” Poorly written emails may cause
clients to think, “Wow, this guy isn’t
the sharpest tool in the shed.” Clients
who overhear another client’s name or a
discussion about someone else’s matter
can’t help but wonder what other clients
might be hearing about them. In fact,
my own initial response to the unwelcoming receptionist was to conclude
that her employer just couldn’t bother
to hire someone competent as a receptionist.
Perhaps all of this is of little concern if every legal matter taken resolves
quickly, cheaply, and with the best
possible outcome for every single client.
When things don’t go quite as planned,
the client will start to wonder what’s
going on. It’s not much of a stretch for
some clients to conclude that a disheveled office, challenges in being acknowledged or affirmed, and/or experiencing
unprofessional communication and
behaviors indicates something negative
about their lawyer’s competency and
overall interest in their case.
Look at poor nonverbal messaging
as halfhearted lawyering. In the end,
when a problem does arise, it’s going to
be your fault and the entirety of their
experience will simply confirm it. q

Since 1998, Mark Bassingthwaighte, has
been a risk manager with ALPS, an attorney’s
professional liability insurance carrier. In his
tenure with the company, Bassingthwaighte has
conducted over 1200 law firm risk management
assessment visits, presented over 400 continuing
legal education seminars throughout the United
States, and written extensively on risk management, ethics, and technology.
www.vsb.org

Access to Legal Services

How Regent Law Creates a Win-Win with Pro Bono
by Brad Jacob

In September 2019, Regent University
School of Law unveiled a new walk-in
clinical facility in downtown Norfolk:
the Grace Community Law Clinic.
Through this accessible facility, in addition to on-campus resources, Regent’s
clinical program is meeting legal needs
for low-income individuals and families
throughout Norfolk, Portsmouth, Virginia Beach, Chesapeake, and Suffolk.
The clinical program is led by
Associate Professor Kathleen McKee,
who has worked as a legal aid attorney
since the 1980s and researches and
writes on topics such as human trafficking, poverty law, and Native American
law. Professor McKee will be joined in
April 2022 by a second full-time clinical
professor on the Regent Law faculty,
Assistant Professor Sandra Alcaide.
Professor Alcaide has previously served
as an Assistant District Attorney at the
Bronx County District Attorney’s Office
in New York City.
The need is great. In January, U.S.
Attorney General Merrick Garland
convened a meeting of Biden administration policymakers and representatives
of 99 law schools around the country,
appealing to the legal community for
help with the affordable housing and
eviction crisis. Regent Law School has
responded to that call in Hampton
Roads by starting an Eviction Diversion
Initiative at the law clinic and adding
a full-time fellow to assist Norfolk
residents facing eviction. The housing
fellow will help tenants in applying for
rent relief, negotiating with landlords,
and representing clients facing eviction
proceedings in court.
In addition to dealing with eviction
and affordable-housing cases, Regent’s
Community Law Clinic also provides a
full range of legal services to community
members in need, including:
• Domestic violence cases and protective orders.
• Government benefits, such as
unemployment compensation,
www.vsb.org

From left to right: Ilinka
Robinson, legal aid attorney
at the Regent clinic; Mark
Martin, Dean Regent
University School of Law;
Kathleen McKee, Associate
Professor, Director of
Experiential Learning.

Temporary Assistance for Needy
Families, and the Supplemental
Nutrition Assistance Program; and
• Public education issues, including
COVID-related concerns and services for students with disabilities.
It’s a win-win. Our pro bono clients
get the first-class representation they
need, and Regent Law students get the
purpose-driven, practice-ready training
for which the school is well known. And
this is just the latest example of opportunities for Regent Law students to render
pro bono service. In addition to the
law clinic, Regent Law students receive
hands-on training by providing pro
bono services in immigration law, labor
law, constitutional law, anti-trafficking
initiatives, and child advocacy. These
opportunities are just one part of Regent
Law’s comprehensive practical skills curriculum, which has directly contributed
to Regent’s soaring job placement rate

— 96 percent in 2021 (NALP) — and
impressive judicial clerkship rate, which
was 22nd best in the nation in 2021 (22
percent). Together, Regent Law faculty,
students, and alumni are working to
love and serve our neighbors and make
our community a better place for all. q

Brad Jacob is a graduate of the University of
Chicago Law School and has been a member
of the Regent University School of Law faculty
since 2001. He is also Regent Law’s Associate
Dean for Online Programs. Dean Jacob began
his career with the law firm now known as DLA
Piper before serving as Executive Director/CEO
of the Christian Legal Society and founding
Provost and Dean of Patrick Henry College.
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Law Libraries

Lawyer Referral Services:
Comparing Virginia to Nearby States
by Victoria Walden Levy

Lawyer referral services play an important role in closing the access to justice
gap by connecting individuals with
middle-class incomes to quality legal
counsel at affordable rates. These services provide a critical public resource,
particularly for those “whose ability to
locate appropriate legal representation
is frustrated by a lack of experience with
the legal system, a lack of information
about the type of service needed, or a
fear of the potential costs of seeing a
lawyer.”1 In instances where referral to
a participating attorney is not the best
option, a referral service can assist by
directing the individual to pro bono
services or other appropriate agencies.
Virginia Lawyer Referral Service
The Virginia Lawyer Referral Service
(VLRS), a public service of the VSB,
connects citizens of the Commonwealth
with Virginia lawyers based on specific legal practice areas and geographic
locations. The VLRS receives over
12,000 calls per year and makes over
20 referrals daily.2 There is a flat fee of
$35.00 for consultations. Powered by
Afterpattern, owned by Community.
lawyer, a popular document automation
technology, the VLRS website employs
a series of dropdown menus to gather
intake information from potential clients. Users can choose from among 11
language options.
How does the Commonwealth compare to neighboring states with regard to
lawyer referral services? A visit to state
bar and bar association websites reveals
notable similarities and differences.
Florida		
Online service, up to $25 for 30 minutes.
Assisted by artificial intelligence, the
Florida Bar LRS website touts filters for
120 practice areas and 14 languages to
match clients with an attorney who best
suits their needs.
50
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Georgia		
While the State Bar of Georgia does not
provide attorney referrals, a number
of local bar associations at the city and
county level sponsor LRS that comply
with Ga. Bar Rule 7.3(c)(2). The Georgia
website also includes links to free and
low-cost legal services that may be available to those in qualifying low-income
households. Additionally, the recently
redesigned website offers a variety of
filters to help the public find and select
a lawyer.
Kentucky		
Kentucky uses an online form or phone
call service provided by region, free or
up to $50 for 30 minutes.
The regulatory Kentucky Bar Association website provides links to the three
regional LRS as a public service:
• Central Kentucky—Fayette County Bar Association, up to $50 for
30 minutes.
• Louisville Bar Association—Free
30-minute consultation.
• Northern Kentucky Bar Association—No pricing available.
Maryland		
The voluntary Maryland State Bar Association does not provide direct referrals
but does maintain a list of telephone
numbers for local bar associations. The
following local bar associations provide
LRS information online:
• Anne Arundel County Bar
Association
• Bar Association of Baltimore City
(BABC)
• Baltimore County Bar Association
(BCBA)
• Montgomery County Bar
Association
• Prince George’s County Bar
Association

North Carolina		
Online form or phone call service, up to
$50 for 30 minutes.
In North Carolina, LRS is a public
service provided by the North Carolina
Bar Association and other organizations
rather than the mandatory regulatory
North Carolina State Bar. The userfriendly NCBA LRS website makes it
clear that while member lawyers provide
an initial consultation at a reduced rate,
referrals for pro bono legal services are
not provided. Those who are not able to
afford an attorney are directed to other
resources.
Although the NC State Bar does
not offer direct referrals, the website
provides clear information and resources designed to help the public find a
lawyer.
South Carolina 		
Online form or phone call service, up to
$50 for 30 minutes.
The South Carolina Bar provides referrals to qualified, prescreened lawyers
as a public service. The website is easy
to navigate and makes clear that LRS
consultations are not free. Those who
are not able to afford an attorney are
directed to other resources.

Libraries continued on page 57

Victoria Walden Levy is a librarian with
the State Law Library. She has worked
in various academic, law firm, public,
and special libraries in Virginia, North
Carolina, and Illinois. She is treasurer for
the Virginia Association of Law Libraries.
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Technology and the Future Practice of Law

How I Maintained My Solo Law Practice During
COVID-19 Using Technology
by Brittany Johnson

The year is 2020. I’m pacing the floor
of my home office while completing a
phone consultation with a new client.
I just had an incoming call from the
clerk’s office that I had to let go to voicemail, and defense counsel just sent me
yet another email attempting to schedule
depositions. I glance into the kitchen,
where my kindergartener is attending
school virtually, and to my surprise, she
is riding her bicycle back and forth in
front of the computer camera so that her
classmates can see her “cool new bike.”
The pandemic presented some very
unique challenges, especially for solo
practitioners like me. Fortunately, I have
been able to keep my practice afloat
thanks to three tools I found extremely
helpful: a virtual receptionist service,
practice management software and
scheduling software.
Virtual Receptionist Service
A virtual receptionist is a third-party
service employing people who are able
to remotely answer incoming calls to an
attorney, just as if the attorney had an
actual receptionist sitting at the front
desk of the office. But unlike an on-staff
receptionist, a virtual receptionist is less
expensive and allows for greater flexibility — particularly for those of us working from home. Using a customizable
script or multiple scripts, the receptionist obtains information from the caller
including a brief description of what the
call is regarding. The information is then
forwarded to the attorney in real time
via text message and/or email. The receptionist can also perform basic intake
duties such as scheduling consultations,
processing payments from clients, and
transferring urgent calls directly to the
attorney.
Before hiring a virtual receptionist, I
was answering all my firm’s calls myself.
This required me to frequently interrupt
my thoughts and workflow throughout
www.vsb.org

the day. It was chaotic, especially when
I was unable to answer. Not only has
this service saved me massive amounts
of time, but it has also added a level of
professionalism to my practice because
no call goes unanswered.

Used effectively, practice
management software is the
be-all and end-all of running
a law practice, large or small.
Practice Management Software
Speaking of professionalism, nothing is
more professional than having practice
management software. At first, I wasn’t
going to invest in this software because I
didn’t think I needed it. I’m very good at
sending emails, keeping records, and using Excel spreadsheets, so why not just
manage my firm using all these tools,
right? Wrong.
Used effectively, practice management software is the be-all and end-all
of running a law practice, large or small.
Why is it so essential? First, it stores all
the firm’s documents and client information in one place which is accessible
from almost anywhere via a secure
cloud-based login. Second, it makes
intake a breeze with templates and
e-signing capabilities. Third, most practice management software allows the
firm to process online payments directly
through the software.
Some additional features of practice
management software include:
• Client portals
• Secure, encrypted messages
• Trust reconciliation
• Workflows
Scheduling Software
The last tool that I found especially helpful is online scheduling software. Instead
of emailing a potential client back and

forth to set up a time for a consultation,
scheduling software gives clients the
ability to schedule their appointments
online. This software can be added to
a law firm website and social media
accounts and can also sync with existing
calendars.
Conclusion
Many third-party tech tools provide the
security and flexibility necessary for a
busy solo law practice. The following
is a list of the services I use. This is not
a comprehensive list, and it is not an
endorsement of any specific provider:
• Lex Reception (Virtual
Receptionist);
• PracticePanther (Practice
Management);
• Setmore (Scheduling Software).
With built-in integrations, it is also
possible to connect all these services,
freeing up even more time for actual
lawyering! q

Brittany Johnson is the founder of B. S.
Johnson Law, PLLC in Richmond, Virginia.
She is also a co-chair of the YLC Minority
Pre-Law Conference and a member of the
Special Committee on Technology and the
Future Practice of Law. She can be reached at
bsjohnson@bsjohnsonlaw.com.
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DISCIPLINARY SUMMARIES
The following are summaries of disciplinary actions for
violations of the Virginia Rules of Professional Conduct (RPC)
or another of the Supreme Court Rules.
Copies of disciplinary orders are available at www.vsb.org/
disciplinary.html or by contacting the Virginia State Bar Clerk’s
Office at (804) 775-0539 or clerk@vsb.org. VSB docket
numbers are provided.

CIRCUIT COURT
Gerald Richard Curran
Fairfax, VA 22030
Circuit Court Case No. CL2021-13469
VSB Docket No. 20-070-117743
Effective March 7, 2022, the Circuit Court for the County of
Fairfax issued a public reprimand without terms to Gerald
Richard Curran for violating the professional rules governing
scope of representation and diligence. This was an agreed
disposition of misconduct charges.
Robert B. Machen
Arlington, VA 22202-1929
Circuit Court Case No. CL-20-4304
VSB Docket No. 19-051-115338
Effective February 18, 2022, the Circuit Court of Arlington
County revoked Robert B. Machen’s license to practice law in
the Commonwealth for violating professional rules that govern
conflict of interest: prohibited transactions; meritorious claims
and contentions; candor toward the tribunal; and misconduct.
Demian John McGarry
Fairfax, VA 22030
Circuit Court Case No. CL2021-13480
VSB Docket No. 20-070-117742
Effective March 7, 2022, the Circuit Court for the County of
Fairfax issued a public reprimand without terms to Demian
John McGarry for violating the professional rules governing
scope of representation and diligence. This was an agreed
disposition of misconduct charges.
Brian Randolph Moore
Lynchburg, VA 24503
Circuit Court Case No. CL21000970
VSB Docket Nos.: 21-090-121540 and 21-090-121354
Effective January 20, 2022, the circuit court for the city of
Lynchburg issued a public admonition without terms to Brian
Randolph Moore for violating professional rules governing
diligence, communication, safekeeping property, and bar
admission and disciplinary matters. This was an agreed
disposition of misconduct charges.
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John Carter Morgan Jr.
Warrenton, VA 20186
Circuit Court Case No. CL 21-482
VSB Docket No. 20-000-117734
Effective January 25, 2022, the Circuit Court of Fauquier
County suspended John Carter Morgan Jr.’s license to practice
law in the Commonwealth of Virginia for a period of one year.
This was an agreed disposition of reciprocal discipline
imposed by the United States District Bankruptcy Court of the
Western District of Virginia.

DISCIPLINARY BOARD
Michael Steven Arif
Fairfax, VA 22030
VSB Docket No. 22-000-124726
Effective January 31, 2022, the Virginia State Bar Disciplinary
Board revoked Michael Steven Arif ’s license to practice law in
the Commonwealth based on his affidavit consenting to the
revocation. By tendering his consent to revocation at a time
when a disciplinary complaint, Investigation, or Proceeding is
pending, Arif acknowledges that the material facts upon which
the disciplinary complaint, Investigation, or Proceeding are
predicated are true.
Aimee Sangster Clanton
Glen Allen, VA 23059
VSB Docket No. 22-000-123805
Ordered and effective February 25, 2022, the Virginia State
Bar Disciplinary Board suspended Aimee Sangster Clanton’s
license to practice law in the Commonwealth of Virginia for
30 days with terms. The suspension was based on her conviction of a felony in the Circuit Court for the City of Hampton
on July 21, 2021.
David Gary Hoffman
Fairfax, VA 22033
VSB Docket Nos. 20-051-115298 and 20-051-116229
Effective December 17, 2021, the Virginia State Bar
Disciplinary Board revoked David Hoffman’s license to
practice law in the Commonwealth for violating professional
rules that govern fees, safekeeping property, and misconduct.
Edward Allen Malone
San Augustine, TX 75972
VSB Docket Nos. 20-041-117386 and 20-041-119014
Ordered and effective on January 28, 2022, pursuant to
Virginia Rule of Professional Conduct 8.5 (b)(1), the Virginia
State Bar Disciplinary Board revoked Edward Allen Malone’s
license to practice law in the Commonwealth of Virginia. Mr.
Malone stipulated to the violation of Texas rules that govern
candor toward the tribunal and misconduct.

www.vsb.org
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Judy Raye Moats
Fairfax, VA 22030
VSB Docket No. 21-052-121504
Effective January 25, 2022, the Virginia State Bar Disciplinary
Board revoked Judy Raye Moats’s license to practice law based
on her affidavit consenting to the revocation. By tendering her
consent to revocation at a time when a disciplinary complaint,
Investigation, or Proceeding is pending, Moats acknowledges
that the material facts upon which the disciplinary complaint,
Investigation, or Proceeding are predicated are true.
Robert Hasbrouck Nutt II
Virginia Beach, VA 23455
VSB Docket No. 21-022-121213
By Order entered and effective January 21, 2022, the Virginia
State Bar Disciplinary Board suspended Robert Hasbrouck
Nutt II’s license to practice law in the Commonwealth of
Virginia for a period of ninety days for violating professional
rules that govern safekeeping property and fairness to opposing party and counsel. This was an agreed disposition of
misconduct charges.
Christopher Matthew Reyes
Washington, D.C. 20090
VSB Docket Nos. 21-060-119412, 21-060-120802, 21-060122109, 21-060-121800, 22-060-123129, 22-060-123651 and
22-000-124071
Effective January 27, 2022, the Virginia State Bar Disciplinary
Board revoked Christopher Matthew Reyes’s license to practice
law based on his affidavit consenting to the revocation. By
tendering his consent to revocation at a time when a disciplinary complaint, Investigation, or Proceeding is pending,
Reyes acknowledges that the material facts upon which the
disciplinary complaint, Investigation, or Proceeding are
predicated are true.
Victor Rivera-Nieves
Henrico, VA 23228
VSB Docket Nos. 20-032-118029 and 20-032-118068
Effective February 22, 2022, the Virginia State Bar Disciplinary
Board suspended Victor Rivera-Nieves’s right to seek admission to practice in Virginia and privilege to practice in the

@Vastatebar

www.vsb.org

/virginiastatebar

Commonwealth of Virginia for three years for violating
professional rules that govern diligence, communication,
safekeeping property, and declining or terminating representation. This was an agreed disposition of misconduct charges.

DISTRICT COMMITTEES
Steven Scott Biss
Charlottesville, VA 22903
VSB Docket No. 21-070-122445
Effective March 9, 2022, the Seventh District Subcommittee of
the Virginia State Bar issued a public reprimand without terms
to Steven Scott Biss for violating the professional rules
governing diligence and safekeeping property. This was an
agreed disposition of misconduct charges.
Gregory Thomas Casker
Chatham, VA 24531
VSB Docket No. 20-090-113958
Effective December 29, 2021, the Ninth District Subcommittee
of the Virginia State Bar issued a public reprimand without
terms to Gregory Thomas Casker for violating professional
rules that govern competence and communication. This was
an agreed disposition of misconduct charges.
Thomas Page Cheeley
Colonial Heights, VA 23834
VSB Docket No. 21-032-120751
Effective January 18, 2022, the Third District Committee of the
Virginia State Bar issued a public reprimand without terms to
Thomas Page Cheeley for violating the professional rule
governing misconduct. This was an agreed disposition of
misconduct charges.
Daymen W. Xavier Robinson
Norfolk, VA 23502
VSB Docket Nos. 21-021-121400 and 21-021-121347
Effective January 5, 2022, the Second District, Section I
Subcommittee issued a public reprimand without terms to
Daymen William Xavier Robinson for violating professional
rules that govern diligence and communication. This was an
agreed disposition of misconduct charges.

Virginia State Bar @virginiastatebar
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DISCIPLINARY PROCEEDINGS
Respondent’s Name

Address of Record

Action

Effective Date

Circuit Court
Gerald Richard Curran
Robert B. Machen
Demian John McGarry
Brian Randolph Moore
John Carter Morgan Jr.

Fairfax, VA
Arlington, VA
Fairfax, VA
Lynchburg, VA
Warrenton, VA

Public Reprimand
Revocation
Public Reprimand
Public Admonition
1-Year Suspension with Terms

March 7, 2022
February 18, 2022
March 7, 2022
January 20, 2022
January 25, 2022

Disciplinary Board
Michael Steven Arif
Aimee Sangster Clanton
David Gary Hoffman
Edward Allen Malone
Judy Raye Moats
Robert Hasbrouck Nutt II
Christopher Matthew Reyes
Victor Rivera-Nieves

Fairfax, VA
Glen Allen, VA
Fairfax, VA
San Augustine, TX
Fairfax, VA
Virginia Beach, VA
Washington, D.C.
Henrico, VA

Revocation
30-Day Suspension with Terms
Revocation
Revocation
Revocation
90-Day Suspension
Revocation
3-Year Suspension with Terms

January 31, 2022
February 25, 2022
December 17, 2021
January 28, 2022
January 25, 2022
January 21, 2022
January 27, 2022
February 22, 2022

District Committees
Steven Scott Biss
Gregory Thomas Casker
Thomas Page Cheeley
Daymen W. Xavier Robinson

Charlottesville, VA
Public Reprimand
March 9, 2022
Chatham, VA
Public Reprimand
December 29, 2021
Colonial Heights, VA
Public Reprimand
January 18, 2022
Norfolk, VA
Public Reprimand
January 5, 2022
			
Suspension – Failure to Pay Disciplinary Costs
Effective Date
Lifted
Michael Steven Arif
Fairfax, VA
March 11, 2022
Jose Angel Baez
Miami, FL
March 2, 2022
March 9, 2022
Elizabeth Kathryn Brown
Cumberland, VA
February 18, 2022
Tito Vladimir Alejandro Castro
Washington, DC
January 18, 2022
Judy Raye Moats
Fairfax, VA
March 1, 2022
Christopher Matthew Reyes
Washington, DC
March 7, 2022
Randall Sousa
Richmond, VA
February 15, 2022
Robert Steven Pope
Aldie, VA
January 12, 2022
Brenton Daniel Vincenzes
Springfield, VA
December 21, 2021
January 7, 2022
Private Sanctions
6 Private Admonition
4 Private Reprimands
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NOTICES TO LAWYERS
SCOVA Resumes In Person Oral Argument
On February 9, 2022, the Supreme Court of Virginia announced
that effective March 1, 2022, the Court resumed in person oral
argument.
www.vsb.org/site/news/item/SCV_in_person_020922
Supreme Court of Virginia Approves IOLTA Changes
On March 16, 2022, the Supreme Court of Virginia amended
Part Six, Section IV, Paragraph 20 of the Rules of Court
concerning the maintenance of trust accounts. Effective July 1,
2022, attorneys in private practice will be required to maintain
client funds in identifiable interest-bearing trust (IOLTA)
accounts.
www.vsb.org/site/news/item/ SCV_IOLTA_031622
Standing Committee on Legal Ethics to Offer Guidance on
How Split Settlements Affects Practitioners
The proposed FAQs and answers was presented to the
Committee for approval at its regularly scheduled meeting on
March 24, 2022. Look for updates on the Real Estate Settlement
Agents web page.
www.vsb.org/site/news/item/split_settlements
Supreme Court of Virginia Corrects Rule 5:37
On February 7, 2022, the Supreme Court of Virginia corrected
its order pertaining to Parts One, Five, and Five A, of the Rules
of the Supreme Court of Virginia, as amended and corrected by
order dated April 1, 2021. Corrections are applied to Rule 5:37(c)
and (d).
www.vsb.org/site/news/item/
SCV_corrects_rule_537_02072022
Senate Bill Affecting Disciplinary System Fails
A Virginia Senate Bill affecting the Bar disciplinary system failed
in committee when it was passed by indefinitely by committee
on February 2, 2022.
www.vsb.org/site/news/item/SB561-2022
Court of Appeals of Virginia Issues Seventh COVID-19 Order
On February 1, 2022, the Court of Appeals of Virginia issued a
seventh order regarding the COVID-19 pandemic, extending
and modifying its sixth order of June 29, 2021. This order shall
remain in effect until further order of the Court.
www.vsb.org/site/news/item/COA_COVID7_020222
Supreme Court of Virginia Issues Thirty-Sixth Emergency
COVID Order
On March 4, 2022, the Supreme Court of Virginia issued its
thirty-sixth judicial emergency Order in repsonse to the
COVID-19 pandemic.
The Court's latest Order authorizes chief judges and
www.vsb.org

presiding judges to determine how to best operate their
respective courts according to the latest safety protocols. The
Order also continues the tolling of Speedy Trial Act deadlines
and continues the authorization of electronic signatures for
pleadings, orders, and other documents.
www.vsb.org/site/news/item/SCV_thirty_sixth_covid_030722
Plan Ahead: VSB to Unveil a New Lawyer Portal and Website
in April
As we prepare to launch a new lawyer portal and database, some
services on the lawyer login page that have been familiar to
Virginia lawyers will be inaccessible after 11:59 pm on April 7
until the new website launches by April 18. Although the login
area will be unavailable, the website will remain live.
The new VSB website and login will soft launch in mid-April.
During this transition phase, April 8–18, lawyers will be unable
to use some of the services normally available after they log in,
including:
• updating MCLE records
• making payments
• updating contact info
Once the new portal and website are live, lawyers will be able
to handle regulatory compliance functions online, including
paying annual dues and fees, certifying MCLE attendance,
updating their contact information, and accessing Fastcase Legal
Research and Court forms. The new system is mobile friendly
and scalable to various devices.
Lawyers will also be able to manage their information, sign
up online for some VSB-sponsored CLEs and events, and submit
legal ethics questions in one place – with one username and one
password.
If you anticipate an address or email change, or have CLE
hours you would like to add, please do so before 11:59 pm on
April 7, or wait until after the April 18 launch.
Please check your email frequently for communications on
the status of the new login and website as we transition to a
system to better serve Virginia’s lawyers. Email your questions
to vsbinfo@vsb.org.

Your law degree doesn’t have
to retire with you.
Transition into emeritus status and practice
only pro bono through a Qualified Legal
Services Provider.
To start the application process toward emeritus status,
call (804) 775-0530.
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President continued from page 8
these lessons will make the rule of law
relevant to them. If we do not, we will
forget from where we came as a nation,
and the rule of law as we know it will
fade away, diminishing America’s role
as a model for other nations to follow.”4
As lawyers, we are now the protectors, and, to many Virginians, the very
embodiment of that legacy.
Our clients turn to us when they
are most afraid, most vulnerable. They
come to us for help when they are
deeply distressed, when their aspirations and dreams are at their lowest
ebb or highest peak. They rely on us
to provide them with access to justice
through the rule of law. And it is our
task to act to preserve, protect, and
perpetuate that institution.
Yet as is clear from the above quote,
part of our obligation in protecting the
rule of law is to teach our children lessons that will make it relevant to them.
Based on my trial experience, many
of their elders would benefit from a
refresher course.
On June 21, 1788, New Hampshire
became the ninth state to ratify the
U.S. Constitution, transforming it
into the law of the land. June 21, 2023,
will be the 235th anniversary of the
effective date of the U.S. Constitution.
The very first words of the preamble to
the Constitution are, “We the People of

45th continued from page 14
the status of the referral, the payments
received, and pays the referral fee.
Current Deputy Executive Director
Cameron Rountree was instrumental
in coordinating the transition to
Community Lawyer.
Throughout their long tenure Toni
Dunson, lawyer referral coordinator,

the United States, in Order to form a
more perfect Union, establish Justice.”
As lawyers, we are the people responsible for the most important element of
that historic document: justice. Justice
achieved through the rule of law. The
tie that unites us.
The 235th anniversary falls almost
midway between the 2022 midterm
elections and the 2024 general elections. It is also less than five months
before the election of all members of
the General Assembly, with political
control of the Commonwealth hanging
in the balance. There is a significant
likelihood that these elections will
prove highly divisive, perhaps even
more so than the 2020 and 2021
elections, rather than reflect on what
unites us.
It is my hope that the Commonwealth-wide bar associations will use
this anniversary as an opportunity
to again come together, to celebrate
and remind us of what unites us. It is
my hope that we will join to have a
symposium or series of programs to
stimulate discussion, reinvigorate the
idealism in our attorneys that called us
to the Bar, and explore ways to communicate the meaning of the rule of
law to all Virginians. It is my hope that
leaders of our bars will unite to review
the meaning of the rule of law; how
it can be preserved, protected, and
perpetuated in the 21st century with

changes in technology; and how we, as
attorneys, can better communicate and
model it, not just for students but for
people of all ages as a reminder that
what unites us is far greater than that
which divides us. q

and Sheree Patterson and Lydia
Maddox, lawyer referral staff assistants, have been indispensable. The
present chair of the SCLR, Jack L.
Harris, was first involved with the
VLRS in 1983. His name appears
consistently in the intervening years
for his generous contributions of time
and talent, particularly in the recent
transition as chair and co-chair.

A year after implementation of the
new system, the VLRS had a $10,000
surplus. Due to the aforementioned
changes and the efforts of many, the
VRLS now anticipates a $100,000
surplus for 2021–22. Success! Be a part
of the VSB core mission to help the
public attain access to legal services
while also building your firm’s practice
by joining the VLRS.

Executive Director continued from page 10
Endnotes
1 The committee consists of lawyer volunteers who oversee the
operation of the VLRS. The VSB is indebted to those who serve
currently on the committee, and to those who served during the rule
study and revision process: Chair Jack L. Harris of Richmond; Vice
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Endnotes
1 Senate Judiciary Committee Hearing,
February 2, 2022.
2 Consider two quotes written by Ezra Klein
in his book, Why We’re Polarized, which
reviews a wide range of polling data. In
addressing the impact of media, he finds
that “…polarized media doesn’t emphasize
commonalities, it weaponizes differences;
it doesn’t focus on the best of the other
side, it threatens you with the worst.” Ezra
Klein, Why We’re Polarized (New York:
Avid Reader Press, 2020), 149. As to the
changes in how political campaigns are
conducted, he noted “[w]e have lived
through a transformation in our elections.
As the parties sorted, both demographically and philosophically, it became harder
and stranger to remain in the middle…
But a more polarized electorate changes
the strategies candidates use to get elected.
Those more polarized strategies further
polarize the electorate. And then the cycle
continues.” Ibid, 174.
3 Elliott Kirschner, Dan Rather, What Unites
Us: Reflections on Patriotism (Chapel Hill:
Algonquin Books, 2017). (“Our nation
was built on a foundation of ideals. To be
sure, we are a country of natural wonder…
But more than land, we are bound
together by a grand experiment in
government, the rule of law, and common
bonds of citizenship. This is what it means
to be an American.”)
4 G. Michael Pace Jr. “The Center for
Teaching the Rule of Law: Rule of Law
Project,” Roanoke College (last visited
Mar. 2, 2022), https://perma.cc/
ERB9-QKHC.

Chair Eugene M. Elliott Jr. of Roanoke; Joseph M. Bowen of Tazewell;
Angela T. Isabell of Arlington; John A. Kassabian of Annandale; Neil
S. Lowenstein of Norfolk; David A. McKelvey of Roanoke; Sara M.
Morton of Harrisonburg; Duane D. Parr, Jr. of Roanoke; Todd A. Pilot
of Alexandria; Jeanette D. Rogers of Glen Allen; and Christopher L.
Spinelli of Richmond.
2 Brennan has since changed positions with the VSB and now leads the
Disciplinary System as Bar Counsel.

www.vsb.org

Recognition continued from page 39
generated by a face-matching program
would fall within “written reports
of autopsy examinations, ballistic
tests, fingerprint analyses, handwriting analyses, blood, urine and
breath tests, other scientific reports,”
covered by Paragraph (b)(2) (D) of
Rule 3A:11,14 and “designated books,
papers, documents, tangible objects,
recordings, buildings or places, or
copies or portions thereof,” covered
by paragraph (b)(3) of Rule 3A:11.15
The Paragraph-3 material is available
only “upon a showing that the items
sought may be material to preparation
of the accused’s defense and that the
request is reasonable.”16 The defense
should request disclosure of any results
from computerized face-matching
programs, including the algorithm
and product used, training databases
used to develop the algorithms, probe
photographs used, and the enrolled
database used.
Then cross-examination and expert
testimony can expose any flaws in
the way in which a face-recognition
algorithm was trained or applied to

Libraries continued from page 50
Tennessee		
Online form or phone call service provided by region, $40; free for some.
The voluntary Tennessee Bar Association directs users to LRS in three
distinct geographic regions:
• East—Knoxville Bar Association,
free for 30-minute consultation.
Website has contact information
for Legal Aid. The language filter
has 17 options.
• Middle—Nashville Bar Association, $40 for first meeting. The
fee is waived for personal injury,
medical malpractice, workers’ or
victim compensation and social
security disability cases. The
language filter has 16 options.
• Southeast—Chattanooga Bar
Association, no pricing available.
Spanish language filter available.

www.vsb.org

an enrolled database. In most cases,
however, the technology will not play
such a prominent role at trial, because
it will have been just one of many leads
to admissible evidence. q
Endnotes
1 Senate Bill No. 741, adding §§ 15.2-1723.2
and 23.1-815.1 52-4.5 to Va. Code
(authorizing use of facial recognition
technology by local law enforcement
agencies and campus police departments;
requiring development of Model Facial
Recognition Technology Policy).
2 See Henry H. Perritt Jr., Defending
Face-Recognition Technology (And
Defending Against It), 25 Univ. of Fla.
Levin Coll. of Law. J. Tech. L. & Pol’y 40
(2020).
3 NIST scored Clearview AI’s accuracy at 99
percent.
4 See Facial Recognition Technology: Current
and Planned Uses by Federal Agencies, U.S.
Government Accountability Office,
GAO-21-526 (Aug. 24. 2021), available at
https://www.gao.gov/products/gao-21-526.
5 Ongoing Face Recognition Vendor Test
(FRVT) Part 1: Verification, National
Institute of Standards and Technology (Jan.
24, 2022), available at https://pages.nist.gov/
frvt/reports/11/frvt_11_report.pdf.
6 Face Recognition Vendor Test (FRVT) (Part
2: Identification), National Institute of
Standards and Technology at 11 (Jan. 1,
2022), available at https://perma.
cc/4BZE-M4MA.
7 Va. Code §§ 15.2-1723.2(A), 23.1-815.1(A),
52-4.5(A), as amended (defining “autho-

Washington, D.C.
Online directory or by phone, no rate
available.
The voluntary Bar Association
of the District of Columbia (BADC)
sponsors an LRS and also provides the
Legal Information Help Line, an automated system of recorded messages
giving basic information on more than
30 legal topics, finding an attorney, and
the availability of free legal services in
the District of Columbia. The help line
is available 24 hours a day, seven days
a week in Amharic, English, French,
and Spanish.
West Virginia		
Online form or phone call service, up
to $25 for 30 minutes.
The West Virginia State Bar’s LRS
connects members of the public with
a qualified local lawyer. The website,
powered by Afterpattern, uses a series

rized use”).
8 V
 a. Code § 52-4.5(C), as amended
(specifying due date for Model Policy).
9 V
 a. Code § 52.4.5(C)(1) (contemplating
training requirements as part of Model
Policy).
10 V
 a. Code §§ 15.2-1723.2(C), 23.1-815.1(C),
52-4.5(C), as amended (excluding face
recognition-matches from warrant
affidavits).
11 See Miami Police Department
Departmental Orders secs. 4.1-4.5, https://
perma.cc/2KN3-PK29 (visited 3 Feb. 2022)
(rules for face-matching technology). See
also James Andrew Lewis, Facial
Recognition Technology: Responsible Use
Principles and the Legislative Landscape,
CSIS (Sep. 29. 2021), https://perma.cc/
A53Z-WB52 (providing detailed analysis of
state and federal legislative proposals).
12 See Facial Recognition Technology: Current
and Planned Uses by Federal Agencies, U.S.
Government Accountability Office,
GAO-21-526 at 3-8 (Aug. 24. 2021),
available at https://www.gao.gov/products/
gao-21-526 (explaining how face-recognition technology works).
13 V
 a. Code §§ 15.2-1723.2(B), 23.1-815.1(B),
52-4.5(B) (requiring Division of Purchases
and Supply to determine “appropriate”
technology, based on NIST evaluations).
14 R
 ules of the Supreme Court of Virginia
Criminal Practice and Procedure Rule
3A:11(b)(2)(D).
15 Id. 3A:11(b)(3).
16 See generally Va. Code § 19.2-265.4
(imposing discovery duty on
Commonwealth attorneys pursuant to Rule
3A:11).

of intake questions to guide potential
clients through the process of connecting with an appropriate lawyer.
So, kudos, Virginia! With a
well-designed online portal and an
initial consultation rate on the lower
end of the spectrum, the VLRS plays
a key role in promoting both access to
justice and promoting an efficient legal
system by bridging the gap between
the legal profession and those in need
of legal services. For Virginia attorneys
interested in VLRS panel membership,
an application is available at vlrs.community.lawyer/pages/for-lawyers. q
Endnotes
1	American Bar Association, Model Supreme
Court Rules Governing Lawyer Referral &
Information Service, https://perma.cc/
UWB7-MBJP (last visited Feb. 1, 2022).
2	VSB, Lawyer Referral Panel Members,
perma.cc/93F6-KK45, (last visited Feb. 1,
2022).
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Professional Notices
The Virginia Bar Association has installed Victor O.
Cardwell of Woods Rogers
PLC as its 2022 president.
Cardwell is the first Black
Cardwell
president of the VBA, which
was formed in 1888. Based in Roanoke,
Cardwell is the seventh Woods Rogers
attorney to serve as president of the
VBA, the largest statewide voluntary
bar in Virginia. Said Cardwell, “I am a
better lawyer because of my association
with the VBA. I want each lawyer in
Virginia — regardless of race, gender
identity or orientation, socio-economic
status, geographic location, or any other
factor — to consider the VBA as a home
for them.”
Norfolk
boutique
employment
law firm
Sullivan
Law Group
has merged L to R: Ann K. Sullivan, Tina C.
with VirBabcock, and Sally J. Moore
ginia Beach
personal injury and insurance defense
firm Babcock & Moore. Both firms are
women-owned and women-led, and
the merger of these two allows each
to keep with this unique tradition.
The combined firms are practicing
under the name Babcock & Moore,
with Sullivan Law Group moving its
entire employment law team to B&M’s
Virginia Beach office. The leaders of the
newly combined firm offer more than 75
years of combined litigation experience,
with Sullivan Law adding considerable
employment law experience to B&M’s
personal injury and insurance defense
practice.
Regan Zambri Long PLLC
has named personal injury
attorney Christopher J.
Regan partner at the firm.
Regan’s practice focuses on
Regan
representing clients that
have suffered catastrophic injuries because of someone else’s negligence. Since
joining the firm in 2013, he has success58
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fully handled a variety of personal injury
cases including car accidents, defective
product design, medical malpractice,
and consumer fraud. Regan’s results for
his clients include numerous seven- and
eight-figure verdicts and settlements.
A graduate of Duke University, Regan
earned his law degree from Vanderbilt
University Law School.
Moran Reeves & Conn PC
has promoted Laura May
Hooe to partner. Hooe has
developed a substantial
litigation practice, defendHooe
ing national and regional
clients in high-risk products liability and
toxic tort litigation, as well as defending
healthcare providers against claims of
negligent care and wrongful death. She
earned her J.D. from the University of
Richmond School of Law in 2012.
P. David Tarter was recently elected to a fifth term as
the mayor of the City of
Falls Church. Tarter is the
founder of Tarter NoVa
Tarter
Law in Arlington, where
his practice focuses on commercial real
estate, land use, and business law.
The Virginia Indigent
Defense Commission has
selected Megan Thomas to
be the Chief Public Defender for the City of AlexanThomas
dria. Thomas is bilingual
and handles a mixed misdemeanor
and felony docket. During her time
as a public defender, she has handled
hundreds of cases ranging from DWI to
first-degree murder, many of which she
has tried to juries.
Atwill, Troxell & Leigh,
P.C. elected Kevin J. Daniel
as a partner of the firm.
Daniel’s practice focuses
on construction, zoning,
Daniel
eminent domain, and other
land use disputes in state and federal
courts across Virginia. He represents
local and national contractors, custom

builders, and design professionals in
disputes involving defective work and
construction delays. He also provides
business advice to construction firms,
including claims counseling, and
preparation of contracts and general
conditions for construction projects of
all sizes.
Giovanna Bonafede has become an associate attorney
with Praemia Law, PLLC
after three years clerking
with the firm. Bonafede
Bonafede
brings experience in management-side labor and employment
matters, government contract disputes,
and civil litigation. At Praemia Law she
will focus on protecting client interests
in collective bargaining, grievance and
arbitration cases, unfair labor practice
matters, wage-hour claims, discrimination matters, employment law compliance and labor law litigation.
Andrew Harding has
joined Pender & Coward,
focusing his practice on litigation and federal government affairs and relations,
Harding
including maritime and environmental matters. Before joining the
firm, Harding served as Chief Counsel
to U.S. Senator John N. Kennedy for the
U.S. Senate Committee on the Judiciary.
He also served as counsel on the U.S.
Senate Environment and Public Works
Committee and worked at the U.S.
Department of Energy. Andrew worked
inhouse as director of governmental
affairs for USA Synthetic Fuel Corporation and practiced law at two Washington, D.C. law firms. Harding is admitted
to practice in Virginia, New York, and
the District of Columbia.
Pender & Coward shareholder D. Rossen S. Greene
received a gubernatorial
appointment to serve on
the board of directors of the
Greene
Southeastern Public Service
Authority (SPSA). SPSA provides safe
and environmentally sound disposal of
www.vsb.org

Professional Notices
regional post-recycling waste. Ross will
work with the other board members to
oversee SPSA’s operations throughout
the region. Greene chairs the firm’s
Eminent Domain & Right of Way
practice group, and he also advises
clients in real estate, business, and estate
planning matters.
Sands Anderson PC has
elected W. Hall Carter Jr.
as a shareholder in the Richmond office. An estate planning attorney, Carter works Carter
with business executives
and individuals to protect and preserve
their estates. He helps clients resolve
concerns regarding the future transfer of
assets, the probate process, and tax matters and represents fiduciaries seeking
assistance with all aspects of administering estates and trusts. While Carter’s
practice is focused on estate planning
and estate and trust administration,
he also has significant experience with
elder law and corporate law.
The Virginia Law Foundation has inducted John
McGavin as president for
the 2022 calendar year.
McGavin is a principal
McGavin
and managing partner of
McGavin, Boyce, Bardot, Thorsen &
Katz, PC, and a Fellow of the Virginia
Law Foundation, the American College
of Trial Lawyers, and the Litigation
Counsel of America. In addition to his
continued service to the Virginia Law
Foundation, he serves on the Steering
Committee of the prestigious BoydGraves Committee.
Shannon, Mullins and
Wright LLP of Alexandria
is pleased to announce the
addition of Marc Pasekoff as counsel. Pasekoff is
Pasekoff
a litigator who focussing
on employment, real estate, business,
and commercial litigation matters. His
practice includes representation of
federal and private sector employees and
employers before the EEOC involving
www.vsb.org

various claims and appeals of discrimination and proposed disciplinary
actions. His experience includes litigation regarding Title VII, ADA, ADEA,
FMLA, FLSA, state wage claims, and
whistleblower/retaliation claims.
Peter W. Buchbauer of
Winchester was named
president of the USA
Chapter of the International
Academy of Family LawBuchbauer
yers (IAFL). Buchbauer is a
principal in the law firm of
Buchbauer & McGuire, P.C., a Diplomate in the American College of Family
Trial Lawyers, a Fellow in the American
Academy of Matrimonial Lawyers and
a past chair of the Family Law Section
of the Virginia State Bar. He was the
2019 recipient of the Betty A. Thompson
Lifetime Achievement Award from the
Family Law Section of the Virginia State
Bar. The IAFL is a global association of
lawyers recognized by their peers as the
most experienced and skilled family law
specialists in their respective countries.
Chadwick, Washington,
Moriarty, Elmore & Bunn,
P.C. has added Tiago D.
Bezerra as an associate
practicing in the firm’s
Bezerra
Fairfax office. Bezerra
focusses his practice in common interest
community association representation.

Virginia Lawyer:
Digital Edition

Tired of paper piling up, but want
all the great information your member
magazine provides? We’ve got great
news! In your member portal, you can
opt out of receiving Virginia Lawyer
by mail if you prefer to read it online.
The digital edition archives are available
at bit.ly/VirginiaLawyerarchive, and
contain back issues from October 2011
to present.

Professional Notices
Email your news and professional
portrait to dnorman@vsb.org for
publication in Virginia Lawyer.
Professional notices are free to
Virginia lawyers and may be edited
for length and clarity.

Classified Ads

We offer lawyers, judges, and
law students tailored counseling
services and support groups.
Confidential help for substance
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health issues.
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1-877-545-4682
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775-0594 or dnorman@vsb.org if
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VOL. 70 | APRIL 2022 | VIRGINIA LAWYER

59

Classified Ads
Positions Available
TRANSACTIONAL ATTORNEY
(RICHMOND)

Moran Reeves & Conn PC is
a Martindale AV-rated law
firm located in downtown
Richmond’s historic Shockoe
Slip. Our attorneys serve as
local, regional, and national
counsel to a diverse client
base from many industries
which includes Fortune 500
companies, middle market
businesses, as well as smaller
entities.
We are currently looking
for a transactional attorney
to join our team who will
embrace our firm’s values
and culture.
Qualifications:
• 1–3 years’ regulatory
and/or transactional
experience
• Bachelor’s degree and
Juris Doctor
• Admitted to practice
in Virginia (or ability
to become admitted
promptly)
• Excellent writing, analytical and organizational
skills
• The ability to communicate effectively and
frequently with clients,
opposing counsel, and all
levels of management.
MRC offers a competitive salary and an excellent
benefits package, including
paid parking, employer paid
health & dental insurance
and much more. We are
committed to equal opportunity and recognize the
strength that a diverse and
inclusive workforce brings to
our firm.
If you are interested
in becoming a member of
our team, please forward
your resume, including
cover letter, along with
60

salary requirements and
references to recruiter@
moranreevesconn.com
ASSOCIATE ATTORNEY
(NORFOLK)

Cooper Hurley Injury
Lawyers is an established
plaintiffs’ personal injury
law firm looking to fill an
attorney position to assist in
our litigation department.
This new position will offer
support on motor vehicle
accident cases including
drafting complaints and
discovery responses. This
is a great opportunity for a
new lawyer to learn personal
injury practice with close
mentorship. No personal
injury experience required.
Our pay structure and benefits are highly competitive.
Please submit resume with
cover letter to BOmara@
cooperhurley.com.
CHIEF LEGAL OFFICER
(ARLINGTON)

National Association of
Mental Illness is searching
for a Chief Legal Officer
(CLO) to serve as a seasoned
legal advisor to various
solutions groups and business teams. As a member
of the executive team, you
will work closely with key
internal business partners on
various strategic and day-today legal matters. The CLO
will oversee risk management and corporate compliance. They will provide
legal advice and services to
the CEO, board of directors,
organizational departments,
and member organizations
on a wide variety of corporate matters.
You will support the
introduction of new solutions, ensure production
readiness, build scalable
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compliance strategies. The
position will report to the
CEO. Our ideal candidate
will be flexible and willing
to work extended hours and
across different time zones
when necessary. Apply:
perma.cc/8RNM-NUXP
FORENSIC SCIENCE
INSTRUCTOR/ASSISTANT
PROFESSOR – CRIME SCENE
INVESTIGATION OR CRIMINAL
LAW (RICHMOND)

The Department of
Forensic Science at Virginia
Commonwealth University
invites applications for
a nine-month, full-time,
non-tenure track faculty
member to teach courses
within the discipline(s) of
Crime Scene Investigation
and/or Criminal Law &
Procedures starting August
16, 2022. For the complete
job posting, please see
https://perma.cc/Q66Z8EK3
ASSISTANT GENERAL
COUNSEL/POLICY DIRECTOR
(ALEXANDRIA)

The National Association
of Professional Employer
Organizations (NAPEO)
seeks an assistant general
counsel and policy director for state government
affairs. This position’s primary function is to support
NAPEO’s state-level legislative and regulatory efforts
by researching and writing
on proposed legislation and
regulation, policy matters,
and testimony. In addition,
the position will support
NAPEO’s general counsel
on a variety of legal matters
related to both the PEO
industry and managing a
non-profit trade association.
A full job description may
be found perma.cc/GU6Q-

CU3V. Cover letter, salary
requirements, and resume
should be sent to nkapiotis@
napeo.org.
ASSOCIATE ATTORNEY
(BETHESDA)

Press, Dozier & Hamelburg,
LLC, a small, collegial
law firm located in the
Woodmont Triangle area
of Bethesda, is seeking an
associate with 2–4 years of
experience. Our practice has
a broad mix of business law,
commercial real estate, trusts
& estates, and litigation.
Please email to dkivitz@
pressdozierlaw.com a cover
letter explaining why you
are interested in our firm,
and attach your resume and
transcript, with “Associate
Position” followed by your
full name in the subject
line on the email. To learn
more about our firm visit
www.pressdozierlaw.com.
Inquiries are confidential.
ASSISTANT BAR COUNSEL
(RICHMOND)

The Virginia State Bar, the
regulatory agency for the
legal profession in Virginia,
has an immediate opening
for a highly motivated and
experienced trial attorney
to work as an Assistant Bar
Counsel in its downtown
Richmond office. This position includes a competitive
salary, excellent benefits,
and a challenging work
environment. This position
is required to work in the
Richmond office and is subject to the VSB mandatory
vaccination program. Send
resume, writing sample, professional references, salary
expectations, and cover letter to: hr@vsb.org. Full job
description https://perma.cc/
AA9B-AE7Y.
www.vsb.org

The Last Word continued from page 62
block quote is a long quote (defined by the Bluebook as more
than 50 words) that’s set off from the surrounding text in a
format that makes it look like a block (indented, single-spaced,
fully-justified, no quotation marks).7 The overwhelming
weight of authority — from attorneys, professors, legal writing
experts, and, most importantly, judges — suggests avoiding
block quotes altogether.8 Readers simply skip over them.9
But if you just can’t avoid quoting a large chunk of text verbatim, you must introduce the quote in a way that summarizes
the quote, or even incorporates a small, quoted portion that
captures the key point.10 That way, the reader will have some
sense of what they’re getting into — and may be more likely
to read the whole thing. And even if they don’t read it, at least
they’ll get the gist of the quote before moving on. q
Endnotes
1 Linda H. Edwards, Legal
Writing and Analysis 273-74
(4th ed. 2015).
2	 Id.; Maureen Johnson, To
Quote or Not to Quote: Making
the Case for Teaching Law
Students the Art of Effective
Quotation in Legal Memoranda,
56 S. Tex. L. Rev. 283, 296
(2014), https://perma.
cc/3RDG-VL99.
3 Johnson, note 2, at 302.
4 This term was developed by
legendary legal writing
professor Mary Beth Beazley.
See Terrill Pollman & Judith M.
Stinson, IRLAFARC! Surveying
the Language of Legal Writing,
56 Me. L. Rev. 239, 293 n.167
(citing Mary Beth Beazley, The
Self-Graded Draft: Teaching
Students to Revise using Guided
Self-Critique, 3 J. Legal Writing
Institute 175, 182 (1997)).
5 Alexa Chew & Katie Rose
Guest Pryal, The Complete
Legal Writer 371 (2016); Ross
Guberman, Point Made: How
to Write Like the Nation’s Top
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Advocates 138-39 (2011).
6 W
 ayne Schiess, Introducing
Quotations, Legible Blog (Mar.
7, 2018), https://perma.cc/
R93W-3S6F.
7 Bryan A. Garner, The Redbook:
A Manual on Legal Style, 23-24
(3d ed. 2006); Bluebook, Rule
R5.1(a).
8 Wayne Schiess, Block that
Block Quotation, Legible Blog
(Feb. 6, 2019), https://perma.
cc/FXQ4-EVAH.
9	Sixth Circuit Judge Raymond
Kethledge bluntly summarizes
the judiciary’s disfavor of block
quotes: “Judges usually don’t
read block quotes. It’s a learned
behavior: Most block quotes are
filled with more chaff than
wheat, which the writer is too
lazy to separate.” Raymond M.
Kethledge, A Judge Lays Down
the Law on Writing Appellate
Briefs, GP Solo, Vol. 32, No. 5,
Sept./Oct. 2015.
10 Kenneth Oettle, Give a
Quotation a Good Introduction,
Mich. B.J. (Nov. 2008), https://
perma.cc/6CJZ-DSBL.
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The Last Word

The Mechanics of Quoting
by Joe Fore

Lawyers often have to rely on others’
words — words written by legislatures,
courts, or parties to a contract. But
improper use or overuse of quotes
is a problem. A quote was written in
a different context — (usually) by a
different person, for a different purpose. By overusing quotes, we sacrifice
our voice.1 Stringing a bunch of quotes
together compounds the problem;
putting all those different voices in the
same paragraph can make the writing
feel disjointed. Overreliance on quotes
also shows a lack of analysis — too
much time spent showing generic rules
and too little time spent analyzing the
current situation.2
Still, quotes are unavoidable in some
instances. So, let’s explore a few different
ways to use quotes effectively.
1. The short snippet
The first — and, generally, the preferred
— method for quoting is to weave a
short snippet or key part of a quote
into your sentence.3 For example, in a
dispute over whether a document may
be admitted as a business record, we
might want to quote the Supreme Court
of Virginia’s precise timeliness requirement:
To constitute a business record,
the record must have been
prepared
“contemporaneously
with the event” it is documenting.
Arnold v. Wallace, 725 S.E.2d
539, 542 (Va. 2012).
By using the short quote, we’ve retained
the key legal standard — sometimes
known as the “phrase that pays”4 —
which would lose its authoritative and
instructive force if we tried to replicate
it in our own words. But by just quoting
that small portion, we’ve also kept our
voice central to the writing.
2. The full-sentence quote
Another option is to quote a full sen62

VIRGINIA LAWYER | APRIL 2022 | VOL. 70

tence. Following the theory
that we should limit our
quoting, this is usually a
less-desirable approach.
Still, there are times when
it’s easiest to simply drop
in a full quoted sentence.
Obvious examples include
broad, familiar legal standards. Sticking with our
evidentiary theme, a lawyer
seeking to admit evidence
in a trial court might want
to quote a broad, permissive standard
early on in their motion:
"[R]elevant evidence may be
excluded only if the prejudicial
effect of the evidence outweighs
its probative value." John Crane,
Inc. v. Jones, 650 S.E.2d 851, 855
(Va. 2007).
That’s a pretty clear, concise, and persuasive articulation of the rule; it’s hard
to imagine a paraphrase being much
better.
Of course, not all quotes are as pithy
or as helpful. So one alternative is to
paraphrase the rule in your own words
and then tuck the full quoted sentence
into a parenthetical after the citation.5
This lets you use your own words for
added flow and persuasive force, while
retaining the authority of the quote —
in a place where it won’t disrupt your
writing’s flow:
Relevant evidence is generally
admissible. See John Crane, Inc.
v. Jones, 650 S.E.2d 851, 855 (Va.
2007) (“[R]elevant evidence may
be excluded only if the prejudicial
effect of the evidence outweighs its
probative value.”).
3. The introduced full-sentence quote
The last approach is a bit of a hybrid:
starting a sentence with your own
words, and then introducing a full,

quoted sentence — either with a colon
or a comma. Some lawyers think that
this helps solve the over-quoting problem, since they’ve added some of their
own words. But too often, their lead-in
to the quote is merely “As the court
noted,” or “The Court summarized its
reasoning:”. This doesn’t give the reader
any helpful information; there’s no
“set-up” for the quote. Instead, it’s much
more effective if we introduce the quote
by summarizing its key point6:
Virginia law generally favors
admitting relevant evidence: "[R]
elevant evidence may be excluded
only if the prejudicial effect of the
evidence outweighs its probative
value." John Crane, Inc. v. Jones,
650 S.E.2d 851, 855 (Va. 2007).
An effective set-up is even more critical when using lengthy block quotes. A
The Last Word continued on page 61

Joe Fore is a Professor of Law, General
Faculty and Co-Director of the Legal
Research & Writing Program at the
University of Virginia School of Law. Have a
comment, a question, or an idea for a future
column? Email him at jfore@law.virginia.edu
or connect with him on Twitter (@Joe_Fore).
www.vsb.org
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Starting in August of this year, the VSB
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