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Forum
James Madison
One hates to belch at a garden party,
but the hagiographic biography of
James Madison in your February issue
contained nothing about Madison’s economic dependence on stealing the lives
and labor of other human beings commonly known as slavery. One might
think that is at least as important as
knowing that like Johnny Cash, he preferred to dress in black.
In the last paragraph, the author
also suggests that the Civil War was an
“ironical” contrast to Madison’s work
in support of the Constitution. In fact,
there are good arguments that the
outsize influence given the slaveholding states during the early years of the
Republic led to the Civil War. That
influence was a direct consequence

of some of the constitutional contrivances supported so energetically by
Madison. Irony had nothing to do
with it.
Hugh F. O’Donnell
St. Paul, Virginia

Letters
Send your letter to the editor to:
norman@vsb.org or
Virginia State Bar
Virginia Lawyer Magazine
1111 E Main St., Suite 700
Richmond, VA 23219-0026
Letters published in Virginia Lawyer
may be edited for length and clarity
and are subject to guidelines
available at www.vsb.org/site/
publications/valawyer/.

Jest Is For All

by Arnie Glick
A

WORLD

OF

DIFFERENCE
Fastcase
Legal Research

start your journey
LEARN MORE AT

www.fastcase.com
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LEGAL SERVICES CORPORATION
Notice of Grant Funds Available for Calendar Year 2021
The Legal Services Corporation (LSC) announces the availability of grant funds to provide civil legal services to eligible clients during calendar year 2021. In accordance with LSC’s multiyear funding policy, grants are available for only specified service areas. On or around April 1, 2020,
LSC will publish the list of service areas for which grants are available, and the service area descriptions at https://www.lsc.gov/grants-grantee
-resources/our-grant-programs/basic-field-grant/lsc-service-areas. The Request for Proposals (RFP), which includes instructions for preparing the
grant proposal, will be published at https://www.lsc.gov/grants-grantee-resources/our-grant
-programs/basic-field-grant on or around June 1, 2020. Applicants must file a Notice of Intent to Compete (NIC) and the grant proposal
through LSC’s online application system in order to participate in the grants process.
Please visit https://www.lsc.gov/grants-grantee-resources/our-grant-programs/basic-field-grant for filing dates, applicant eligibility, submission
requirements, and updates regarding the LSC grants process. Please email inquiries pertaining to the LSC grants process to LSCGrants@lsc.gov.

President’s Message
by Marni E. Byrum

The Future Is Still in Our Hands

As I sat down to write my last

column, I envisioned a reflection on
the past year. How, during my term I
had the privilege of traveling around
the state — meeting with lawyers from
all types of practices and in all sizes of
communities. In each of these encounters I spoke of my vision for the
Bar and the importance of inclusion,
diversity and engagement. In addition,
I stressed the strength and stability of
the VSB and emphasized the absence
of any critical issues facing the Bar this
year. To update the local bar associations, I focused on:
• Amendments to the rules of professional responsibility and the new
requirements to balance your trust
accounts on a monthly basis;

• The ongoing need for additional pro
bono assistance. That we are the only
profession which retains the privilege
of self regulation, and my belief that
we maintain the privilege by being
vigilant in our overarching mission
of protecting the public. Moreover,
that there can be no stronger support
for public protection than providing
equal access to our courts and equal
justice under the law;
• The importance of judicial independence and the work of all statewide
bar associations in the area of judicial
evaluation and support of our judiciary;
• The collegiality and cooperation
between the Virginia State Bar and
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the Virginia Bar Association to represent and support the interest of all
Virginia lawyers;
• Recognizing the amazing work
being done by members of the VSB,
suggesting other ways to be engaged
with the VSB through the disciplinary system, committee work, or
Bar Council and stressing my goal of
introducing more diversity into all
levels of the Bar.
Unfortunately, however, our universe has shifted. Those topics, which
seemed so important and timely, are
now mere memories of a different
time. A time when engagement meant
face to face conversation and in person
contact, and our world was larger than
the square footage of our homes.
And so, I have sat for a long
time — staring about the room, then
out the window — wondering what I
might say.
I realized, however, and want
to emphasize to each of you, that it
is precisely because of that shift that
lawyers must be more engaged than
ever. Throughout the country, as states
navigate this new normal, lawyers
are essential — both according to the
coronavirus protocols and, in actual
fact — and we must continue to be on
the front line defending and protecting
clients’ rights and speaking for those
who may have no voice. Whether we
feel up to the task or not, there is no
one better prepared or better qualified.
During this year there are celebrations planned around the country

for the 100th Anniversary of the 19th
Amendment guaranteeing and protecting women’s constitutional right
to vote. Most are looking at the changing landscape of voting rights since
ratification of the 19th Amendment
with a focus on contemporary legal
challenges to voting requirements.
As we enter into a national election
season, with no defined parameters on
this pandemic, it is imperative that you
engage in these issues.
There will be significant challenges as we define how people exercise
their right to vote. Lawyers provide a
necessary voice in this conversation.
We must step up — celebrate, support
and fight to protect our most fundamental right. Encourage others to be
part of that conversation and to use,
not discard, their right to vote.
I am proud to be among the
ranks of Virginia lawyers. I have been
fortunate to work with a remarkable
and dedicated staff and to meet with
so many of you. Because of you, it has
truly been my privilege to serve as the
eighty-first president of the Virginia
State Bar.

INCLUSION

Z
DIVERSITY

Z
ENGAGEMENT
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Confidential help for substance abuse problems and
mental health issues.

For more information, visit https://vjlap.org
or call our toll free number 24/7: 1-877-545-4682
Lawyers Helping Lawyers is now
Virginia Judges and Lawyers Assistance Program

Executive Director’s Message
by Karen A. Gould

The VSB in the Time of Coronavirus

Robert Burns in his poem “To a

Mouse” prophetically stated: “The best
laid plans of mice and men often go
awry.” The coronavirus has certainly
caused the best laid plans of many
Americans to go awry in recent times.
Fortunately for Virginia’s lawyers,
Governor Northam’s Executive Orders
531 and 552 have created certainty in a
time of uncertainty by providing that
businesses offering professional services, including law firms and lawyers,
may remain open but should utilize
teleworking as much as possible.
When telework is not feasible, such
businesses must adhere to social distancing recommendations, enhanced
sanitizing practices on common
surfaces, and apply the relevant workplace guidance from state and federal
authorities.3 People should not gather
in groups of more than ten.4 Likewise,
clients may leave their residences for
the purpose of obtaining legal services.5 The Governor’s orders currently
expire June 10, 2020.
The VSB has received several
inquiries as to:
1. whether the “live” requirement for
MCLE courses will be waived because
of the current health crisis and/or the
Governor’s stay-in-place order; and
2. whether the MCLE requirements
for 2020 will be waived in total.
Programs delivered via teleconference or webcast where there is
an opportunity to interact with the
speaker in real time qualify as “live”
courses. Just make sure any course
you take indicates it is approved for
Virginia live interactive credit. A partial list of already approved teleconference and webcast CLE courses is available on the MCLE course page.6 No
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decision has been made to waive the
MCLE requirements for October 31,
2020, at the present time. If a change
is made to the MCLE requirement
by the MCLE Board of the Supreme
Court of Virginia, a notification will be
posted on the VSB website and publicized through the VSB monthly news
email sent on or about the first day of
each month.
If you go to the VSB events
calendar, you will see that most VSB
events have been canceled through
June 10, 2020, which coincides with
the expiration of the Governor’s emergency orders. A decision on the VSB
Annual Meeting, currently scheduled
to take place June 17-20, 2020, awaits a
decision by the Governor on whether
to extend the emergency declaration
beyond June 10th.
Meanwhile, as with most persons
gainfully employed who have been
encouraged to utilize teleworking as
much as possible, many VSB employees are teleworking from home, the
ultimate in social distancing. Some,
like myself and others who prefer
working in the office, are enjoying the
quiet of the reduced staff environment.
This is subject to change, depending upon advice from the Center for
Disease Control and direction from
the Governor’s Office. The VSB office
at 1111 E. Main Street in Richmond,
however, is closed to visitors. If you
need to reach a staff person, please
send an email or call the appropriate contact person.7 We strongly urge
the use of electronic communication
to assist us in providing services to
protect the public.
Petitions for Council elections
were accepted until midnight on
April 1, 2020. Five circuits will have

contested elections: Circuits 2, 9,
13, 15, 19. Nine circuits will not have
elections to fill their vacancy (the
parenthetical indicates who filed to fill
the upcoming vacancy): Circuit 1 (D.J.
Hansen); Circuit 4 (Neil Lowenstein);
Circuit 7 (Ben Mason); Circuit 10
(E.M. Wright, Jr.); Circuit 11 (Shaun
Huband); Circuit 14 (Marissa Mitchell
and Craig Davis); Circuit 18 (Stacey
Rose Harris); Circuit 20 (Susan
Pierce); and Circuit 25 (Bill Wilson).
All contested elections will be conducted electronically. VSB members
whose address of record was in either
Circuit 2, 9, 13, 15 or 19 as of March
15, 2020, will be notified of their
candidates in advance of the election
commencing and given instructions
on how to vote. VSB members whose
address of record was in either Circuit
2, 9, 13, 15 or 19 as of March 15, 2020,
will be given instructions on how to
vote prior to the election. Voting will
begin April 13, 2020 and conclude at
midnight on May 1, 2020.
The VSB Communications
Department urges you to check the
VSB website frequently to keep up to
date on developments.
Stay well!
Endnotes
1	E0-53 indicates that is effective from March
23, 2020 and extends until April 23, 2020.
2	E0-55 amends the effective dates of E0-53
and states that the Declaration of Public
Health Emergency, Order of Public Health
Emergency One, E0-53 and E0-55 are effective until June 10, 2020, unless amended or
rescinded by further executive order.
3 Paragraph 8 of EO-53.
4 Paragraph 2 of EO-55.
5 Paragraph 1.a. of EO-55.
https://www.vsb.org/site/members/mcle
6	
-courses#courses
7	Consult https://www.vsb.org/site/about/
bar-staff for a listing of VSB staff contact
information.
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Law Practice During COVID-19

Resources for Virginia Lawyers
The Virginia State Bar continues to
provide essential services to Virginia’s
lawyers and the public. However, we
have taken steps to keep the health and
safety of our members, employees, and
the general public at the forefront of
our actions in this rapidly changing
situation. Resources for Virginia lawyers
can be found online at https://bit.ly/
covidVSB.
We strongly urge the use of electronic
communication to assist us in providing
the following services:
File a Complaint Against a Lawyer
If you have concerns regarding the
conduct of a lawyer, you may submit a
complaint to the Virginia State Bar. In
order to ensure prompt receipt and review of complaints we strongly urge you
to submit bar complaints online.
File an Unauthorized Practice of Law
Complaint
An Unauthorized Practice of Law (UPL)
Complaint can be submitted by completing the form and emailing it.
Request an Unauthorized Practice of
Law Opinion
A Virginia lawyer may request a UPL
Opinion by completing the form and
emailing it.
Ethics Questions
The VSB Ethics Hotline is open during
the pandemic for Virginia lawyers.
See page 13 for more info.
Regulatory Compliance
Both Membership and MCLE services
are operating with reduced capacity due
to delays in mail processing and other
extenuating circumstances related to
the COVID-19 public health emergency. You should anticipate processing
www.vsb.org

delays. You may contact us with specific
questions by telephone at MCLE (804)
775-0577 and Membership (804) 7750530. Should you experience delays in
contacting us by telephone or if you
prefer email, please email us at MCLE@
vsb.org or membership@vsb.org.
Regarding the LIVE MCLE
Requirement: Programs delivered via
teleconference or webcast where there
is an opportunity to interact with the
speaker in real time qualify as live
interactive CLE. Make sure any course
you take indicates it is approved for
Virginia live interactive credit. Contact
the course sponsor with any questions.
A partial list of already approved teleconference and webcast CLE courses
is available on the MCLE page under
Current Virginia Approved Courses.
The MCLE requirements for 2020
have not been canceled. Information on
this and other MCLE questions during
the pandemic at www.vsb.org/site/news/
item/faqs_about_mcle_covid_19.
Disciplinary Hearings
The Virginia State Bar Disciplinary
Board has generally continued Board
hearings through April. The status of all
hearings will continue to be updated at
www.vsb.org/site/events.
Meetings and events
Virginia State Bar has canceled most
in-person meetings and events, with
very limited exceptions, until June 10,
2020. Most live events have been postponed or will be held by teleconference
in an effort to minimize the potential
spread of the coronavirus. Registrants
have been contacted directly about any
postponed events. We are monitoring
the situation as to events taking place
beyond June 10, including the Virginia
State Bar Annual Meeting. The status of

all meetings will continue to be updated
at www.vsb.org/site/events.
Mental health
The Virginia Judges and Lawyers
Assistance Program is available 24/7/365
for confidential assistance to lawyers
and judges with concerns about mental
health, addiction, or other stressors
caused by this pandemic. Visit https://
vjlap.org.
Resources for Legal Professionals from
the Virginia Lawyers’ Wellness Initiative
can be found at https://www.vsb.org/
docs/COVID_wellness.pdf

COVID-19 special section
Virginia Lawyer brings you these
articles on the following pages:
Weathering This Storm for Our
Profession and the Public
by Renu M. Brennan
Ethical Issues for Law Firms and
Lawyers During COVID Layoffs
by James M. McCauley
CARES Act: Small Business
Paycheck Protection Program and
Loan Forgiveness
Assistance Opportunities for Law
Firms and Their Clients During
COVID-19
by Christen Church and Max
Wiegard
Working from Home Puts Your
Firm’s Information at Risk
by Alex Nette and Stephen
Thompson
How COVID-19 and a Recession
Could Impact Malpractice Claims
by Mark Bassingthwaighte
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Bar Counsel’s Message
by Renu M. Brennan

Weathering This Storm for Our Profession
and the Public
While challenging us in

unprecedented ways, the COVID-19
pandemic presents lawyers with the
opportunity to serve the community
and emphasize our value and dedication to our clients and society. It’s a
chance for lawyers to shine, maintaining commitments to clients and their
needs, while minimizing exposure.
As of publication, law firms may
remain open,1 teleworking to the
greatest extent feasible. Clients may
leave their residences for the purpose
of obtaining legal services.2 Attorneys
must – as well we should - adhere
to social distancing consistent with
state and federal guidance.3 When it
is not feasible to telework, we should
not gather in groups of more than ten
people4. By Orders entered March 16,
2020 and March 27, 2020, the Supreme
Court of Virginia declared and extended a judicial emergency through April
26, 2020. As set forth in the Orders,
courts and clerks’ offices remain operational, while, with certain exceptions,
deadlines are extended.
Fortunately, the internet and a
plethora of virtual resources facilitate
the practice of law. We are luckier than
many other professions and trades, in
terms of being well suited to telework.
We are also buoyed by our peers. It is
heartening to see lawyers, firms, and
bars galvanize to support our profession, and in turn, clients and the public. The VBA, VTLA, Fastcase, Virginia
CLE, and many other providers and
groups are offering conference calls,
webinars, and guidance on how best to
navigate in this time. Virginia’s Judges
and Lawyers Assistance Program
remains open and available around the
clock. The dialogue, collaboration, and
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resources from the legal community
underscore the best of the legal profession.
We also recognize that, even with
the available resources, this is a hard
time for lawyers. Lawyers ultimately serve the public, and, when they
cannot meet with clients or attend
court, they cannot earn fees. Many
attorneys, like the public they serve,
are experiencing financial difficulties
and are having to make hard decisions regarding rent and staff. As they
make these difficult decisions, lawyers
must remember that their ultimate
responsibility is to their clients and the
profession.
Throughout this crisis, the Bar will
continue to support and regulate lawyers and protect the public. The Bar’s
Ethics Hotline is open and responding
to calls and emails. The discipline
department continues to manage
our critical system of self-regulation,
including encouraging electronic submission of complaints, and exploring
virtual resources to facilitate investigations and hearings. The Bar, like other
agencies, is focused on mission-critical
operations.
Attorneys continue to step up
and assist the clients of lawyers who
can no longer practice law and have
no succession plan. As required by
the Executive Orders, as much as
possible can and will be done by mail
and email. By Order entered March
31, the Circuit Court in Richmond
appointed Mike Tittermary to wind
down an immigration practice. With
the help of bar counsel counterparts at
the Department of Homeland Security
and the Department of Justice, Mike is
working to assist many clients with im-

migration applications and cases. The
Discipline Department is also working
to appoint a receiver over the practice
of another attorney who cannot run
a law practice due to chronic illness.
This is a critical service to both the
public and profession, and we thank
the lawyers who are willing to act as
receivers.
What practical guidance can the
Bar offer? Remember that your clients
are trying to resolve complex legal
issues they may not understand while
coping with the stress caused by the
pandemic.
Communicate early and often
about the status of matters you are
handing and the implications of the
pandemic and related orders. Consider reaching out to clients even if
they haven’t requested an update or
asked a question. Stay informed about
COVID-19, as you stay aware of orders
and the law. Make sure your clients
have a backup contact if they cannot
reach you. Comment 5 to Rule of Professional Conduct 1.3 Diligence urges
succession plans for solo practitioners.
If you cannot handle a matter
pending before a court, seek leave to
withdraw and recommend other attorneys who might be able to assist the
client. Conversely, be prepared to step
up and help if you are able.
Safeguard funds — deposit unearned fees in trust. While teleworking
and emailing, remember the obligations to safeguard client confidences
and information, and consider data
security and privacy.
As follows are some LEOs to consult that might be useful during this
LEOs continued on page 52
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Ethics Counsel
by James M. McCauley

Ethical Issues for Law Firms and Lawyers
During COVID Layoffs
As of April 3, 2020, jobless

claims have risen to over 10 million in
just two weeks. Many businesses are
suspended or closing, some permanently. Law firms, mostly large and
mid-sized, are laying off or giving
furloughs to lawyers and support
staff because of the rapidly accelerating economic downturn caused by
the COVID-19 virus pandemic. Law
firms typically lay off or furlough newer attorneys and staff and it is assumed
that their work will be reassigned to a
remaining lawyer or staff person. No
one can predict whether these layoffs
or furloughs will be short-term, lasting
only until the pandemic has ended, extend for a considerable time afterward,
or become permanent.
If furloughed or laid off, a lawyer’s ethical obligations will depend
upon the level of responsibility for
client matters prior to departure
from the firm and when they can
expect to return to work, if that can
be determined. All civil and criminal
cases are continued generally, with
exceptions for arraignments, bond
hearings, motions for protective orders
and other matters of an urgent nature.
Lawyers laid off or furloughed indefinitely may be required to meet and
confer with their law firm regarding
notification to clients on whose matters the departing lawyer had primary
responsibility. Rule 5.8(a). Lawyers
also have a communication duty under
Rule 1.4 to keep a client reasonably informed of material information relating to the representation of the client,
which would include the departure of

www.vsb.org

the lawyer primarily responsible for
the handling of their case. Va. LEO
1822.
Rule 5.8 requires the law firm
and/or the departing attorney to notify clients of the lawyer’s departure
if the departing lawyer is primarily
responsible for handling that client’s
matter. Newer lawyers in the firm may
not have primary responsibility for
client matters and their departure will
not trigger a notification duty under
Rule 5.8.
Many legal ethics opinions recommend, but do not require, that the
notice to clients be a joint communication by both the departing lawyer and
the law firm. Va. LEOs 1332 and 1822.
In addition to notifying the client
that the lawyer is leaving the firm, the
notice to clients should inform the
client of their choices for continuing
the representation—that the client’s
matter will continue to be handled
by the departing lawyer; or another
lawyer in the firm will assume responsibility for handling the matter; or, the
client may elect to take their matter to
another firm.
In many instances the lawyer who
has been laid off or furloughed will
not be prepared to continue handling
client matters after leaving the firm. In
other situations, the lawyer may seize
the opportunity to start his or her own
practice and continue handling those
matters which the client has directed
to migrate with the departing lawyer.
Lawyers planning not to continue
representing clients after their departure will need to inform the client of

that fact, preferably in writing. If the
client matter includes pending litigation in which the departing lawyer is
counsel of record, a praecipe should
be filed, with copies to opposing
counsel or pro se parties to update any
changes in counsel of record if another
attorney in the firm will be serving as
counsel of record; or to give notice that
the departing attorney will continue
handling the case at a new address of
record.

The VSB Ethics Hotline is open
during the pandemic for Virginia
lawyers.
Call the Ethics Hotline at (804) 7750564. You will be prompted to leave a
voice mail message, and your call will be
returned in the order of receipt or email
the Ethics Hotline.
Submit a legal ethics question
online at www.vsb.org/site/regulation/
ethics-questions-form.
Depending on the complexity of your
question, you will receive either an
email response or a return phone call.
The ethics staff strives to respond to
your questions within the same day.
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CARES Act: Small Business Paycheck Protection
Program and Loan Forgiveness
Assistance Opportunities for Law Firms and Their Clients During COVID-19
by Christen Church and Max Wiegard

Within the nearly 900 pages that
outlines the “Coronavirus Aid,
Relief, and Economic Security
Act” (the “CARES Act”) is the
“Keeping American Workers
Paid and Employed Act,” which
contains the Paycheck Protection
Program and associated loan
forgiveness.
The Paycheck Protection
Program
The Paycheck Protection Program is a
low interest loan (a “covered loan”) that
is eligible for up to 100% principal forgiveness if certain requirements are met
by the borrower. Borrowers can generally borrow up to 2.5 times the borrower’s average monthly payroll costs
(capped at $10 million). Covered loans
will be deployed through the Small
Business Administrations’ (SBA’s) 7(a)
loan program, but these are not typical
SBA 7(a) loans. The covered loans are
unsecured, no guarantors are required,
and the loans are made without fees to
borrowers.
If the borrower uses the covered
loan funds for covered expenses during
an eight-week period, the borrower will
be eligible to have up to the entire loan
forgiven. In order to be eligible for full
loan forgiveness, at least 75% of the covered loan funds must be used for payroll
costs, with up to 25% used for covered
overhead expenses like rent, mortgage,
interest, and utilities. This forgiveness
amount may be reduced in certain instances, including if there is a reduction
in work force or if salaries of employees
are materially reduced.
14
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The terms of covered loans will be
the same for all borrowers, and payments by borrowers toward covered
loans will be deferred for six months.
These covered loans will have a 1%
interest rate and a maturity date of two
years. Any portion of a covered loan that
is not forgiven will continue as an SBA
loan under the same terms.
The SBA and the Department of
Treasury have issued initial and interim
guidance, and we anticipate additional
guidance will continue to be issued
to address remaining questions and
ambiguity associated with Paycheck
Protection Program.
The terms of the Paycheck Protection
Act and lender requirements remain
fluid as of the writing of this article,
interested borrowers should reach out
to their lenders to discuss the program.
We anticipate that demand will exceed
supply, and while the Department of
Treasury has stated that additional funds
will be requested if needed, the success
and timing of such additional requests
are not certain. Additional information,
including information about participat-

ing lenders, may be found at www.sba
.gov and www.treasury.gov.
Below are some frequently asked
questions, along with answers based on
the information available at the time of
this writing.
Who is eligible for the Paycheck
Protection Program?
• Businesses, including both for profits
and 501(c)(3) nonprofits, employing
fewer than 500 employees (or possibly more than 500 if the SBA small
business designation for your industry
is more than 500 employees). Sole
proprietors, independent contractors
and self-employed individuals are also
eligible to receive these covered loans.
• The text of the CARES Act specifies
that the SBA’s affiliation rules will
apply to applicants unless a waiver
applies (e.g., certain businesses in
the hospitality industry, a franchise
assigned a franchise identifier code by
the SBA, and a business that receives
financial assistance from certain small
business investment companies). The
interim final rule, published on the
www.vsb.org
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Department of Treasury’s website
April 2, 2020, states that the SBA will
issue additional guidance regarding
the applicability of the affiliation rules
at 13 CFR 121.103 and 121.301 to the
Paycheck Protection Program loans.
Is there any requirement for a borrower to prove alternative funds are
not available or to demonstrate the
scope of the detrimental impact of
COVID-19 on your business?
• NO, there is no requirement in the
Paycheck Protection Program for a
borrower to prove that alternative
funds are not available.
• NO, there is no requirement in the
Paycheck Protection Program to
demonstrate the scope of COVID-19’s
impact on your business. Borrowers
must provide “a good faith certification…that current economic uncertainty makes this loan request necessary to support the ongoing operations
of the Applicant.”
What is the maximum amount of a
covered loan?
• In general, the maximum amount of
the loan that can be taken as a covered
loan is 2.5 times average monthly
“payroll costs” of the borrower for the
year prior to loan being made (capped
at $10 million). There is an alternative
measurement period if the borrower
was not in existence for a full year
prior to receiving a covered loan.
• “Payroll costs” include things like
wages, health care benefits, retirement
benefits, certain state and local taxes
assessed on employee compensation. There are also some exclusions,
including for employees with payroll costs in excess of $100,000, as
well as certain sick leave and family
leave wages for which an employer is
eligible for a credit under the Families
First Coronavirus Response Act, and
certain federal taxes.
What can the loan funds be used for?
• There are a number of allowable uses
of covered loans including payroll,
www.vsb.org

healthcare benefits, rent, utilities, interest on certain debt obligations.
What is the process for obtaining
the loan?
• The covered loans will be deployed
using the 7(a) SBA loan program. The
expectation is that additional lenders
will be approved, but one thing that
businesses can do now is to check with
your lender to see if they are already
approved lenders under the 7(a) SBA
loan program and if they are accepting
applications for covered loans under
the Paycheck Protection Program.
How are loans forgiven?
• Borrowers will be eligible for forgiveness of indebtedness on a covered
loan in an amount equal to the sum of
payroll costs, interest on any covered
mortgage obligation (but not prepayment of principal), covered rent obligations, covered utility payments, up
to the principal amount of the covered
loan. To be eligible for full forgiveness,
no more than 25% of these funds may
be used for non-payroll costs.
• While interest will begin to accrue
immediately upon the loan’s origination, the most recent guidance in the
interim final rule, published April 2,
2020 by the Department of Treasury,
indicates that the borrower will not
be required to pay interest on that
portion of the loan that is forgiven.
The amount of the covered loan that is
forgiven will not be included in gross
income of borrower.
• The amount forgiven will be reduced
proportionately if the number of full
time equivalent employees is less
than the number employed 2/15/196/30/2019 or 1/1/2020-2/29/2020 (employer choice on measurement dates)
or if employee compensation has a
significant reduction, of more than
25%, and with some exceptions for
employees earning over $100,000. The
text of the CARES Act also includes
incentives for employers to avoid a
reduction in the amount of forgiveness
by rehiring individuals or increasing

wages in accordance with the terms
provided in the Act.
• The borrower will submit an application for loan forgiveness to its lender
with associated documentation and
certification from borrowers. We
anticipate additional guidance will be
forthcoming.

Tax Relief provided by the
CARES Act
Also, within the CARES Act is the
“Relief for Workers Affected by
Coronavirus Act,” which contains provisions that provide certain tax relief to
small business and individual taxpayers
affected by the coronavirus pandemic.
What tax relief is available to small
businesses?
• Forgiven Indebtedness Under a
Covered Loan Is Not Taxable Income.
In connection with the implementation of the Paycheck Protection
Program described above, the CARES
Act provides that the amount of forgiven indebtedness on a covered loan, will
not be taxable as discharge of indebtedness income, if the forgiven amount
was used for permitted purposes described above.
• Available Payroll Tax Credits.
Eligible small businesses can qualify
for a refundable credit against the
business’s 6.2% portion of the Social
Security (OASDI) payroll tax for 50%
of certain wages paid to employees
during the COVID-19 crisis. Please
note, this payroll tax credit is not available to businesses receiving covered
loans under the Paycheck Protection
Program. The IRS is authorized to advance payments to eligible businesses
and waive penalties for businesses who
do not deposit applicable payroll taxes
in reasonable anticipation of receiving
this payroll tax credit.
° Which small businesses are eligible
for this payroll tax credit?
This payroll tax credit is available to
businesses during 2020, including
CARES Act continued on page 48
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Working from Home Puts Your Firm’s
Information at Risk
by Alex Nette and Stephen Thompson

The recent novel coronavirus
(COVID-19) pandemic has led
to a global health emergency
with unprecedented action being
taken to combat it. This included
many law firms moving to remote
work for the first time. While
getting accustomed to working at
home may have been your biggest
challenge, the security of your
firm’s sensitive information may
have been ignored.
Cybersecurity is one of the most pressing and prevalent business risks in the
digital age; however, it often gets overlooked. The consequences of disregarding cybersecurity can include inability
to conduct business, monetary loss, and
reputational damage. Many firms that
are moving to remote work are relying
on technological solutions that work
rather than solutions that work securely.
Here are three major cybersecurity risks
that law firms may face.
Risk One: Leaving Electronic
Devices Unprotected
When we talk about electronic devices,
we generally include computers (laptops
and desktops), tablets, and smartphones.
These devices may be owned by you or
your firm and, as a result, may require
different actions on your part to protect
them. Regardless of ownership, you
should always lock your devices when
you walk away. And while you are not
likely to be using public Wi-Fi during
the COVID-19 pandemic, validate that
16
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your Wi-Fi at home is secured using
WPA2 and a strong password.
If you are using a personal device
for work, make sure no one else in your
household has access to your firm’s information or digital resources, like firm
files, email, cloud storage, or video conferencing tools. Not only is this critical
from a cybersecurity perspective, but it
also helps avoid confidentiality concerns
with clients. Furthermore, confirm the
device has the latest updates applied to
it, and for computers, install and continuously update a malware/virus scanner.
Finally, only access your firm’s information in a way that does not require it
to be downloaded onto your personal
device (i.e., access on the cloud or a remote desktop). If you must, upload the
files to a firm file storage option when
you are done and then delete the files

from your device (including emptying
your trash can).
Risk Two: Allowing Information
Leaks
Your firm likely accesses its information
through a number of digital resources,
including email, remote connection options, and applications that support the
firm. All of these need to be configured
correctly to keep the information they
process secure.
Email is unencrypted by default.
This means that anything you send via
email, including attachments, can be
intercepted and read by someone else.
If you are sending sensitive information, send it as an attachment and
encrypt it with a password — sharing
the password with the recipient through
another method, like a text. Also, turn
on two-factor authentication for your
www.vsb.org
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email. You have likely encountered this
when you log on to your bank website
and are prompted to enter a temporary
numerical code provided via text message. While this may feel redundant, it is
a critical step in stopping hackers from
getting into your firm’s email.
There are myriad remote connection options that your firm may employ:
a virtual private network (VPN) allows
you to access all of your firm’s digital
resources; a remote desktop application
allows you to access your desk computer; or cloud-based applications, like
Office 365, allow you to perform specific
tasks. Each option should be provided
by a trustworthy company and not just
the cheapest option. The solution should
also encrypt all information while it is
moving to and from your devices with
the latest encryption standards (i.e.,
AES-256 or better).
Your firm also likely relies on
numerous supporting applications that
help your firm operate. These can be
located on a server in your office, or in
the cloud, and include core business
functions, like accounting software,
timekeeping software, or file storage systems. These resources must be configured correctly to prevent unauthorized
access, which includes using encryption.
Additionally, if the resources are not appropriately maintained with updates, or
are outdated and have reached “end-oflife,” they may have vulnerabilities that
make them susceptible to cyberattacks.
Risk Three: Being Susceptible to
Social Engineering
With most of the world’s workforce now
working remotely, there has been a large
uptick in social engineering cyberattacks
due to the distributed nature of employees. These attacks aim to trick individuals, with the most common form being
email phishing.1 The email subjects have
often focused on the current pandemic
but may also impersonate an executive
and ask the recipient to redirect money
www.vsb.org

transfers, gather W-2 information, or
purchase gift cards.
If you are ever in doubt about the
legitimacy of an email, pick up the
phone and call the sender directly. Do
not call any phone numbers listed in
the email or reply to the email. And
if you are the recipient of a suspected
phishing email, know where to report it
within your firm so that the rest of your
colleagues can be alerted.

other issues. Your firm’s response plan
should also be tested regularly with
exercises to validate its comprehensiveness.
Cybersecurity cannot be relegated
to the bookshelf — especially during
the current pandemic. While you may
be focused on making technology work
for you during this time, do not neglect
making technology work for you securely; the consequences can be severe.

How Can Your Firm Be More
Secure?
If this is the first time your firm is working remotely, or remotely at this scale,
validate that firm devices and digital
resources are configured securely. This
includes checking them regularly to
confirm they continue to align with the
expected configurations and verifying
they can handle an increased remote
workload.
Second, the firm should clearly
define what devices and digital resources are allowed to be used to access firm
information and how to do so appropriately. This list should be regularly
updated and maintained.
Finally, your firm should provide
employees with steps to follow at the
first sign of a cyberattack, with the goal
of limiting the impact. A cyberattack
could include phishing, malware, or

Endnotes
1	Verizon, 2019 Data Breach Investigations
Report (May 2019) https://enterprise.verizon
.com/resources/reports/2019-data-breach
-investigations-report.pdf

Alex Nette is president and CEO of Hive
Systems and is a strategic advisor to government and private sector clients in the
establishment and continuous improvement
of preeminent cybersecurity programs. He has
provided executive level and subject matter
expertise on cybersecurity for nearly a decade
and applies his work from various cybersecurity disciplines in a holistic approach that
prioritizes organizations’ operations. He may
be reached at alex.nette@hivesystems.io

Stephen Thompson is an associate attorney at the law firm of BotkinRose PLC in
Harrisonburg. His practice covers a wide
range of transactional topics including real
estate, taxation, business formation, and estate
planning. Thompson became interested in
technology at an early age. His father’s professional involvement in IT fostered his interest
in the importance of security and proper use of
technology. He may be reached at sthompson@
botkinrose.com.
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How COVID-19 and a Recession Could Impact
Malpractice Claims
by Mark Bassingthwaighte

During a recession, and for the three

years following, there has historically
been a huge spike in paid claims, which
is a number that typically doesn’t return
to a more normalized level until five
years post-recession. In addition, and
looking back at the events of 2008
specifically, legal malpractice insurers
experienced a spike in paid claims
above $10,000 that ranged from 35%
to 41%. I share this in order to explain
why recessions always capture the attention of the insurance industry because
given how the markets look of late, another recession appears to be imminent
thanks to the COVID-19 pandemic. I
wish it were otherwise, but it sure looks
like history is going to repeat itself.
As a Risk Manager for a legal
malpractice insurer, one interesting
question for me is how will COVID-19
impact our insureds? While only time
will tell, I have a few thoughts. Lawyers
are already having to deal with telecommuting and all the associated risks,
not the least of which is a significant
increase in the risk of someone at a
firm becoming a victim of a cybercrime. A number of lawyers and more
than a few clients will be forced to deal
with significant and potentially longterm reductions in household income.
Some lawyers may simply say enough
is enough and decide to retire, while
others may be forced into postponing
retirement as a result of steep declines
in their retirement accounts - and this is
just for starters. While I could continue
on, I’ll admit this is starting to make me
feel a bit depressed, so I’ll stop.
Here’s the point I’m trying to make.
Everyone, including lawyers, is hoping to maintain some level of control
and normalcy during very uncertain
times. The challenge here is to not
let emotions, such as fear and panic,
18
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cloud one’s personal and professional
judgment because that’s when poor
decisions are made. For example,
investments get sold at the market’s
bottom, an attachment to an email that
claims to have the answer to preventing
the spread of coronavirus is opened too
quickly, or an important deadline never
gets entered into a calendar, all because
worry and fear rule the day.
Now, based upon what has happened as a result of past recessions coupled with the realities of the response
to COVID-19 from the individual level
to that of governments, here’s what
legal malpractice insurers are currently
concerned about. First, claim frequency
and/or claims severity will change for
any number of reasons. We just can’t
accurately predict how. At a minimum,
clients will look to blame their lawyers
when their business dealings go south
as a result of the near-certain recession
that’s coming. Lawyers and staff will
make mistakes that would otherwise
not have been made due to the rapid
transition to working from home and/
or being under excessive stress. And
clients, who are also experiencing excessive stress, will question decisions they
made in light of the advice their lawyer
gave them if their legal matter doesn’t
work out the way they expected it to.
Regardless, there will be a new normal
in terms of claims, at least for a few years.
Second, policy retention may be
an issue; but again, we can’t accurately
predict how this might evolve. Lawyers
facing difficult financial times may
choose to leave the practice of law entirely or may decide to allow their policy
to lapse and simply go bare as a way
to save some money. Of course, there’s
the flip side, some who have previously
been bare may decide now’s the time to
purchase coverage because the value of

their assets have dropped, and their level
of risk has risen. Only time will tell.
I do understand that right now it
can be difficult to turn off the noise and
stay focused on the tasks at hand; to
stop worrying about finances and family
and take care of the business side of the
practice; and to keep emotions in check
as you try to find the time to document
your files, keep your clients informed,
and struggle to deal with courthouse
closures and emergency orders. It’s a
given that mistakes will be made; but it
seems to me that times like these truly
underscore one of the values of having
a malpractice policy. It’s the comfort
that comes with knowing that if some
mistake does eventually turn into a
malpractice claim, you’ve got coverage
in place.
That said, I can’t help myself. I
need to add one final comment. For all
of you who have up until now made
a choice to forgo coverage, I can’t
imagine a better time to rethink that
decision because as I stated above, the
value of assets has dropped, and the
level of risk has increased. The peace of
mind that comes with the purchase of
a legal malpractice insurance policy is
worth every penny if you ask me.

Mark Bassingthwaighte, ALPS risk manager,
has conducted more than 1,000 law firm risk
management assessment visits, presented
numerous continuing legal education seminars
throughout the United States, and written
extensively on risk management and technology. His webinar on Best Practices for Client
Selection in the ALPS CLE library is at
http://alps.inreachce.com. He can be contacted
at: mbass@alpsnet.com.
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The Corporate Counsel Issue
by Mark Newcomb

As the Board of Governors of the Corporate Counsel
Section began to work toward this issue of the
Virginia Lawyer last winter, we were excited to have
the magazine return to consider our practice for the
first time in nearly two decades. While our section focuses upon facilitating communication and
exchange of ideas amongst attorneys who work in a
corporate setting, our members recognize that the intersection between in-house and outside, or law firm,
practice forms the critical foundation of our work.
Approaching publication of this edition, we wanted to
focus upon two questions central to that relationship:
When do we seek assistance from outside counsel?
And what do we focus on in evaluating and selecting a law firm to provide that support?
Sitting down today to put pen to paper – or more
accurately, keystrokes to a computer – to write this introduction, I am acutely aware that our world and our
practice have changed dramatically from just a few
months ago. The COVID-19 pandemic that has swept
across oceans and continents has nearly eliminated
the commute from home to work through “social
distancing” and quarantine requirements; office
buildings, with their “cubicle farms” and call centers,
have been emptied and court proceedings are delayed.
Our business, and the practice of law, now proceeds
remotely, and face-to-face communication requires
access to video-conference systems.
Although the landscape of our practice may be
changing, we expect the essential structure of the
in-house and outside counsel relationship to remain
the same: corporate counsel will work to protect
business opportunity and maximize the efficiency of
attorney assets, while law firms will seek to establish
and maintain long-term business relationships. This
edition includes a number of articles that were written
independently but reveal a consistent theme: the need
for compatibility and teamwork in that relationship.
They range from commentary on the skill sets
required to succeed in-house (from Kelly Scanlon),
to the specific criteria that might be used to minimize
the risks of outsourcing legal support (from Nicole
Upshur), and a broad examination of the in-house
/ outside counsel relationship from the perspective
of a number of Virginia’s in-house practice leaders
(credited to our Immediate Past Chair, Naoina Gartee
and me, but actually the work of a number of our
www.vsb.org

Board members). Examining in-house practice from
another angle, Alicia Myara and Luise Welby offer
insight to corporate development and maintenance of
a pro bono program — the import and value of which
extends well beyond our day to day practice of law.
Within the bounds of a “post-pandemic” article, Alex
Nette and Stephen Thompson address the security
challenges that accompany the contemporary shift to
remote work and give proof to the critical intersection
of in-house and law firm practice.
The long-term impact of the pandemic remains
uncertain, but the need to look forward does not.
With that in mind, the Corporate Counsel Section is
seeking alternative avenues for delivering the regional
and state-wide CLE programs we have offered over
the years,to continue our law school outreach through
video-conference-based programs, and to provide a
forum for discussion of the issues we face in corporate
practice
We hope that this edition of the Virginia Lawyer
also presents an opportunity to focus on the future
and that we might trigger a broader discussion. What
do you — members of the Virginia State Bar in a
law firm practice — believe in-house counsel should
consider when seeking your assistance? What
would you suggest as best practices to improve our
teamwork and provide for the best outcomes from
our interdependent practice? We appreciate your consideration of the issues presented within the pages of
this issue, and ask that you help us be better clients by
sending your comments or suggestions to the editor
who will collect them with attribution or anonymously for a future article. Thank you.

Mark Newcomb is the current Chair of the Corporate Counsel
Section and serves as Counsel and Vice President – Claims &
Insurance for ZIM American Integrated Shipping Services Co.
LLC., where he is responsible for all insurance, risk management, claims and compliance programs for ZIM Integrated
Shipping Service Ltd. in North America, the Caribbean, and
Central America. Newcomb is a 1981 graduate of the US Naval
Academy and received his J.D. from William & Mary in 1988.

CORPORATE COUNSEL SECTION | Vol. 68 | April 2020 | VIRGINIA LAWYER

19

How to Succeed as In-House Counsel
by Kelly C. Scanlon

As an employee benefits lawyer,

I’ve been fortunate to have private
practice, government service, and
in-house counseling experience. Each
role has brought unique challenges
and offered a different view of the
legal profession and my practice area.
The transition to an in-house role
can be exciting, but also demanding.
Serving as in-house counsel requires
sophisticated lawyering and a different
(arguably broader) skill set than other
legal positions. Based on my experience, I’ve provided the following
advice to lawyers who are considering
making the move to an in-house role.

Recognize That You Are Part of a Bigger
Picture and Be Curious.
As in-house counsel, you help manage risk
and reduce an organization’s legal exposure
and costs. You do that by working cooperatively as part of a multi-disciplinary team to
help achieve the best solution for the organi20
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zation. In-house lawyers are valued members
of the team and can be exceptional assets,
but are just one part of a much bigger whole.
Being curious about this bigger picture and
exploring areas outside of your expertise can
help you learn what you can do to help the
organization succeed.
Maintain Your Existing Professional
Relationships.
In specialty areas such as employee benefits,
you may be the only in-house lawyer with that
expertise. This differs from a law firm or government agency where there are often many
lawyers in a practice group. To prevent feeling
isolated, it is helpful to maintain your existing
professional relationships. Legal conferences
can be a useful and easy way to build this type
of networking into your schedule. Specialty
conferences can provide a fun way to stay up
to date on new legal topics while networking
with lawyers who have similar practice issues.
Build Relationships With Colleagues.
It is also important to reach out and be proactive in building connections with your
Succeed continued on page 25
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When the Going Gets Tough:
Hire a Freelancer
by Jessica Link Martyn

Many companies now aim to reduce legal

costs by handling legal work in-house rather than
outsourcing to law firms. While bringing more legal
work in-house may result in a cost savings, limited
expertise or bandwidth to handle disparate matters
may also increase risks.
In-house legal departments are charged with overseeing the
full range of legal issues their companies encounter — flagging
risks, ensuring compliance, and mitigating liability. A leanly
staffed legal department must intuit advice on complex matters
in order to keep up. A heavily staffed department has more expertise, but at an increased cost that undermines the company’s
financial goals.
To meet company needs for fluid expertise at a reasonable cost, corporate counsel might consider flexible access to
freelancers: experienced lawyers who may be quickly engaged
as needed without the expense of hiring a law firm.
The freelance or “on demand” attorney practice model
is a tool that allows corporate counsel to efficiently leverage
expert counsel. The model of freelance lawyers working for
lawyers to supplement a law practice is not new, but the model
has developed into a specialist genre and become increasingly
mainstream, enabled by technology with new platforms to
support it. This makes it an accessible and practical alternative
to accepting the risk of fewer in-house resources.
Freelance attorneys are distinct from contract attorneys.
They possess greater depth of experience, they should be
skilled enough to work on substantive projects without supervision, and they may work for more than one client at a time.
They might operate independently as solo practitioners, with
their own professional liability insurance and access to research
tools, or through an online freelance platform. In the case of
an independent freelancer, corporate counsel can remotely
stand up a freelance support project in a matter of hours. With
today’s video conferencing and document exchange capabilities, there is little need for a freelance attorney to work on-site
on a regular basis, but in-person appearances can always be
negotiated as part of an engagement.
A freelance attorney’s work may have a broad range —
including advising corporate counsel (and their litigation
counsel) on specialized legal issues that arise in defending a
claim; researching compliance requirements particular to a
certain industry or transaction; engaging with government
entities on the company’s behalf; reviewing a claim to assess
www.vsb.org

the potential for liability before referring it to outside counsel;
or drafting corporate documents. Matters may last only a few
hours, or they may require ongoing engagement as the need for
extra support arises.
The freelance practice model also offers the opportunity
for flexible and creative billing arrangements, usually depending on the type of project and length of the engagement. A
variety of billing models already exist, including the standard
billable hour, a recurring retainer, a “package” of a set number
of pre-paid hours, flat project-based pricing, or any combination that the corporate counsel and freelancer choose to
arrange.
Establishing a successful relationship with a freelance
attorney often greatly enhances the quality of legal product
without incurring excessive cost. Freelance attorneys may be
found through legal industry groups relevant to the expertise
required (such as local bar association or ABA substantive
committees), through word of mouth referrals, or through
online platforms like UpCounsel or MontageLegal.
Here are a few best practices when working with freelance
attorneys:
• Find your freelance lawyer before you really need them;
• Sign a general engagement letter, which may include billing
rates, to define the relationship in advance of any individual
projects;
• Confirm individual project engagements and project-specific
billing arrangements by email;
• Assign the freelance lawyer projects relevant to his or her experience or practice specialty to get the most efficient use of
your company’s money;
Freelancer continued on page 35

Jessica Link Martyn is a freelance maritime attorney and managing
attorney of Link Martyn PLLC. She provides on-demand admiralty and
maritime law support to corporate counsel, marine insurers, and law firms.
Martyn is admitted to practice in Virginia and Pennsylvania, and resides
in Philadelphia with her husband and three children. Visit Link Martyn
PLLC’s website www.linkmartyn.com or contact her directly at jmartyn@
linkmartyn.com or (757) 615-4753 with questions about the freelance
practice model.
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Keys to Getting Your Foot in the
Door of a Corporate Client
and Not Locking Yourself Out
by William A. Lashley III

I have had the privilege and

honor of working at some of the best
and well-known companies on the
planet, and with some truly talented
lawyers, both as colleagues and as
external counsel. Life in house is very
different than life in a firm, and over
the years I’ve come across policies
and procedures in the law firms I’ve
engaged that have made my life much,
much easier while ensuring the relationship was not a one-time occurrence. Needless to say, the long-term,
ongoing relationships are generally
better for everyone, and as such I’ve
put together a few best practices that
have helped some firms differentiate
themselves for the better.
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First things first.
There are a few fundamentals that go with every engagement, but I think they bear repeating as often as possible, given the frequency of
which they’re missed. Even if you don’t know
the in-house attorney personally, having an
idea of what the business is and what is likely
to keep counsel up at night is always helpful, as is educating yourself on the business
and culture of the company. A little time spent
on the internet can have a big impact on how
the initial discussion goes. Before speaking
with a new firm, I’ll do some research of
my own, not only on who is likely to be the
primary attorney I may be working with,
but also on the firm’s diversity and inclusion efforts, community engagement, and
technology and cybersecurity infrastructure.
Responsiveness is always critical, and it is surprisingly easy to identify a generic Response
to Proposal from one where time was taken to
try and really understand what the company
needs and why and develop a response based
on the information provided by the company.
www.vsb.org
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Have an up-front conversation about a company’s Outside
Counsel Policy and use that as an opportunity to make the
relationship stronger and more efficient.
Twenty years ago, most companies probably did not have
a formal documented Outside Counsel Policy (“OCP”).
Historically, engagement of outside counsel was generally
exempt from other purchasing processes; the rationale was that
the subject matter was “sensitive” and the relationships were
“special,” and as such purchasing and other policies applied to
third-party consultants and service providers were not appropriate for engaging counsel and could be bypassed. Over the
years, this line of reasoning has been updated.
While the subject matter relating to the engagement of
outside counsel may indeed be sensitive and the business
relationships special, the same can be said for many corporate
functions requiring external subject matter experts. As such,
the in-house legal team may no longer be exempt from policies
and procedures that are intended to help the company perform
better; the legal team may, in fact, be expected to set the example in these efforts.
In-house attorneys tend to take their internal and external
reputation and relationships as seriously as anyone if not more
so, and outside firms should not be surprised to be presented
with an OCP. Let’s be clear here: the key purpose of an OCP is
typically to increase transparency as to corporate processes and
expectations and is a vehicle to ensure compliance with those
processes and policies. Some subjects are indeed negotiable,
and others are not or are simply not worth escalating to look
for an exception to a process or policy.
Take, for example, a corporate travel policy called out in
an OCP. A corporation may only allow for reimbursement of
coach airfare for any flight under four hours, cap hotel rates at
$XXX.XX a night, require full line-item meal receipts (not just
the summary) and lists of all attendees, and stipulate mid-size
car rentals with car sharing documented when possible. Such
policies most likely apply to all employees and are therefore
extended to applicable third parties seeking reimbursement for
such costs. Many reimbursement mechanisms, including travel, are automated processes managed by very diligent financial
analysts and subject to regular audits, and anything that falls
outside of the corporate parameters are immediately flagged
for additional review. Discussions surrounding flagged expense
reports are not the most productive use of anyone’s time when
simply staying in the guidelines would avoid the additional
reviews, discussions, and in many cases rejections.
If there is something in the OCP that is a problem, bring
it up as a discussion point so everyone can be clear on what
the issues are and see if a workable solution can be found.
Trying to reject or avoid a company’s OCP is likely to result in
business being awarded to your competitors. Your corporate
contact is very likely to kindly thank you for your time and
add your firm to an internal list of those that do not work with
an OCP in place and therefore can’t be engaged. Such a list is
typically the starting point of in-house counsel before reaching
www.vsb.org

out to new firms, as it speeds the process up significantly if an
OCP has already been discussed, modified as may be appropriate, and agreed to with the firm.
Also, one of the executive metrics for the corporate legal
team is likely to be the percentage of law firms used that have
a signed OCP in place. Such a metric helps the corporate legal
team validate that the legal department is just as committed as
any other group to following corporate policies and guidelines,
and it is an easy metric to maximize.
You are going to miss out on a lot of opportunities if you
can’t get past a billable hours structure.
There are some really smart, very progressive firms out there
that you are competing with. Most in-house attorneys are
expected to do the vast majority of work that needs to be done
themselves and, within headcount target and budgets that are
typically below what the legal team really needs, put together
a team of paralegals and other professionals to assist. While
not having to worry about billable hours, in-house counsel do
have to worry about getting everything — the expected and the
unexpected — done while keeping the company ahead of the
curve when it comes to anticipating, avoiding, and mitigating
risks and issues.
Most functions in a company have their own budget. The
legal budget likely includes at least one line item for anticipated
outside counsel costs, but that budget bucket is generally reserved for litigation and other “traditional” matters. Similarly,
the human resources team has a budget, as does logistics,
procurement, manufacturing, finance, sales, et cetera. Many of
these budgets have a line item for consultants and training.
One firm I worked with developed an outstanding
long-term relationship with the company by providing basic
in-house employment law training to our human resources
team and hiring managers. The firm put together a fixed-fee
proposal to have a couple of their associates come on site once
or twice a month and conduct general employee training that
was scheduled by the human resources team. The associates
worked with the human resources team to put together specific
training on subjects such as interviewing dos and don’ts,
hostile workforce, sexual harassment, and raising compliance
concerns. After a few collaborative conversations, the law firm
and the human resources team were able to come up with a
fixed-fee budget and training schedule that everyone was willing to test for a one-year period.
The result was training materials that were not only up to
date from a legal perspective but also specific to our policies,
documents, and processes — it was presented in “our” language.
Fast forward a couple of years, and that law firm was still
providing the training. In addition, the firm had earned
two cubes in the HR department, so they were able to
have their attorneys at their convenience come sit with the
human resources team, get to know them, build relationships, and be front and center if any employment matters
arouse that might need outside counsel support. That firm

CORPORATE COUNSEL SECTION | Vol. 68 | April 2020 | VIRGINIA LAWYER

23

KEYS TO GETTING YOUR FOOT IN THE DOOR OF A CORPORATE CLIENT

was awarded a lot of additional business that came out of the
legal budget because they knew the internal clients and had
built relationships, and that gave them a competitive advantage
when it came time to engage outside counsel. There are a lot of
opportunities like this out there, if you are creative enough to
identify and cultivate them.
It is frustrating for in-house counsel to discuss creative
opportunities for law firms to add value only to be told that
the firm is unable or unwilling to even discuss a preliminary
fixed cost proposal, but it’s even more rewarding when those
challenges are overcome and then develop into deeper relationships that benefit the in-house attorney’s internal clients (other
business functions) and outside counsel. The reality is, most
other functions expect, and get, capped and/or fixed cost pricing and consistent (or at least clearly defined) invoice amounts
from their third-party service providers, and this makes the
functions and their financial support teams very happy.
(Over)communicate the processes and expected next steps
as they relate to arbitration, mediation, litigation, and other
formal proceedings.
Formal proceedings get extensive executive review, and there
are many questions that are always asked about the process and
next steps. Senior level staff meetings take place at least monthly, and the legal team will almost always be asked to provide an
update on these proceedings during the meeting. Numerous
variables may impact timing and next steps, but those firms
that understand in-house counsel’s audience and take the time
to learn what occurs during internal meetings are invaluable.
If your client does not volunteer this information, ask — it will
show an awareness and interest in how the company operates
from a decision-making perspective. For maximum value, outside counsel should provide a brief 50,000-foot view of what’s
going on and potential next steps.
For example, understanding well in advance that depositions will likely take place and who will need to be present, where, and for how long helps everyone prepare their
schedules appropriately. Regardless of who a law firm need
to work with inside of the company, communicating those
requirements early and often to the management teams helps
everyone better react when the time comes to actually meet.
Similarly, executives, corporate communications, and other
members of the legal team may want or need to review in
advance letters and other communications that could become
public. These reviews take time and having an outside counsel
that understands how quickly (or not) a company can complete those reviews based on its organizational structure and
then adjust their timelines accordingly often has a significant
impact on an in-house attorney’s willingness to work with that
firm again.
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Understand your client’s Code of Ethics and related policies
on gifts and entertainment. The thought is greatly appreciated, but many companies have strict policies related to gift
giving and receiving. Understanding these policies, especially
around the holidays and when thinking about special events,
is far better than the awkwardness of dealing with having a gift
returned. A colleague at a major international company told
me that their legal team accepted no gifts from law firms, no
exceptions. If anything came in — even those wonderful fruit
baskets during the holidays — they were returned to the office
of the gift giver via overnight delivery (for the tracking number) with a letter explaining their policy. Repeat offenders were
excluded from future engagement opportunities.
A related policy to be aware of may be a prohibition on
gift cards, as many companies consider those cash equivalents with taxable implications. Monetary limits on gifts and
business hospitality are common, as is a blanket prohibition
on accepting anything from any third party currently being
considered for new or additional business.
Some companies have strict reporting and approval
channels for any gifts or business hospitality offered. If you’re
not sure, just ask. For example, during the holidays my sales
and supply chain internal clients would invariably come to me
and ask what they were and were not able to accept. Generally
speaking, the company was comfortable with anything that
could be shared with everyone equally, such as food. Specific
gifts to specific people were typically disallowed.
Bill in a timely manner. Monthly line item statements are
truly wonderful.
Sending a year’s worth of bills in late November as you’re
trying to finalize your annual numbers and then asking if
everything can be approved and paid in early December is not
wonderful. Outside counsel invoices are likely going to go to
the corporate attorney responsible for the matter for review
prior to being sent to the accounts payable team. That attorney
may well need to sign off on payment, but also update the budget projection with the finance team, and work through other
channels on getting travel reimbursements though the system.
A timely bill enables in-house counsel to quickly refresh on
the current status of the matter, put together a list of questions
for outside counsel regarding work done or upcoming issues,
talk to internal clients and share relevant information with
them and outside counsel as appropriate, and then coordinate
with accounts payable on ensuring the bill is paid per whatever
terms were agreed to in the OCP. If there are questions about
the invoice or errors (typically a line item from another matter
your firm is working on being misapplied to our bill, in my
experience), you and your corporate counterpart can work
through those and coordinate with your respective receivables
and payables teams to ensure the numbers tie on both ends.
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Engagement of outside counsel is a very visible professional reflection on the in-house attorney that made the hiring
decision. Work product and results are of course important (as
is the ability of external counsel to actually deliver a proposed
solution and a clear recommendation and rationale for that
solution), but so is how outside counsel are able to work within
the corporate processes and culture. For those that do it well,
there are a lot of opportunities to help a corporate client. For
those that don’t do it well, there’s a very good chance your first
engagement may also be your last, which is unfortunate for
everyone.

William A. Lashley III is General Counsel of Cheeky Wines LLC. He is admitted to practice in Virginia, Texas, South Carolina, and North Carolina.
Lashley has had a global career at companies including Dell, General
Electric, and most recently Saudi Basic Industries Corporation (SABIC),
the third largest chemicals company in the world. Lashley graduated from
The Citadel, received his law degree from the University of South Carolina,
and has an MBA in International Management from Thunderbird. He
resides in Floyd County with his wife, Terri, and their two children.

Succeed continued from page 20
business colleagues. One way to do this is to get out of your
office! If someone is available, stop by his or her office to discuss a project rather than communicating by email, or reach
out and invite people to lunch. I’ve also found that regularly
scheduled status calls with people with whom you frequently
work can be a useful way to build trust, as well as help you
stay aware of any developing issues. These regularly scheduled calls can be particularly helpful when working remotely.

bring a big sense of accomplishment to help a team get to
the finish line while protecting the organization along the
way. To that end, enjoy the journey and remember to celebrate your successes while continuing to learn from those
around you. n

Know Your Audience and Get to the Point.
Knowing and understanding the legal issues is only the starting point. You need to be aware of your audience and be able
to explain any legal issue in a way that makes sense to your
in-house client. With that in mind, remember that you are
often dealing with non-lawyers who might not revel in the
legal details like you do. When working with your business
partners, you need to get to the point and present a summary of the issues in a quick, concise manner.
Look for Practical Solutions.
Real world situations are messier than hypotheticals, and
often we must do the best with what we’ve got. You may wish
that there was more information available, or even know that
the law was not drafted with this specific situation in mind.
Nonetheless, you take what you have and look for practical
and creative approaches to resolving an issue as opposed to
sticking with a rigid interpretation of the law. As in-house
counsel, taking this approach to resolving legal issues is crucial, as many variables are often driving a situation.
Enjoy the Journey.
Practicing law is fun. The best is when you can connect with
your business partners and find a creative way to reduce risk
and help advance a project. As an in-house lawyer, it can
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Kelly C. Scanlon currently works as Corporate Counsel – Employee
Benefits at Northrop Grumman Corporation in Falls Church. Before
joining Northrop Grumman, she worked as an Assistant General
Counsel for a national non-profit trade association that sponsored
and administered large multiple employer plans. Prior to that, she was
an attorney for the Office of Chief Counsel of the Internal Revenue
Service. Scanlon began her legal career in private practice as an associate for a large international law firm.
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What Makes an Outside Counsel
TOP CLASS?
by Nicole Upshur

As corporate counsel for

LoanCare, LLC, I am specifically
tasked with managing the oversight
of our outside counsel law firm network. I work in conjunction with our
Vendor Management Department to
ensure our network is stable, compliant and sustainable, and to audit existing firms and on-board new firms.
At LoanCare we retain law firms, not just
individual outside counsel. Each law firm
we retain may have 10 to 50 outside counsel
employed at their firm. With each firm that
we vet, on-board and retain, we look for some
basic firm characteristics that will minimize
the risk associated with outsourcing legal
work. If the firm demonstrates strong, positive
law firm characteristics, this makes executing
an engagement with that firm more appealing,
because the risk associated with outsourcing
legal work should be minimized if we utilize
such a firm.
Some of the main characteristics we look
for in law firms we employ as outside counsel
are:
26
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• Financial Stability: Firms that carry a satisfactory amount of error and omission and/
or malpractice insurance are more appealing
and present less risk than firms that we consider under-insured.
• Reputation: Firms that have been referred
by other respected corporations and/or have
a strong, positive social media presence and
good reputation are more appealing than
firms that are not well known or not prominent in the jurisdiction or industry in which
our company seeks coverage. Also, firms
with no pending lawsuits against them and/
or complaints from federal or state agencies
are ideal prospects. If the firm has had a suit
or complaint filed against them in the past,
we like to know that it was resolved favorably for the firm.
• Experience: Firms whose managing partners have extensive experience in not only
the specific legal services we seek, but also in
the number of years they have practiced law
are more appealing than managing partners
that are not as experienced in the field of law
needed, or lack the required number of years
of legal experience we seek in the industry.
• Turn-Over Statistics: Firms with a low
turn-over rate in their attorney and non-attorney staff demonstrate the firms’ stability
www.vsb.org
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and their employees’ job satisfaction. This is always a good
testament to a firms’ strength and longevity.
• There are some other technical requirements, compliance requirements and contractual factors we seek before approving
a law firm to join our network, but the aforementioned ones
are what I would consider the most “appealing” characteristics that will cause us to on-board a new law firm into our
established network.
However, there is more to be done, even after a firm has
been fully vetted, on-boarded, and has executed an agreement
to join our law firm network. In order for a newly on-boarded
firm to maintain a good relationship with our company, and
remain in our network, the firms’ attorneys must also demonstrate certain appealing qualities. I’ve coined these qualities as
“TOP CLASS” outside counsel characteristics. These characteristics will make our corporate counsel want to continue
utilizing an outside counsel to handle their files, and will keep
the outside counsel’s firm in good standing with us.
If the individual attorneys employed at our law firms do
not demonstrate the appealing characteristics that our corporate counsels and staff have come to expect, then most likely
the firm will not continue to be maintained in our outside
counsel network. However, if the outside counsels within a
firm consistently demonstrate “TOP CLASS” qualities when
managing our files and communicating with our staff, then
the entire law firm is sure to be a strong and long-term partner
with our company.
So, what does the individual outside counsel have to
demonstrate to be rated “TOP CLASS” with LoanCare, and
become sought after by Corporate Counsel everywhere?
First, I’ll answer that question by defining the characteristics that make up a “TOP CLASS” Outside Counsel. A TOP
CLASS, highly-appealing outside counsel possesses the following characteristics:
T – Team Player
O – Oversight
P – Proactive
C – Communicate
L – Legal Knowledge
A – Advocacy
S – Solutions
S - Semper Fi Attitude
Team Player: Corporate counsels want to work with outside
counsels that don’t just consider themselves vendors, but
consider themselves to be part of the company’s team. That
means when you are brought on-board your mindset is that if
my company prospers, your firm prospers. Being a team player
means you don’t just represent my company, but you represent
my company to the public in the most positive light possible
at all times. Of course, it goes without saying that confidentiality is paramount, but representing to the courts, opposing
counsel, co-counsel, co-workers, clients, the public, and even
your friends and family that you actually enjoy and appreciate
working for my company as an outside counsel, and value our
www.vsb.org

relationship is what we greatly desire. Being a team player also
means that you look for ways to save my company money.
You adhere to our fee structures and look to resolve matters
for us in a way that is not only legally favorable for us but cost
effective. Being a team player means if you make a mistake
on one of our matters or drop the ball that you own up to it
immediately, and don’t wait until we discover the error on our
own. A team player also readily offers to assist in resolving any
errors that occurred due to their representation, whether that
be by legal remedies or financial contributions to the company. Some outside counsel are concerned that a company will
immediately dump them if an error is discovered, yet this is
usually not the case, unless the error is indicative of a continuous pattern of mistakes. We value outside counsel that take
ownership of a situation that occurred under their representation and work as a team player to resolve it for us. Last, we look
for outside counsels that appear to have a good working team
relationship with their own firm’s staff and other attorneys
within their firm. There is nothing worse than working with an
outside counsel that is not aware of what is going on within the
different departments of their own firm. This lack of teamwork
is especially frustrating if staff members in the outside counsel’s firm are also integral to the overall success of the matter
outside counsel is handling for us. An outside counsel that
demonstrates a team player attitude welcomes straightforward
suggestions and recommendations from corporate counsel.
Likewise, as corporate counsel we welcome recommendations
from outside counsel on how to improve company or staff
performance at all times. However, an outside counsel that
presents a complaint without presenting an idea for a solution is of no use to corporate counsel. Corporate counsel are
continuously trying to find ways to make their company more
efficient and looking for solutions and resolutions on issues,
and we need outside counsel that can become assets to this
general goal.
Oversight: Outside counsel that maintain proper oversight on
their staff, (i.e. paralegals, secretaries, and clerks) and oversight
over the matters they are handling for corporate counsel are
most appealing. Corporate counsel want outside counsel that
can give them a summary and status update of a matter quickly
and in a straightforward fashion. If something is missing in
a file, or some deadline has been missed, I do not want an
outside counsel that blames their paralegal or secretary for an
error or missed deadline, or even passing on blame for a spelling or grammatical mistake is unacceptable. I expect that anything that goes out for filing has first been reviewed by outside
counsel. I also expect that status reports are delivered timely on
the stipulated agreed upon date, and that if I email for a status
update, I have a 24 hour turn around response. Most importantly, outside counsel that utilize local counsel that are not
employed with their firm must also conduct the same oversight
over their local counsel as our company conducts on our law
firms. Outside counsel should also never use local counsel for
matters that are contested. A big red flag that we need to look
at switching firms is discovering that our outside counsel are
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over-using local counsel on our files, even on un-contested
matters.
Proactive: A proactive outside counsel is an extremely appealing attorney to work with. A proactive outside counsel contacts
me before I’ve even been served with a complaint as they are
on the lookout for filings related or against my company. A
proactive outside counsel reports any news whether positive
or negative they may hear about my company directly to me
versus gossiping about the news to co-workers or outsiders.
A proactive outside counsel is contacting me with alerts on
changes in any state or federal or jurisdictional regulations,
laws and industry trends that will affect my company. A proactive outside counsel brings attention to any possible gaps they
think they may see in my company processes before I bring
them to their attention and offers sound recommendations
and advice on how to eliminate those gaps. A proactive outside
counsel is straightforward about whether their estimate of a
litigation matter is that it’s a loser or a winner for my company. A proactive outside counsel recommends when to avoid
any unnecessary litigation or costs for my company, and this
demonstrates outside counsel is not just looking to make litigation fees off of a referral but is looking out for my company’s
best interests. A proactive counsel offers up training ideas for
our staff that they feel we may benefit from, and takes the time
to come and visit, and get to know our staff and our company.
Communication: I’ve often heard it said that the key to any
good marriage is communication. I believe the same to be true
for any good business relationship. It is appealing to work with
an outside counsel that is easy to communicate with in person,
over the phone and via email. If an outside counsel gives me
their mobile number, I value and appreciate their willingness
to be readily assessable to me and ensure I don’t abuse the
kindness. So, responsiveness is very important when outside
counsel is handling a matter assigned to them. However, how
one responds is just as important as how quickly the response
comes. I’ve had instances where I’ve sent outside counsel an
email asking several questions in regard to a matter only to receive a quick response that only answered one out of the three
questions I’ve asked. This type of response is frustrating and
demonstrates that outside counsel is either not fully engaged
in reading my email, or doesn’t think I’m intelligent enough
to realize they are avoiding straightforward responses to all of
my annoying questions. A lack of timely communication and/
or poor or inadequate communication can not only be the
death of a good marriage, but the end of a good business
relationship. What may have started out as a good corporate-outside counsel relationship can end in corporate divorce
due to poor communication from outside counsel.
Legal Knowledge: One main goal in retaining outside counsel
is that the outside counsel possesses bar licensing in a state that
the corporate counsel does not; and/or outside counsel possess
28

the knowledge in regard to the legal subject matter that corporate counsel does not possess. Therefore, working with outside
counsel that are experienced in the area we have retained them
in, and also stay up to date on the changes in law and procedures in the state and courts they practice in is of the upmost
importance. If outside counsel tell me that it appears a violation has occurred and we should settle a case, I expect them to
also be able to present to me the state or federal regulation or
law that demonstrates what has specifically been violated. Also,
if I ask for a summary and analysis of the law, outside counsel
should be able to present one to me in a short turn around
period. Outside counsel who give me several options about
how we should proceed in a matter without also giving legal
recommendations based on their subject matter and jurisdictional knowledge are not giving us proper representation.
Advocacy: The Virginia State Bar’s Professional Guidelines
preamble states that “As advocate, a lawyer zealously asserts
the client’s position under the rules of the adversary system.”
Outside counsel that are zealous advocates for our company
inside and outside the courtroom are more appealing than outside counsel that seem to jump to recommending settlement
before fully reviewing the facts of a file. I value outside counsel
that immediately offer technical steps to take to expedite the
dismissal of a suit. I also value outside counsel that genuinely
seem to be invested in our company’s reputation by defending us against unwarranted allegations or frivolous lawsuits.
I should not have to bring to notice gaps in the opposing
counsels’ case and present them to outside counsels. I should
not need to present details in contracts and documents and
fact scenarios outside counsel already has in their possession
through discovery that appear to be favorable for my company.
A zealous advocate and TOP CLASS outside counsel should
be alerting me to everything that is in my company’s favor
(not just what is not in the company’s favor) in order for me
to make an informed decision when asked how I would like to
proceed in a matter. A zealous advocate is also a strong negotiator outside of the courtroom when attempting to mediate
or negotiate favorable settlements and terms on my company’s
behalf.
Solutions: An outside counsel who beneficial feedback with
recommended solutions rather than simply complaints is an
outside counsel I want to work with. Outside counsel who
are decisive and not afraid to make recommendations backed
with strong analysis are very appealing to work with. As I
mentioned previously, I don’t want an outside counsel that
gives me several options on how to proceed with a matter, but
no indication of which one they strongly recommend or least
recommend. In order to be a solution-oriented attorney, you
have to be willing to take a risk of making the wrong decision
at times, but I appreciate the counsel who is willing to give
their honest recommendation. There may be times corporate
counsel disagrees with outside counsel’s recommendation,
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but even a recommendation given by outside counsel, and
not pursued by corporate counsel is more beneficial than no
recommendation at all. I want outside counsels that can tell
me exactly whether I should seek to remove a state matter to
a federal court, whether the judge in a particular jurisdiction
is not friendly to my industry, or whether I just plain have a
stinker of a case and should seek settling a matter as soon as
possible. It could be that outside counsel knows of a solution to
my legal issue that is as simple as a change in company policy
or practices. If they do, they should be solution-oriented and
be willing to discuss and offer guidance on how to make that
change. Outside counsel with solutions backed by knowledge
and analysis are much more appealing than outside counsel
that present an array of options for me to consider with no real
direction on which path to take.
Semper Fi Attitude: Being a veteran of the United States
Marine Corps has given me a value system that transitions
into my business relationships in the civilian world. It’s hard
to specifically define this characteristic, but it is something
that is just easily identifiable to me in an outside counsel with
whom I want to work. Semper Fidelis is a Latin phrase that
means “always faithful” or “always loyal,” and is the motto
of the United States Marine Corps. Marines usually shorten
the phrase when greeting each other by saying, Semper Fi. In
friendships and in business relationships, we are looking for
partners that demonstrate a certain degree of loyalty. So essentially this quality, this Semper Fi attitude has everything to do
with the loyalty outside counsel demonstrate to our company.
That loyalty can be reflected in outside counsel’s actions that do
not necessarily involve legal work. For instance, if a competitor
is offering outside counsel more money to jump ship and team
up with their company, loyalty would mean outside counsel
would at least give our company an opportunity to keep them
on-board before leaving. Loyalty means that if a law firm or
outside counsel does have to terminate our relationship, that
they cooperate in ensuring all matters they were assigned were
wrapped up appropriately and according to our agreement
and guidelines. Loyalty means that they may even assist with
finding a quality replacement for us if they have to leave our
network. Loyalty survives the termination of our contract with
outside counsel, as we expect outside counsel to continue to
protect our company’s reputation and confidentiality long after
their contract has terminated. Loyalty means if outside counsel
suspects or discovers there may be a conflict in working with
my company and a client or competitor’s company that they
immediately make us aware of the possible conflict so that we
can make an informed decision on how to operate with that
knowledge. An outside counsel with a Semper Fi attitude gives
me the general sense that this person has my back. A company
that values veterans’ skills values the commitment and integrity
that comes with veterans’ military service and can easily be
transitioned into the corporate world. LoanCare’s corporate ofwww.vsb.org

fices are based in Virginia Beach, and we have a huge military
and veteran population in this area that we greatly value.
Finally, although this isn’t specifically included in my definitive
list for a TOP CLASS Outside Counsel, I have to add this last
characteristic as an appealing bonus for outside counsels/law
firms — Diversity.
Law firms and outside counsel that value diversity in
all its wonderful varieties are very appealing to work with
as well. As I previously stated, my company values veterans,
but we also value diversity in our employees. Therefore,
having outside counsel that demonstrate they also share this
value is appealing. Our clients, our customers, and the world
are constantly evolving and propelling forward, and we want
to be seen as a forward thinking and forward moving company. Diversity has been proven to be beneficial to companies.
Forbes reported on a study conducted that found that “increasing the diversity of leadership teams leads to more and better
innovation and improved financial performance for a company.”1 I can say that as an African American woman, it is a welcomed sight to visit one of my outside counsel’s firms and see
not just a diverse non-attorney staff, but to see diversity in the
attorneys at the firm. I’ve traveled to law firms in almost every
state in our great nation and more times than I like to admit
I’ve entered into boardrooms where I was the only minority, and at times the only female attorney in that boardroom.
Although those firms had quality attorneys, I left there with
the general feeling that if I had been there for a job interview
versus an audit of the firm, I most likely would not have been
hired.
A firm that values diversity and the hiring of veterans in all
echelons of their management hierarchies is an added bonus to
being considered a firm with TOP CLASS outside counsel, and
definitely a more appealing option than working with a firm
that seems stuck in an old-school, traditionalist, non-diverse,
outdated management structure.
Endnote:
1	
https://www.forbes.com/sites/annapowers/2018/06/27/a-study-finds
-that-diverse-companies-produce-19-more-revenue/#384ccbaa506f)

Nicole Upshur is counsel at LoanCare, LLC, handling oversight of the
company’s outside counsel network, oversight over default mortgage servicing, and litigation. A veteran of the United States Marine Corps, Upshur
resides in Virginia Beach with her husband and two children. Upshur is a
member of the Mortgage Bankers Association and a two-time MBA path
to diversity scholarship recipient. She is an accredited attorney with the
Department of Veteran Affairs, and holds certifications in Information
Technology, Cybersecurity and Security+ with the Computing Technology
Industry Association.
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Examining the Relationship Between
In-House and Outside Counsel
by Naoina Gartee and Mark Newcomb

The Commonwealth of Virginia
is home to hundreds of corporations
and more than 1600 attorneys who are

Carlos Brown, Senior Vice President,
General Counsel and Chief Compliance
Officer for Dominion Energy

Ellen Goering, Deputy General Counsel
for Norfolk Southern Corporation

registered as “in-house counsel.” The lawyers
who practice in house are more than just
legal advisors; they must learn to juggle many
hats — and know which they are wearing at
any given point in their day: from resident
attorney and interpreter of law and regulation, to trusted business advisor and manager,
in-house counsel share responsibility with
corporate leadership to define corporate strategy, identify and manage risk, and guide the
corporate organization to its goals. In other
words, corporate counsel don’t just practice
law, they “practice business.”
Given the increased connectivity in both the
social and business world, most in-house
counsel are expected to be available 24 hours
a day, seven days a week, with a full complement of personnel and resources that may be
brought to bear. Driven by those expectations,
faced with a broad range of issues, and cabined by limited resources and time, in-house
counsel frequently turn to outside counsel
to provide both the necessary expertise and
requisite manpower to support the business.
Turning to Outside Counsel
Selection and management of outside counsel
inevitably becomes one of the most critical —
and high visibility — tasks in-house counsel
perform. With no formal — read, law school
— curriculum focused on development and
management of outside counsel relationships,
both in-house and outside counsel are left
to identify a path to success via “on the job”
training. So, the question at hand is: “What do
in-house attorneys focus upon when initiating
these relationships?”
We wish to thank Carlos Brown, Senior
Vice President, General Counsel and Chief
Compliance Officer for Dominion Energy, a
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Richmond based energy company providing
service to more than 7.5 million customers
in eighteen states; Ellen Goering, Deputy
General Counsel for Norfolk Southern
Corporation, a Class I freight railroad headquartered in Norfolk; Christine Mehfoud,
General Counsel for CapTech Consulting,
another Richmond-based company operating
in the Internet Technology workspace; and
George Washington, Chief Litigation Counsel
with Orange Business Services, the business
services arm of Orange S.A., a multi-national
communications and services company for
their thoughtful responses to our queries.
While a myriad of factors might
influence the choice to look outside for
assistance, our panel largely pointed to
three reasons for doing so: (1) the need for
expertise in a particular subject matter or
area of practice; (2) limitations of headcount and available man-hours, and (3)
validation of in-house analysis. As Carlos
Brown of Dominion Energy noted, “Outside
counsel are used to provide specialized expertise in matters for which it is not efficient
to maintain permanent staff.” In identifying
that expertise, our panel uniformly pointed
to practice areas such as Healthcare Benefits
and Privacy, Intellectual Property, Taxation,
and Immigration and Employment. Likewise,
when a particular project arises that may consume too much time from in-house staff, such
as complex litigation, the matter is assigned
to outside counsel, so that the in-house team
may retain their focus on day to day business
objectives. Finally, outside counsel are often
consulted to provide a “second opinion,” validating a legal analysis for in-house counsel’s
own purposes or as an independent affirmation of in-house counsel’s analysis for internal
business partners.
Starting and Building the Relationship
In that environment, the relationship between
in-house and outside counsel is critical: one
acts as conduit and gate keeper, the other provides “added value” in the form of expertise
www.vsb.org
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and manpower. When asked what makes for
a productive in-house / outside counsel relationship, our panel focused upon two criteria:
trust and effective communication, each of
which have a direct impact on outside counsel’s ability to become part of the corporate
legal team.
When a relationship with outside counsel
is just getting established, our panel stressed
the importance of checking egos at the door
and acknowledgement that both attorneys
work for the same client, bringing critical skill
sets to the issue, and drawing on each other’s
strengths and knowledge in order to reach
the most effective solution for the business.
Orange’s George Washington suggests that
the most successful outside counsel “view inhouse lawyers as true partners in the working
relationship and promote an open exchange
of ideas with their in-house counterparts; they
understand that our shared objective is for the
best ideas to prevail, regardless of who thinks
of them.”
Once engaged, outside counsel should
take the time to get to know the organization, ask questions, and move beyond what a
simple internet search could provide. Effective
outside counsel appreciate and understand
that the organization’s risk and tolerance may
change over time and need to be flexible to
pivot and embrace the changes when evaluating a problem or matter. In order to develop
that understanding, Christine Mehfoud of
CapTech suggests you “Offer to visit your
client’s operations. Take a tour. Spend a few
hours with the company’s employees; listen and learn about the challenges they are
having. This is a great way for outside counsel
to show they care, are invested in the relationship, and are willing to learn and engage.”
Integrating into the corporate legal “team”
requires outside counsel to follow internal
communications protocols and be willing to
take part in internal strategy meetings on a
regular basis. Face-to face meetings still go a
long way and show commitment to getting to
know the organization and people involved.
Some companies have taken the team
building approach outside the limits of the
corporate headquarters; as Ellen Goering
of Norfolk Southern works with a “virtual
firm” model, the goal of which is to leverage
in-house and outside talent and expertise to
obtain the most favorable outcomes. “We have
developed individual in-house and outside
counsel as subject matter experts for specific

issues, bringing them into matters as needed to assist the assigned counsel. Likewise,
we have chosen certain outside counsel to
be “handlers” for company employees who
frequently testify, providing these employees
with consistent direction and support.”
Building upon the foundation of mutual respect, our panelists uniformly focused
upon the importance of timely and effective
communications: outside counsel are expected to tailor their communications, adding
more to the knowledge base and legal analysis
than the in-house staff already possesses.
Work product must effectively address the
issue at hand, while also providing “value for
the money:” Does the memo really need to
be fifteen pages long? Does it need to be
reviewed and revised prior to delivery? Is it
clear, concise and candid? Effective outside counsel do not confine themselves to
noncommittal or “hedge” opinions; instead,
they actively identify and counsel adopting
courses of action to further the clients’
interests. While the practice of law includes
a great deal of uncertainty, in-house counsel
rely upon complete analysis and honest evaluation of the issues at hand. Clear and candid
communications — even when delivering a
discomfiting message — are essential to building trust and provide a critical foundation for
in-house counsel to do the same with internal
clients.
As a commitment to the relationship and
not just the single transaction, outside counsel
must also keep in-house counsel informed of
developing issues that could impact the organization. Remember that in-house counsel are
looking for an answer more than what they
could produce; more often than not, outside
counsel are being retained to be the “expert”
because the skill set does not exist in-house.

www.vsb.org
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Christine Mehfoud, General Counsel for
CapTech Consulting

George Washington, Chief Litigation
Counsel with Orange Business Services

Billing
At the end of the day, while the focus of our
examination is the relationship between
in-house and outside counsel, we recognize
that both are conducting business. Again, the
uniform response from our panel was a need
for transparency: outside counsel need to
remember that in-house counsel are managing a budget and are driven by the imperative
to get the best value available. In working
toward that goal, the panel suggests that fees
be negotiated up front — and advise that outRelationship continued on page 35
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Making Pro Bono Work Inside a
Corporation: Freddie Mac
by Alicia S. Myara and Luise M. Welby

Freddie Mac Legal Division Pro Bono Volunteers

Freddie Mac’s commitment to pro

bono is longstanding and time-honored. Our pro bono program began
almost three decades ago in partnership with Legal Services of Northern
Virginia (LSNV), the largest legal aid
in Virginia. Since then, the company’s
program has grown to offer a variety
of pro bono opportunities, including
on-site “one and done” advice and
counsel half-day clinics, more extensive full-day clinics during which legal
documents are prepared and finalized
and extended representation cases.
32
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We have continually searched for new and
innovative ways to both serve our community
and to encourage our division employees to
participate in a way that is meaningful to the
client and the volunteer. As a signatory to
the Corporate Pro Bono Challenge initiative that sets a goal of more than 50 percent
participation in pro bono, we encourage all
division employees — not just attorneys — to
participate in pro bono, and we actively create
opportunities for everyone to do so. We are
honored to be able to help our community
and truly humbled to see the positive impact
that we can make.
www.vsb.org
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Building A Pro Bono Culture: What We
Learned Along the Way
Tone at the top. Leadership buy-in is crucial.
Over the years, we have been fortunate to
have the active support of our division leadership, and that has continued with our current
general counsel, Ricardo A. Anzaldua. Soon
after becoming Freddie Mac’s Executive Vice
President, General Counsel and Corporate
Secretary last year, Ricardo made his support
of pro bono known by joining our pro bono
council, attending monthly meetings, and
generously volunteering his time for pro bono
work. In addition, as co-chairs of our Pro
Bono Council, we are both senior attorneys in
the division. Each pro bono clinic is sponsored by a division officer, whose department
takes the lead on recruiting volunteers for the
clinic. This approach helps promote participation and awareness.
Make pro bono part of your larger strategy.
Our pro bono work is integrated into our
division plan and is included in the division’s
yearly performance evaluation by senior
management. Our annual goal of more than
50 percent pro bono participation across all
division employees is included as a benchmark for success.
One size does not fit all. Recognizing that no
one project will appeal to all division employees, we developed a menu of pro bono opportunities. We also periodically survey division
employees about their pro bono interests to
keep the program offerings fresh and relevant
and to get new ideas. For example, we are
adding a veterans’ project to our program
this year. It’s important to us to also focus on
identifying roles and projects for division staff
that are not attorneys. These opportunities
currently include activities like partnering
with attorneys to advise clients in clinics, researching, translating, security escorting, and
carrying out other administrative tasks.

LSNV) at our headquarters in McLean, most
of which provided MCLE-eligible training the
same day. We also undertake direct representation pro bono matters for nonprofit organizations and individual clients referred to us
by our pro bono partners, including handling
complex litigation cases without partnering
with outside counsel.
Build expertise and train teams. We take
a team approach to our representations that
go past one-day clinics. As part of the effort
to continue building a pipeline of expert
volunteers, our more seasoned attorneys and
other legal professionals train and mentor
new volunteers. Our partner organization has
used the same model to build relationships
with more than ten other in-house legal departments. Through continuous training and
knowledge-sharing, members of the Northern
Virginia legal community are better able to
serve those in need.
Be creative. We are always looking for new
and innovative ways to attract pro bono
volunteers from our legal division, particularly our talented legal professionals who are
not attorneys. For example, in 2016, over the
course of a year, our records retention team
developed a record retention policy, a retention schedule, and job aids for Fairfax CASA
(Court Appointed Special Advocates) employees. The project required a thorough needs
assessment and a review of Virginia Code requirements. The work ultimately resulted in
a sensible, streamlined system that helped
the organization’s employees manage client
records, which include sensitive information
about the children they support. Fairfax
CASA was so pleased that they shared the
work with 17 other CASAs in Virginia to
help them with their programs.

Find the right partners. We found the right
partners for us. We are very fortunate to work
with great organizations, with LSNV being
our longest and largest partnership. Last
year, we hosted seven on-site clinics (six with

Develop an infrastructure. Our program is
structured with a pro bono council that has
representation from every department in the
division, and from all our employees — not
just attorneys. We have a division pro bono
procedure that sets forth how our program is
administered, including how to handle conflict checks, recordkeeping and criteria for approval of new pro bono projects or partners.

www.vsb.org
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We also focus on succession planning so that the program does
not become key person dependent.
Communication and recognition are key. It’s important to
hold events such as internal socials or pro bono fairs to show
appreciation for volunteers and share success stories with
others in the division. Division leadership also recognize volunteers’ success at all-employee division meetings and through
congratulatory emails. Last year, we launched an internal pro
bono website to enhance participation across our division,
promote awareness, share resources and celebrate our successes. Now, we have a one-stop location for all things pro bono
— where employees can find information about our pro bono
partners and opportunities, register for clinics, track pro bono
hours and read success stories. We also are now able to collect
more meaningful data about our program, which we use to
evaluate the overall program and our offerings.

helping participants build relationships and brainstorm big
ideas. In addition, holding recognition and awareness events
facilitates employee interaction and builds camaraderie, and
having pro bono volunteers speak at division town halls and
celebrating pro bono successes raises the profile of pro bono
volunteers among their peers and senior management.
At Freddie Mac, our commitment to pro bono has spanned
across almost three decades because we have a shared vision.
In the words of our General Counsel Ricardo Anzaldua, “Legal
professionals have a solemn duty to provide legal services to
those who cannot afford them.” We are dedicated to making an
impact and will continue to seek ways to improve quality of life
and access to justice for all.

Garnering Corporate Support for Pro Bono
Tie pro bono to larger corporate social responsibility efforts.
While we are fortunate at Freddie Mac to have strong support
from our senior management for our pro bono program, the
same level of support may not be as easy to achieve at other
companies. One method for gaining corporate backing is tying
your pro bono program to the company’s overall corporate social responsibility objectives and offerings. Last year at Freddie
Mac, we more formally linked our pro bono program with
our division’s diversity and inclusion program and community
services program under a division social responsibility plan.
This approach helped us raise awareness and operate together
instead of in silos.
Offer opportunities for professional development. A pro
bono program is the perfect avenue for developing new skill
sets, which is a motivating factor for leadership and other employees. For example, at Freddie Mac, through internal training
and mentoring, we now have transactional attorneys doing
extended representation cases and sometimes appearing in
court. Similarly, attorneys and other legal professionals worked
together to develop our internal pro bono website, which
allowed them to flex communications muscles they don’t use
on a regular basis. By participating in our Pro Bono Council,
division employees at all levels also are able to develop and
enhance leadership skills.
Focus on team-building and raising awareness. Thanks to
our team approach for our pro bono projects, division employees can pair up at clinics or on projects with other employees
that they may not have had the previous opportunity to work
with. The pro bono council also brings together representatives
from across the division and across all job responsibilities,
34

Alicia S. Myara is Senior Vice President and Principal Deputy General
Counsel of Freddie Mac as well as Corporate Secretary for the Company.
Her responsibilities include corporate governance practices for Freddie
Mac and the Board of Directors and managing the legal work in the area of
employee benefits and executive compensation. Myara also supervises the
Division’s Corporate Affairs lawyers, the Employment Law and Employee
Relations function, the Legal Administration group, the record management program, and the E-discovery program. She received her JD, cum
laude, from Georgetown University Law School and her BA from McGill
University.

Luise M. Welby, Senior Associate General Counsel, is a regulatory and
corporate governance attorney at Freddie Mac, with prior experience at
the Securities and Exchange Commission and Hogan Lovells. She currently holds leadership positions with the Tahirih Justice Center and the
American Heart Association Lawyers Have Heart, and is a past president of
Association of Corporate Counsel National Capital Region, Legal Services
of Northern Virginia, and Doorways for Women and Families.
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Relationship continued from page 31
side counsel should share detailed insight into the process of
delivering the services required, as it will provide the foundation of allocating fees. Outside counsel should also offer ways
to help keep costs down, both by structuring the assignment of
attorneys to a file and use of technology. Negotiation of fixed
or discounted fees is a matter of routine practice, and outside
counsel’s willingness to do so indicates a commitment to build
long-term relationships and not just focus on the single transaction. Not surprisingly, each of our panel members pointed
out that outside counsel must remain mindful of the initial
budget agreement and inform in-house counsel as file costs
approach that limit; again, while the practice of law carries uncertainties, corporate budgets have limits, and any adjustment
to allocation must be completed before a file limit is reached.
Conclusion
In order to advance the business, in-house counsel must routinely turn to the law firm community for assistance. In doing
so, they necessarily turn to counsel that they know and respect.
We seek out specialists known for expertise and integrity.
Counsel who understand our business and who are able to
provide focused, value-added services. Those who are proactive and cost sensitive, who can be called upon for thoughtful,
timely analyses of emergent issues. We turn to outside attorneys who are client centric and predictable; who build trust,
align services with business goals, listen to and recognize the
value of in-house counsel, and provide transparency in billing.
At the core, relationships matter — they are the foundation for
a long term in-house / outside partnership. n

Naoina Gartee is Immediate Past Chair of the Corporate Counsel
Section. Gartee is Assistant General Counsel for the National Rural Electric
Cooperative Association (NRECA), which she joined in 2010 after leaving
a Fortune 500 company. She is responsible for all contractual matters that
NRECA enters into across vast areas of business, from IT to insurance
and financial services. Gartee’s practice also includes intellectual property
matters focusing on the areas of licensing, trademark and copyright, as well
as cybersecurity and privacy related matters.

Mark Newcomb is the current Chair of the Corporate Counsel Section
and serves as Counsel and Vice President – Claims & Insurance for ZIM
American Integrated Shipping Services Co. LLC., where he is responsible
for all insurance, risk management, claims and compliance programs for
ZIM Integrated Shipping Service Ltd. in North America, the Caribbean,
and Central America. Newcomb is a 1981 graduate of the US Naval
Academy and received his J.D. from William & Mary in 1988.

Freelancer continued from page 21
• If you think you will use the freelance lawyer’s service
regularly, consider negotiating a discounted rate in exchange for a retainer;
• Check in with your freelancers regularly to keep them
involved and knowledgeable about your ongoing business, so they may help you identify projects where their
assistance could be most useful.
Engaging freelance attorneys may be outside the
comfort zone of some corporate counsel. However, the
flexibility of the freelance lawyering model creates quality
and cost efficiency for the end client. Developing a good
freelance relationship can be a win-win for all parties
involved. n
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Join the Corporate Counsel Section
The Corporate Counsel Section of the Virginia State Bar was
established in 1989 and has over 1.600 members. The section’s
primary goals are to facilitate communication and the exchange
of information and ideas among Virginia attorneys who work in
an in-house setting and to represent in-house attorneys’ interests with the Virginia State Bar.
To further these goals, the section sponsors events that are
described on the website. Learn more about the section by contacting the chair or any other member of the board of governors.
https://www.vsb.org/site/sections/corporatecounsel
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The Surprisingly Broad Reach of U.S. Patent Law
by Stephen McBride

U.S. patents create potential lia-

bility for using infringing products in
the United States. That is, the unauthorized use or sale within the United
States of a product covered by a U.S.
patent infringes the patent. However,
in many cases damages and liability
for infringing U.S. patents can extend
beyond purely domestic uses to cover
activities taking place far outside the
United States. U.S. patents may cover
activities that have little or nothing to
do with the United States. Many companies are unaware of this surprisingly
broad geographic reach.
WesternGeco LLC v. ION Geophysical Corp
The Supreme Court’s recent decision in
WesternGeco LLC v. ION Geophysical Corp.1
illustrates this reach. Traditionally, patent
damages were only available for domestic acts of infringement. That is, damages
were not available “for a defendant’s foreign
exploitation of a patented invention” because
foreign use of a patented U.S. invention “is
not infringement at all.”2 In WesternGeco, the
36
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plaintiff WesternGeco was seeking lost profit
damages based on defendant Ion’s sale of the
infringing product abroad.3 Specifically, Ion
had negotiated contracts outside of the United
States for sale of the infringing product outside of the United States, and WesternGeco
argued that it would have won those contracts
(and the corresponding profits) but for Ion’s
infringement.4 The Federal Circuit held,
consistent with the traditional scope of patent
damages, that lost profits were not available
for contracts that were negotiated and performed entirely outside the United States. The
Supreme Court reversed the Federal Circuit
and held that, in this case, lost profits damages
for sales that had occurred in other countries
was appropriate.5 Even though the actual
act of infringement was limited to providing
components of the patented product from
the United States, WesternGeco was able to
recover damages for foreign sales of the entire
finished product.
Going forward, courts will have to determine how broadly to interpret WesternGeco.
Nothing in the WesternGeco opinion limited its applicability to lost profits. Thus,
courts will have to determine, for example,
if WesternGeco allows recovery of reasonable
royalty damages for foreign uses of a patented
invention.6 An expansive interpretation of
WesternGeco could lead to vastly increased
www.vsb.org
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damages for infringing activities occurring outside the
United States.
The Expanding Coverage of U.S. Patents
WesternGeco illustrates the trend toward expanding the coverage of U.S. patents. Historically, U.S. patent law has carried
a heavy presumption against extraterritorial application.
“The presumption that United States law governs domestically but does not rule the world applies with particular
force in patent law.”7 Over the years, however, Congress
has repeatedly amended the infringement statute (35
U.S.C. § 271) to chip away at this presumption. For example,
in 1984, Congress enacted § 271(f) to cover situations like
WesternGeco where a company manufactures components of
a patented product in the United States and then ships those
products abroad for assembly into the patented product. The
new §271(f) “expand[ed] the definition of infringement to
include supplying from the United States a patented invention’s
components.”8 Thus, the supply of components to someone
outside the United States who then assembles those components into a product covered by a U.S. patent can constitute
U.S. patent infringement.
In 1988, Congress further amended § 271 to include subsection (g). § 271(g) imposes liability for infringement based
on importation, sale, or use in the United States of a product
manufactured abroad by a process patented in the United
States. Based on 271(g), the importer or seller of a product that
itself is not patented, but that was created abroad by a process
that is patented, may be liable for infringement.
§ 271(a) –the original direct infringement subsection—
has also seen significant amendments. § 271(a) traditionally
imposed liability for making, using or selling infringing articles
in the U.S. In 1996, § 271 was amended to add liability for
importation and offers for sale of infringing articles in the
United States. After these amendments went into effect, foreign
companies with no U.S. presence could be liable for infringement by importing infringing products into the United States
or offering to sell those products in the United States even if
the actual sale did not materialize.
Courts Broadly Interpret the Scope of §271
The amendments to §271 created new issues for courts regarding the territorial reach of U.S. patent law. For example, courts
long wrestled with whether an “offer for sale” meant an offer
made internationally for a sale that takes place in the United
States (e.g., two companies in Europe discussing a proposed
sale of a product in the United States) or, conversely, an offer
made in the United States to sell a product outside of the
United States.
The Federal Circuit’s 2010 opinion in Transocean Offshore
Deepwater Drilling, Inc. v. Maersk Construction USA, Inc.9
settled this question for the time being. Transocean involved an
“offer for sale” under §271(a). In Transocean, a company made
an offer to sell an allegedly infringing product to another company while in Norway.10 The product was to be sold in the U.S.
and delivered and used in the U.S.11 The Federal Circuit held
www.vsb.org

this constituted an offer for sale, stating that “the focus should
not be on the location of the offer, but rather the location of
the future sale that would occur pursuant to the offer.”12 Under
Transocean, any offer for sale of a product that infringes a U.S.
patent and contemplates the infringing product being sold
in the United States constitutes an act of direct infringement.
Thus, foreign companies that are negotiating for potential
sales of infringing articles in the U.S. may be liable for direct
infringement under §271(a) even if the actual sale never materializes.
On the other hand, in Life Technologies Corp. v. Promega
Corp.,13 the Supreme Court interpreted the scope of §271(f)
(1). There, the issue was whether § 271(f)(1)’s requirement
that the alleged infringer supplies a “substantial portion of the
components of a patented invention” could be read to mean
supplying a single component of a patented invention requiring five components.14 The Court held against an expansive
interpretation, reversing the Federal Circuit and ruling that
“a single component does not constitute a substantial portion
of the components that can give rise to liability under §271(f)
(1).”15 Thus, in at least this situation, the Court resisted the
temptation to expand the scope of patent infringement.
Courts have also grappled with the scope of the statutory
amendments with respect to induced infringement under 35
U.S.C. § 271(b). § 271(b) simply states “[w]hoever actively
induces infringement of a patent shall be liable as an infringer.”
As long as an underlying act of direct infringement occurs pursuant to one of the other subsections of § 271 (e.g., 271(a), (f)
or (g)), the induced infringement may occur anywhere in the
world. Where the direct infringement is based on, for example, importation of a product that infringes under § 271(a) or
foreign manufacture of a product that infringes under § 271(g),
a party with little or no connection to the infringing act may be
liable for induced infringement based on the fact that some of
its products get imported into the United States by a downstream purchaser.
The facts in Global-Tech Appliances, Inc. v. SEB S.A.
illustrate the reach of §271(b).16 In Global-Tech, the accused
infringer (Global-Tech subsidiary Pentalpha) was located in
Hong Kong. Pentalpha purchased one of SEB’s deep fryers in
Hong Kong and copied the fryer.17 Pentalpha then manufactured its own copies of the fryer and sold them to companies
such as Sunbeam and Montgomery Ward in Hong Kong or
mainland China.18 Those companies then took possession of
the deep fryers and imported them into the United States. Id.
Although none of Pentalpha’s activities actually occurred in
the United States, the Federal Circuit and Supreme Court both
affirmed a jury verdict that Pentalpha had induced its customers to infringe by manufacturing and selling the fryers in Hong
Kong for their customers to import into the United States.19
Taken together, recent cases indicate a surprisingly broad
territorial reach for U.S. patents. For example, manufacturing
and selling a potentially infringing product outside of the
United States can, in some cases, constitute U.S. infringement,

GENERAL INTEREST FEATURES |

Patent Law continued on page 49
Vol. 68 | April 2020 | VIRGINIA LAWYER

37

Two Years After Eviction Report, Richmond
Lawyers Make Headway on the Numbers
by Jackie Kruszewski

From a small, former storage room

Janae Craddock
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on the second floor of the John Marshall
Courthouse in Richmond, Janae Craddock
talks people through one of the worst moments in their lives.
Craddock, like all lawyers, is familiar
with carrying the legal burden of a client. But
now, steps away from the courtroom where
people might lose the roof over their families’
heads, the problems are fresh and present.
“I never truly understood or knew how
much people were impacted by the evictions,”
Craddock says. “People have the same reactions as they do in criminal court. They’re just
as lost as someone whose family member has
been sentenced to jail time or refuses a bond.
It’s traumatic when you’re being told to get
out of your house.”
Craddock is part of a bevy of lawyers
turning their expertise to the eviction crisis in
Virginia, brought into focus by a 2018 report
from Princeton University’s Eviction Lab. Two
years in, the programs have reached hundreds
of tenants and kept many from losing their
homes. A team of lawyer conciliators liaises
between landlords and tenants. Attorneys
working pro bono connect some tenants with
rental assistance and take on their cases. And
some, like Craddock, with the support of the
Central Virginia Legal Aid Society, are now
full-time advocates for tenants at the courthouse.
But funding is temporary, and conciliators are in short supply. The recent relief and
mitigation of evictions have also served to
bring the problem into clearer focus for those
who work in it every day.
“I hadn’t really seen the problem in
action,” says Ali Fannon of the Greater
Richmond Bar Foundation. “And then once
we got on the ground in October, my eyes
were wide open. You can read about it all day
long, hear that there’s a problem, and until
you see it in action, you don’t understand
quite what’s happening.”
Out of necessity, the court is very fast
moving and efficient, Fannon says, but it
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doesn’t leave the tenants with a real understanding of what’s happening. Fannon and
the foundation train and organize a team of
conciliator lawyers to staff the courthouse and
act as go-betweens for landlords and tenants
on the verge of eviction.
Since September, thanks to new regulations, an unlawful detainer notice arrives
with a green piece of paper about Richmond’s
Eviction Diversion Program. Some tenants qualify for rental assistance and others
are directed toward the conciliators at the
courthouse wearing green buttons that read
“Eviction Diversion Program Conciliator.”
“We’re third party neutrals, and we’re trying to help the tenant and the landlord reach
agreement on what is owed and structure a
reasonable payment plan,” Fannon says. It’s
a step that will become mandatory on July
1, but for now many landlords are entering
voluntarily. If all goes according to plan, the
landlord gets their money, and the tenant
stays in their home — a win-win.
Fannon encourages lawyers to join her at
the John Marshall Courthouse in Richmond
to see the eviction docket and conciliators in
action. “When someone is interested but is
a little too nervous to put the button on and
grab a clipboard, I have them come shadow
us,” Fannon says. “They watch the spiel and
often in the same day, the same 30 minutes,
they feel comfortable to go do some walkup
information.”
And, if the tenant needs an advocate,
Craddock is there.
“People are in crisis,” says Monica
Jefferson of Housing Opportunities Made
Equal (HOME). “Not only that, but people
don’t know or understand the law. So, it’s
instrumental and critical that we have legal
experts there to guide and drive them through
this process.”
HOME serves as a locus for housing
counseling in Richmond. They received a
grant from the city last year, $300,000 of
which is set aside for the rental assistance.
They serve as the first point of access for
the eviction diversion program, staffing the
www.vsb.org
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Monica Jefferson (left) of Housing Opportunities Made Equal and Ali Fannon of Greater
Richmond Bar Foundation

eviction hotline and doing intake to determine eligibility for
assistance. Housing stability workshops and payment plans are
required as part of the process, and HOME has resources for
pointing people toward other types of social services.
“When you hear the phone calls, the scenarios, and you
know some of those situations that people are going through,
it’s very disheartening,” says Jefferson. “Over 80 percent of the
people are working; they’ve just had some type of life catastrophic disaster or issue that have just caused them to get
behind. We hear a lot about illnesses and hospitalizations and
family crises and things like that.”
The eviction diversion program got up and running in
October and assisted 76 families in its first three months.
“There are 76 families who are in their homes today who
would not be there but for this program,” says Martin
Wegbreit, director of litigation at Central Virginia Legal Aid
Society.” Five months in, that number is at 122.
Wegbreit calls Sunday,
April 8, 2018, the day his life
changed. That’s the day the
New York Times published
its frontpage report about
Mathew Desmond’s eviction
research, showing that five
of the ten American cities
with the highest eviction
rates were in Virginia, and
Richmond was number two.
Now, two years later,
Wegbreit runs his own interview on the subject, asking
and answering his own ques- Marty Wegbreit, director of litigation at
tions about the crisis, rattling Central Virginia Legal Aid Society
off numbers and the names of
organizations collaborating on eviction diversion work.
“A year ago, we had zero full time housing lawyers in
Richmond,” he says. “Today we’ve got six in Richmond and a
seventh in Petersburg. That’s an enormous influx of resourcwww.vsb.org

es, but still, you’ve got 18,000 eviction lawsuits a year, right?
Eleven thousand turn into judgments of possession.
“Six [lawyers] is an infinity more than zero, but it’s still
not nearly the number you would need to provide a lawyer to
every tenant facing eviction.” Other cities, Wegbreit adds, have
started providing that.
If you’re wondering how much such a program would
cost in Richmond, Wegbreit has done the math. He estimates
$7.5 million for 75 lawyers that it would take to give everyone
facing eviction a lawyer.
Sustaining what exists now is an even more manageable
number: under a million dollars would keep those seven lawyers in business. The grant that pays for them now is starting
its second of two years.
It’s the immediacy of the assistance that Craddock provides that makes the difference, Wegbreit says. “There’s no
replacing that. People can literally walk down the hall.”
“I must admit, when I applied, I didn’t know everything
that it would entail,” says Craddock, who grew up in Richmond
and went to Community High School.
Craddock’s first day was Monday, May 13, and things
started off slow. But a flurry of media attention quickly brought
people to her door. Now, there’s no typical day.
“There can be days where there’s no foot traffic in here
at all, and I have to figure out how to best make our presence
known,” Craddock says. “Then there are some days where I
literally have a line outside the door and it’s tough to keep up.”
Eviction court dates have a cyclical pattern. Rent is late on
the fifth of the month, and landlords give notice. Paperwork is
filed mid-month, so the court date is set up about 21 days later.
“So, by like a second or third week of the next month, you see
larger dockets.”
The lawyer conciliators organized by Fannon and the
Greater Richmond Bar Foundation help a lot on those day, too.
“We need at least two conciliators every day so that means
we need 10 a week, which means we need about 500 slots a
year,” says Wegbreit. If every conciliator volunteered six times a
year, they’d need about 83 conciliators. Wegbreit says they have
about 30 now.
Fannon hopes upcoming trainings will yield more lawyers
ready and willing to serve a few hours a month at the courthouse, where lawyers’ basic knowledge of the legal system is a
tremendous addition to the process.
Craddock says that the work – both her advocacy and the
conciliators’ neutral coordinating – is simply about being an
advocate for justice. And the sense of achievement is palpable.
“It’s that moment where you’re able to stop an eviction
that’s imminent, that’s set to happen like the next day and that
person is so grateful for what you’ve done,” says Craddock.
“Sometimes being in the legal profession, a ‘thank you’ can be
so far and few between.”
You can sign up for shifts as a conciliator with the Greater
Richmond Bar Foundation at www.justiceserver.org.
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Highlights of the February 29, 2020, Virginia State
Bar Council Meeting
At its meeting on February 29, 2020,
in Richmond, the Virginia State Bar
Council heard the following significant
reports and took the following actions.
Paragraphs 3 and 13-23.K.
Council unanimously approved amendments to the Rules of the Supreme
Court of Virginia Part 6, Section IV,
Paragraphs 3 and Paragraph 13-23.K.
The amendments clarify requirements
for membership statuses, address the

need for separate membership statuses
for retired and disabled members, add
an email address of record requirement,
and eliminate ambiguous terminology.
The proposed changes will be presented
to the Supreme Court of Virginia for
approval.
Paragraph 13
Council unanimously approved amendments to the Rules of the Supreme Court
of Virginia Part 6, Section IV, Paragraph

13 that correct statutory references to
two definitions at Paragraph 13-1 and
one term at Paragraph 13-23.D.
Budget
Council unanimously approved a
$14.7 million proposed budget for the
FY2021, which will be presented to the
Supreme Court of Virginia for approval.

Annual Criminal Law Seminar

2

1

3

The 50th Annual Criminal Law Seminars took place in February in Charlottesville
and Williamsburg to capacity crowds. The CLEs presented the latest in criminal law
issues in the Commonwealth and included luncheon speakers Dean Mark D. Martin
of Regent University School of Law at the Charlottesville event, and former FBI
Director and author James B. Comey Jr. at the Williamsburg event. The Hon. Junius
P. Fulton III received the 2020 Carrico Professionalism Award.

4

1: Judge Junius receives the Harry L. Carrico Professionalism Award from the Hon. Tasha D. Scott.
2: Judge Fulton and his many friends and colleagues from the Norfolk Circuit Court.
3: James Comey delivers his luncheon speech.
4: Timothy J. Heaphy, James Comey, and Gene Fishel at the Williamsburg event.
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Bar Council Elections 2020: Don’t Forget to Vote
Midnight, May 1, 2020 is the deadline to cast your vote for
your Bar Council representative. Election winners will be
announced soon after May 1, with terms beginning July 1.
Circuits 2, 9, 13, 15, and 19 are holding elections this year
and by now you should have received an email with a roster
of candidates as well as electronic ballots, which were emailed
on April 13.
If you do not have an email listed with the Bar, you will
receive a paper ballot. The ballot must be received by Intelliscan, Inc., the third-party vendor handling the elections, by
midnight, May 1, 2020. Questions? Contact elections@vsb.org.

Outgoing Bar Council members being honored at the 2019 Annual Meeting.

Bar Leaders Institute
A Healthy Lawyer
is a Better Lawyer.

Attorneys are exposed to a variety
of stresses in their profession, which
can take a toll on their mental and
emotional well-being. Perhaps not
surprisingly, lawyers have been
shown to abuse substances and suffer

Over 100 current and future bar leaders
met at the Bar Leaders Institute on
March 6 at the Lewis Ginter Botanical
Garden in Richmond to discuss the importance of bar participation to lawyers
in general and to the legal profession as
a whole. Justices William C Mims, Cleo
E. Powel, and Stephen R. McCullough
(pictured with VSB President Marni E.
Byrum) spoke as a panel and emphasized “the personal ask” as a means of
www.vsb.org

increasing bar membership; how bars
help the communities in which lawyers
work; and Justice Mims reminded those
present that lawyer wellness begins at
the local bar level. The annual event is
sponsored by the Conference of Local
and Specialty Bar Associations at no cost
to attendees.

mental health issues at higher rates
than other professionals.
Please visit our well-being resource
center to discover ways to improve
your mental and physical health,
and to find contact information for
people ready to assist you.

www.bit.ly/lawyer-well
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David D. Masterman Receives the 2020 Family Law
Lifetime Achievement Award
David Masterman of Masterman
Krogmann PC in McLean has received
the Betty A. Thompson Lifetime
Achievement Award, established by the
VSB Family Law Section to “recognize
and honor an individual who has made
a substantial contribution to the practice
and administration of family law in the
Commonwealth of Virginia.”
In his nomination, Joseph A. Condo
of Offit Kurman noted, “In addition to
being a skilled practitioner and litigator,
David enjoys the universal respect of
his colleagues in the family law bar, who
know him as a student of the law with
a broad knowledge of the statutes and
case law in the family-law area.”
Throughout his 35-year career,
Masterman has volunteered his time in
many roles for family law organizations,
both local and statewide. He is a former
chair of the family law sections for the
Arlington County Bar Association and
the Virginia Trial Lawyers Association
and served for several years on the

Board of Governors of the Family Law
Section of the Virginia State Bar, holding
the position of chair there in 1999–2000.
After a brief period on the Board of
Governors of the General Practice
Section of the Virginia State Bar, he has
more recently been a member of the
Board of Governors of the Virginia State
Bar’s Diversity Conference, where he is
currently the secretary.
Masterman’s career has given him
the opportunity to work with and learn
from Hon. Joanne F. Alper in Arlington
and later Mr. Condo in Fairfax, two
very well known and respected family
law practitioners. He now leads a
five-attorney firm with Carole
Krogmann in Tysons Corner.
Masterman’s interest in helping others in the family law field has led him to
participation in many continuing legal
education seminars. Beginning in the
1980s, Masterman has been a frequent
presenter to other family lawyers on topics ranging from the issues involved in

divorce following
short marriages,
the effects of parental relocation
on child custody
arrangements,
enforcement
and setting aside
of agreements,
obtaining the best possible property
division in divorce, and issues affecting
custody of children, as well as the ethical
rules applicable to family lawyers.
Masterman has prepared and
argued numerous cases in the Court of
Appeals of Virginia and is a well-regarded litigation tactician and courtroom
attorney. Masterman is a strong proponent of mediation whenever possible,
and he frequently assists clients with
that process.

Brian M. Hirsch Receives Family Law Service Award
Brian M. Hirsch of Hirsch &
Ehlenberger, P.C. in Reston has been
awarded the Family Law Service Award
by the Virginia State Bar Family Law
Section Board of Governors.
The Family Law Service Award is
given to an individual or organization
“who has consistently given freely of
time, talent and energies to provide
valuable services in advancing family,
domestic relations or juvenile law in
Virginia, whether such services are rendered to the Virginia legal community
or directly to the citizens of Virginia.”
A family lawyer for over 34 years,
Hirsch is also certified by the Virginia
Supreme Court in Family Mediation
and is highly regarded by his peers as
both an attorney and as a mediator.
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For years, Hirsch has volunteered
his time to be the editor of the Virginia
Family Law Quarterly, the official
publication of the Family Law Section
of the Virginia State Bar that features
articles and summaries of notable
family law cases from around the
Commonwealth.
Brian serves as a member of the
VBA Family Law Coalition, a group
that advances changes to legislation
relating to family law and volunteers
with Second Saturday, which provides
workshops for those contemplating or
going through a divorce.
Recognizing the importance
of service within the legal system,
Hirsch has served as Commissioner in
Chancery and as a Guardian Ad Litem.

Brian regularly
serves as a substitute Judge in
both the Fairfax
County Juvenile
and Domestic
Relations Court
and the Loudoun
County Juvenile
and Domestic Relations District
Court.
A prolific writer and a frequent
lecturer on family law, Hirsch teaches
CLEs on a wide variety of topics and
speaking on mediation issues across
the Commonwealth. He co-authored
the Virginia Family Law Trial
Handbook: Pleadings, Evidence and
Strategies.
www.vsb.org
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VADA and VTLA Issue Statement on Working
Together During COVID-19 Crisis
Melissa H. Katz, President of the Virginia
Association of Defense Attorneys (VADA)
and Elliott M. Buckner, President of
the Virginia Trial Lawyers Association
(VTLA) issued a joint statement in early
April expressing the unity of the two
groups during this time of crisis. The
letter stated in part:
“We are experiencing an unprecedented
situation involving mandates of social
distancing which significantly impacts
our normal course of doing business
and litigating our cases. As trial attorneys we are used to adversity and
thinking outside of the box, and even
in these challenging times we can move
our cases forward while adhering to
COVID-19 safety concerns. By working
together, and in the continued spirit

of professionalism, collegiality, civility
and cooperation, we can successfully
navigate these uncharted waters and
satisfy our mutual objective of zealous
representation of our clients.
We encourage consideration of
technological solutions to conduct
discovery and resolve cases, such as
through remote depositions and mediations, or by simply using one of the best
methods of picking up the telephone
and temperately discussing disputes
and/or case resolution. We also suggest
that parties use best efforts to make sure
there is agreement of how the Supreme
Court of Virginia’s Judicial Emergency
Order impacts deadlines in their cases.
Mutual cooperation in these extraordinary times will not only benefit
our clients but will help our justice

Katz

Buckner

system operate more smoothly once
we are beyond the present challenge.
Moreover, by working together we can
represent to the courts that we did our
part to help support the judicial system
and the integrity of the process.
We remain resolute in promoting
a spirit of civility and cooperation and
wish everyone, their family and friends
good health.”

VSB Immediate Past-president Leonard
C. Heath Jr. made a presentation at the
National Association of Bar Executives
in Austin, Texas on February 13,
2020, on Virginia’s Lawyer Well-Being
Initiative. Virginia was selected to lead
the presentation because of the success
and growth of our Well-Being programs.

www.vsb.org
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In Memoriam

44

Roger L. Amole Jr.
Alexandria
September 1939 – January 202

Benjamin F. Griffin Jr.
Alexandria
November 1925 – October 2019

Barbara Wurtzel Rabin
Gwynedd, Pennsylvania
April 1933 – September 1919

Sam T. Beale III
North Chesterfield
December 1937 – December 2019

Wayne Richard Hartke
Reston
March 1948 – April 2019

Lester Barry Seidel
Silver Spring, Maryland
July 1944 – February 2019

Norborn P. Beville Jr.
Manassas
February 1941 – February 1919

Jeffrey G. Haverson
Virginia Beach
April 1942 – September 2019

Thomas Alfred Shannon
Ashburn
January 1932 – April 2019

Jeffrey Glen Burcham
Martinsburg, West Virginia
May 1959 – November 2019

Dillard C. Laughlin
Waynesboro
July 1927 – March 2019

Linda Frances Steele
Catawba
May 1950 – December 2019

Robert Henry Burger
Glen Allen
September 1971 – February 2020

Victor W. Lavenstein
Petersburg
February 1932 – October 2019

William G. Thomas
Richmond
November 1939 – January 2020

James T. Comfort
Richardson, Texas
March 1934 – October 2019

Debra Ann Lowe
Silver Spring, Maryland
July 1953 – April 2019

Winfrey T. Wade
Henrico
January 1928 – January 2020

John M. Crawford
Des Moines, Iowa
December 1927 – March 2019

Harry E. McCoy Jr.
Norfolk
July 1922 – June 2019

Michael Robert Ward
Richmond
May 1968 – January 2020

William Ralph James Dangoia
Occoquan
June 1944 – March 2019

Wayne W. Miller
Alexandria
May 1943 – July 2019

Fletcher B. Watson IV
Chatham
January 1928 – September 2019

The Hon. Charles H. Duff
Ashburn
February 1924 – February 2020

Hugh S. Meredith
Virginia Beach
November 2016 – June 2019

Rupert Rieves Winfree
Richmond
October 1945 – February 2020

James Lucien Gleaves Jr.
Wytheville
January 1924 – May 2019

Wilburn L. Moore
Springfield
August 1937 – February 2019

John A. Golden
Neptune, New Jersey
January 1933 – December 2019

Paul Terence O’Grady
Leesburg
June 1938 – November 2019
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Access to Legal Services

Companies Can Make Pro Bono Work for Them
by Jennifer Fulmer

There is no right to counsel

in civil cases, except in very limited circumstances. Meanwhile many
low-income individuals cannot afford
to consult with an attorney for their
essential legal needs. Legal aid organizations and other qualified legal service
providers (QLSP) work to meet these
needs, but the demand is too great for
them to do it alone. We need help from
the private bar.
Every lawyer, regardless of
professional prominence or
professional work load, has
a personal responsibility to
provide legal services to those
unable to pay, and personal
involvement in the problems
of the disadvantaged can be
one of the most rewarding
experiences in the life of
a lawyer.
Above is an excerpt from the first
comment to Rule 6.1 of the Rules of
Professional Conduct, Voluntary Pro
Bono Publico Service. And it is my
favorite comment. In my mind, I hear
Project Runway’s Tim Gunn challenging
us to “make it work.”
In Northern Virginia, many corporate
legal departments are doing just that.
They are making pro bono work by
engaging in a spectrum of pro bono
opportunities ranging from on -site
clinics, where clients receive free legal
advice and referrals, to in-court representation. These pro bono programs
often allow lawyers to develop and enhance interviewing and litigation skills
while sometimes experiencing a more
personal form of client interaction. At
one clinic a lawyer commented: “I have
www.vsb.org

never received a hug
from my corporate
client.”
Pro bono
programs also
provide opportunities for teamwork
and collaboration
within an in-house
legal department.
Hewlett Packard Enterprise (HPE) Legal Department with Justice William C Mims
The wills, uncontested
divorce and bankruptprotective order program, “Attorney of
cy clinics hosted by
the Day,” has seen partnerships beVerizon, Cisco Systems, Inc., Capital
tween McGuire Woods and Verizon,
One, Hewlett Packard Enterprise
and Hunton Andrews Kurth and Exxon
(HPE), Federal Home Loan Mortgage
Mobil. Transurban, Hilton, HPE, Hogan
Corporation (Freddie Mac) and Hilton
Lovells, Miles & Stockbridge P.C. are the
could not be accomplished without the
founding partners for our Veterans Law
herculean efforts of legal secretaries,
Pro Bono Project that helps veterans
paralegals, and administrative staff.
apply for Discharge Upgrades.
These colleagues provide essential
Professional associations, such
support services by scheduling clinas Corporate Pro Bono and the
ics, checking clients in, helping clients
Association of Corporate Counsel, have
maneuver corporate security, coordiprovided additional support to our
nating interviews, interpreting, drafting
corporate pro bono programs, particudocuments, and notarizing documents.
larly with recruitment efforts. They host
Experienced volunteers assist with trainpro bono fairs and advertise clinics for
ing by pairing with new volunteers.
their members. They also often apply for
Stepping outside of a lawyer’s area
the CLE credits that are offered with our
of expertise can be daunting. At LSNV,
trainings.
we provide training, support and menLastly, and most importantly,
toring for all of our pro bono opportunithe pro bono projects with corporate
ties. A substantive law expert is present
counsel create a greatly enhanced client
at each clinic to answer questions and is
experience for our often underserved
available for consultation on extended
clients. Nice facilities, a tasty breakfast
representation matters.
or lunch, and a team of professionals
Litigation cases, however, may
create an atmosphere that many legal
produce mixed feelings. For some they
aids cannot afford. One wills client
are an exciting, welcome opportunity;
walked into the corporate conference
for others they add an additional level
room where two attorneys, one lead and
of uncertainty. Partnering with outside
one shadow, a paralegal and a variety of
legal counsel is a great way to provide
further support for those interested in,
but hesitant to litigate. Our pro bono
Pro Bono continued on page 52
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Law Libraries

Analytics Tools for Data Driven Litigation Strategies
by Alexis Sharp

Legal analytics tools are

transforming the way corporate counsel
make strategic litigation decisions.
Harnessing the power of data, these
platforms employ artificial intelligence
to show information trends. Use these
tools to address the likelihood of success
in litigating a claim in a given jurisdiction; whether a particular judge is expected to rule on a motion for summary
judgment; the historic length of time
it takes to receive a resolution before a
court; and more. These queries merely
scratch the surface of how flexible and
targeted information produced from
these platforms can be.
All of the following resources are
subscription based. Some products may
be available with access to other services,
such as Westlaw Edge or Lexis Advance,
depending upon existing contracts with
commercial publishers. While coverage
of federal litigation will be extensive for
all litigation analytics platforms, available
state court data will vary.
Lex Machina (Lexis Nexis)
Initially launching in 2010, making it
one of the earliest products on the market, Lex Machina began as a public interest project at Stanford Law School in
2006. The platform captures data from
PACER, the ITC’s EDIS, the USPTO,
and state courts to produce analytics
based on judges, attorneys, law firms,
companies, and administrative venues.
Westlaw Litigation Analytics
(Thomson Reuters)
Westlaw Litigation Analytics was first
introduced in 2018 as a feature of
Westlaw’s newest platform, Westlaw
Edge. This tool has the capability of producing analytics based on courts, judges,
attorneys, law firms, and case types.
Data is based on court dockets.
Lexis Context (Lexis Nexis)
On the same day in 2018 that Westlaw
announced its legal analytics platform
46
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in Westlaw Edge, LexisNexis launched
its analytics product, Lexis Context. The
competing platform was made possible
by Lexis’ 2017 acquisition of the legal
analytics startup company, Ravel. Lexis
Context reproduces and rebrands the
judge and court analytics made available
by Ravel, as well as expanding to include
analytics based on expert witnesses.
Data is derived using language-based
technology to analyze the text of court
documents.
Bloomberg Law Litigation Analytics
Bloomberg Law began as a legal research platform competitor to Westlaw
and Lexis in 2009. Litigation analytics
were made available on this platform in
2016. In addition to providing analytics
for judges, law firms, and individual
attorneys, Bloomberg Law can also
generate analytics for companies. Data is
based on court dockets.
MonitorSuite (Thomson Reuters)
MonitorSuite provides litigation analytics based on docket data as well as
analytics for patents, trademarks, M&A,
R&P, loans, bonds, and PE. In addition
to dockets, other data sources include
case opinions, SEC filings, Thomson
Financial and LIVEDGAR feeds,
USPTO, Derwent, Hoovers, and other
public sources. This resource has traditionally not been marketed to attorneys,
but rather information specialists such
as law librarians or marketing and business development analysts. The product
was originally launched in 2005 under
the name Firm360, making it one of the
first tools on the market.
Docket Alarm
Docket Alarm provides analytical
profiles on judges, parties, law firms,
and attorneys. It can also identify win
rates, time to decision, and can even
measure gender diversity at law firms.
The company partnered with FastCase
in 2018 and is now available through the

FastCase platform as well as a standalone service. Docket Alarm is a considered a premium feature to FastCase and
is therefore not available with complimentary bar association access.
Docket Navigator
A litigation analytics platform for intellectual property and antitrust content,
Docket Navigator allows users to track
cases from the time a complaint is filed
through the filing of the notice of appeal
in patent, trademark, copyright and
antitrust cases. The platform sources
data from governmental websites like
PACER, USPTO databases, ITC EDIS,
PTAB E2E, and the FDA. In 2019 the
company partnered with WoltersKluwer
so subscribers can now access Docket
Navigator through the WolterKluwer
legal research platform, Cheetah, subject
to terms of subscription. It also remains
a stand-alone service.
Beyond litigation analytics, there are
other types of analytics tools on the
market. For example, there are tools for
brief analysis such as CARA (CaseText),
Quick Check (Thomson Reuters) and
Brief Analyzer (Bloomberg). There are
also analytics tools for case law research
such as Ravel which is now incorporated
into Lexis Advance. The legal publishing
industry will continue to find new ways
to harness data and make it marketable
to legal information consumers.

Alexis Sharp is a Reference Librarian at
Hunton Andrews Kurth LLP. Originally from
Louisiana, she has a J.D. and M.L.I.S. from
Louisiana State University where she worked as
a Law Library Fellow. She moved to Virginia in
2013 to work as a librarian for the University of
Richmond School of Law.
www.vsb.org

Technology and the Future Practice of Law

Key Considerations for In-House Counsel in
Selecting and Implementing Legal Technology
by Sachin Kheterpal

Legal technology is now a musthave for every corporate legal department. More companies are transitioning
away from outsourced legal services to
in-house legal technology solutions in
order to meet business goals, demonstrate efficiencies, and optimize performance. General counsels are under
increased pressure to reduce outsourcing costs and provide legal services with
fewer lawyers. These general counsels
are essentially asked to create “24-hour”
legal departments that can deliver faster
and more accurate results for their
business clients. From managing law
firm engagements to analyzing documents, automation exists for practically
every touch point and function within a
corporate legal department.
In-house legal teams face several
challenges when evaluating, selecting,
and implementing legal technology. For
example, many in-house transactional
legal teams are searching for automated solutions that can standardize
contract templates in order to decrease
the cost and time associated with the
transactional lifecycle. There are also
many corporate legal departments that
are searching for software to manage
outside counsel spend, budgets, billing,
and workflows. More generally, there is
a growing need for tools to streamline
legal projects. Companies are faced with
the resulting dilemma of either developing such tools internally or engaging an
external provider.
Whether you are looking for a
cloud computing solution to manage
legal applications or a digital signature
tool to help with contracts administration, below are key factors you should
consider in selecting and implementing
legal technologies for your organization.
1. Establish the current state. Map out
the current state of people, processes,
www.vsb.org

and systems that are already in place
and that may be related to the technology solution that you are seeking. By having a clear understanding of the existing
processes, you can identify the relevant
stakeholders that need to be involved
in selecting a technology. This will also
help you identify inefficiencies and strategize for quick gains.
2. Identify low-risk work that does not
always require a lawyer. The demand
for contracts managers and paralegals
is increasing as corporations need lowcost resources for low-risk, routine
work. Providing non-attorney legal professionals with automated technologies
to support low-risk work could benefit
experienced attorneys by allowing them
to focus on more complex and strategic
matters.
3. Define goals and priorities. Perform
a cost-benefit analysis when reviewing
different options and products. In order
to align all stakeholders within your
organization, establish a clear vision
and goal for the new technology that
you are seeking. Define the technical
requirements and success metrics for
implementation of the solution that is
selected.
4. Ethical duties of competence.
Lawyers that rely on machine learning (ML) and artificial intelligence
(AI) should generally understand how
those complex technologies work.
The Virginia Rules of Professional
Conduct and the ABA Model Rules of
Professional Conduct require all lawyers
to exhibit general competence in the
relevant technologies that they utilize.
While lawyers may not be expected to
understand the complex algorithms of
ML or AI systems that they use, lawyers
should have a basic understanding of

those tools. Ultimately, lawyers are responsible for complying with the applicable rules of professional conduct and
ensuring that the work is done correctly
and competently.
5. Ethical duties of supervision.
Depending on the type of technology
used by an organization, there may be a
duty for a lawyer to supervise the technology and sign off on the work product generated by the technology. Just
as there are tasks that a lawyer cannot
delegate to a paralegal or legal assistant,
there may be tasks that are inappropriate for handling by ML or AI – and an
attorney must be able to distinguish the
difference.
6. Confidentiality, data security, and
regulatory requirements. Issues involving client confidentiality and attorney-client privilege must always be considered
when confidences are shared with tools
like AI-powered systems. Lawyers need
to ensure that client confidences remain
secure at every stage of the process, especially in an age where security breaches
frequently occur. Finally, a company may
be subject to contractual or regulatory
requirements that could impact a legal
department’s ability to select and use certain technologies.

Sachin Kheterpal is corporate counsel at
Amazon Web Services, Inc. His practice focuses
on technology transactions, licensing, government contracts, commercial law, privacy, and
general corporate law. He serves on the VSB’s
Special Committee on Technology and the
Future Practice of Law and can be contacted at
khetes@amazon.com.
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CARES Act continued from page 15
non-profits (but excluding government entities), whose operations for
a calendar quarter have been fully
or partially suspended as a result of
a government order establishing social distancing requirements. It also
is available to businesses who have
experienced a more than 50% reduction in quarterly receipts, measured
on a year-over-year basis relative
to the corresponding 2019 quarter,
with eligibility continuing until the
quarter after the business has a quarter in which its receipts are greater
than 80% of the receipts for the corresponding 2019 quarter.
wages are eligible for this
° What

payroll tax credit?
For businesses with more than 100
full time employees in 2019, eligible
wages include wages of employees
who are not providing services
because of the suspension of operations or reduction in gross receipts
described above.
For businesses with 100 or fewer
full-time employees in 2019, all employee wages are eligible, even if employees
haven’t been prevented from providing
services.
This payroll tax credit applies to
the first $10,000 in eligible wages and
compensation, including health benefits, paid by a business to an employee
between March 12, 2020 and December
31, 2020, the maximum amount of payroll tax credit is $5,000 per employee.
Certain wages are excluded from
consideration for purposes of calculation of a business’s payroll tax credit,
including (1) wages considered for
purposes of determining payroll credits
for required paid sick leave or required
paid family leave, under the Families
First Coronavirus Response Act, and (2)
wages considered for determining employer income tax credit for paid family
and medical leave, under IRC Sec. 45S.
• Authorized deferred payment of payroll taxes.
Small businesses (and including
self-employed taxpayers) will be able
to defer paying the employer portion
48
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of certain payroll taxes through the
end of 2020.
are deferred payroll tax pay
° When
ments due?
Amounts of deferred 2020 payroll
taxes are due in two equal installments, one at the end of 2021, the
other at the end of 2022.
What
portion of 2020 payroll taxes
° 
can be deferred?
Payroll taxes that can be deferred
include the 6.2% employer portion
of the Social Security (OASDI) payroll tax. For self-employed individuals, the payroll tax deferral applies
to 50% of the Self-Employment
Contributions Act tax liability (including any related estimated tax
liability).
Can
businesses receiving Paycheck
°
Protection Program loans defer
payroll taxes?
No, this relief is not available to businesses that have received debt forgiveness for covered loans under the
Paycheck Protection Program.
• Net Operating Loss (NOL) liberalizations.
Under the 2017 Tax Cuts and Jobs Act
(the 2017 Tax Law) NOLs arising after
2017 are limited to 80% of taxable income. Also, under the 2017 Tax Law,
businesses were prohibited from carrying NOLs back to prior tax years. For
NOLs arising in tax years beginning
before 2021, the CARES Act allows
taxpayers to carryback 100% of NOLs
to the prior five tax years.

Christen Church is a partner in Gentry
Locke’s Business and Commercial practice
group with a transactional and advisory practice focusing on intellectual property, health
care regulation and compliance, data privacy
and security, and commercial financings.

The CARES Act also temporarily
liberalizes the treatment of NOL carryforwards. For tax years beginning before
2021, businesses can take an NOL deduction equal to 100% of taxable income
(rather than the present 80% limit). For
tax years beginning after 2021, taxpayers
will be eligible for: (1) a 100% deduction
of NOLs arising in tax years before 2018,
and (2) a deduction limited to 80% of
taxable income for NOLs arising in tax
years after 2017.
The CARES Act also includes
provisions (1) accelerating availability
of the corporate alternative minimum
tax liability (AMT) credit, (2) relaxing
the business interest deduction limit
established under the 2017 Tax Law,
(3) accelerating payments of credits
for required pay sick leave and family
leave, (4) authorizing delays in pension
funding, (5) facilitating writes-offs for
interior building improvements, (6) suspending of certain alcohol excise taxes,
(7) suspending certain aviation taxes,
and (7) numerous provisions related
to tax relief for individual taxpayers.
More detailed information about those
tax provisions and the topics discussed
above can be found at https://www.irs.
gov/coronavirus. n

Max Wiegard is a partner in Gentry Locke’s
Business and Commercial practice group with
a transactional, advisory, and administrative
practice focused on environmental compliance
and permitting, environmental risk management, real estate development, real estate
transactions, land use and zoning compliance
and permitting, mergers, acquisitions, and
administrative proceedings.
www.vsb.org

Patent Law continued from page 37
especially when the manufacturer is
aware that some of the products will
be imported and sold downstream into
the U.S. 20 Similarly, the WesternGeco
case discussed above presents an open
issue of whether and to what extent
damages might be available for foreign
use of products covered by U.S. patents.
Companies with foreign presences
should be aware that even strictly
foreign activities can in many cases

Stephen McBride is Senior Attorney
with Oblon, one of the largest law firms in the
United States focused exclusively on intellectual property law. In 2019, Oblon was ranked as
the top firm for most utility patents secured in
the United States. McBride can be reached
at smcbride@oblon.com or (703) 412-1794.

A

create significant damages and liability
for U.S. patent infringement and plan
accordingly. n
Endnotes
1 138 S. Ct. 2129 (2018).
2	
Power Integrations, Inc. v. Fairchild
Semiconductor Int’l, Inc., 711 F.3d 1348 (Fed.
Cir. 2013) (overruled by WesternGeco, 138 S.Ct.
2129.)
3 WesternGeco, 138 S.Ct. at 2134-35.
4	
Id. WesternGeco had proven infringement
under § 271(f) by proving that Ion had manufactured the components of the infringing
product and then exported those components
for assembly outside of the United States. Id.
5 Id., 2134.
6	One case that raised these issues is the Power
Integrations case discussed above (Power
Integrations Opening Brief at 34, Power
Integrations, Inc. v. Fairchild Semiconductor
Intl., No. 19-1246 (Fed. Cir. Apr. 12, 2019)
(Dkt. No. 32)) where the plaintiff argued
that the analysis of WesternGeco would also
permit recovery of foreign damages for direct
infringement under § 271(a) as to both reasonable royalties and lost profits. The parties
in Power Integrations settled before the court
could resolve this issue.

WORLD

Virginia State Bar members have
access to free legal research

OF

DIFFERENCE
Fastcase
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start your journey
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www.vsb.org

7	
Microsoft Corp. v. AT&T Corp., 550 U.S. 437,
454-455 (2007).
8 Microsoft, 550 U.S., at 444-445.
9 617 F.3d 1296 (Fed. Cir. 2010).
10 Id., 1307.
11 Id.
12 Id., 1309.
13 137 S.C.t. 734 (2016).
14 137 S.C.t. at 737-738.
15 Id., 737.
16	
Global-Tech Appliances, Inc. v. SEB S.A., 563
U.S. 754 (2011).
17 Global-Tech, 563 U.S. at 758.
18	
SEB S.A. v. Montgomery Ward & Co., 594 F.3d
1360, 1366-67 (Fed. Cir. 2010).
19	
Global-Tech, 563 U.S. 759. The Federal Circuit
has repeatedly found infringement in similar
circumstances. See, e.g., O2 Micro Int’l Ltd. v.
Beyond Innovation Tech. Co, 449 F. App’x 923
(Fed. Cir. 2011) (unpublished), MEMC Elec.
Materials, Inc. v. Mitsubishi Materials Silicon
Corp., 420 F.3d 1369 (Fed. Cir. 2009), Power
Integrations, Inc. v. Fairchild Semiconductor
Int’l, Inc., 843 F.3d 1315, 1333-34 (Fed. Cir.
2016).
20 Id.

Virginia lawyers have free access to a comprehensive, nationwide law library, including
case law, statutes, regulations, court rules,
constitutions, and law review articles with
Fastcase. Log in to access Fasctace on the
VSB website.
Fastcase does not require IP authentication,
so you can keep your legal research uninterrupted while working remotely. If you
have any questions regarding your access to
Fastcase, please reach out to their support
team. See https://www.fastcase.com/
support/.
Need a refresher on Fastcase research?
Find the upcoming webinar schedule at
https://www.fastcase.com/blog/free
-fastcase-webinars/.

Vol. 68 | April 2020 | VIRGINIA LAWYER

49

Why did you
become a lawyer?

In all likelihood, it was to be of service — whether you
are helping a family through a divorce or representing a multi-national corporation through a merger or
acquisition.

The legal landscape has changed dramatically since
1977. Lawyers can advertise. The yellow pages mean
nothing to an entire generation of people who have
never met a phone that isn’t smart.

As we head into a new decade, consider becoming part
of the service that has been helping Virginians obtain
access to lawyers for over 40 years.

And that little thing called the internet has turned into
a lot more than a thing. But some people still need
help finding a lawyer and the Virginia State Bar remains
committed to helping those people get access to legal
services.

Many Virginians lack the resources or the connections
to find a lawyer in their area or to understand their legal
rights, but they do not qualify as pro bono candidates.
This year, the Virginia Lawyer Referral Service is offering new lawyers who join the Service one year of free
membership.
Sign up, and let our team send you pre-screened referrals in your area.
Build your practice, build your reputation, or simply
build confidence in our legal system for all Virginians
by taking the time to help us help them.

The Virginia Lawyer Referral Service and lawyers like
you can make sure that more people have a chance to
understand their legal rights.
And right now, joining the VLRS is free. So, what do
you have to lose?
Call Toni Dunson at (804) 775-0591 to talk about how
you can help or sign up online at www.vlrs.net.
Virginia is for good lawyers. Thank you for being one
of them.

CLE
Mandatory Continuing
Legal Education

No decision has been made to waive
the MCLE requirements for October
31, 2020, as of April 1.
By October 31 of each year, all
active lawyers must have completed 12
hours of continuing legal education,
including 2 hours in ethics/professionalism and 4 hours from live, interactive
programs.
Programs delivered via teleconference or webcast where there is an opportunity to interact with the speaker in
real time qualify as live interactive CLE.
Please make sure any course you take
indicates it is approved for Virginia live
interactive credit. Contact the course
sponsor with any questions. A partial
list of already approved teleconference
and webcast CLE courses is available on

the MCLE page under Current Virginia
Approved Courses at www.vsb.org/site/
members/mcle-courses/#courses
Both Membership and MCLE
services are operating with reduced
capacity due to delays in mail processing
and other extenuating circumstances
related to the COVID-19 public health
emergency. You should anticipate processing delays. You may contact us with
specific questions by telephone at MCLE
(804) 775-0577 and Membership (804)
775-0530. Should you experience delays
in contacting us by telephone or if you
prefer email, please email us at MCLE@
vsb.org or membership@vsb.org.
Virginia CLE sponsors many continuing
legal education courses. For details, see
http://www.vacle.org/seminars.htm.

VSB Harry L. Carrico
Professionalism Course
Due to potential health concerns
related to the spread of COVID-19
(novel coronavirus disease) and
out of an abundance of caution, the
Virginia State Bar has decided to
cancel some meetings and events.
Accordingly, Professionalism
Courses in April and May have
been canceled.
The status of all meetings will
continue to be updated on the
events page of the VSB website at
www.vsb.org/site/events.

Leroy Rountree Hassell Sr.

Indigent Criminal Defense Seminar
Advanced Skills for the Experienced Practitioner

Friday, May 1, 2020
A Day-Long Advanced Trial Skills CLE
live webcast/telephone seminar
Due to health concerns related to the spread of COVID-19, Governor Ralph Northam has directed state agencies to
cancel in-person meetings and non-essential, work-related gatherings until June 10, 2020. Therefore, the Virginia State
Bar must cancel most meetings and events, with very limited exceptions. Accordingly, the Leroy R. Hassell Sr.
Indigent Criminal Defense Seminar scheduled for May 1 in Richmond, Harrisonburg, and Wytheville has been
rescheduled as a live webcast/telephone seminar, on the same date and time.
Learn more and register at
www.vsb.org/special-events/indigent-defense.

www.vsb.org
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LEOs continued from page 12
time, beginning with Compendium
Opinions approved by the Supreme
Court of Virginia:
LEO 1606. Fees (Compendium
Opinion). Approved by the Supreme
Court of Virginia on November 2,
2016.
LEO 1890. Communications with
Represented Persons (Compendium
Opinion). Approved by the Supreme
Court of Virginia January 9, 2020.
LEO 1750. Lawyer Advertising and
Solicitation. Approved by the Supreme
Court of Virginia October 2, 2019.
LEO 1872. Virtual Law Office and Use
of Executive Office Suites. Approved

by the Supreme Court of Virginia
October 2, 2019.
LEO 1818. Whether the Client’s
File May Contain Only Electronic
Documents with No Paper Retention.
LEO 1865. Obligations of a Lawyer in
Handling Settlement Funds When a
Third Party Lien or Claim Is Asserted.

public is what will matter. I have hope
and confidence that we will face the
storm with compassion, courage, and
integrity, and come through an even
stronger profession. n
Endnotes
1
EO-53 (https://perma.cc/3WKA-CYVG)
and EO-55 (https://perma.cc/2RHP-46WS).
2
EO-55, Paragraph 1.a.
3
EO-53, Paragraph 8.
4
EO-55, Paragraph 2.

See also the FAQs, Answering Your
Questions about Legal Ethics and the
VSB Disaster Resources webpage.
This too shall pass. Courts will
reopen, and clients will be in even
greater need of legal services. Weathering the storm will be difficult for
many, but, as in any crisis, the way we
manage the emergency and serve the

Pro Bono continued from page 45
complimentary beverages awaited her
and she exclaimed in disbelief, “All of
this for me?!”
Corporate pro bono opportunities can be innovative, dynamic, and
benefit your legal department while
serving your community. If you are
corporate counsel, please consider
reaching out to your local legal aid or
QLSP to see how you can make pro
bono work for your team.

Jennifer Fulmer is the Pro Bono Managing
Attorney at Legal Services of Northern
Virginia and handles cases in each of LSNV’s
pro bono programs. Previously she clerked
for the Hon. David F. Pugh in Newport
News Circuit Court. She served on the board
of the VSB’s Young Lawyers Conference and
Fairfax Bar Association’s Young Lawyers
Section. She is chair of the VSB’s Access to
Legal Services Committee. She graduated
from George Mason School of Law and
received her undergraduate degree from the
College of William and Mary.

Qualified Legal Services Providers
A list of regional and statewide programs that have been approved by the VSB as Qualified Legal Services Providers (QLSPs) is available online at
www.vsb.org/docs/QLSP_list.pdf
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You’ve Got Mail!
Or you might, if your email
address is up to date with the
Virginia State Bar.
Please make sure you are getting our monthly VSB News and
annual compliance messages
by adding vsbnews@vsb.org,
membership@vsb.org, and
MCLE@vsb.org to your email
contacts.
And as always: Keep all of your
information current by logging
on at www.vsb.org.
NEW: You can opt out of receiving Virginia Lawyer by mail if
you prefer to read it online.

www.vsb.org

Virginia Lawyer Register
DISCIPLINARY SUMMARIES
The following are summaries of disciplinary actions for violations of the Virginia Rules of Professional Conduct (RPC) or
another of the Supreme Court Rules.
Copies of disciplinary orders are available at the link provided with each summary or by contacting the Virginia State
Bar Clerk’s Office at (804) 775-0539 or clerk@vsb.org. VSB
docket numbers are provided.

CIRCUIT COURT
Vincent Mark Amberly
Leesburg, VA
19-053-114483
Circuit Court Case No. CL19-3389
Effective January 5, 2020, the Circuit Court for the County
of Loudoun suspended Vincent Mark Amberly’s license to
practice law in the Commonwealth of Virginia for six months
for violating professional rules that govern diligence, communication, and safekeeping property. RPC 1.3 (a); 1.4 (a); 1.15
(a)(1), (b)(5)
www.vsb.org/docs/Amberly-022120.pdf
Traci Leigh Bransford Marquis
Houston, Texas
19-010-115084
Circuit Court Case No. CL20-452
Effective February 26, 2020, a three-judge panel of the Circuit
Court for the City of Chesapeake suspended, with terms,
Traci Leigh Bransford Marquis’ license to practice law in the
Commonwealth of Virginia for 30 days for violating professional rules that govern diligence, communication, safekeeping
property, declining or terminating representation, communication concerning a lawyer’s services, and misconduct. This
was an agreed disposition of misconduct charges. RPC 1.3(a);
1.4(a); 1.15(a)(1); 1:15(b)(5); 1.16(a)(1); 7.1; 8.4(b)
www.vsb.org/docs/Marquis-022820.pdf
David Barney Wilks
Manassas, VA
19-053-114898
Circuit Court Case No. CL19-8533
Effective February 27, 2020, the Circuit Court of the County
of Prince William suspended David Barney Wilks’ license to
practice law in the Commonwealth of Virginia for two years
for violating professional rules that govern safekeeping property and misconduct. RPC 1.15 (b)(5); 8.4 (b-c)
www.vsb.org/docs/Wilks-040220.pdf
www.vsb.org

DISCIPLINARY BOARD
Ellis Charles Baggs
Richmond, VA
20-033-116902 and 20-033-118338
Effective March 13, 2020, the Virginia State Bar Disciplinary
Board revoked Ellis Charles Baggs’s license to practice law
based on his affidavit consenting to the revocation. By tendering his consent to revocation at a time when allegations of
misconduct are pending, Baggs acknowledges that the material
facts upon which the allegations of misconduct are predicated
are true. Rules of Court, Part 6, Section IV, Paragraph 13-28
www.vsb.org/docs/Baggs-031720.pdf
George Ed Barker Jr.
Meadowview, VA
18-102-111159
Effective March 17, 2020, the Virginia State Bar Disciplinary
Board issued a public reprimand with terms to George Ed
Barker Jr. for violating professional rules that concern the commission of a criminal or deliberately wrongful act that reflects
adversely on the lawyer’s honesty, trustworthiness or fitness
to practice law. This was an agreed disposition of misconduct
charges. RPC 8.4(b)
www.vsb.org/docs/Barker-031720.pdf
Jason Michael Breneman
Ashland, VA
18-032-111093, 19-032-114090, 19-032-114975, 19-000114710, 19-000-114711
Effective February 14, 2020, the Virginia State Bar Disciplinary
Board suspended, with terms, Jason Michael Breneman’s license to practice law in the Commonwealth of Virginia for
three months for violating professional rules that govern competence, diligence, communication, the unauthorized practice
of law, bar admission and disciplinary matters, and misconduct. Breneman also failed to comply with rules governing
two interim suspension orders. This was an agreed disposition
of misconduct charges. RPC 1.1; 1.3 (a), (b); 1.4 (a), (b), (c);
5.5 (c); 8.1 (c); 8.4 (b); Rules of Court, Part 6, Section IV,
Paragraph 13-29
www.vsb.org/docs/Breneman-021920.pdf
Michael Anthony Cole
South Boston, VA
19-090-114614 and 20-090-117131
Effective February 21, 2020, the Virginia State Bar Disciplinary
Board revoked Michael Anthony Cole’s license to practice law
in the Commonwealth of Virginia for violating professional
rules that govern safekeeping property, truthfulness in statements to others, bar admission and disciplinary matters, and
misconduct. RPC 1.15(a)(1); 1.15 (b)(5); 4.1(a); 8.1(a); 8.1(c);
8.4(b); 8.4(c); 1.15(b)(5); 4.1(a); 8.1(c); 8.4(b); 8.4(c) Rules of
Court, Part 6, Section IV, Paragraph 13-29
www.vsb.org/docs/Cole-032320.pdf
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Michael Anthony Cole
South Boston, VA 24592
20-000-117811
Effective February 21, 2020, the Virginia State Bar Disciplinary
Board suspended Michael Anthony Cole’s license to practice law in the Commonwealth of Virginia for one year and
one month for failing to comply with Part Six, Section IV,
Paragraph 13-29 of the Rules of the Supreme Court of Virginia.
Rules of Court, Part 6, Section IV, Paragraph 13-29
www.vsb.org/docs/Cole-030620.pdf
Kenneth Steven Kaufman
Potomac, MD
20-000-117428
Effective February 21, 2020, the Virginia State Bar Disciplinary
Board revoked Kenneth Steven Kaufman’s license to practice
law in the Commonwealth of Virginia. This was a reciprocal
revocation, based on his November 22, 2019, disbarment from
the practice of law by the Court of Appeals of Maryland. Rules
of Court, Part 6, Section IV, Paragraph 13-24
www.vsb.org/docs/Kaufman-022720.pdf
		
Azadeh Sophia Kokabi
Medina, WA
18-041-112425
Effective March 6, 2020, the Virginia State Bar Disciplinary
Board suspended Azadeh Sophia Kokabi’s license to practice
law in the Commonwealth of Virginia for four years for
violating a professional rule that governs misconduct. This was
an agreed disposition of misconduct charges. D.C. Rule 8.4(c)
www.vsb.org/docs/Kokabi-031020.pdf
David Harris Miller
Fairfax, VA
20-000-117085
Effective February 21, 2020, the Virginia State Bar Disciplinary
Board revoked David Harris Miller’s license to practice law
in the Commonwealth of Virginia following his conviction
on October 4, 2019, by a jury of ten counts of a felony in
the United States District Court for the Eastern District of
Virginia. Rules of Court, Part 6, Section IV, Paragraph 13-22
www.vsb.org/docs/Miller-022820.pdf
Alfred Lincoln Robertson Jr
Springfield, VA
VSB Docket Nos. 18-042-110577, 18-042-110580
Effective December 6, 2019, the Virginia State Bar Disciplinary
Board suspended Alfred Lincoln Robertson Jr.’s license to
practice law in the Commonwealth of Virginia for 60 days for
a violating professional rule that governs bar admission and
disciplinary matters. RPC 8.1 (b)
www.vsb.org/docs/Robertson-021020.pdf
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Clifford John Shoemaker		
Vienna, VA
20-051-117628
Effective February 7, 2020, the Virginia State Bar Disciplinary
Board revoked Clifford John Shoemaker’s license to practice
law based on his affidavit consenting to the revocation. By
tendering his consent to revocation at a time when allegations
of misconduct are pending, Shoemaker acknowledges that
the material facts upon which the allegations of misconduct
are predicated are true. Rules of Court, Part 6, Section IV,
Paragraph 13-28
www.vsb.org/docs/Shoemaker-021020.pdf
Randall Sousa**
Fairfax, VA 22031
Docket No. 20-000-117517
Effective January 24, 2020, the Virginia State Bar Disciplinary
Board suspended Randall Sousa’s license to practice law in the
Commonwealth of Virginia for three years for failing to comply with Part Six, Section IV, Paragraph 13-29 of the Rules of
the Supreme Court of Virginia. Rules of Court Part 6, Section
IV, Paragraph 13-29
www.vsb.org/docs/Sousa-022520.pdf
Charles Edwin Taylor
McLean, VA
19-052-114176
Effective March 19, 2020, the Virginia State Bar Disciplinary
Board issued a public reprimand with terms to Charles Edwin
Taylor for violating professional rules that govern diligence and
bar admission and disciplinary matters. This was an agreed
disposition of misconduct charges. RPC 1.3(a); 8.1(c,d)
www.vsb.org/docs/Taylor-031920.pdf
Paul Granville Watson IV
Eastville, VA
19-022-115618
Effective February 10, 2020, the Virginia State Bar Disciplinary
Board revoked Paul Granville Watson IV’s license to practice
law based on his affidavit consenting to the revocation. By
tendering his consent to revocation at a time when allegations of misconduct are pending, Watson acknowledges that
the material facts upon which the allegations of misconduct
are predicated are true. Rules of Court, Part 6, Section IV,
Paragraph 13-28
www.vsb.org/docs/Watson-021020.pdf
DISTRICT COMMITTEES
Craig Edward Baumann
Alexandria.VA
18-042-110663
Effective February 18, 2020, a Virginia State Bar Fourth
District Subcommittee issued a public reprimand with terms
to Craig Edward Baumann for violating professional rules that
www.vsb.org

Virginia Lawyer Register
govern safekeeping property, meritorious claims and contentions, and fairness to opposing party and counsel. This was an
agreed disposition of misconduct charges. RPC 1.15 (b)(4); 3.1;
3.4 (j)
www.vsb.org/docs/Baumann-021920.pdf
James Anthony Rivera
Herndon, VA
19-051-114354
Effective February 7, 2020, a Virginia State Bar Fifth District
Subcommittee issued a public reprimand with terms to James
Anthony Rivera for violating a professional rule that governs
safekeeping property. This was an agreed disposition of misconduct charges. RPC 1.15 (b)(3), (c)(1)(2)(4), (d)(3)(4)
www.vsb.org/docs/Rivera-020720.pdf

Sterling Harrisbe Weaver Sr.
Portsmouth, VA
18-010-112743
On February 6, 2020, the Virginia State Bar First District
Committee issued an admonition with terms to Sterling
Harrisbe Weaver Sr. for violating a professional rule that governs safekeeping property. RPC 1.15 (a)(1), (a)(3)(i-ii), (b)(5)
www.vsb.org/docs/Weaver-030320.pdf
** Randall Sousa has noted an appeal with the Supreme Court
of Virginia.

DISCIPLINARY PROCEEDINGS
Respondent’s Name

Address of Record

Action

Effective Date

Circuit Court
Vincent Mark Amberly
Traci Leigh Bransford Marquis
David Barney Wilks

Leesburg, VA
Houston, TX
Manassas, VA

6-month suspension
30-Day Suspension With Terms
2-Year Suspension

January 5, 2020
February 26, 2020		
February 27, 2020

Disciplinary Board
Ellis Charles Baggs
George Ed Barker, Jr.
Jason Michael Breneman
Michael Anthony Cole
Kenneth Steven Kaufman
Azadeh Sophia Kokabi
David Harris Miller
Alfred Lincoln Robertson, Jr.
Clifford John Shoemaker
Randall Sousa
Charles Edwin Taylor
Paul Granville Watson, IV

Richmond, VA
Meadowview, VA
Ashland, VA
South Boston, VA
Potomac, MD
Medina, WA
Fairfax, VA
Springfield, VA
Vienna, VA
Fairfax, VA
McLean, VA
Eastville, VA

Revocation
Public Reprimand With Terms
3-Month Suspension With Terms
1-Year and 1-Month Suspension
Revocation
4-Year Suspension
Revocation
60-Day Suspension
Revocation
3-Year Suspension
Public Reprimand With Terms
Revocation

March 13, 2020
March 17, 2020
February 14, 2020
February 21, 2020
February 21, 2020
March 6, 2020
February 21, 2020
December 6, 2019
February 7, 2020
January 24, 2020
March 19, 2020
February 10, 2020

District Committees
Craig Edward Baumann
James Anthony Rivera
Sterling Harrisbe Weaver, Sr.

Alexandria, VA
Herndon, VA
Portsmouth, VA

Public Reprimand With Terms
Public Reprimand With Terms
Public Admonition With Terms

February 18, 2020
February 7, 2020
February 6, 2020

Suspension – Failure to Pay Disciplinary Costs
Rhetta Moore Daniel
Richmond, VA
James Aloysius Powers
Sterling, VA
Robert Earl Schultz
Broad Run, VA
Eastville, VA
Paul Granville Watson, IV

Effective Date
March 5, 2020
February 21, 2020
March 2, 2020
March 13, 2020

Lifted

Suspension – Failure to Comply with Subpoena
George Harold Edwards
Chesterfield, VA

March 13, 2020

Suspension – Failure to Comply with Board Order
Kathryn Suzanne Pennington
Virginia Beach, VA

March 13, 2020

www.vsb.org
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Virginia Lawyer Register
Notices to Lawyers
Supreme Court Amends Rules Regarding Pro Bono
Reporting
The Supreme Court of Virginia amended Part Six of the Rules
of Court regarding voluntary pro bono publico reporting.
Although the reporting will remain voluntary, the Court has
extended the request for reporting of pro bono service to both
active and associate members of the Virginia State Bar and
authorized the Bar to collect this data as part of each lawyer’s
annual dues renewal, should the lawyer opt to report. The new
rules will take effect May 15, 2020.
https://www.vsb.org/site/news/item/scv_amends_rules_pro_
bono
Comments Sought on Proposed Changes to JCEC
Procedures and Policies
The Virginia State Bar seeks comments on proposed changes to the Judicial Candidate Evaluation Committee’s (JCEC)
Procedures and Policies. Deadline May 1, 2020.
https://www.vsb.org/site/news/item/JCEC_comments_sought
Highlights of the February 29, 2020, Virginia State Bar
Council Meeting
VSB Council heard significant reports and took a number of
actions.
https://www.vsb.org/site/news/item/highlights_council_
2020-02
COVID-19 Updates and Safety Measures
The VSB has aggregated an on-going list of safety measures
regarding various courts and the Governor’s office here:
https://www.vsb.org/site/news/item/covid_19_safety_measures
Lawyers Permitted to Practice Amid COVID-19 Shutdown
Governor Northam’s EO-53 and EO-55, which have to be read
together, provide that businesses offering professional services
(including law firms/lawyers) may remain open, but should
utilize teleworking as much as possible.
https://www.vsb.org/site/news/item/lawyers_covid_19_
shutdown
FAQs About MCLE During COVID-19 Pandemic
The VSB has received several inquiries as to (1) whether the
“live” requirement for MCLE courses will be waived because
of the current health crisis and/or the Governor’s stay-in-place
order; and (2) whether the MCLE requirements for 2020 will
be waived in total.
Programs delivered via teleconference or webcast where
there is an opportunity to interact with the speaker in real time
qualify as live interactive CLE. Please make sure any course
you take indicates it is approved for Virginia live interactive
credit. Contact the course sponsor with any questions. A
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partial list of already approved teleconference and webcast CLE
courses is available on the MCLE page under Current Virginia
Approved Courses at www.vsb.org/site/members/mcle-courses/#courses
No decision has been made to waive the MCLE requirements for October 31, 2020, at this time.
https://www.vsb.org/site/news/item/faqs_about_mcle_
covid_19
Law Practice During the COVID-19 Pandemic
The VSB has collected a variety of resources that may be helpful to lawyers working under the new normal created by the
COVID-19 pandemic:
https://www.vsb.org/site/news/item/law_practice_covid19
Pro Bono Opportunities During the COVID-19 Pandemic
Virginia lawyers interested in providing pro bono services for
the low-income families hardest hit by COVID-19 are now able
to access support from 300 law students, paralegals, and student paralegals. Pro bono lawyers may get help with research,
drafting, and other support necessary to do the work.
https://www.vsb.org/site/news/item/pro_bono_covid_19
Disciplinary Hearings
The Virginia State Bar Disciplinary Board has generally continued Board hearings through April. The status of all hearings
will continue to be updated at www.vsb.org/site/events.
Yes, Virginia, We Want to Improve Your MCLE
Over the next several months, the MCLE Board and staff
will gather feedback from CLE providers to improve MCLE
processes and policies. The feedback we gather will be used to
improve the MCLE system for providers, and ultimately for all
Virginia attorneys.
https://www.vsb.org/site/news/item/mcle_feedback
David D. Masterman Receives the 2020 Family Law Lifetime
Achievement Award
David D. Masterman of Masterman Krogmann PC in
McLean has received the 2020 Betty A. Thompson Lifetime
Achievement Award, established by the VSB Family Law
Section to “recognize and honor an individual who has made a
substantial contribution to the practice and administration of
family law in the Commonwealth of Virginia.”
https://www.vsb.org/site/news/item/masterman_2020_family_law_award
Brian M. Hirsch Receives Family Law Service Award
Brian M. Hirsch of Hirsch & Ehlenberger, P.C. in Reston has
been awarded the Family Law Service Award by the Virginia
State Bar Family Law Section Board of Governors. The Family
Law Service Award is given to an individual or organization
“who has consistently given freely of time, talent and energies
www.vsb.org

Virginia Lawyer Register
to provide valuable services in advancing family, domestic
relations or juvenile law in Virginia, whether such services are
rendered to the Virginia legal community or directly to the
citizens of Virginia.”
https://www.vsb.org/site/news/item/hirsch_family_law_award
Leroy Rountree Hassell Sr. Indigent Criminal Defense
Seminar
The Indigent Criminal Defense Seminar has been rescheduled
as a live webcast/telephone seminar on Friday, May 1, 2020.
https://www.vsb.org/special-events/indigent-defense
Meetings and Events
Virginia State Bar has canceled most in-person meetings and
events, with very limited exceptions, until June 10, 2020. Most
live events have been postponed or will be held by teleconference in an effort to minimize the potential spread of the coronavirus. Registrants have been contacted directly about any
postponed events. We are monitoring the situation as to events
taking place beyond June 10, including the Virginia State Bar
Annual Meeting. The status of all meetings will continue to be
updated at www.vsb.org/site/events.

Got an Ethics Question?
The VSB Ethics Hotline is a confidential consultation
service for Virginia lawyers. Questions can be submitted to the hotline by calling (804) 775-0564 or by
clicking on the “Email Your Ethics Question” link on
the Ethics Questions and Opinions web page at
www.vsb.org/site/regulation/ethics/.

When you retire, your law degree doesn’t have to.

Transition into emeritus status and practice only pro bono.
For questions about the program, contact the VSB Pro Bono/Access to Legal Services department at (804) 775-0522.
To start the application process toward emeritus status, call (804) 775-0530.

www.vsb.org

Vol. 68 | April 2020 | VIRGINIA LAWYER

57

Professional Notices
The national law firm of Finnegan
has added two Virginia lawyers to its
partnership. Cora R. Holt,
of the Washington, D.C.
office is an experienced
patent litigator at both the
appellate and trial levHolt
els. A former clerk at the
U.S. Court of Appeals for the Federal
Circuit, Holt represents clients in patent
disputes before the Federal Circuit, the
U.S. Supreme Court, and district courts
across the country. She handles cases
involving a variety of technologies,
with an emphasis on the life sciences
industries, including biotechnology and
pharmaceutical.
Daniel C. Tucker of
Finegan’s Reston office
focuses on the interplay
among district court patent
litigation, PTAB post-grant Tucker
proceedings, and Federal
Circuit appeals. He represents clients
across a broad range of technologies,
including wireless/cellular communications, semiconductor technology,
consumer electronics, and internet
services. Having litigated numerous
patent infringement cases from filing to
resolution, Tucker has developed and
executed successful strategies for both
patent owners and accused infringers.
The Virginia Bar
Association has installed
Alison M. McKee of the
Virginia Beach office of
Kaufman & Canoles as its
McKee
132nd president. McKee’s
practice includes practice includes
corporate law, corporate finance transactions, banking and finance, including
loan transactions, loan workouts, debt
restructuring and foreclosures, mergers
and acquisitions, commercial real estate
and senior housing.
Professor Dayna Bowen
Matthew of the University
of Virginia School of Law
has been named the next
dean of George Washington
University Law School. She
58
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is the fifth woman to serve on the UVA
Law faculty before becoming dean at a
top law school.
Hunton Andrews Kurth LLP has promoted three Richmond-based lawyers to
partner:
James W. Head (Energy
and Infrastructure) focuses
his practice on domestic
and international project
finance and public-private
Head
partnerships, particularly
in the energy and transportation
industries. Head earned his
undergraduate and law degrees from the
University of Virginia.
James A. Kennedy
II (Corporate) represents
public and private companies
in connection with mergers
and acquisitions, strategic
Kennedy
corporate transactions,
securities offerings, general corporate
matters and corporate governance
matters. Kennedy received his
undergraduate degree from the College
of William & Mary and his law degree
from Washington & Lee University
School of Law.
Jessica R. Tobin
(Capital Finance and
Real Estate, Richmond)
represents corporate
borrowers and lenders in
Tobin
connection with secured
and unsecured revolving, bridge
and term loan facilities, including
acquisition financings, recapitalizations
and “going private” transactions, with
an emphasis on the representation of
portfolio company borrowers. Tobin
received her undergraduate degree from
the University of New Hampshire and
her law degree from the University of
Richmond School of Law.
Children’s Hospital of Richmond
at VCU has launched a partnership
with McGuireWoods and Dominion
Energy to make an additional 50
attorneys available to families with legal
needs that impact the health of their
children. This program offers free legal

Held

Oostdyk

Brown

advice and representation for eligible
patients. Attorney Allison Held of the
Medical-Legal Partnership at VCU
Health works with Scott C. Oostdyk,
partner at McGuireWoods and Carlos
M. Brown, SVP and General Counsel,
of Dominion to make the program
possible.
The Commonwealth
of Virginia’s former
Chief Deputy Attorney
General Cynthia E.
Hudson has joined Sands
Hudson
Anderson PC. Hudson will
join the firm’s Government Group.
Hudson was appointed Chief Deputy
by Virginia Attorney General Mark R.
Herring in 2014. In her prior role she
managed the day-to-day legal service
and administrative operations of the
Office of the Attorney General in its
service as the Department of Law for the
Commonwealth and its client agencies, boards, commissions, entities and
officials.
Wade T. Anderson has
also joined Sands Anderson
PC bringing with him an
extensive background in
education law. For the past
Anderson
seven years, Anderson
worked in the Henrico County
Attorney’s Office serving as Counsel to
the School Board for Henrico County
Public Schools. In his role, he advised
superintendents and school board
members on legal issues facing Virginia’s
sixth largest school division including
board governance, board policies, the
Virginia Freedom of Information Act,
and data privacy.
The Lynchburg law firm of
Petty, Livingston, Dawson
& Richards is pleased to
welcome Luke J. Malloy
III as an associate handling

Malloy
www.vsb.org
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litigation and employment law. A native
of Amherst County, Malloy received
his undergraduate degree from James
Madison University and his law degree
from the Charleston School of Law. He
entered law practice by serving in the
Charleston County Public Defender’s
Office and later entered private practice
representing injured parties throughout
the state of South Carolina.
Jackson Lewis P.C., one
of the country’s foremost
workplace law firms, is
pleased to announce Nigel
L. Wilkinson has joined
Wilkinson
the firm’s Washington, D.C.
office as a Principal. Wilkinson focuses
his practice on employment litigation
and counseling, particularly in the areas
of trade secret and wrongful competition litigation. Wilkinson has prosecuted and defended claims in federal and
state courts across the country in a wide
variety of civil matters. He counsels clients on prelitigation, litigation (including e-discovery matters), arbitration,
mediation, bankruptcy and agency-related matters on various issues, including defamation, trade secret misappropriation, contract disputes, civil RICO,
fraud and tort claims.
Pender & Coward in
Virginia Beach has elected
Jessica Booth and Jesse
Gordon as shareholders of
the firm.
Booth
Booth focuses her
practice in the areas of
wills, trusts, estate planning
and administration. She
represents individuals in
estate planning to develop a Gordon
personalized plan, to minimize estate tax payments, and to avoid
probate. She also advises fiduciaries and
beneficiaries in connection with estate
and trust administration.
Gordon focuses his practice in the
areas of construction law, government
contracts and banking and financial
institutions. He represents contractors,
subcontractors, owners and design
www.vsb.org

professionals before courts, at arbitration, in mediation and before contracting boards. His cases involve site work,
electrical, mechanical, MEP design, pile
installation, window installation, and
various finish trades. He also represents
banks and financial institutions in
litigation
Harman Claytor Corrigan
& Wellman welcomes
Megan A. Wagner to the
firm’s Richmond office as an
associate. Wagner will focus Wagner
her practice on trucking and
transportation litigation, auto liability,
premises and product liability, insurance
defense, general civil litigation, labor
and employment law, and workers’ compensation law.
Pender & Coward has
elected Dave Arnold as
Chief Executive Officer after serving on the firm’s
Executive Committee for
Arnold
the last five years. He leads
the firm’s eminent domain
practice group and focuses
his practice on eminent
domain, real estate and
Baumgartner
business law. The firm
elected Mark Baumgartner
as Chief Financial Officer.
He focuses his practice on
litigation, business and real
estate matters. Jim Lang was Lang
chosen as Chief Operating
Officer. Lang leads the firm’s waterfront
law practice group that works to protect
Virginians who live, work, and play
on the water, especially in proceedings
before the Virginia Marine Resources
Commission.
The Thomas Law Office,
PLC of Fairfax has added Kale Vorndran as an
associate attorney focusing
his practice on business
Vorndran
torts, business dissolution,
and civil litigation. Vorndran received
his law degree from University of

Richmond, Richmond School of Law
along with a certificate in IP.
P. David Tarter was
recently re-elected to a
fourth term as the Mayor
of the City of Falls Church,
Virginia. Tarter is the
Tarter
founder of Tarter NoVa
Law in Arlington, where his practice
focuses on commercial real estate, land
use and business law.
MichieHamlett has added
Rhonda Quagliana to the
firm as partner. Quagliana
will lead the firm’s criminal
defense practice, including
college discipline and Title
IX cases.

Quagliana

Severiano Ortiz has joined
Kozusko Harris Vetter
Wareh Duncan LLP as a
partner in its Washington,
D.C. office. Severiano
Ortiz
advises institutional and
private clients, both domestic and
international, in individual and business tax planning matters. He focuses
on cross-border transactions and tax
efficient restructurings.
Weldon H. Latham, principal in the Washington, D.C.
office of Jackson Lewis P.C.
has been named on Lawyers
of Color’s (LoC) Fifth
Latham
Annual “Power List.” The
list recognizes the most influential
minority attorneys and allies in the nation. Latham is leader of the Corporate
Diversity Counseling Practice Group,
Chair of the firm’s internal Diversity and
Inclusion Committee, and a member of
the firm’s Board of Directors. Latham
represents Fortune 200 companies,
major government agencies, and other
complex organizations in a variety of
legal matters, including crisis management, corporate diversity counseling,
employment law, internal investigations,
and government relations.
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Professional Notices
Benjamin D. Leigh a
principal of Atwill, Troxell
& Leigh, P.C. in Leesburg
is the 2020 recipient of the
Traver Scholar Award given Leigh
by the Real Property Section
of the Virginia State Bar and Virginia
CLE to honor lawyers who embody the
highest ideals and expertise in the practice of real estate law. Leigh works with
clients on a variety of business and real
estate matters, in transactions, planning
and litigation. He employs broad solutions, including strategic negotiations,
administrative lobbying and even
Ware Morrison Law in Virginia Beach
has added two lawyers:
Palmer Hurst, formerly a
solo practitioner with experience in divorce, creditor
rights and criminal defense
Hurst
and Julie A. Currin, who
joins the firm after two decades running her own law
firm as a litigator. Currin
handles trials in family law,
personal injury, and medical Currin
malpractice, and is admitted
to all Virginia courts including appeals
and bankruptcy.
Personal injury firm Geoff
McDonald & Associates
has relocated to Stony Point
Office Park due to expansion. The firm’s ten attorMcDonald
neys and 30 staff members
were previously located at
3315 West Broad Street, with satellite
offices located on Parham Road in
Richmond and in Roanoke.
Virginia lawyer Farin
Powell published her
second book of poetry
titled Life is Good and her
fourth novel, titled The
Mother. The books are available on Amazon.com.
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Belkowitz Law, PLLC has sponsored
the 8th Annual ReelAbilities Film
Festival in Northern Virginia and
Maryland. ReelAbilities is the largest
film festival in the country dedicated to
promoting awareness and appreciation
of the lives, stories and artistic expressions of people with different abilities.

Potential Clients are
Looking for Virginia Lawyers
Each month, the staff of the Virginia
Lawyer Referral Service create a list
from the vetted potential clients who call
looking for consultations — and who are
turned away for lack of member lawyers.
Please consider joining the VLRS and helping provide legal services to potential clients, building your practice while helping
Virginians with legal issues.
And right now, joining the VLRS is
free. So, what do you have to lose?
Call Toni Dunson at (804) 775-0591
to talk about how you can help or sign up
online at www.vlrs.net.

Professional Notices
Email your news and professional
portrait to dnorman@vsb.org for
publication in Virginia Lawyer.
Professional notices are free to
Virginia lawyers and may be edited
for length and clarity.

Anyone can join, it’s free, and
takes only about two minutes.
Demonstrate your support for the
Diversity Conference by becoming
a member today. www.vsb.org/site/
conferences/diversity

Virginia Claims Prevention Hotline
For new and seasoned Virginia lawyers with concerns or questions about the dayto-day practice of law, John Brandt will answer your questions which may minimize
the risk of your being sued for malpractice or receiving a bar complaint. There are
no limits to the topics you can discuss with him.

Powell
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Call (703) 659-6567 or
Toll free: (800) 215-7854
for a confidential, free, risk management consultation with
John J. Brandt, JD, LL.M. all at no cost to Virginia lawyers.
Powered by ALPS.

www.vsb.org

Classified Ads
Positions Available
COMMISSION COUNSEL

The Judicial Inquiry and
Review Commission of
Virginia seeks applicants for
the position of Commission
Counsel. The successful
applicant will begin work for
the Commission on October
1, 2020. The Commission
is an independent judicial
branch agency composed
of seven members elected
by the General Assembly.
Counsel serves at the pleasure of the Commission
and must be a member in
good standing with the
Virginia State Bar, with at
least 10 years of experience.
Significant trial and appellate experience is preferred.
To apply, please visit www.
courts.state.va.us and
select “Employment
Opportunities” on the righthand side. A cover letter with
resume and a completed
state application is required
by June 4, 2020.
ASSISTANT PUBLIC DEFENDER
(BECKLEY, WV)

Seeking an Assistant Public
Defender for the Tenth
Judicial Circuit in Beckley,
West Virginia with the
following responsibilities:
Criminal defense representation, felony and misdemeanor, appeal work before
the West Virginia Supreme
Court of Appeals, juvenile
cases, mental hygiene, truancy, Writ of Habeas Corpus,
Abuse and Neglect cases,
Extradition, Parole and
Probation violations.
This position provides
invaluable trial and appellate
experience with immediate
responsibility. The salary is
negotiable depending upon
www.vsb.org

experience; benefits included. We are looking either for
an attorney or a law graduate
with a Bar License. Resumes
must be postmarked no later
than April 30, 2020. Please
send resumes, references,
and telephone numbers
immediately to info@
raleighdefender.org.
ASSOCIATE LAWYER
(OWNERSHIP TRACK)
SOUTHWEST VIRGINIA

Blacksburg-based real estate
and general practice law firm
seeks smart, personable, and
entrepreneurial associate
interested in mastering both
the practice and business
sides of law with the goal of
equity sharing. Candidate
must possess strong work
ethic, be organized and
well-rounded, and have excellent communication skills.
Some experience preferred
but not required. Good starting salary, health insurance,
and other full time benefits.
Send resume to Arthur
Shaheen at arthur@
theshaheenfirm.com. All
enquiries will be handled in
confidence.

For Sale
LAW LIBRARY FOR SALE

Perfect for research/office
staging. Over 200 volumes United States Code
Annotated, Vol. 1-45, multiples of some volumes. Code
of Virginia 1950, Vol 1-13,
75 volumes, addendums. 7
volumes Workmen’s
Compensation Law, 38
volumes Opinions Industrial
Commission of Virginia Vol
1–38 — excellent condition. $950 Pictures and
details upon request. Will
deliver for additional cost,
shipping to be determined.
Email: vckbrk13@gmail.com.

LEGAL LIBRARY

Retiring senior lawyer would
like to sell at a modest price:
American Jurisprudence
Pleading and Practice
Forms (Volumes 1–25);
Circuit Court Practice
Manual; Virginia Model Jury
Instructions; Employment
Law in Virginia; Virginia
Forms; Preparing for Trial
in Federal Courts; The Law
and Public Education; The
Law of Higher Education;
Unmarried Couples and the
Law; Great Decisions of the
U.S Supreme Court
And several seminar publications. Will consider all offers.
Call or text: (919) 324-2911

Website Advertisements & Classified Ads
Virginia Lawyer is distributed to Virginia lawyers, judges, law
libraries, other state bar associations, the media, and general
subscribers. Total circulation is over 50,000.
The VSB website has almost 34 million hits per year and
almost 12 million (page views) impressions.
Please contact Dee Norman at (804) 775-0594 or dnorman
@vsb.org if you are interested in advertising in Virginia Lawyer
or at VSB.org.

Office Space
OFFICE SPACE (RICHMOND)

Premium office space in
historic building on Arthur
Ashe Boulevard at Byrd Park
and the downtown expressway. Off-street parking
included. Perfect for 2–3
member law firm. Call Pat at
(804) 358-9400, ext. 408.
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The Last Word

Heads-up Headings
by Joe Fore

The most important thing in legal

writing is clarity — writing so that the
reader understands the message you
want to convey. You have a simple,
powerful tool to advance that goal: the
heading. After all, if you want to be sure
the reader catches your main message,
what better way than to put it up front,
in big, bold letters?
Here are some ideas to help your
headings stand head-and-shoulders
above the rest.
Get to the “point”
Let’s suppose you’re writing a memo
analyzing whether your client can avail
itself of several potential defenses. You
might start with a heading like Possible
Defenses or, for individual issues,
write something like The Qualified
Immunity Claim to divide your discussion. Headings like these are known as
“topical headings”; they serve as labels,
telling your reader what topic or section
is coming next.1 To be sure, they have
their place and can be helpful.
But even more helpful than telling
your reader what topic is coming next
is telling the reader the conclusion or
takeaway point that’s coming next. So,
when possible, use “point headings” —
headings that summarize a section or
state a main point.2
Consider the headings that Judge
Elizabeth K. Dillon of the Western
District of Virginia used in a 2019 opinion assessing whether to reduce a defendant’s sentence. Judge Dillon’s helpful
point headings put the takeaways right
up front:
B.	Jones Is Eligible for Relief Under
the First Step Act.3
62
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D. 	The Court Will Not Reduce Jones’s
Term of Imprisonment But Will
Reduce His Term of Supervised
Release.4
Judge Dillon could have used
topical headings like Jones’s Eligibility
Under the First Step Act. But the reader would have to wade through the section to find out whether the defendant
was or wasn’t actually eligible. Judge
Dillon’s approach makes the reader’s job
easier; with the conclusion out in the
open, readers can focus their mental
energy on the reasons supporting that
conclusion.
Substantive, conclusion-driven,
point headings are not only helpful
to readers — they benefit writers, too.
Putting the main point in a heading
allows you, the writer, to check your organization and verify that the substance
of your section actually supports the
idea that’s in your heading.5
Formatting: bold, but simple
To be effective, headings have to stand
out from the rest of your writing. So
your headings must be formatted
differently from the main text. But too
much formatting impairs readability. So
here are some tips for walking the fine
line between attention-grabbing and
distracting:
• Scrap the caps. PUTTING HEADINGS
IN ALL CAPITALS MAKES THEM
VERY HARD TO READ.6 So don’t
do it. Also, Avoid Writing Headings
in Title Case, Like This, Where You
Capitalize the First Letter of (Almost)
Every Word. It’s also tough to read,7
plus you have to try to remember
when to capitalize prepositions, conjunctions, and articles.

• Switch sizes or fonts.8 Another way to
make headings subtly stand out is to
make your headings slightly larger than
your main text — say 14-point, rather
than 12-point. Or you can use a different font. For example, if you type your
main text in in a serif font — one with
little “feet” on the bottoms of the letters, like Century or Garamond — try
putting headings in a sans serif font,
like Helvetica or Franklin Gothic.
• Choose bold or italics over underlining.9
Underlining, too, can affect comprehension, since it cuts off the bottoms
of some letters. So bolded or italicized
text — but not together — is a better
choice. Either bold or italics work well
with serif fonts, while bold is best for
sans serif fonts.10
• Avoid centering or over-indenting.
Moving headings away from the left
margin can disrupt reading, so don’t
center headings, and try to keep indentations small.11
Use ’em everywhere
Litigators know how important headings are to a good trial motion or brief.
And transactional lawyers couldn’t
navigate complex contracts without
them. So if headings are so valuable
in these settings, why not use them in
other contexts?
www.vsb.org

The Last Word
Point headings to summarize and
organize affidavits? Go for it.12 Headings
in fact sections to help readers follow
your story and punch up the persuasion
factor? You bet.13 Take, for example,
this fact-section heading from a recent
Fourth Circuit brief, which argued that a
defendant’s offenses constituted “crimes
of violence”14:
A. During
	
a six-day crime spree,
Jones robs five businesses,
threatening employees with a
firearm during each robbery.
Endnotes
1	
See, e.g., Alexa Z. Chew & Katie Rose
Guest Pryal, The Complete Legal
Writer 75-76 (2016).
2	
Id.; Wayne Schiess, Headings, part 1: Kinds,
Typefaces, and Placement, Legible Blog
(Sept. 17, 2015), http://sites.utexas.edu/
legalwriting/2015/09/17/headings-part-1
-kinds-typefaces-and-placement/.
3	United States v. Jones, 409 F. Supp. 3d 549,
553 (W.D. Va. 2019).
4
Id. at 557.
5	
See Joseph Kimble, Testifying Before
the Legislature on Drafting Michigan’s
Administrative Rules, Mich. B.J., Feb. 2020,
at 40; Bryan Garner, Pointed Advice on Point
Headings, ABA Journal, Sept. 2015, at 25.

Imagine how much more persuasive
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