LEGAL ETHICS OPINIONS
LEGAL ETHICS OPINION 1816
MUST AN ATTORNEY COMPLY WITH THE CLIENT’S
REQUEST NOT TO PRESENT A DEFENSE AT TRIAL WHEN
THE CLIENT IS SUICIDAL?
You have presented a hypothetical involving an attorney’s
defense of a criminal defendant charged with capital murder.
The client displays suicidal tendencies. He was suicidal before
and during the time of the alleged crime. He has attempted to
commit suicide not only prior to incarceration but also while
in jail for the present charges. He has explained to the attorney that as those attempts were unsuccessful, he now intends
to “commit suicide by state” by allowing the state to succeed
in its efforts to have the death penalty imposed upon him.
The client says that he does not believe that his actions necessarily meet all of the re q u i rements for capital murder, since
his actions were neither premeditated nor intentional. The
client wants to plead not guilty and request a trial by jury
because he believes that a jury is more likely to sentence him
to death. In furtherance of that objective, the client has
instructed the defense attorney not to present any evidence or
defense during either the guilt or the penalty phases of the
trial. The client has previously been evaluated for competency; the forensic psychologist concluded that the client met
the legal standard for competency at that time. The defense
a t t o rney has developed evidence for both the guilt and
penalty phases of the trial. This attorney does not believe that
the client is making a rational, stable and informed decision
since his actions are motivated by his suicidal tendencies.
Under the facts you have presented, you have asked the
committee to opine as to the following:
1)

Is the lawyer ethically bound by his client’s instructions that the lawyer is not to present any evidence
or argument during either the guilt or penalty phase
of the trial?

2)

What actions should the lawyer take if he believes
that his client is not making an informed, rational
and stable decision?

3)

What action should the lawyer take if he believes
that this client is pursuing an unlawful objective?

This committee first analyzed this phenomenon of criminal defendants electing execution in LEO 1737. That opinion
involved a competent client requesting that the attorney
refrain from presenting mitigating evidence at sentencing. The
opinion acknowledged the difficulty of these situations as
involving both moral and ethical issues for the attorney. Also
adding to the complexity of the analysis of such situations are
the constitutional issues regarding criminal defendants.1
FOOTNOTES ————————
1

1

A distinction can be made between the questions of what decisions should
all attorneys leave to their clients to comply with Rule 1.2’s concept of scope
and what decisions must any defense attorney leave to a criminal defendant
to preserve that client’s constitutional protections. This opinion addresses the
first question, but of course any decisions of the latter variety would necessarily come within the category established by the first question. For discussion of those decisions derived from constitutional protections, such as the
right to a jury trial, see Jones v. Barnes, 463 U.S. 745 (1983).
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In LEO 1737, the analysis focused on the attorney’s duty
to pursue the lawful objectives of his client. The conclusion
of that analysis was that
Where the attorney has a reasonable basis to
believe that the client’s preference for the death
penalty is rational and stable, the client’s decision
controls.
The present scenario differs from that of LEO 1737 in
two ways. First, the client is asking the attorney to forgo the
presentation of evidence not only at sentencing but also at
the guilt phase of the trial. Second, while the client has been
found competent, the attorney, in whole or in part because
of the suicidal tendencies, does not consider his client able
to make a rational decision about this important matter.
Is the ethical dilemma different for this attorney considering evidence for trial than for the LEO 1737 attorney,
asked only to refrain from presenting mitigating evidence at
sentencing? Your inquiry raises a question of the scope of
the attorney’s authority. Who gets to decide what, if any,
evidence should be put forward— the attorney or the client?
Rule 1.2 governs issues of scope. That rule, in pertinent part,
states as follows:
(a) A lawyer shall abide by a client’s decisions concerning the objectives of representation, subject to paragraphs (b), (c), and (d), and shall consult with the
client as to the means by which they are to be pursued. A lawyer shall abide by a client’s decision,
after consultation with the lawyer, whether to
accept an offer of settlement of a matter. In a criminal case, the lawyer shall abide by the client’s decision, after consultation with the lawyer, as to a plea
to be entered, whether to waive jury trial and
whether the client will testify.
(b) A lawyer may limit the objectives of the representation if the client consents after consultation.
Comment One to the rule elaborates upon this distinction between means and objectives:
Both lawyer and client have authority and responsibility in the objectives and means of representation.
The client has ultimate authority to determine the
purposes to be served by legal representation,
within the limits imposed by the law and the
lawyer’s professional obligations. Within those limits, a client also has a right to consult with the
lawyer about the means to be used in pursuing
those objectives. In that context, a lawyer shall
advise the client about the advantages, disadvantages, and availability of dispute resolution
processes that might be appropriate in pursuing
these objectives. At the same time, a lawyer is not
required to pursue objectives or employ means
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simply because a client may wish that the lawyer
do so. A clear distinction between objectives and
means sometimes cannot be drawn, and in many
cases the client-lawyer relationship partakes of a
joint undertaking. In questions of means, the lawyer
should assume responsibility for technical and legal
tactical issues, but should defer to the client regarding such questions as the expense to be incurred
and concern for third persons who might be
adversely affected. These Rules do not define the
lawyer’s scope of authority in litigation.
As acknowledged in that Comment, distinguishing
between means and objectives in a particular instance is not
always easy to make.
The committee does not read Rule 1.2(a)’s list of four
decisions that must be made by the client in criminal cases
as an exclusive list. To the contrary, as quoted above,
Comment One suggests other possible examples that could
arise: “questions as to the expenses to be incurred and concern for third persons.” The committee concludes that Rule
1.2 presents no exhaustive list of decisions that must be
made by the client; rather, the rule and its comments provide a standard and guidance for that determination to be
made on a case-by-case basis.
The Criminal Justice Section of the American Bar
Association provides similar guidance for defense attorneys
in the form of Standards. Pertinent here are paragraphs (a)
and (b) of Standard 4-5.2, “Control and Direction of the
Case,” stating:
(a) Certain decisions relating to the conduct of the case
are ultimately for the accused; others are ultimately
for defense counsel. The decisions which are to be
made by the accused after full consultation include:
(i) what pleas to enter;

standard places “strategic and tactical decisions” in that category.2 The judicial decisions addressing this issue, frequently
in the context of ineffective assistance of counsel claims,
make similar distinctions. Courts have identified a number of
decisions involving the basic objectives of the representation, and therefore in the purview of the client: whether to
plead guilty3, whether to waive a jury trial4, whether to testify5, whether to take an appeal6, whether to be represented
by counsel7, what types of defenses to present8, whether to
submit a lesser-included-offense instruction9, and whether to
refrain from presenting mitigating evidence at sentencing10.
In contrast, identified as tactical decisions of strategy, within
the purview of the attorney, are which witnesses to call11,
how to conduct cross-examination12, choice of jurors13,
15
which motions to file14, whether to request a mistrial ,
16
whether to stipulate to easily provable facts , and when to
schedule court appearances17. The judicial decisions provide
two categories, which are consistent with the distinction
made in Rule 1.2 between “objectives” and “means.”
The answer to your first question involves this difficult
distinction regarding the scope of the attorney/client relationship. Critical to that determination for the attorney in this
hypothetical is the issue raised in your second question:
what if the attorney does not believe his client is able to
make an informed, rational and stable decision on this matter. The facts of the hypothetical suggest that the client has
had repeated suicide attempts and is seeking to limit the
representation in his case as just one more suicide effort.
A client’s mental state is relevant to the scope determination discussed above. Specifically, Comment 2 to Rule 1.2
states as follows:
In a case in which the client appears to be suffering mental disability, the lawyer’s duty to abide
FOOTNOTES ——————————
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(ii) whether to accept a plea agreement;
(iii) whether to waive jury trial;
(iv) whether to testify in his or her own behalf; and
(v) whether to appeal.
(b) Strategic and tactical decisions should be made by
defense counsel after consultation with the client
where feasible and appropriate. Such decisions
include what witnesses to call, whether and how to
conduct cross-examination, what jurors to accept or
strike, what trial motions should be made, and what
evidence should be introduced.
Thus, rather like Rule 1.2’s delineation of decisions
involving means as within the purview of the attorney, this
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As with Rule 1.2, the committee reads neither category presented in
Standard 4-5.2 as establishing an exhaustive list; both paragraphs (a) and (b)
use the word “include” before listing examples. Decisions not listed in that
standard’s examples could, depending on the character of the decision,
belong to either category.
See Jones v. Barnes, 463 U.S. 745 (1963)
Id.
Id.
Id.
See, e.g., U.S. v. Boyd, 86 F.3d 719 (7th Cir. 1996).
See, e.g. Meeks v. Berg, 749 F.2d 322 (6th Cir. 1984); State v. Hedges, 8 P.3d
1259 (Kan. 2000); State v. Debler, 856 S.W.2d 641 (Mo. 1993); People v.
Frierson, 705 P.2d 396 (Cal. 1985).
People v. Segoviano, 725 N.E.2d 1275 (Ill. 2000).
See LEO 1737 and cases cited therein.
See, e.g., People v. McKenzie, 668 P.2d 769 (Cal. 1983); State v. Davis, 506
A.2d 86 (Conn.1986).
Id. and see, e.g., United States v. Claiborne, 509 F.2d 473 (D.C. Cir. 1974).
Id. and see, e.g., State v. Burnette, 583 N.W.2d 174 (Wis. Ct. App. 1998).
Id; and see Sexton v. French, 163 F.3d 874 (4th Cir. 1998); State v. Gibbs, 758
A.2d 327 (Conn. 2000); State v. Mecham, 9 P.3d 777 (Utah 2000); State v.
Oswald, 606 N.W.2d 207 (Wis. Ct. App. 1999).
See, e.g., United States v. Washington, 198 F.3d 721 (8th Cir. 1999).
See Poole v. United States, 832 F.2d 561 (11th Cir. 1987).
New York v. Hill, 528 U.S. 110 (2000).

Virginia Lawyer Register

2

LEGAL ETHICS OPINIONS
by the client’s decision is to be guided by reference
to Rule 1.14.
Rule 1.14 addresses how an attorney’s representation is
affected when the client has impairment. That rule provides
the following direction:
(a) When a client's ability to make adequately considered decisions in connection with the representation
is diminished, whether because of minority, mental
impairment or some other reason, the lawyer shall,
as far as reasonably possible, maintain a normal
client-lawyer relationship with the client.
(b) When the lawyer reasonably believes that the client
has diminished capacity, is at risk of substantial
physical, financial or other harm unless action is
taken and cannot adequately act in the client's own
interest, the lawyer may take reasonably necessary
protective action, including consulting with individuals or entities that have the ability to take action to
protect the client and, in appropriate cases, seeking
the appointment of a guardian ad litem, conservator
or guardian.
(c) Information relating to the representation of a client
with diminished capacity is protected by Rule 1.6.
When taking protective action pursuant to paragraph (b), the lawyer is impliedly authorized under
Rule 1.6(a) to reveal information about the client,
but only to the extent reasonably necessary to protect the client's interests.
Thus, the committee opines that the answers to questions 1 and 2 for this attorney are inextricably linked. The
committee concludes, based on both the facts and the particular questions asked in this request, that this attorney does
consider that, as described in Rule 1.14(a), his “client’s ability to make adequately considered decisions in connection
with the representation is diminished,” as contemplated in
Rule 1.14(a). The facts state that a forensic psychologist evaluated the client and concluded that he is competent to stand
trial. The committee suggests that the evaluation’s conclusion
does not necessarily remove this attorney and client from
the application of Rule 1.14. The determination of competency to stand trial is specific enough such that a client may
have been determined competent for trial but nonetheless
under impairment with regard to making decisions involving
the matter. Also, the facts do not state when the evaluation
was done; if the client’s mental state has deteriorated since
that time, the attorney again should consider obtaining a
new evaluation.
LEO 1737 suggests that for an attorney properly to follow a client’s directive regarding an important decision, the
attorney should have a reasonable basis to believe that the
client is able to make a rational, stable decision. In contrast,
the attorney in the present scenario believes that the client is

3
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unable to make such a decision. Accordingly, assuming the
attorney has a rational basis for that belief, Rule 1.14 permits
this attorney to take such protective action as is necessary to
protect his client. Such action may properly include, but is
not limited to, seeking further evaluation of the client’s mental state, seeking an appointment of a guardian, and/or
going forth with a defense in spite of the client’s directive to
the contrary. The precise steps appropriate will depend on
the attorney’s conclusion regarding the degree of the client’s
impairment.
Finally, your third question suggests that perhaps the
attorney need not follow this client directive as it seeks an
unlawful objective. The committee disagrees with that characterization. The imposition by the state of the death penalty
is a lawful process, governed by constitutional parameters. A
client’s election preference for that penalty does not convert
the imposition of that sentence to an unlawful act. As one
commentator explained it, a client’s preference for the death
penalty is not “state-assisted suicide” as the state’s imposition
18
of the penalty is not a homicide . In LEO 1737, the committee concluded that an attorney should respect a client’s
wishes to refrain from presenting mitigating evidence at the
sentencing hearing, so long as the client was capable of a
rational decision, even where that decision was “tantamount
to a death wish.” As the committee does not consider this
client’s objective “unlawful,” the committee rejects the suggestion raised by the third question. However, as stated
above, Rule 1.14 may nonetheless support this attorney disregarding this particular directive of his client should the
attorney conclude, as discussed above, that his client cannot
make “adequately considered decisions” regarding the representation such that protective action is needed.
This opinion is advisory only, based on the facts you
presented and not binding on any court or tribunal.
Committee Opinion
August 17, 2005
——————————
LEGAL ETHICS OPINION 1817
WHAT SHOULD A CRIMINAL DEFENSE ATTORNEY DO
WHEN HE IS THE CAUSE OF A MISSED APPEAL DATE?
You have presented a hypothetical in which an attorney
represents a criminal defense attorney whose client has been
convicted of a crime and appealed the crime to the proper
court. The attorney failed to perfect the appeal properly;
therefore, the court dismissed the appeal.
With regard to that hypothetical, you have asked the
committee to opine as to what advice and/or assistance the
attorney is ethically permitted to provide to the client.
FOOTNOTES ————————
18

Bonnie, “The Dignity of the Condemned”, 74 Va. L. Rev. 1363, 1375 (1988).
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Specifically, may the attorney do any or all of the following:
1)

Advise the client that he may have a right to file a
petition for a writ of habeas corpus;

2)

Advise the client of the time limit for filing a petition
for a writ of habeas corpus;

3)

Advise the client how and where to file the petition
for a writ of habeas corpus;

4)

Advise the client of possible language to include in a
petition for a writ of habeas corpus;

5)

Send the client a blank form of a petition for a writ
of habeas corpus;

6)

Send the client a petition for a writ of habeas corpus
that the lawyer has drafted;

7)

Send the client an affidavit executed by the attorney
stating the circumstances of the client’s case and suggesting that the client might wish to attach the affidavit to any petition for a writ of habeas corpus the
client might file;

8)

9)

Advise the client of the possible legal effect of filing a
petition for a writ of habeas corpus on other legal
remedies or on his right to file future petitions for a
writ of habeas corpus; and
Offer to assist the client in securing a new attorney to
assist the client in pursuing legal remedies.

Conversely, you ask, would it be unethical as a dereliction of the attorney’s duty to the client not to assist him in
those ways in this situation.
The committee’s analysis of these questions begins with
the lawyer’s duty to communicate with the client under Rule
1.4 of the Virginia Rules of Professional Conduct. Rule 1.4
requires the lawyer to keep the client reasonably informed
of the status of a matter, to explain a matter to the extent
reasonably necessary to permit the client to make informed
decisions regarding the representation, and to inform the
client of facts pertinent to the matter and of communications
from another party that may significantly affect settlement or
resolution of the matter.
When counsel is notified by the court of a dismissal of
the client’s appeal of a criminal conviction, and the lawyer
knows or is informed that the dismissal was caused by the
lawyer’s failure to timely file or perfect the appeal, there is
an ethical duty under Rule 1.4 for the lawyer to notify the
client of the dismissal of the appeal, the reasons for the dismissal and what rights or recourse the client has under those
circumstances. This would include advising the client of the
right to file a petition for a writ of habeas corpus alleging

ineffective assistance of counsel; or a claim for legal malpractice based upon the lawyer’s act or omission. If a lawyer
fails to act on a client’s case, the lawyer has a duty to
promptly notify the client of this failure and of the possible
claim the client may thus have against the lawyer, even if
such advice is against the lawyer’s own interests. See Tallon
v. Committee on Professional Standards, 447 N.Y.S.2d 50
(1982); In re Higginson, 664 N.E.2d 732 (Ind. 1996); Olds v.
Donnelly, 150 N.J. 424, 443, 696 A.2d 633, 643 (1997). For
example, a lawyer who fails to file suit within the statute of
limitations period must so inform the client, pointing out the
possibility of a malpractice suit and the resulting conflict of
interest that may require the lawyer to withdraw. Rest. (2d)
of the Law Governing Lawyers § 20, cmt. (c). Even if the
lawyer concludes that he must withdraw because of the conflict of interest, the lawyer must, under Rule 1.16 (d) take
reasonable steps to protect the client’s interests. This would
include informing the client of possible actions that client
might take and any deadlines within which such actions
must be taken. Thus, in regard to your first three questions,
the committee believes the lawyer has an ethical duty to:
1)

Advise the client that he may have a right to file a
petition for a writ of habeas corpus;

2)

Advise the client of the time limit for filing a petition for a writ of habeas corpus; and

3)

Advise the client how and where to file the petition
for a writ of habeas corpus.

The resolution of the remaining issues you present trigger a tension between two competing and fundamental
interests served in the Rules of Professional Conduct: an
attorney’s general ethical duties to protect his client’s interests versus an attorney’s specific duty to avoid impermissible
conflicts of interest. There are limits on the nature and
extent of the assistance an attorney can provide to a client
whose interests may have been prejudiced by the attorney’s
own acts or omissions. An attorney cannot remain in a representation where doing so would involve an impermissible
conflict of interest. Specifically, Rule 1.7(b), in pertinent part,
prohibits the attorney from continuing with any representation where the lawyer’s own interest may materially limit the
representation unless:
(1) the lawyer reasonably believes the representation
will not be adversely affected; and
(2) the client consents after consultation.
Until recently, this committee addressed such situations
with the following inquiry: which takes precedence for the
attorney —the duty to protect his client or the duty to avoid
conflicts of interest? However, that dilemma has recently
changed. As of July 1, 2005, new legislation in a sense
resolves that quandary for the attorney in this context of the
missed appeal by taking the choice out of his hands. Under
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new Virginia Code §§ 19.2-321.1 and 19.2-321.21, when due
to an attorney’s error his client’s appeal has never been filed
or has been dismissed for failure to adhere to requisite time
requirements, that attorney must cooperate with that client
by preparing an affidavit to be filed with the client’s motion
for leave to pursue a delayed appeal. That affidavit must certify that the attorney, and not the client, is responsible for
the error. Id. The committee concludes that this requirement
significantly alters the application of Rule 1.7(b) to these situations. Specifically, the attorney no longer must wrestle
with protecting himself versus protecting the client. The natural extension of this first issue, regarding what the lawyer
may do to assist his client, is the latter issue raised with your
hypothetical. Namely, while an attorney is permitted to provide the assistance of the sort delineated in the hypothetical,
is the attorney actually required to do so?
Assisting the client with the logistics of the motion to
accompany the required affidavit does not create the impermissible conflict of interest suggested in prior LEOs 1122 and
1558.2 In LEOs 1122 and 1558, this committee addressed the
potential conflict of interest when an attorney’s own conduct
becomes at issue in his client’s case. In LEO 1122, the committee concluded that generally an attorney should not represent his own client in raising a claim of ineffective
assistance of counsel as “he would have to assert a position
which would expose him to personal liability.” Similarly, in
LEO 1558, the committee concluded that an attorney could
not argue on behalf of a client that the attorney himself had
improperly pressured the client into accepting a guilty plea.
The committee found that the conflict between the attorney’s
need to pursue the interest of the client yet also protect himself meant that consent could not properly “cure” the conflict of interest. To the extent that those prior opinions are
inconsistent with the assistance the lawyer is permitted, if
not required, to provide under the new statute, they are
overruled.

The answer to this issue returns to those general duties
highlighted at the start of the opinion: the duty to diligently
pursue the objectives of the client and the duty to terminate
the re p resentation in a way that protects the client. See Rules
1.3 and 1.16, respectively. For an attorney to decline to assist
his current client’s need to seek leave to pursue a delayed
appeal would be a derogation of the original agreement with
the client to defend against the criminal charges faced by the
client. Similarly, for an attorney to withdraw from the representation leaving the client unadvised and unassisted with
respect to the need for and availability of leave to pursue the
delayed appeal, would violate that attorney’s duty under Rule
1.16(d) to take practicable steps upon termination to pro t e c t
a client’s interests. The committee opines that as the new
statute now lays to rest the conflict of interest concerns in the
context of your hypothetical, the assistance in the outlined
list must be pursued by the attorney.
Whether the attorney considers the defendant a current
or a former client, that attorney must assist the defendant
with his right to file for leave to pursue a delayed appeal.
The precise steps required for a particular client will depend
on the particular circumstances of that representation, such
as whether the defendant is a current or former client, the
amount of time remaining available, and the resources and
sophistication of the defendant. The committee opines that
the attorney in the hypothetical should not allow concerns
regarding a potential conflict of interest to interfere with taking those steps warranted under Rule 1.3 and/or Rule 1.16 to
assist this client.
This opinion is advisory only, based only on the facts
you presented and not binding on any court or tribunal.
Committee Opinion
August 17, 2005
——————————

The natural extension of this first issue, regarding what
the lawyer may do to assist his client, is the latter issue
raised with your hypothetical. Namely, while an attorney is
permitted to provide the assistance of the sort delineated in
the hypothetical, is the attorney actually required to do so?

FOOTNOTES ————————
1
2

5

Effective July 1, 2005.
Those opinions are in line with ethics opinions in many other jurisdictions
around the country finding a conflict of interest where an attorney would
need to question his own conduct to defend a client. See, e.g., Oregon
Ethics Op. 2000-160; Pennsylvania Ethics Op. 98-42; Missouri Ethics Op. 120
(1997); Arizona Ethics Op. 96-03; California-San Diego Ethics Op. 1995-1;
Nebraska Ethics Op. 90-1; Kentucky Ethics Op. 321 (1987). A reading of those
opinions, as well as LEOs 1122 and 1558, reveals the nature of the conflict
of interest for the attorney—that he would be torn between admitting his
mistakes to protect the client and denying those mistakes to protect himself.
Such a dilemma may in certain instances fail to survive an application of
Rule 1.7(b); the conflict of interest would be too substantial to cure with
consent. Virginia Code §§ 19.2-321.1 and 19.2-321.2 remove the present
scenario from that result.
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LEGAL ETHICS OPINION 1818
WHETHER THE CLIENT’S FILE MAY CONTAIN ONLY
ELECTRONIC DOCUMENTS WITH NO PAPER RETENTION?
You have presented a hypothetical involving an attorney
with a practice concentrated in an area of administrative law.
The practice includes representing clients before a federal
agency. During the course of each representation, the attorney generates a large number of paper documents; also, a
number of electronic documents are exchanged between the
agency and the attorney. The attorney’s clients have generally indicated a preference for, and in some cases, a requirement for the attorney to assist in minimizing the clients’ file
maintenance and storage costs by providing documents from
the attorney to the client in an electronic format. Due to
technological and economic trends, the attorney expects
more clients to require that the attorney provide all documents in only an electronic format. Accordingly, the attorney
proposes the following procedure:

LEGAL ETHICS OPINIONS
1)

Scan each paper document into an industry-standard electronic format for which free “reader” software is readily available;

2)

Transmit the electronically formatted document to
the client via e-mail, and

3)

Subsequently destroy the paper document to prevent a disclosure of any confidence contained
therein.

Under this process, paper documents would be
destroyed only if the particular client consented to the
destruction; otherwise, the attorney would provide the client
with the paper documents. At the termination of the representation, upon client request, the attorney would provide to
the client any retained paper documents and an electronic
copy of the electronically formatted documents.
Under the facts you have presented, you have asked the
committee to opine as to the following:
1)

Must an attorney maintain a paper copy of a client’s
file during the representation?

2)

May an attorney destroy paper documents in a current client’s file once the client consents?

3)

May an attorney request that a client provide such
consent as a condition of the representation?

Your first question asks whether an attorney must maintain a client’s file in the form of paper. The committee
believes the answer is “no.” The Rules of Professional
Conduct do not contain a provision specifically directing
what items a lawyer must keep in the client’s file or in what
form.1 Rule 1.16’s paragraphs (d) and (e) address what items
in a client’s file must be provided to the client, upon request
at termination of the representation. However, they do not
dictate the form in which such items must be kept.
In determining whether an attorney is meeting his ethical responsibilities for a particular client, it matters not generally what form the documents in the file take, but instead
whether all the documents necessary for the representation
are present in the file. This is not to say that there are not
instances where a paper document might be required. There
may be any number of circumstances where keeping an
original paper document in the file is critical, for example,
testamentary documents, marriage certificates, or handwriting
exemplars, to name a few. Clients without access to computers would require the attorney to keep a paper file. As to
file materials other than documents, such physical evidence,
FOOTNOTE —————————
1

Note that Rule 1.15 does provide such direction for trust account records;
however, there is no equivalent provision for client files.

an attorney must always safeguard, maintain and account for
such items. Any other instances where lack of a physical
item may prejudice the interests of the client would also
mean that an exclusively electronic file would not be permissible. The committee opines that there is not a per se
prohibition against electronic files in all instances. However,
when making decisions as to what to keep in the file and in
what form, while an attorney may consider storage expediency, those decisions must be made such that the attorney’s
duties of competence, diligence, and communication are not
compromised.2 See Rules 1.1, 1.3, and 1.4. The preference
for electronic storage cannot reduce a lawyer’s obligation to
fulfill these ethical duties for each client.
Your second question is whether the attorney can
destroy paper documents with the client’s consent. The committee’s answer is generally “yes.” As discussed above, the
Rules of Professional Conduct do not specify the form of file
maintenance. In line with the response to Question One, an
attorney may ask for the client’s consent to destroy the
paper documents, retaining only the scanned version, so
long as that procedure does not prejudice that client’s interests. The attorney is in the better position to know in what
circumstances there may be legal significance in keeping the
paper versus the electronic version of file contents; the attorney’s recommendation to the client should be consistent
with that determination. In determining what to destroy or
retain in the client’s file, the attorney should be mindful of
the committee’s recommendations in LEO 1305 that before
destroying a client’s paper file the lawyer should review that
file to make sure that any documents that may be of continued use or benefit to the client only if they are maintained
in paper form are not destroyed. In deciding whether to
destroy a paper document that was provided by the client to
the lawyer, for example, the lawyer should consult with the
client and obtain consent to destroy it, after it has been converted to an electronic document.
Your third question is whether the attorney can require,
as a condition for representation, that each client consent to
an “electronic-only” file. Again, the committee’s answer is
generally “yes,” so long as the client’s interests are not prejudiced by such a condition for representation. As with
Questions One and Two, the committee concludes that there
FOOTNOTE —————————
2

The Committee notes that an electronic storage system frequently brings
with it a need for outside technical assistance and support. The Committee
cautions that in such instance the attorney should be mindful of the requirements of Rule 1.6(b)(6), which permits an attorney to disclose:
information to an outside agency necessary for statistical,
bookkeeping, accounting, data processing, printing, or
other similar office management purposes, provided the
lawyer exercises due care in the selection of the agency,
advises the agency that the information must be kept confidential and reasonably believes that the information will
be kept confidential.
(Emphasis added).
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is no per se prohibition against such a condition; nevertheless, if the choice to destroy a hard copy of a particular item
would prejudice that client, then in that instance, the attorney should not require the client to agree to that destruction
to obtain legal representation. Such a condition in that
instance would violate Rule 1.3’s directive not to “intentionally prejudice or damage a client.”
This opinion is advisory only, based on the facts you
presented and not binding on any court or tribunal.
Committee Opinion
September 30, 2005

Customer A’s engagement with the firm ended with the
end of the 2005 General Assembly session. The firm has
informed A that B has now engaged the firm to provide it
with governmental and public relations services, including
lobbying on the exact same issue as the work done for A.
The firm has told A that Rule 1.9 (“Conflict of Interest:
Former Client”) does not apply to the lawyer or the firm.
Customer A has expressed concern about the lawyer’s use of
information acquired from A.
In the context of this hypothetical scenario, you have
inquired as follows:
1)

Is lobbying or providing governmental relations services at the Virginia General Assembly a non-legal
ancillary business such as mediation?

2)

Is the lawyer subject to the Rules of Professional
Conduct, in circumstances where he and the firm
did not make it clear that there was no attorney/
client relationship to which the protections of the
rules would apply?

3)

If the lawyer is subject to the Rules of Professional
Conduct, is the firm also subject to the Rules?

4)

Can the firm or the lawyer now represent Customer
B on the same or a substantially related matter in
which B’s interests are materially adverse to A’s
without A’s consent?

——————————
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CONFLICT OF INTEREST—LAWYER WORKING AS
LOBBYIST RATHER THAN IN AN ATTORNEY CLIENT
RELATIONSHIP
You have presented a hypothetical situation in which a
lawyer works for a lobbying firm of which he is a co-owner
with several non-attorneys. The lawyer does not have a private law practice. The lobbying firm provides lobbying services at the Virginia General Assembly as well as public
relations services. The firm has a contract with customer A
to provide lobbying services, with the purpose to oppose
the legislative goals of B. Customer A believes that B’s legislative goals would allow B to compete unfairly against A.
The engagement letter from the firm to customer A
states that the firm will provide governmental services. The
letter is silent regarding legal services. The letter does not
state that no legal services will be provided and does not
state that no confidential attorney/client relationship will be
formed. The firm’s website states that the lawyer “is an attorney with many years of experience in both business and
government” who has “dealt successfully with many legal,
governmental and other crises.” The website describes that
the firm provides “creative solutions when drafting legislation, monitoring and testifying before committees and lobbying legislators and other governmental officials.”
The firm and the lawyer actively provided services to
customer A, including numerous meetings with A and with
other lobbyists, consultants and attorneys for A. In those
meetings, the lawyer and his firm were privy to A’s long
term goals and short and long term business plans.

Your initial question is whether the lobbying services
provided by the firm are a non-legal ancillary business such
as mediation. The phrase “non-legal ancillary business” is
not a term of art from the Rules of Professional Conduct.
However, this committee has discussed lawyers working in
businesses ancillary to the practice of law in a number of
opinions. Discussion of those opinions and the application
of the ethics rules to lawyers with such businesses is discussed below in response to your other questions.
Your second question is whether the lawyer is subject to
the Rules of Professional Conduct, where he did not make
clear to his customer that no attorney/client relationship had
been formed to which ethical protections would apply. In
line with case law on the subject1, the Committee has
FOOTNOTE —————————
1

Customer A knew that the lawyer was an attorney. The
lawyer would frequently preface remarks to A with comments like, “As a lawyer, I think you should emphasize these
issues.” Customer A believed that the lawyer’s skills were
one of the elements of governmental services to be provided
by the firm, with the lawyer applying his legal knowledge
and training to the facts of the situation.
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See, e.g., In re Galahasini, 786 P.2d 971 (Ariz. 1990) (suspending lawyer who
failed to supervise lay employees working on contract for debt collections
agency that used his law letterhead and name on door, answered business
phone as if it were his law office, and improperly solicited client’s using his
name); In re Unnamed Attorney, 645 A.2d 69 (N.H. 1994) (lawyer disciplinary agency had authority to conduct random audits of financial records of
lawyer’s title insurance company or which lawyer was a majority shareholder); In re Leaf, 476 N.W.2d 13 (Wis. 1991) (suspending lawyer for referring clients to “life-style management” business in which lawyer had an
interest without disclosing that interest to clients, for misrepresenting
employment status of non-lawyer employee of business and for assisting
non-lawyer in unauthorized practice of law).
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consistently opined that lawyers remain subject to the
authority of the Rules of Professional Conduct, even while
working in other fields. See 1764 (attorney fee sharing with
finance company); 1754 (attorney selling life insurance products); 1658 (employment law firm/human resources consulting firm); 1647 (employee-owned title agency); 1634
(accounting firm); 1579 (serving as fiduciary such as
guardian or executor);1584 (partnership with non-lawyer);
1368 (mediation/ arbitration services); 1442 (lender’s agent);
1345 (court reporting); 1318 (consulting firm); 1311 (insurance products); 1254 (bail bonds); 1198 (court reporting);
1163 (accountant; tax preparation); 1131 (realty corporation);
l083 (non legal services subsidiary); 1016 (billing services
firm); 187 (title insurance). Accordingly, the Committee
opines that the scope of the Rules of Professional Conduct
similarly extends to a lawyer working as a lobbyist for a lobbying firm.2
The Committee sees a need for clarification of this general proposition regarding the scope of the rules. While the
rules do apply to this attorney’s lobbying activities, the precise application will not necessarily be identical to that for
the provision of legal services to a client. For example, the
restriction on contact with a represented person created in
Rule 4.2 applies only where “representing a client.” In contrast, Rule 8.4’s prohibition regarding certain criminal or
deliberately wrongful acts could be violated without any
client involved whatsoever. Thus, while an attorney’s conduct is always subject to the authority of the Rules, the precise application will always depend on which rules are
pertinent to the specific context in question.
The facts of the hypothetical scenario, for instance, give
rise to a particular ethical issue: whether an attorney/client
relationship was actually formed. This Committee has previously relied upon the following definition from the
Unauthorized Practice Rules:3
Generally, the relation of attorney and client exists,
and one is deemed to be practicing law whenever
he furnishes to another advice or service under circumstances which imply this possession and use of
legal knowledge or skill.
Did this lawyer create an attorney/client relationship
with Customer A? The facts suggest that the lawyer and A
disagree on that point. The facts include a contract for lobbying services but also a website offering the expertise of a
lawyer and customer advice expressly prefaced on that legal
expertise. While neither the lawyer, nor the firm, may have
intended to establish an attorney/client relationship, the
Committee is sympathetic to A’s impression to the contrary.
When a lawyer establishes a relationship to provide other
FOOTNOTES ————————
2
3

Other states have also extended ethical responsibilities to lobbying work.
See, e.g., Maine Ethics Op. 158 (1997) ; Maryland Ethics Op. 95-25; Maryland
Ethics Op. 93-19.
See Rules of Supreme Court of Virginia, Pt. 6, §I, Preamble.

than legal services and the customer knows he is a lawyer,
the lawyer must be cognizant of this opportunity for
confusion. Unless the services clearly have no connection to
legal training and expertise (e.g., a lawyer-owned restaurant), the lawyer should accept an affirmative duty to clarify
the boundaries of the business relationship. The Committee
suggests that such a duty is present in many nonlegal
endeavors: for example, mediation, financial planning, and,
as in the present hypothetical, lobbying services. This affirmative duty belongs on the part of the lawyer, rather than
the customer, in that the lawyer is in the more informed
position regarding the nature of his services and the details
of the ethical rules.
Where a lawyer has failed to act on this duty and
allowed for confusion regarding whether or not he and the
customer are in an attorney/client relationship, the attorney
may not be able to avoid the application of certain rules creating obligations and conflicts usually associated with attorney/client relationships. Specifically, a lawyer may find that
for purposes of the protection of confidentiality under Rule
1.6 and for conflicts under Rules 1.7 and 1.9, a business customer may be deemed a legal client if the customer had a
reasonable understanding in the situation that he was working with “his lawyer.”
Whether or not Customer A has that sort of reasonable
understanding, despite the lawyer’s assertion to the contrary,
could only be determined based on more detailed facts than
provided in the hypothetical. Nevertheless, the Committee
reads those facts provided as definitely giving rise to the
possibility. Critical factors for that determination would
include whether the lawyer held himself out as an attorney,
whether he offered attorney/client confidentiality, and
whether he provided any legal advice.
Your third question asks: if the lawyer is subject to the
Rules of Professional Conduct, do the rules apply to the lobbying the firm as well? In the discussion of Question Two,
above, the Committee responded that the lawyer is subject
to the Rules while working as a lobbyist. However, this does
not mean that the lobbying firm is also governed by the
Rules. The scope of the Rules of Professional Conduct is
conduct of members of the Virginia State Bar. The Rules do
not extend to entities, including this lobbying firm. However,
the Unauthorized Practice Rules do apply to the lobbying
firm; while outside the purview of this Committee, the
Committee notes that a non-legal entity cannot properly provide legal services to the public, even through an attorney
employee. See UPL Op. ## 177, 57. The Committee also cautions the lawyer that Rule 5.4 (“Professional Independence
of a Lawyer”) precludes him from owning or working for
an entity with non-lawyer owners if such entity provides
legal services to the public. Under the limited facts provided
in the hypothetical, the Committee has not concluded that
legal services are being provided by the lobbying firm.
Therefore, the Committee does not opine whether the
lawyer, and this firm, crossed this impermissible line regard
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ing the unauthorized practice of law. The Committee simply
cautions that this attorney, in working for this lobbying firm,
must be vigilant that he not assist his employer in

improperly providing legal services to the customers.
Were he to do so, he would not only be in violation of
Rule 5.4 but also would be assisting the lobbying company in the unauthorized practice of law, a Class 1 misdemeanor pursuant to Virginia Code § 54.1-3904.
Your final question is whether either the firm or the
lawyer can now represent Customer B in the same or a substantially related matter to the work done for A, absent A’s
consent. As the hypothetical includes the statement that the
lawyer has no private practice of law, the Committee
assumes that your question regarding representing Customer
B is intended for the lobbying services of the firm and not
legal representation.4 As discussed with regard to Question
3, above, the Rules of Professional Conduct do not apply to
the firm; therefore, this specific question regarding the firm’s
work for Customer B is outside the purview of this Committee.

With respect to the lawyer, Rule 1.9, regarding conflicts
involving former clients, does not prohibit the lawyer from
providing lobbying services to Customer B so long as
Customers A and B were solely lobbying customers and not
legal clients, as discussed earlier in this opinion. The conflict
that arises when a lawyer represents a client adverse to a
former client in a substantially related matter is triggered
when the lawyer provides legal representation to a new
client in that matter. If the lawyer is not creating
attorney/client relationships with these customers, Rule
1.9(a) is not triggered. However, if the lawyer has through
representations made to these customers created a reasonable understanding that they are his legal clients, then he
can only perform this new work for B if not in conflict with
his former work for A, pursuant to Rule 1.9(a). Nevertheless,
even if the lawyer’s conduct in dealing with Customer A
supported a reasonable belief held by Customer A that that
an attorney-client relationship existed, a conflict under Rule
1.9 would not be imputed to the other employees of the
lobbying firm since they are not lawyers and the lobbying
firm is not a law firm. See Rule 1.10.

FOOTNOTE ————————
4

If this attorney did have a private practice in addition to his lobbying
employment, he would need to be cognizant of Rule 1.7 (a)(1), which creates
a concurrent conflict of interest where “there is a significant risk that the
representation of one or more clients will be materially limited by the
lawyer’s responsibilities to … a third person.” If he has any contractual
duties of loyalty or confidentiality to Customer A from the lobbying contract,
that contractual duty could constitute “responsibilities to … a third person”
and trigger a potential conflict of interest were he to represent Customer B
as a client of his law practice. The Committee notes that any such conflict
under Rule 1.7 would be imputed, via Rule 1.10, to all members of the
lawyers law firm.

In sum, the ethical responsibilities flowing from this
lawyer’s work with the lobbying firm do derive from the
Rules of Professional Conduct. The precise application of
those provisions depends on the nature of the relationship
between the lawyer and his customers and how it was presented to the customers. For a lawyer to avoid the confidentiality and conflict-avoidance duties of Rules 1.6, 1.7 and 1.9
with a business customer, he must ensure that the customer
understands that he is not legally represented by the lawyer.
This opinion is advisory only, based on the facts you
presented and not binding on any court or tribunal.
Committee Opinion
September 19, 2005
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