Behavioral Science Research Leads to Department of
Justice Guidelines for Eyewitness Evidence
by Elaine Cassel

vagaries of eyewitness identification are well known; the
“ The
annals of criminal law are rife with instances of mistaken

identification,” noted Justice Brennan in United States v. Wade.1
While the criminal justice system necessarily relies heavily on the
testimony of eyewitnesses to develop leads, identify suspects, and
establish the circumstances of a crime,2 the malleability of eyewitness testimony has long been of interest to cognitive psychologists.
More than twenty-five years ago University of Washington psychologist Elizabeth Loftus, a leading contributor to memory research,
published the results of her first experiment demonstrating the
suggestibility of eyewitnesses.3 She has continued to conduct
research in many areas of eyewitnesses testimony, including the
controversial area of “repressed” childhood memories.4 Others
who have contributed significantly to eyewitness research include
Roy Malpass, who studies how law enforcement procedures
influence eyewitness recall and identification,5 and Solomon
Fulero, specializing in the effect of eyewitness testimony on juror
decision-making.6

However great these research contributions, they have been slow
to find their way into law enforcement investigative procedures.
Now, almost a quarter century after Loftus published the first
research on the limitations of eyewitness accounts, the United
States Department of Justice has promulgated voluntary guidelines for use by law enforcement personnel when gathering
eyewitness evidence, Eyewitness Evidence: A Guide for Law
Enforcement.7 The guide owes its existence to a 1996 Justice
Department sponsored study, Convicted by Juries, Exonerated by
Science: Case Studies in the Use of DNA Evidence to Establish
Innocence after Trial8, which identified 28 persons who were
wrongfully convicted largely on the basis of eyewitness testimony.
Disturbed by that report, Attorney General Janet Reno established
a multidisciplinary panel of law enforcement professionals, psychologists, criminologists, prosecutors, and defense attorneys to
recommend law enforcement practices and procedures for collecting and preserving eyewitness evidence.9
The guidelines cover the gamut of investigations—from taking
911 calls reporting crimes, obtaining preliminary statements from

and conducting formal interviews with eyewitnesses, preparing
and presenting “mug” books and composite images, conducting
lineups and showups, and preserving records of witness interviews. Though the guidelines vary with each procedure, several
general rules apply.10 Investigators should: (1) ask open-ended
questions; (2) refrain from asking leading or suggestive questions;
(3) separate witnesses during interviews and instruct them not to
discuss the details of the incident with other witnesses; (4) caution witnesses about listening to or reading media reports of the
crime; (5) not disclose that they have identified a suspect; and
(6) encourage witnesses to contact the investigator if they recall
more details. Procedures for mug books, composites, and lineups emphasize nonsuggestiveness and uniformity and similarity
of photos and live subjects.11 In her introduction to the guide,
Reno expresses the hope that all law enforcement investigators
will adhere to the recommended practices insofar as they are
feasible and that jurisdictions will utilize the procedures in developing their own protocols.12
The trial record in Strickler v. Greene, a Virginia case before the
U.S. Supreme Court on appeal of the 4th Circuit’s denial of a
petition for a writ habeas
corpus, demonstrates how
Given the nature of
law enforcement can “taint”
memory, eyewitness
eyewitness recollection by
testimony can never
using procedures and pracbe totally accurate
tices that the guidelines
specifically admonish
and reliable.
against.13 The Court denied
the petition of Tommy David Strickler, convicted and sentenced
to death by a 1991 Augusta County jury of capital murder, abduction, and robbery in the death of Leanne Whitlock. At the heart
of the petition was whether the prosecution’s failure to turn over
Brady evidence in Harrisonburg Police Detective Daniel Claytor’s
files warranted reversal of the conviction. The Court upheld the
Fourth Circuit’s denial of the petition (that had been granted by
the District Court), finding that the Brady material would not
have changed the outcome of the conviction and sentence.
However, the majority admitted that the testimony of Anne
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Stoltzfus, the only so-called witness to Whitlock’s abduction from
a Harrisonburg shopping mall, was a compelling “narrative” filled
with vivid detail, and that the undisclosed evidence would have
severely impeached or entirely discredited her trial testimony.14
Appealing to the juror’s natural tendency to give great weight to
the testimony of eyewitnesses15, the prosecutor said in his closing argument, “[W]e are lucky enough to have an eyewitness
who saw [what] happened out there in that parking lot. [In a] lot
of cases you don’t. A lot of cases you can just theorize what
happened in the actual abduction. But Mrs. Stoltzfus was there,
she saw [what] happened.”16 But just what Stoltzfus saw, what
she recalled as her own recollection, and what she testified to
from her own memory (as opposed to “memories” based upon
the assistance she received Harrisonburg Police Detective Daniel
Claytor) is conjecture.17 Stoltzfus credited her vivid trial account
to her “exceptionally good memory” and to the “very close contact with [petitioner that] … made an emotional impression” on
her. She had “absolutely no doubt” about seeing Strickler abduct
Whitlock.18 Yet, Detective Claytor’ notes that the Court agreed
should have been produced to defense counsel revealed the following: (1) Stoltzfus could not identify Whitlock two weeks after
the crime during her first interview with Claytor; (2) Stoltzfus
identified Whitlock two weeks after her first meeting with Claytor
only after spending several hours with Whitlock’s boyfriend
“looking at current photos” of the victim;19 (3) early in the investigation she could not identify the perpetrators;20 (4) in a letter
written to Claytor three days after their first interview Stoltzfus
admitted that she had not remembered even being at the mall,
but that her daughter had helped “jog” her “vague memory”;21
(5) in a note to Claytor, Stoltzfus only vaguely described the getaway car that she so vividly recalled at trial, and she failed to
mention the license plate number that she testified she dictated
to her daughter, a passenger in her car;22 (6) in a letter to
Claytor, Stoltzfus thanks him for his “patience with her sometimes muddled memories” and notes that “it would have been
nice if I had remembered all this at the time and simply gone to
the police with the information. But I totally wrote this off as a
trivial episode of college kids carrying on….”23 In a letter to the
Harrisonburg Daily News-Record that appeared after the trial,
Stoltzfus summarized Claytor’s role in scripting her testimony: “It
never occurred to me that I was witnessing an abduction. In
fact, if it hadn’t been for the intelligent, persistent, professional
work of Detective Daniel Claytor, I still wouldn’t realize it. What
sounded like a coherent story at the trial was the result of an
incredible effort by the police to fit a zillion little puzzle pieces
into one big picture”(emphasis supplied).24 Detective Claytor’s
files contained riveting examples of Stoltzfus’ minimal actual
recall, a totally understandable phenomenon for events that take
us by surprise.25 What is troubling, however, is how Stoltzfus’
threadbare recollection became whole cloth. The guidelines
directly address the techniques that resulted in this unreliable
testimony finding its way into the most grave of criminal proceedings—a trial for capital murder.
In Strickler’s case, the Court held that there was sufficient evidence other than Stoltzfus’ testimony to justify conviction and
imposition of the death penalty. But in September, 1998, Illinois
death row inmate Anthony Porter was two days from execution
when Northwestern University Journalism students, led by
Professor David Protess, convinced the Illinois Supreme Court
that they had found the perpetrator of the pair of 1982 murders
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for which Porter was about to die. The key evidence against him
had been a witness who testified to having seen Porter shoot the
victims. After the students used the trial transcript of the eyewitness and others to reenact the crime in the Chicago park where
it took place, they were convinced that the eyewitness account
was implausible. They set out to find the real killer. They did.
And he, Alstory Simon, confessed that he shot the victims during
a disputed drug transaction.26
Not all eyewitnesses are unreliable.27 Neither do all inaccurate
accounts lead to wrongful conviction. Given the nature of memory, eyewitness testimony can never be totally accurate and reliable. However, law enforcement investigators who follow the
procedures outlined in the guide will assist eyewitnesses in accurate recall, lessen the possibility of wrongful identifications, and
help insure that judge and jury will hear the most reliable eyewitness testimony possible, given the fallibility of human memory. Defense attorneys will be watching—and listening.28 
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