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CHAIRPERSON’S MESSAGE
by Whitney Jackson Levin*
When my law partner and I first discussed forming our firm, he showed me a framed quote that
was hanging on the wall in his reception area. He said to me, “This says it all, and is my philosophy for
practicing law.” The quote is one with which I am sure many of you are familiar:
Discourage litigation. Persuade your neighbors to compromise whenever you can. Point
out to them how the nominal winner is often a real loser - in fees, expenses and waste of
time. As a peacemaker, the lawyer has a superior opportunity of being a good man. There
will still be business enough. Never stir up litigation. A worse man can scarcely be found
than one who does this.
--Abraham Lincoln, (Law Lecture), July 1, 1850
I remind myself of that quote when I am faced with a particularly difficult real estate transaction.
Just because most of us who practice real property law are primarily transactional attorneys does not mean
that we do not see our share of disputes; in fact, when dealing with real estate issues (whether residential
or commercial), emotions often get the best of our clients. After all, as Americans, we have a deep-rooted
pride of ownership in our land, an attribute that can prevent clients from seeing the reality of a situation in
which they may find themselves. This often requires the intervention of a third party to understand that
situation and advise solutions: the role of the attorney as a “counselor” in the most basic sense of the word.
When faced with a dispute, often the first question a client asks me is, “Can I sue?” Of course,
litigation has its purpose and can be an honorable and worthy pursuit. In many situations, it is the only
viable tool we have as attorneys to resolve a disagreement. However, the response that Lincoln’s words
evoke in me when faced with this question from a client is usually, “Yes, you can sue, but is that truly going
to get you what you want?” Although we may possess the skills and expertise to file suit does not always
mean that it is the best course of action for our clients.
Lincoln’s words do not mean that you should not zealously advocate for your clients, but that you
help them to pick their battles and explain to them the possible consequences of each option so that they
can make informed decisions about how to proceed. We have all seen before that many clients do not
initially understand that even if they win the case, the remedy may not be adequate to have justified the
expense of filing suit, especially when a reasonable resolution may have been reached that would have kept
substantial money in their pockets and stress from their lives.
Real property attorneys are frequently called upon to be negotiators, often having to come up with
solutions to last minute problems in order to get a transaction to close. We are fortunate in the Real Property
Section to have many talented attorneys who commit themselves every day to resolving issues for their
clients in creative ways that keep them out of court while pursuing their ultimate goals. I am honored to be
the Chair of the Real Property Section and hope that I can continue our commitment to excellence in our
section to better serve the clients that we represent.

Whitney Jackson Levin is a principal at the law firm of Miller Levin PC in Staunton, Virginia.
Her practice includes commercial and residential real estate, business law, and estate planning. Mrs. Levin
graduated Phi Beta Kappa from Pennsylvania State University in 1997 and received her Juris Doctor magna
cum laude from the University of Tennessee College of Law in 2004.
*

Vol. XXXVIII, No. 2

1

Fall 2017

the FEE SIMPLE
FROM THE CLUTTERED DESK—AND MIND—OF THE EDITOR
by Stephen C. Gregory
Among the items I inherited from my parents1 is my mother’s 1968 Oldsmobile Cutlass convertible—a gift
to her from my dad for their 25th anniversary. The ’68 Cutlass is one of the more stylish, sleek, sporty
examples of Detroit iron from that era; driving it, though, I was struck by how unsafe I feel compared to
my other modern vehicle. Although it does have lap belts, there are no shoulder belts, head rests, right side
rear view mirror, energy-absorbing bumpers, and of course, no air bags. The drum brakes require
substantially longer stopping distances, and the body roll from the Cutlass’s 17-foot length, small tires, and
wheel locations make it feel unstable. All in all, fun as a classic but not as a “daily driver.”
As automobiles have evolved over the past half-century, so too must the law. Those of us in real property
are probably fortunate that the law governing our practice has evolved; contracts, for example, that were
two pages not that long ago have increased exponentially.2 Caveat emptor has largely been supplanted by
mandatory disclosure on matters such as lead paint, drywall, etc. We as lawyers have been the driving
force behind many of these changes, in no small part due to our legislative involvement or the institution
of class actions to remedy destructive industry practices in lending, construction, and other areas.
We do a grave disservice to ourselves and our profession if we bury our heads in the sand and ignore the
lack of progress—and indeed, regression—in other areas of the law. We may be specialists, but our training
and our oaths should lead us to a degree of activism to change what can and should be changed for the
better. We simply cannot adopt the “I’ve got mine, you’re on your own” mindset that has become so
prevalent in state and federal governments. Special interest groups are just that—out to “get theirs” for
themselves and their limited constituencies through the power of the purse.
Case in point, of course, is the debate over firearm regulation. An overwhelming majority of citizens favor
sensible regulation such as background checks, but nothing is enacted because of the influence of the money
from special interests. “Now is not the time to talk about it” is the mantra after each mass murder,
notwithstanding the sentiment of the populace. Firearms have evolved from single-shot, stop-and-reload
to rapid-fire, large ammunition clip weapons of—dare I say it?—mass destruction. With all the evidence
and opinion to the contrary, though, the law fails to keep pace with the developments in weaponry due in
no small part to those “special interests.”
Health care laws, similarly, have not kept pace with advances in medicine. People are living longer,
healthier, more productive lives because of those advances, yet some are not given the chance because of
denials of access to care—again, driven by special interests.3
There are numerous other examples: climate change, immigration, energy, minority rights—all influenced
by some special interest group of limited composition but unlimited funds.
We are the lawyers; it is our obligation to serve the greater good. This column has quoted Dick the Butcher
previously, so I’ll not traverse that path here; perhaps, though, it’s time for our profession to take to heart
and put into practice the principles of Matthew 25:40,4 whatever our faiths may be.

1

We won’t talk about the arthritis from my mother and the varicose veins from my father.

2

A Maryland contract the author recently signed was 48 (48!) pages.

Some, it seems, would put the elderly and the infirm on an ice floe and push it out to sea—if only
there were still ice floes, thanks to climate change.
3

4
Depending on your version, the gist is “The King will reply…whatever you did for one of the
least of these brothers and sisters of mine, you did for me.”
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Congratulations to our colleague Joseph W. “Rick” Richmond, Jr., who was honored
by the Charlottesville-Albemarle Bar Association with a lifetime achievement award.
Rick is a long-time member of the Real Property Section and the 2006 Traver Scholar
Award winner. He has served the section in many positions, and is recognized as one
of our most knowledgeable practitioners. Featured to the left is a photo of Lewis A.
Martin, III (also a section member) presenting Rick with his award. We join CABA
in its well-deserved tribute and add our kudos and thanks for his many contributions
to the Section.
Further on the subject of awards, Virginia Lawyer’s Weekly recognized Section Member Howard Gordon
(a former chair of the Real Property Section and the 2011 Traver Scholar Award winner) as a “Leader in
the Law.”
Also honored was our legislative summary author Jeremy Moss as “Up & Coming.”
Again, these honors are well-deserved. Congratulations to both.
Please join me in welcoming to this publication Hayden-Anne Breedlove, who will serve as student editorial
assistant for (we hope) at least the next four issues of this journal. Hayden-Anne is in her second year at
the University of Richmond T.C. Williams School of Law after graduating with Highest Distinction from
the University of Virginia. The list of her accomplishments both undergraduate and in law school is too
lengthy to list here, but one in particular is noteworthy: she is the Treasurer of the Real Estate Law Society
Board at T.C. Williams. Not being familiar with this organization, I asked for information on its functions;
Hayden-Anne provided this summary:
The Real Estate Law Society is a student organization focusing on opportunities in real
estate, property development, land use, and zoning law. The organization works with
attorneys across Virginia as well as nonprofits, developers, and real estate brokers to
provide well-rounded events for students including panels, speakers, and networking
events. Each spring, we hold the Annual Professionals in Real Estate Networking
Reception, which is a large networking event. The event allows students to learn more
about careers in real estate, land use, and zoning law and brings in a knowledgeable group
of attorneys from all across Virginia.
I am pleased that Hayden-Anne accepted our offer to join the staff. Please do not hesitate to contact either
of us; her email is haydenanne.breedlove@richmond.edu.
This issue, we are introducing a new feature, “Levity from the Land Records,” in which we hope to bring
you (mostly) humorous deeds, wills, etc. that we have found during our title searches. Please send any that
you have in your “could write a book” file to me or to Hayden-Anne. I suspect there is no shortage of
material.
As always, we end with our plea to you to make this your magazine. Let us know what works and what
doesn’t, what you like and what you don’t, and how we can improve to better serve you.
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THE CLERK’S CORNER
On behalf of the FEE SIMPLE, Karen Day1 conducted an interview with Honorable Charles V. Mason,2
Clerk of the Circuit Court for King George County.
Karen Day (KD): I understand that you are a third generation Clerk of the Circuit Court for King
George County. Can you share with us a bit about your background and how you came to your
position?
Mason: I was born and raised here in King George County...and it is true,
December 14, 2017, will make 100 years of my family serving as the King
George County Circuit Court Clerk.
My grand dad, Lawrence Mason, who lived just across road, started his
service as Clerk in 1917, and continued until his death at the age of 70 years
old. His son (my father) V. Elwood Mason, then served as the Clerk until he
passed away, coincidentally, also at the age of 70.
As a young man I enjoyed being and working outdoors and was sure I would not follow the footsteps of
my father and grandfather – but as the old saying goes, “never say never.”
Before becoming Clerk, I worked in a variety of jobs--manager of a country club, athletic facility, as well as
in restaurants. My experience has helped me in my position as Clerk in that it gave me the ability to relate
to just about anybody. I remember working at a particular waterfront restaurant. Different people came in –
some in their Jon boats, some on their yachts – all looking for the same thing…service.
KD: You must have seen many changes over your time as clerk?
Mason: I have. There have been numerous changes with the way business is conducted in the Clerk’s
office. With limitations in funding and resources it has been difficult to keep up with the massive
developments in available hardware and software; it is mind boggling how quickly things have changed
over just the past 5-10 years.
The Clerk’s Office is responsible for disseminating information to various agencies. For example, when a
couple wants to marry, we take their application and issue the marriage license, which is signed by their
minister and returned to our office. The Code requires that we retain a copy of the certificate and also send
Part C of the license to the State Registrar of Vital Records. Communicating information to the Division of
Motor Vehicles, the Virginia State Police, the Department of Corrections, and many other state agencies
requires accuracy and attention to detail. Although many Clerk’s offices use the Supreme Court’s System,
the same is not true for the departments to whom we must send information. Things are still progressing
and the State is getting better in having different software programs to interface with each other.
When I first started as Clerk, everything was done manually. Today, deed searches and recordings can be
done electronically. King George County has scanned its land records from 1721 to the present and which
are available for viewing online.
Karen L. Day graduated from Mary Washington University and received her Juris Doctor from
the Columbus School of Law, The Catholic University of America. Since admission to the Virginia Bar,
her practice has focused on residential and commercial real estate related issues, including contracts, title,
finance, and settlements. Ms. Day owns Absolute Title & Escrow LLC, located in Alexandria, Virginia.
1

Charles (“Vic”) Mason has served as Clerk of the Court for the County of King George, Virginia,
since 1994. A past president of the Virginia Court Clerks Association, he is a current member of the
Association’s Executive Committee, as well as its Technology & TTF, Public Relations, and IT Advisory
Committees.
2
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We still have some issues due to changes in practice from technology to be resolved. Virginia is a racenotice state. We have no clear answer as to priority in instances where several electronic filings are sitting
in the queue that have come in while the office is closed and someone walks into the office when it opens
with documents to record. Who has priority? Virginia needs a statewide solution. This issue is handled
differently in different states. I think it is New Jersey that came up with a Notice to Record which can be
filed to provide notice that a recording will be submitted. I’m not sure another recording document is
necessarily the best answer. An interesting fact discovered during the King George County records scanning
project is that during the 13 years since the year 1994, we recorded more documents than were recorded in
the period from 1700 until 1994.
KD: Really?
Mason: Absolutely. There has been an increase in both the number of documents recorded as well as the
number of pages in each recorded document.
King George County has experienced a good deal of development and population growth in recent years in fact, percentage wise (not number wise), King George has been the 2nd fastest growing county in Virginia
– which might explain some of the increased recordings; still, it is a stunning difference in the number of
recordings these days.
KD: How large is your office?
Myself and five deputy court clerks in King George County Circuit Court Clerk’s Office. Automation has
allowed us to operate more efficiently and without adding staff. This is fortunate as it seems every year that
new duties are added to the list of Clerk’s duties, and seldom is more money allocated. I think the Code of
Virginia sets out over 800 separate responsibilities of the Clerk of the Circuit Court. Many of the Clerk’s
responsibilities are highly complex and challenging and a number of states have divided the various duties
among separate offices. But by combining judicial and administrative functions into a single office, Virginia
does save its citizens significant tax dollars.
The courthouse where we are located now was built in 1923, after the original courthouse burned down.
So the building is somewhat dated, space-wise. The court rooms are small and the building does not
accommodate modern record retention requirements. We are in the process of securing a new building for
our courthouse that is better suited for current legal practices and designed with future development and
changes in mind. I hope to be around to see a new, modern courthouse.
KD: So what are the issues upon which that the Clerk’s offices have been focusing?
Mason: I served as president of the Virginia Court Clerks Association previously, which is a one year
commitment during which time you cannot be on the executive committee. After my term ended, apparently
I missed a meeting that I should have attended because I’ve ended up again on the executive committee,
which handles the final policy decisions of the association and clerks statewide.
The clerks collect a Technology Trust Fund fee of $5 on most recordings and court filings. The monies
collected go to a technology trust fund which helps pay for the secure remote access that we are required to
provide and hardware and software maintenance and upgrades. The fund is there to assist with the courts’
technological needs. The problem we encounter is that whenever there is a budget shortfall, the Governor
and General Assembly look for money wherever it can be found, and, inevitably our trust fund is raided.
This year, we are trying to balance the individual’s privacy needs with the public’s need for transparency
and openness. There was a recent ruling by the Supreme Court that dealt with this as regards the Clerk’s
recordkeeping function. In Daily Press, LLC v. Office of Executive Secretary of Supreme Court of Virginia,
the Virginia Supreme Court Ruled correctly that the court records held by the Office of the Executive
Secretary were the records of the individual Circuit Court Clerk’s office and were merely being held by
OES. The Daily Press, a Norfolk newspaper, argued that data entered by a majority of the circuit court
clerks into the Circuit Case Management System (CCMS), some of which data is available online through
Vol. XXXVIII, No. 2
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limited searches on the Online Case Information System (OCIS), was a public record. Although both the
CCMS and OCIS are operated and maintained for the court clerks by the Executive Secretary in Richmond,
the court held that the database actually belonged to the circuit court clerks. The Daily Press wanted to
compile information, including names and races of criminal defendants and the case outcomes to try to
identify trends in the criminal court-- to see whether black defendants are less likely than white ones to
negotiate plea bargains with reduced charges, and if black defendants received harsher sentences for parole
violations. The information requested by the Daily Press is available but would need to be obtained from
the Clerk of each of the state’s circuit courts. Dissatisfied with that option and the online search limitations
of the OCIS, the Daily Press sought the information be compiled statewide in a specific format. The Daily
Press, a for profit entity, did not want to do the work but rather have the taxpayers bear the cost for the
compilation of the data.
Next year, I expect to be focusing on legislation to establish a tiered recording fee system--something
similar to the fixed felony fees established several years ago which greatly simplified things on the criminal
side. With the tiered system, users would not need to go through the numerous and varied code sections to
calculate recording fees.
KD: What was biggest surprise of job?
Mason: I think I was most surprised by the vast number of functions handled by the Circuit Clerk’s Office.
Also the varied duties within each of those functions. Most people come into the Clerk’s office and don’t
know much about the legal processes in which they find themselves, such as when someone passes away.
The probate process in Virginia is relatively simple and often they don’t even need an attorney. Educating
and assisting our citizens navigate their way through the process in a difficult time is very rewarding to me.
KD: What do you feel is most unique about your office?
Mason: The wonderful staff that I have!
KD: Are there changes you would like to see, either from technology or the legislature?
Mason: Yes, I would like to see legislature bring staff salaries up. There are Virginia state employees who
qualify for public assistance. The salaries of the clerks for the general district court are also higher than
those for circuit court clerks. This disparity is due to the salaries being determined under different payment
systems: The Clerks for the general district, juvenile and domestic relations courts are appointed by the
judges of those courts. They are considered part of the judicial branch of the Virginia government and are
state funded. The Circuit Court Clerk is elected by the voters in each county or city. As elected
constitutional officers, the Clerk and its staff salaries are determined through the compensation board. I
think the salaries and the different pay structures for staff salaries of the different courts could stand for
review and amendment.
Just as importantly, but on a different note, I really wish that when folks propose legislation, they would
check in with us to see how different things might be affected. We want to be part of the solution.
KD: Is there anything the VSB do for you as the Clerk?
Mason: Yes. One of the things I have noticed is that the lack of preparation and respect shown the court by
newer attorneys has increased over the years. When I started here in 1994, it seemed that attorneys seldom
showed up unprepared or requested continuances because of double booking. Today, well over half of the
court’s cases are continued. The Clerk’s office, in addition to being the recorder of deeds, handling probate
matters, issuing marriage licenses, etc., is the official court administrator for all civil and criminal cases. In
this capacity, we are charged with creating and maintaining all the court’s files and records, preparing court
orders and jury lists. It is our responsibility to contact jurors and issue summons for court appearances.
Continuances are sometimes necessary for a number of reasons, but I believe that 30-40% of continuances
are requested simply because the attorneys haven’t done their job. This makes it very difficult for us to
efficiently manage the court docket.
Vol. XXXVIII, No. 2
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KD: To what do you attribute this change?
Mason: Attorneys are setting cases in a number of different courts on the same day assuming things will
settle. Perhaps there are economic reasons driving it. But it seems simple to me: if you are getting paid to
do a job, you need to do it - even if that means you may have to stay late or come in on the weekend. Don’t
take on more cases than you can prepare for, and represent your clients fully and professionally.
KD: What do you find the most challenging aspect of your job?
Mason: Most challenging to me is keeping up with all of the changes going on - trying to stay ahead of the
curve, or at least on the crest of the wave.
KD: What is your favorite part of the job?
Mason:…Definitely my favorite part of the job is being a part of the community and serving the people of
King George County. Because King George is a smaller community, I am fortunate to get to see a lot of
people who come into the office to get a copy of something or even just to ask a question. I really appreciate
these interactions with KGC residents. I know a number of Clerks who do some great work with charities
and giving back to their communities. But the privilege of being a part of the King George county
community became most evident to me after my son, Nicholas, was killed in the line of duty during a tour
in Iraq a few years ago. My wife and I started a foundation to honor his memory and military service. In
efforts to raise money for disabled veterans and to provide scholarship funds for King George County
graduates, the ”Frazier-Mason Some Gave All Foundation” decided to sponsor an annual bike rally. What
started in 2007 as a little motorcycle ride from Spotsylvania High School to King George County High has
grown into a quite a community event. This year I think we had between 1300-to 1500 motorcycles. Riders
were accompanied by the Sheriff’s Offices of Spotsylvania, Stafford and King George Counties, the
Fredericksburg City Police, and the Virginia State Police, to ensure everyone’s safety. Even more amazing
to me was the number of local community members who came out in support, standing on the side of the
road and waving flags. I am proud to be part of this community that supports everyone and that has given
so much to me.
KD: What do you like to do when you’re not working?
Mason: Well, next month I will be duck hunting until end of January. I do enjoy doing mechanical things
(a couple of years ago, my brother in law and I built a motorcycle to donate to the foundation), working
around the house, riding my motorcycle. My wife also rides, and we try to get to Gettysburg’s bike week
each year to see the civil war battlefields and historic scenery. I guess in the end, I really still like being
outside.
KD: Thank you so much for taking the time to speak with me and sharing your thoughts with the
members of the real estate section of Virginia State Bar.
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*Ronald D. Wiley, Jr., The Evolution of E-Commerce in Virginia Real Property Transactions, 52 U.
Rich. L. Rev. 2011 (2017). Reprinted with the consent of the author and the publisher.
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SECURE EMAIL — A PRIMER
by Mark W. Graybeal*
Over the past year, I’ve had several conversations with attorneys from around the state on a
recurring topic: Email. News stories, both national and local, have illustrated that email as a
communication tool is both ubiquitous and treacherous. Concerns about email tend to focus on the area of
security, to wit: How can we be sure our email is secure? How does email encryption work? Can we
protect sensitive or personal data being transmitted? What impact does this have on our communications
with clients?
This primer is designed to act as a practical, hands-on guide to understanding how we can secure
email through encryption—and what the limitations are. My intention is to set forth in plain language an
understandable basic guide to the set-up and use of secure email in your law practice.
WHAT IS EMAIL ENCRYPTION?
At the most basic level, email encryption is the act of disguising or shielding an email from being
read by persons other than the intended recipient. In the event an encrypted email is intercepted, the content
would be unintelligible or, in some cases, inaccessible.
Email encryption is generally handled by having a program or protocol that works with your email
program to encode the email. The most widespread protocols used worldwide today are PGP (“Pretty Good
Privacy”), S/MIME (“Secure Multipurpose Internet Mail Extensions”), and TLS (“Transport Layer
Security”). PGP and S/MIME rely upon private “keys” or certificates to ensure that the email is encrypted
during transport and decrypted only by the intended recipient. TLS works by creating a secured channel
between you and the recipient, ensuring that the content is safely delivered, but does not encrypt the
message during transit.
After you hit “send”, these programs work behind the scenes to take your email, encrypt the
message and attachments, and send it on its way to the recipient. Once done, the receiver’s email system
then decrypts the message for the recipient after, in some cases, requiring additional verifications by the
receiver.
WHY SHOULD I BE DOING IT?
News stories of hacks and data leaks are a nearly daily occurrence. Among the most widelypublicized of these leaks was the September 7, 2017 announcement that Equifax, the credit reporting giant,
had exposed the personal information of 143 million U.S. consumers through a breach in their data
security.1 News stories like this underscore the fact that, in today’s professional environment, everyone
should be implementing data security, especially email security, as a common-sense practice.
Much of the communication you will have with your client will be via email. Email is a quick and
convenient way to transmit information to, and share documents with, your clients. With that ease and
convenience, though, comes an ethical responsibility to protect the data. Just as you would never consider
sending a letter containing client confidential information through the U.S. Postal Service in a clear
envelope, using encrypted email is a necessity when communicating with your client over protected matters.

Mark W. Graybeal is a Senior Associate at Keegan & DeVol, PLC in McLean, Virginia. His
practice includes real estate law and business formation. He is also the Chairman of the Technology
Committee of the Virginia State Bar Real Property Section. His email is mgraybeal@keeganlaw.net.
*

1

http://www.pbs.org/newshour/rundown/equifax-hack-happened-according-ceo/
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Additionally, the ethical duty to safeguard client information and confidences is expressed in Rule
1.6 of the Rules of Professional Conduct. Specifically, Rule 1.6(d) states: “A lawyer shall make reasonable
efforts to prevent the inadvertent or unauthorized disclosure of, or unauthorized access to, information
protected under this Rule.”
In December of 2015, the Supreme Court of Virginia voted to revise Rule 1.6 to add comments
regarding how to act reasonably to preserve client confidentiality. Many of those comments address data
security and technological safeguards; attached to this article is the full text of the revision. I encourage
you to review the changes in full.
HOW DO I IMPLEMENT IT?
The first step in evaluating your email security is to examine your own email system. How do you
send and receive emails? Answering that question falls into one of two broad categories: either you have
your own email server that sends and receives your email, or you rely upon a third party service to handle
your email traffic. (Examples of third party systems include Gmail, Yahoo mail, or AOL.)
Third party systems have both positive and negative aspects. Most third party services are
easy to set up and use. On the positive side, a Gmail account can be established in less
than five minutes and then accessed from almost any computer or mobile device that has
access to the internet. The negatives are the vulnerability and the inherent non-private
nature of the service. Google, the company that provides Gmail, makes it clear in their
terms of service that, their automated systems analyze your content (including emails) to
provide you personally relevant product features, such as customized search results,
tailored advertising, and spam and malware detection.”2 (emphasis added)
This means that Google is reading your emails. They may not be doing so to mine for sensitive
information, but they may still be injecting themselves into a privileged communication between you and
your client. Once the conversation is exposed to a third party, the confidential nature of the communication
is destroyed.
The alternative is to have your own email server that handles the sending and receiving of emails.
Obtaining, setting up, and maintaining your own server will necessitate contracting with an Information
Technology (IT) company to source the hardware and provide the initial setup and ongoing maintenance.
The costs to do so could end up being thousands of dollars, but the benefit is that you know exactly where
your email is and how it is being transmitted. Additionally, it is less likely that a third party company will
read your emails in an attempt to target their advertising.
Whether you opt to establish your own dedicated email server or decide to continue using a third
party system,3 there are measures you can take to secure your email. The most straightforward option is to
use software from one of the many companies, such as ZixCorp4 or Datamotion,5 that specialize in
email/data encryption.
Both services offer software that will integrate directly with your email program to encrypt the
outbound email and send it to the recipient securely. This encryption can be set up to activate at the push
of a button, or automatically. You can set up filters that will automatically encrypt based upon certain key
2

https://www.google.com/intl/en/policies/privacy/

Title insurance companies (E&O carriers, too?) are actively discouraging the use of third party
email companies.—Ed.
3

4

www.zixcorp.com

5

www.datamotion.com
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words (like “social security number”) or you can press a button to send the email encrypted, regardless of
its contents. For you, as the sender, the process is simple and easy.
When one of these services sends an encrypted communication, the client receives an email
alerting them that they have received a secure message from you (the attorney) and that to retrieve it, they
need to log into a secure website portal. The email provides a link; following the link prompts the client to
create a password (known only to the client) and upon creation, grants him/her access to the secured email.
The client can then hit “reply” to send an email back to you through the same encrypted system. This
process helps overcome one problem of the email encryption process: that of a client sending you
information back unencrypted. Although you may have the best email encryption available, if your client
sends you sensitive information back unencrypted, your email encryption is rendered ineffective.
[This requirement of replying back through the encrypted server creates a potential drawback:
email users have been warned repeatedly not to click on links or open attachments contained in emails,
especially from sources that they do not recognize. A client, when confronted by one of these notification
emails, will understandably hesitate before following the link. The solution is either to a) send a separate,
non-secure email to the client informing him/her that a secure email is coming; or b) have a conversation
with the client at the beginning of your representation about how you handle emails and that secure emails
can be expected from your office. In my experience, once clients have heard from you that these emails
are to be expected, they become comfortable with using the system to receive and send secure emails.]
An important question for these services is the cost. Most are reasonably priced--from $99.00 per
year for a single license from Datamotion to approximately $1,875.00 per year for licenses for a firm of
about 25 through ZixCorp.
One last point about these secure systems is their ability to be saved or archived. If you are using
an email system now, you know that the emails typically stay in your Inbox until you decide to delete them
or move them to a separate folder. For secure systems, the emails have a limited shelf life. For example,
the ZixCorp system only keeps emails for one month. However, this and other programs have a feature
that allow you to export or save the email to a separate file. The exported email takes the form of either a
.PDF or .TXT file for easy archiving. Using this method, you can save it directly to your client’s file, or
print it for your records if necessary.
CONCLUSION
In today’s legal and professional world, data security is no longer a part of practice that you can
ignore. A simple, straightforward step towards better data security is improving your email practices
through encryption. Not only is it a good idea, it may keep you from landing in ethical hot water. Hopefully,
this primer has shed some light on email encryption and has motivated you to start encrypting your email
today.
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ATTACHMENT

VIRGINIA:

In the Supreme Court of Virginia held at the Supreme Court Building in the
City of Richmond on Thursday the 17th day of December, 2015.
On March 16, 2015 came the Virginia State Bar, by Kevin E. Martingayle, its President, and Karen
A. Gould, its Executive Director and Chief Operating Officer, and presented to the Court a petition,
approved by the Council of the Virginia State Bar, praying that Section II, of the Rules of Integration of the
Virginia State Bar, Part Six of the Rules of Court, be amended to read as follows:
Amend the Comments to Part Six, Section II, Rule 1.1 to read as follows:
Rule 1.1. Competence.
*

*

*
COMMENT

*

*

*

Maintaining Competence
[6] To maintain the requisite knowledge and skill, a lawyer should engage in continuing study and
education in the areas of practice in which the lawyer is engaged. Attention should be paid to the benefits
and risks associated with relevant technology. The Mandatory Continuing Legal Education requirements
of the Rules of the Supreme Court of Virginia set the minimum standard for continuing study and education
which a lawyer licensed and practicing in Virginia must satisfy. If a system of peer review has been
established, the lawyer should consider making use of it in appropriate circumstances.
*

*

*

Amend Part Six, Section II, Rule 1.6 to read as follows:
Rule 1.6. Confidentiality of Information.
*
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(d)

A lawyer shall make reasonable efforts to prevent the inadvertent or unauthorized

disclosure of, or unauthorized access to, information protected under this Rule.
COMMENT
*

*

*

Former Client

[18]

The duty of confidentiality continues after the client-lawyer relationship has terminated.

Acting Reasonably to Preserve Confidentiality

[19] Paragraph (d) requires a lawyer to act reasonably to safeguard information protected
under this Rule against unauthorized access by third parties and against inadvertent or unauthorized
disclosure by the lawyer or other persons who are participating in the representation of the client or who
are subject to the lawyer’s supervision. See Rules 1.1, 5.1 and 5.3. The unauthorized access to, or the
inadvertent or unauthorized disclosure of, confidential information does not constitute a violation of
this Rule if the lawyer has made reasonable efforts to prevent the access or disclosure. Factors to be
considered in determining the reasonableness of the lawyer’s efforts include, but are not limited to, the
sensitivity of the information, the likelihood of disclosure if additional safeguards are not employed, the
employment or engagement of persons competent with technology, the cost of employing additional
safeguards, the difficulty of implementing the safeguards, and the extent to which the safeguards
adversely affect the lawyer's ability to represent clients (e.g., by making a device or important piece of
software excessively difficult to use).
19[a] Whether a lawyer may be required to take additional steps to safeguard a client’s information
in order to comply with other laws, such as state and federal laws that govern data privacy or that impose
notification requirements upon the loss of, or unauthorized access to, electronic information, is beyond the
scope of this Rule.

[20] Paragraph (d) makes clear that a lawyer is not subject to discipline under this Rule if the
lawyer has made reasonable efforts to protect electronic data, even if there is a data breach, cyber-attack
or other incident resulting in the loss, destruction, misdelivery or theft of confidential client information.
Perfect online security and data protection is not attainable. Even large businesses and government
organizations with sophisticated data security systems have suffered data breaches. Nevertheless, security
and data breaches have become so prevalent that some security measures must be reasonably expected
of all businesses, including lawyers and law firms. Lawyers have an ethical obligation to implement
reasonable information security practices to protect the confidentiality of client data. What is
“reasonable” will be determined in part by the size of the firm. See Rules 5.1(a)-(b) and 5.3(a)-(b). The
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sheer amount of personal, medical and financial information of clients kept by lawyers and law firms
requires reasonable care in the communication and storage of such information. A lawyer or law firm
complies with paragraph (d) if they have acted reasonably to safeguard client information by employing
appropriate data protection measures for any devices used to communicate or store client confidential
information.
To comply with this Rule, a lawyer does not need to have all the required technology competencies.
The lawyer can and more likely must turn to the expertise of staff or an outside technology professional.
Because threats and technology both change, lawyers should periodically review both and enhance their
security as needed; steps that are reasonable measures when adopted may become outdated as well.

[21] Because of evolving technology, and associated evolving risks, law firms should keep abreast
on an ongoing basis of reasonable methods for protecting client confidential information, addressing such
practices as:
(a) Periodic staff security training and evaluation programs, including precautions and
procedures regarding data security;

(b) Policies to address departing employee's future access to confidential firm data and
return of electronically stored confidential data;

(c) Procedures addressing security measures for access of third parties to stored
information;

(d) Procedures for both the backup and storage of firm data and steps to securely erase or
wipe electronic data from computing devices before they are transferred, sold, or reused;

(e) The use of strong passwords or other authentication measures to log on to their
network, and the security of password and authentication measures; and
(f) The use of hardware and/or software measures to prevent, detect and respond to
malicious software and activity.
Virginia Code Comparison
Rule 1.6 retains the two-part definition of information subject to the lawyer’s ethical duty of
confidentiality. EC 4-4 added that the duty differed from the evidentiary privilege in that it existed “without
regard to the nature or source of information or the fact that others share the knowledge.” However, the
definition of “client information” as set forth in the ABA Model Rules, which includes all information
“relating to” the representation, was rejected as too broad.
Paragraph (a) permits a lawyer to disclose information where impliedly authorized to do so in order
to carry out the representation. Under DR 4-101(B) and (C), a lawyer was not permitted to reveal
“confidences” unless the client first consented after disclosure.
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Paragraph (b)(1) is substantially the same as DR 4-101(C)(2).
Paragraph (b)(2) is substantially similar to DR 4-101(C)(4) which authorized disclosure by a lawyer
of “[c]onfidences or secrets necessary to establish the reasonableness of his fee or to defend himself or his
employees or associates against an accusation of wrongful conduct.”
Paragraph (b)(3) is substantially the same as DR 4-101(C)(3).
Paragraph (b)(4) had no counterpart in the Virginia Code.
Paragraphs (c)(1) and (c)(2) are substantially the same as DR 4-101(D).
Paragraph (c)(3) had no counterpart in the Virginia Code.
Committee Commentary
The Committee added language to this Rule from DR 4-101 to make the disclosure provisions more
consistent with current Virginia policy. The Committee specifically concluded that the provisions of DR 4101(D) of the Virginia Code, which required broader disclosure than the ABA Model Rule even permitted,
should be added as paragraph (c). Additionally, to promote the integrity of the legal profession, the Committee
adopted new language as paragraph (c)(3) setting forth the circumstances under which a lawyer must report
the misconduct of another lawyer when such a report may require disclosure of privileged information.
Upon consideration whereof, it is ordered that the Rules for Integration of the Virginia State Bar,
Part Six of the Rules of Court, be and the same hereby are amended in accordance with the prayer of the
petition aforesaid, effective March 1, 2016.
A Copy, Teste:

Clerk
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CHICKEN LITTLE THE LANDLORD:
IS THE SKY FALLING OVER VIRGINIA’S LANDLORD AND TENANT LAW?
by Benjamin P. Titter*
Every July 1st, when most codified Acts of the General Assembly take effect, Virginia lawyers
begin to cautiously review articles, conduct research, and attend Continuing Legal Education seminars in
hopes of learning which part(s) of the legal sky will come crashing down. This year, changes to Virginia
landlord and tenant law had some practitioners believing Chicken Little’s seemingly foreboding claims.
This article aims to demonstrate why, as in the fable, such panic is largely unnecessary.
Acts of Assembly Chapter 730
Effective July 1, 2017, Virginia’s landlord-tenant law received much-needed updates set forth in
Chapter 730 of the Acts of the General Assembly1. The Code of Virginia maintains its two landlord-tenant
sections: 1) the Landlord and Tenant section codified in Chapter 13 of Title 55 (for simplicity, referred to
as the “common law”), and 2) the Virginia Residential Landlord and Tenant Act (“VRLTA”) in Chapter
13.2.
The new law modified the applicability of each and amended both sections to increase similarities
between them. From a practical,standpoint, the result is relatively few changes to this area of law.
Which Law Governs?
Easily the biggest change to landlord-tenant law is the expansion of the VRLTA’s applicability. As
of July 1, 2017, all residential tenancies fall under the VRLTA unless exempted. Thankfully, there are only
three such exemptions to remember under this new framework.
First, any nonresidential tenancy remains the purview of other code provisions and case law. This
may be obvious, but a quick review of Va. Code Ann. § 55-225.01(C) should be the first step in any analysis;
practitioners may be surprised at some of the occupancies considered nonresidential.
The second exception covers occupancy pursuant to a contract for the purchase and sale of the
property when the occupant is the purchaser or the purchaser’s successor in interest. Attorneys familiar
with real estate transactions will recognize this as a “Buyer’s Early Possession Agreement.”2 The
contractual agreement and other relevant law, rather than the VRLTA, governs the buyer’s occupancy in
this situation.
Lastly, landlords can opt out of the VRLTA provided they (1) own no more than two single-family
units subject to rental agreements and (2) the lease explicitly provides that Chapter 13 of Title 55 governs
rather than the VRLTA. This changes the previous rule both in the number of dwelling units allowed for
this exemption (originally four, now two), and in the requirement for an explicit statement of exemption.
Does it Really Matter?
If that were the only change, this article would have a different tone and the proverbial sky would
likely be falling. Importantly, in addition to broadening the applicability of the VRLTA, the General
Benjamin Titter is an Attorney in the Virginia Beach office of Shaheen Law Firm, PC. His practice
is heavily real estate-focused with some corporate and nonprofit work thrown in just to keep things
interesting. In addition to writing on these topics, Ben also frequently speaks on various areas of real estate
law.
*

Landlord and Tenant Law: Residential Tenancies, Landlord and Tenant Obligations and
Remedies, Ch. 730, 2017 Va. Acts 2033.
1

2

Or the installment sales contract.—Ed.
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Assembly also amended the landlord-tenant provisions in Chapter 13 of Title 55. Several sections were
changed and even more added, resulting in significant similarities between this chapter and the VRLTA.
However, there are still some differences.
One key distinction is the requirement of a move-in inspection at the beginning of the tenancy. The
VRLTA, in Va. Code Ann. § 55-248.11:1 requires such an inspection and details the procedure for the
same, which must be followed. The common law also provides the same procedure but allows the lease to
provide different terms 3 or the parties to waive any inspection.
This move-in inspection, or lack thereof, affects the landlord’s obligation to disclose visible
evidence of mold in the property. Under the common law, if either the landlord or the tenant conducts such
an inspection the landlord may disclose whether there is any visible evidence of mold. In contrast, the
VRLTA requires the inspection, a separate mold disclosure, and also requires the landlord remediate any
known mold in the property, pursuant to Va. Code Ann. § 55-248.11:2.
Another important difference controls how much the landlord can require as a security deposit. The
VRLTA limits this deposit to no more than the equivalent of two months’ rent. The common law also has
this limitation, but permits the written lease agreement to modify the required amount.
There are other differences between the two sections, such as requirements for the landlord to
provide carbon monoxide detectors and limits on which banks can hold deposits and prepaid rents.
Although omitted from this article, practitioners should review and compare the two chapters prior to
advising any clients on this area of landlord-tenant law.
Does This Affect Landlord-Tenant Practice?
How, then, should attorneys adjust their landlord-tenant practice to conform to these changes?
When drafting a lease, it is essential to adhere with the client’s wishes on whether the VRLTA or
the common law, if available, governs. Those clients able to fall under the common law also should consider
how to handle inspections, mold disclosures, and security deposits as discussed above. Clients who opt for
or fall under the VRLTA should receive clear advice on their obligations, rights, and responsibilities.
Any lease for property managed by a property manager should clearly disclose both the property
manager and owner, along with their respective roles. Failure to include this information may result in
liability on the property manager for unfulfilled landlord obligations.
Whether attorneys (like Chicken Little) are warning opposing counsel that the sky is falling or that
there exists an issue with the property, the best practice is to communicate everything in writing.
Thankfully, both the common law and the VRLTA allow for electronic notice; however, the sender
generally has the obligation to retain sufficient proof of delivery. Prudent practitioners will advise clients
to use certified mail for letters and/or request read receipts on all emails and text messages.
Conclusion
Whenever the law changes, it is tempting to assume the end is near. Although more leases now fall
under the VRLTA, changes to the common law now leave very few differences between these two sections.
These changes to Virginia’s landlord and tenant law do not justify any claims, even from Chicken Little, of
any bits of the landlord-tenant sky falling.

3
Indeed, a common theme in differentiating the common law from the VRLTA is the ability of a
common law lease to vary terms or obligations found in the Code
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TRENDS IN ADA COMPLIANCE LITIGATION
by Sarah Louppe Petcher* and Greg Hoff**
In 1990, Congress passed the Americans with Disabilities Act (ADA) with the aim of providing
equal access and protection to millions of Americans with various physical or mental challenges. The stated
purpose of the ADA was to provide “a clear and comprehensive national mandate for the elimination of
discrimination against individuals with disabilities.” 42 U.S.C. § 12101(b)(1). Title III of the ADA requires
that public accommodations and commercial facilities provide adequate accessibility to disabled persons
according to the myriad regulations and standards laid out therein. Those regulations and standards dictate
how new facilities should be constructed and how existing ones must be altered to achieve the required
conformity. Businesses with physical [i.e. brick and mortar] spaces (including law firms) must be aware of
the requirements and comply with Title III in order to avoid liability in potential lawsuits.
Since its inception, the focus of business has been on compliance with the physical requirements
of Title III. However, as business shifts to the online realm, websites have become the next frontier of Title
III compliance. There is no explicit provision in Title III (or anywhere else in the ADA) addressing online
spaces, but recently the Department of Justice (“DOJ”) proposed regulations that would create Title III
accessibility rules applicable to company websites. Thus, it has, and will continue to, become increasingly
important for companies to provide adequate accessibility to both the physical and online spaces in which
they operate.
Title III of the ADA guarantees people with disabilities the “full and equal enjoyment of the goods,
services, facilities, privileges, advantages or accommodations of any place of public accommodation.”1
These regulations involve “surmounting whatever physical barriers may exist, but also [ensuring] that the
eligibility criteria for participating in the site’s activities do not screen out people with disabilities and the
public spaces may not bar individuals with disabilities from enjoying the benefits and privileges available
at the site.”2 Businesses seeking to avoid Title III litigation must ensure that this opportunity for “equal
enjoyment” exists through adherence to the provisions of Title III and any regulations interpreting or
implementing them.
Construction standards for accessibility can be found in the ADA Standards for Accessible Design
(which can be accessed through the ADA government website) and were updated as recently as 2010. These
standards provide guidelines for companies to ensure that their physical spaces comply with ADA
accessibility requirements. Specific regulations governing accessibility to public accommodations can be
found in Title 28, Part 36 of the Code of Federal Regulations. Typical physical accommodations under Title
III can include, but are not limited to:

Sarah Louppe Petcher is General Counsel for the Northern Virginia Association of Realtors®,
where she and her team operate a Legal Hotline for their 12,000 members. She is also an Area
Representative on the Board of Governors of the Real Property Section of the Virginia State Bar. Ms.
Petcher is a graduate of the George Mason University School of Law and received a Bachelor of Science
in Speech from Northwestern University.
*

Ms. Petcher is the recipient of the 2007 Virginia State Bar Young Lawyer of the Year Award and
of the 2006 and 2007 Outstanding Service Awards from the Young Lawyers Conference of the Virginia
State Bar. She is also the recipient of the 2007 Mutual of America Community Service Award.
Gregory Hoff is a law clerk for the Northern Virginia Association of Realtors®. He is currently
a second-year law student at the Antonin Scalia Law School at George Mason University. Mr. Hoff
graduated from Wake Forest University with a B.A. in History in 2016
**

1

42 U.S.C. § 12182(a).

2

ADA Compliance Guide ¶500.
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Installing ramps and ensuring curbs are ramped;



Widening doors and walkways to allow for wheelchair access;



Installing accessible door hardware;



Creating designated accessible parking spaces; and



Removal of obstructing furniture or other objects that block access to areas such as restroom
facilities.3

While Title III regulations have undoubtedly provided much-needed accessibility options to
millions of disabled Americans, the ADA, and particularly Title III, has created a tidal wave of litigation.
Companies with physical spaces have frequently been the subject of ADA lawsuits resulting from building
specifications that fail to comply with ADA standards, even if the compliance issue is minor. Because legal
fees are readily recoverable from defendants, Title III has created a cottage industry for attorneys who visit
properties looking for easily missed accessibility violations. These violations are often “easily-overlooked
technical details, such as the excessive height of door handles, improper signage, or faded handicapped
parking spaces.”4
Further complicating the matter is the lack of a “notice-and-cure” provision. Title III “requires no
advance review of claims by the EEOC, so plaintiffs can proceed directly to court,”5 with “no prior warning
to…the business.” 6 This means that the property owner is not given a reasonable amount of time to remedy
the infraction before a suit can be brought. When a property owner receives a demand letter, they can either
“pay a sizable settlement and correct the violation, or go to trial.”7 The costs of defending this type of
lawsuit often “can add up to a hefty bill.”8 Furthermore, “courts have held that any member of the public
can bring Title III claims, including ‘testers’ who are not even patrons of the allegedly noncompliant
business.”9
Vulnerability to Title III litigation has thus become widespread across the business sector. This
situation worsened after the passing of the ADA Amendments Act of 2008, which broadened the scope of
limitations that are covered by the Act. This scope was further increased in 2010 when the Department of
Justice approved several changes to Title III that expanded the necessary accommodations that disabled
people must receive in public spaces. As of 2016, more than 26,000 ADA claims were being filed each
year.10
There have been unsuccessful legislative attempts to address the marked increase in claims. Since
2015, Rep. Ted Poe of Texas has introduced an ADA reform bill each year that has failed to reach the
House floor. The bill would require a notice-and-cure provision and the establishment of set criteria in order
for Title III litigation to proceed.11 Although variations of the Poe bill have been introduced in the last four
3

28 C.F.R. § 36.304 (2012).

4

Curbing “Drive-By” ADA Lawsuits, 81 J. PROP. MGMT. 28 (2016).

Mark Pulliam, The ADA Litigation Monster, CITY JOURNAL, https://www.cityjournal.org/html/ada-litigation-monster-15128.html (last updated 2017).
5

6

Id.

7

Id.

8

Id.

9

Id.

10

Pulliam, The ADA Litigation Monster (2017).

11

81 J. PROP. MGMT. at 29.
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years, none has reached a floor vote, and it is unlikely any such legislative reform will be implemented in
the near future. It is therefore essential for companies to continue to adhere closely to the regulations
outlined in Title III to protect themselves from becoming mired in costly ADA litigation.
With the advent of new technology, the scope of Title III has broadened and will continue to
broaden beyond physical space to include online or electronic space. As it currently exists, Title III and the
ADA in general make no explicit reference to the internet or other online public spaces created by
technology. This does not mean however, that areas such as websites are impervious to Title III litigation.
The DOJ “has consistently stated its view that the ADA’s accessibility requirements apply to websites
belonging to private companies.” 12 In 2010, the DOJ issued a Notice of Proposed Rulemaking to revise
Title III to establish compliance parameters for public accommodations via the internet. While the DOJ has
not yet issued new rules or revised Title III, it has published Web Content Accessibility Guidelines (WCAG
2.0). These (non-binding) guidelines provide a framework for making websites adequately accessible,
similar to what may be required if the ADA is extended to online spaces. Online content publishers can
utilize WCAG 2.0 (found on the ADA government website) to ensure that their websites and other online
content conform to the overall ADA mission of providing sufficient accessibility to all.
WCAG 2.0 is based on four main principles, that websites should be perceivable, operable,
understandable, and robust.13 It suggests that Web content and user interface components must be
presentable to users in ways they can perceive, and must be operable with full functionality.14 Information
and operation of the user interface must provide clear language, and be robust enough that it can be
interpreted reliably by a wide variety of user agents, including assistive technologies. 15
Because WCAG 2.0 is merely guidance at this point, and because no formal legislation addresses
access in and to online spaces, the waters remain muddy with respect to potential lawsuits aimed at website
accessibility compliance. The initial threshold question is whether a website even qualifies as a place of
public accommodation and would therefore fall within the scope of Title III of the ADA. Currently, the 3rd,
6th, 9th and 11th circuits Courts of Appeal have held that the ADA only applies to websites when the website
has a sufficient nexus to the physical space.16 This limits website ADA litigation. Conversely, the 1st, 2nd
and 7th circuits have held that the ADA applies to both physical and online spaces. Even when litigation has
passed this threshold issue, courts have been hesitant to apply WCAG 2.0 as a binding requirement without
explicit law requiring its implementation. In a recent California Central District case, the Court reinforced
the position of the 9th Circuit that Title III only applies narrowly when there is a nexus between the website
and the brick and mortar location of a business.17 However, the Court went further and held that requiring
a defendant to implement WCAG 2.0 flies in the face of due process, given that the DOJ has “yet to issue
a final rule regarding web access”18 and has not offered any “meaningful guidance” on how to enforce
WCAG 2.0.19 In general, there has yet to be “a single case in which a court has suggested, much less held,
that persons and entities subject to Title III that have chosen to offer online access to their goods or services

12

Robles v. Dominos Pizza LLC, Case No. 42 CV 16-06599 SJO (C.D. Cal. Mar. 20, 2017).

13

Ben Caldwell et. al., Web Content Accessibility Guidelines, (WCAG) 2.0 (2008).

14

Id.

15

Id.

16
Rendon v. ValleyCrest, Ltd., 294 F. 3d 1279, 1284 (11th Cir. 2002) (holding plaintiff stated a
claim under Title III because they demonstrated a “nexus between the challenged service and a place of
public accommodation”).
17

Robles v. Dominos Pizza LLC, Case No. 42 CV 16-06599 SJO (C.D. Cal. Mar. 20, 2017).

18

Id.

19

Id. at *5.
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must do so in a manner that satisfies a particular WCAG 2.0 conformance level.” 20 In other words, while
WCAG 2.0 and the DOJ statements currently offer important guidelines for ensuring sufficient accessibility
to online spaces, these guidelines have not yet provided a valid basis for suing a business for a Title III
violation related to a website.
Given this uncertain landscape, what can business owners do to protect themselves from a Title III
(electronic) lawsuit? While the DOJ has yet to release regulations governing website accessibility, consent
decrees reached between the agency and some companies do provide guidance. Consistent in these consent
decrees are two requirements: (1) that the company’s website contain an accessibility statement which
provides an alternative method of communicating with the company either via email or via phone (an
example of which can be found at https://www.nar.realtor/accessibility); and (2) that each company provide
training to at least one staff person to be able to respond to accessibility concerns raised by users of the
website.
If a business has the means to do so, the best recommendation may be to hire a digital accessibility
expert to perform a website audit and consider appropriate improvements. Affordable alternatives may
include web-based accessibility evaluation tools. These programs scan websites and provide an accessibility
evaluation. However, these tools are somewhat rudimentary and may not provide accurate assessments.
Absent a full compliance review, initial steps toward WCAG 2.0 compliance can, include, but are
not limited to:
(1) Adding text equivalents to every image on the site. This includes text stating the names and
positions corresponding to any pictures of attorneys or staff;
(2) Making sure that any documents, including fillable forms or articles, are uploaded in a text,
rather than PDF format, or provide a text alternative to the PDF. (A PDF cannot be deciphered
by some assistive technologies);
(3) Allowing users to control the font size and colors on the site through browser settings or
operating systems;
(4) Providing keyboard accessibility;
(5) If videos are posted to the website, providing captions (or a transcript) and audio description
of the video;
(6) Avoiding or minimizing blinking and flashing features; and
(7) If the website contains pages which time out, ensuring that this feature can be turned off.
Taking these steps towards website accessibility not only benefits the community at large, but also
demonstrates to “drive-by” plaintiffs a commitment to comply with the WCAG 2.0 guidelines.
The varied and complex ADA Title III regulations make it incredibly difficult for a company or
business to achieve full compliance. The combination of complex regulations and a fast-track litigation
process has seen Title III claims skyrocket since its inception 27 years ago. Businesses must take care to
adhere as closely as possible to the Title III regulations or risk expensive litigation. While ADA compliance
litigation has yet to find traction in the online sphere, this is likely an area soon to come under the regulatory
scope of the ADA. Law firms should make websites accessible in accordance with DOJ guidelines such as
WCAG 2.0 in anticipation of this likely regulatory expansion.

20

Id. at *8.
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ETHICS AND PROFESSIONALISM
by Colin Uckert*
This article is a revision of a piece that was published in THE FEE SIMPLE in 1999 and again in
2009, and is an excerpt of the 2017 revision to Chapter 14 of the practitioner’s desk reference titled REAL
ESTATE PRACTICE IN THE DISTRICT OF COLUMBIA, MARYLAND AND VIRGINIA (Darrell Clark, Editor). The
passage of time has not diminished the importance of ethics and professionalism, nor has it resolved the
most important issues practitioners face. The ethics rules have been revised many times during this
timeframe, but much of the commentary from years ago, particularly as it relates to professionalism,
continues to resonate in the current environment.
Always do right; this will gratify some people and astonish the rest.
-Mark Twain
Ethics rules represent the mandatory minimum standard of conduct below which no attorney may
fall without being subject to disciplinary action.1 By contrast, concepts of professionalism represent
aspirational standards of conduct above and beyond those minimum ethics standards. Part of the preamble
to the Virginia Rules of Professional Conduct is instructive:
The Rules do not ... exhaust the moral and ethical considerations that should inform a
lawyer, for no worthwhile human activity can be completely defined by legal rules. The
Rules simply provide a framework for the ethical practice of law.
PROFESSIONALISM
How do we define “professional”? In a broad sense, a professional is one who puts the interests of
others above his or her self-interest. It’s more than simply doing what’s right or treating others with dignity.
Jerome Shestack, past-president of the American Bar Association, defined a “professional” lawyer as an
“expert in the law, pursuing a learned act, in service to clients and in the spirit of public service; and
engaging in these pursuits as part of a common calling to promote justice and the public good.”2
Many articles have been written bemoaning the decline of professionalism among lawyers and
calling on attorneys to acknowledge and fulfill the responsibilities associated with their professional status.
Colin Uckert has practiced transactional real estate law for more than thirty years, including
twelve years as a partner at Powell Goldstein and its successor Bryan Cave, several years as general counsel
for a Northern Virginia commercial real estate developer, and more than five years as in-house counsel with
a government-sponsored residential mortgage secondary-market participant.
*

Practitioners are often counseled about the seven cardinal rules for ethical behavior, repeated here
as recalled by the author from a class years ago led by William B. Spong, Jr. of the College of William
& Mary’s Marshall-Wythe School of Law:
1

1.
2.
3.
4.
5.
6.
7.

Keep the client informed.
Don’t procrastinate.
Have a clear, written agreement with the client regarding fees and costs.
Accept matters only in those areas of law in which you are competent. (Enlist the
assistance of co-counsel, or refer a matter out if you are not competent to do the work.)
Avoid conflicts of interest; do not compromise your independent professional judgment.
Maintain appropriate controls over client funds.
Be honest with your client, opposing counsel and the court.

Jerome 1. Shestack, “A National Message on Professionalism,” Maryland State Bar Association
Bar Bulletin, January 15, 1998.
2
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It is not clear, though, that the situation is getting worse; there is a long history of criticism of the legal
profession. Deborah L. Rhode published a thorough work titled “The Professionalism Problem” in Volume
39, Issue 2 of the William & Mary Law Review (1998). In that article, Ms. Rhode argues that discontent
and criticism of the role of lawyers is nothing new, documenting a history of similar sentiments as far back
as Plato. The Law Review article laments that our response is essentially symbolic crusades and political
paralysis rather than a thoughtful reform strategy. Ms. Rhode suggests four guiding principles to achieve
real change in the profession: (1) recognizing variations among the practices of contemporary lawyers; (2)
calling for individual lawyers to accept personal moral responsibility for the consequences of their work;
(3) providing equal access for legal services; and (4) enacting a governance structure that adds public
accountability to professional regulation.
The purpose of professionalism is to combine competency and diligence, conformance to ethics,
civility to others in the system, provision of service to the needy and improvement of the system. Former
Virginia State Bar President Edward Lowry focused on attorneys’ obligations as counselors, “to provide
greater context and meaning for their clients.” Clients often don’t see the forest for the trees. “When their
clients come to them angry, hurt, bewildered or confused, lawyers offer choices and provide perspective.
It is as simple as asking clients how they want to feel about themselves when the case is settled, when the
dust clears and they look back in hindsight . . . . When attorneys go through this process with their clients .
. . they elevate legal representation to an act of human service encompassing the broader needs of the
client.”3
The American Lawyer generally regards it as his obligation to solve his clients’ problems,
not merely to answer his questions. He is conscious of a duty to his profession and of an
obligation to the law and the society which has licensed him. (Simon H. Rifkind, February
15, 1985 remarks to the American Bar Association).4
Virginia’s former Code of Professional Responsibility, Ethical Consideration EC 1-5 provided:
A lawyer should maintain high standards of professional conduct and should encourage
fellow lawyers to do likewise. He should be temperate and dignified, and he should refrain
from all illegal and ethically reprehensible conduct which reflects adversely on his fitness
to practice law. Because of his position in society, even minor violations of law by a lawyer
Edward B. Lowry, “The Virtue of the Practice of Law,” Virginia Lawyer, April 1998. For a
powerful perspective on the attorney’s role as counselor, see Brian M. Hirsch’s Virginia State Bar
“Reflections” essay titled “Just Be Quiet”, published in Virginia Lawyer, October 2010. Mr. Hirsch is a
divorce lawyer who grew weary of telling emotionally devastated clients that “everything’s going to be
alright” and instead allowed his clients the dignity of silence.
3

4

Mr. Rifkind, in his remarks also quoted an opinion of the highest court in New York:

A profession is not a business. It is distinguished by the requirements of extensive formal
training and learning, admission to practice by a qualifying licensure, a code of ethics
imposing standards qualitatively and extensively beyond those that prevail or are tolerated
in the marketplace, a system for discipline of its members for violation of the code of ethics,
a duty to subordinate financial reward to social responsibility, and notably, an obligation
on its members, even in non-professional matters, to conduct themselves as members of a
learned, disciplined, and honorable occupation. These qualities distinguish professionals
from others whose limitations on conduct are largely prescribed only by general legal
standards and sanctions, whether civil or criminal. Interwoven with the professional
standards, of course, is pursuit of the ideal and that the profession not be debased by lesser
commercial standards.
(Matter of Freeman, 34 N.Y. 2d 1, 311 N.E. 2d 480 (1974)).
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may tend to lessen public confidence in the legal profession. Obedience to law exemplifies
respect for law. To lawyers especially, respect for the law should be more than a platitude.
CIVILITY
The lawyer’s contribution to the civilizing of humanity is evidenced in the capacity of
lawyers to argue furiously in the courtroom, and then sit down as friends over a drink or
dinner. This habit is often interpreted by the layman as a mark of their ultimate
corruption... In my opinion it is their greatest moral achievement: It is a characteristic of
humane tolerance that is most desperately needed at the present time.
John R. Silber, quoted in the Wall Street
Journal, March 16, 1972
The concept of promoting civility among participants in the legal system is based upon achieving
a number of different goals. Justice Anthony Kennedy stated that “civility is the mark of an accomplished
and superb professional, but it is even more than this. It is an end in itself.”5 Most of us would prefer a more
genteel approach to the inevitable differences in negotiating positions, tempered by the duty to zealously
represent the client, but Kennedy’s point is that civility also has deep roots in the democratic ideal of respect
for individual rights.
Stated another way, we are civil to each other because we respect each other’s human aspirations
and equal standing in a democratic society. Taken to an extreme, lawyers who trample on civility undercut
the law’s role in society. All members of the bar are engaged in a common enterprise, obligated to promote
the better functioning of the legal system. Lawyers face the task of turning aspirational concepts into
practice, whether that means avoiding the urge to adopt a “pit-bull” approach (if that is what clients believe
they want or need), or tackling more subtle civility issues. One way to look at civility is reflected in a quote
attributed to the late travel writer Caskie Stinnett, stating “A diplomat is a person who can tell you to go to
hell in such a way that you actually look forward to the trip.”
Similarly, former Code of Professional Responsibility, Ethical Consideration EC-7-34 provided:
In adversary proceedings, clients are litigants and though ill feeling may exist between
clients, such ill feeling should not influence a lawyer in his conduct, attitude, and demeanor
towards opposing lawyers. A lawyer should not make unfair or derogatory personal
reference to opposing counsel. Haranguing and offensive tactics by lawyers interfere with
the orderly administration of justice and have no proper place in our legal system.
PUBLIC RELATIONS AND OTHER POTENTIAL REMEDIES
Why is there always a secret singing
When a lawyer cashes in?
Why does a hearse horse snicker
Hauling a lawyer away?
Carl Sandburg, “The Lawyers Know Too Much,” 1920, in
“Complete Poems of Carl Sandburg” 189 (1969)
The public’s general disdain for lawyers is well known. But it seems that lawyers are alternately
reviled and revered. Lawyer jokes are commonplace. Surveys exploring the level of respect (or disrespect)
for lawyers place them in the same category as used car salesmen. One typical rationale for this is that
people often mock what they don’t understand. (The situation may be analogous to the public’s view
5
The origin of this quote is unknown, but it has been repeated in numerous publications over the
years. –Ed.
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towards politicians; Congress is routinely lambasted, and yet incumbents are re-elected in overwhelming
numbers.) The real issue may be a failure on the part of the profession to educate the public on the
importance of the role of attorneys in American society. People don’t seem to realize the role lawyers play
in fighting to promote justice and to preserve individual liberties. Instead, people assume that we have far
too many lawyers and that lawyers are a nuisance or even a menace, simply because we have more lawyers
per capita than other industrialized nations.
Consider the following perspective:
The American lawyer is an independent professional. What I have seen around the
globe persuades me that an independent bar is indispensable to liberty. Indeed, I have
noticed that the greater the degree of the lawyer’ independence, the more expansive are
the perception and expression of liberty.
The American lawyer is inventive. We all know that the law as practiced in the
United States does not consist of a canon of immutable commandments. What many laymen
do not know, when they attribute some great advance in the law to one court or another, is
that in almost every instance it was a lawyer, bent on his assignment to advance the cause
of his client’s interest, who has articulated the new principle, searched for and
accumulated the historical learning in support of it and mustered the logical advocacy in
order to evoke a judicial imprimatur upon the change.
Periodically great new policies are established by the lawmakers requiring citizen
participation. When that happens, the lawyer becomes the indispensable tutor and enforcer
without whose help the goals of the new regulations could not possibly be achieved. It takes
a very learned and sophisticated profession to assist the United States in achieving the
ends designed by the antitrust laws, the securities laws, the internal revenue laws, and
other measures of social amelioration...
Without this contribution American business could not function. That other
societies of a more homogeneous demographic make-up, less mobile, more tradition-bound
by folkways and habits, manage with fewer lawyers tells us nothing about the American
scene.
True, we build no bridges. We raise no towers. We construct no engines. We paint
no pictures - unless as amateurs for our own principal amusement. There is little of all that
we do which the eye of man can see.
But we smooth out difficulties; we relieve stress; we correct mistakes; we take up
other men’s burdens and by our efforts we make possible the peaceful life of men in a
peaceful state.
John W Davis, (address), New York, Mar. 16, 1946,
in 1 Record of the Association of the Bar of the City
of New York 101, 102 (1946)
One way for lawyers to return to or to attain positions of respect in society might be to educate and
inform the public about what it is attorneys do and why it is that attorneys are willing to take controversial
stances or champion unpopular causes. “Anyone who believes a better day dawns when lawyers are
eliminated bears the burden of explaining who will take their place. Who will protect the poor, the injured,
the victims of negligence, the victims of racial discrimination and the victims of racial violence?”6

6
John J Curtin Jr., (remarks to the American Bar Association), Atlanta, Aug. 13, 1991, quoted in
Time, Aug. 26, 1991, at 54.
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What other remedies are available to address the poor public perception of attorneys, beyond
increasing civility and educating the public as to the importance of lawyers?
Lawyers are at the forefront of giving back to the community. We have a tremendously wide range
of opportunities to volunteer for the benefit of others. Giving back is more than a contribution; it is a
connection that can lead to greater understanding. The guiding words of the late (Virginia) Senator William
B. Spong, Jr., in his May 12, 1985 commencement address to the graduates of the College of William &
Mary’s Marshall-Wythe School of Law, are as meaningful now as they were then:
You should try to avoid awakening in your middle years, after the coveted partnership is
obtained, to discover that a life of billable hours, club memberships and foreign
automobiles is not enough; that success and happiness are not always the same; and that
your capacity to be helpful to others and relate to others may have been impaired by singleminded efforts in your practice, often in a specialized area of competence not related to
human needs and human understanding.
CONCLUSION
None of these remedies alone will operate to promptly restore public confidence in the profession
and restore us to positions of esteem, but each of us can try to make a difference.
We benefit ourselves, our colleagues, the legal system and the community by refocusing our
attention to the principles of professionalism and rededicating our efforts to incorporate them into our
approach to the practice of law.
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When’s it OK to Re-record a Deed?*
To err is human. Even careful people sometimes make mistakes. When deeds contain errors, correction
and re-recordation may be an acceptable remedy. But what kinds of corrections are acceptable? Who may
make the corrections? And, how should the corrections be made? This article answers these questions.
What kinds of errors
may be corrected?
When dealing with an
erroneous deed, the first
question to ask is whether
the
deed
effectively
transferred title of the
intended property to the
intended grantee. If the
deed transferred to the
right property to the right
grantee (and, in the case of co-owners, stated the
right tenancy), the deed may be re-recorded to
correct an obvious typographical error or other
minor mistake. In other situations, a new deed
may be required. The different treatment of minor
mistakes and material errors flows from the very
nature of a deed.

identify the land conveyed; and
be delivered.
If a writing fails to satisfy these requirements,
the document is not a valid deed. Such a
document does not transfer title to real estate. To
convey the title, the grantor must execute a new
deed or re-execute the defective writing after
correcting it. The signature requirement is strict.
An unsigned memorandum attached to a deed
after the signatures but prior to the
acknowledgment is ineffective to alter the deed.5
After a valid deed has been delivered, it
cannot be cancelled, even if both parties consent.6
Even if the deed is lost or purposely destroyed by
the grantor, delivery passes title.7 The grantor’s
title would not be restored even if the grantee redelivered the deed to the grantor.8
A grantee’s unilateral alteration of a deed
after delivery cannot alter the estate conveyed.9
For example, when a married grantee altered a
deed in an effort to create a tenancy by the
entirety, the alteration was ineffective to change
the separate tenancies specified when the deed
was delivered.10
After the grantor has delivered a valid deed
to a grantee, the grantor has no further interest in
the property. Therefore, any subsequent change
to the title must be made by the grantee. For
example, suppose a seller owns two parcels of
land, Blackacre and Whiteacre. He contracts to
sell Blackacre, but his deed inadvertently
conveys both Blackacre and Whiteacre. In that
situation, the seller could not retrieve the title to
Whiteacre by recording a “corrective” deed.
There would be only two ways for the seller to get
Whiteacre back: (1) obtain a deed from the buyer



1. Errors requiring a new deed.
In Virginia, “No estate in of inheritance or
freehold or for a term of more than five years in
lands shall be conveyed unless by deed or will.”1
A deed is a writing, which has been signed and
delivered, by which one individual, the grantor,
conveys title to real property to another
individual, the grantee. A writing need not be in
any particular form to constitute a deed.2
Nonetheless, to convey title, the writing must
manifest intent to transfer property.3 The writing
must be delivered to the grantee or his agent.4
All this seems simple. To transfer title, a deed
must:
 be in writing;
 express the grantor’s intent to transfer
property;
 be signed by the grantor;
 identify the grantee;
Reprinted with permission. This material was
originally published in Volume 20.1 of the VLTA
Examiner, pp. 14-15 (Spring 2014). Available at
https://vlta.memberclicks.net/assets/docs/Examiner/e
xaminer-20.1-screen.pdf
1
Va. Code § 55-2.
2
Lim v. Soo Myung Choi, 256 Va. 167, 171 (1998).
3
Id.

Capozzella v. Capozzella, 213 Va. 820, 823 (1973).
Allen v. Parkey, 154 Va. 739, 746-7 (1929)
6
Brooks v. Clintsman, 124 Va. 736, 739 (1919).
7
Capozzella, 213 Va. at 823.
8
23 Am. Jr. 2d, Deeds § 291.
9
In re Scialdone, 197 B.R. 225, 227 (E.D. Va. 1995).
10
Id.

*
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reconveying Whiteacre: or (2) sue the buyer to
cancel the deed as to Whiteacre.

You will need to re-record the deed with the
correct spelling of the borrower’s names. ...

2. Errors correctable without a new deed.
As a general rule, if an error in a deed does
not affect the passage of title or the tenancy
created, the error may be corrected. Correctable
errors include:
 the grantor’s name is misspelled
 the grantee’s name is misspelled
 the legal description of the property contains
a minor typographical error
 the deed’s derivation clause makes an
incorrect deed reference
 the tax parcel identification number on the
deed is incorrect (if the body of the deed
contains other information that sufficiently
identifies the land conveyed)11
A deed’s legal description need not in and of
itself identify the land conveyed, but must be
sufficient “to afford the means, with the aid of
extrinsic evidence, of ascertaining with accuracy
what is conveyed and where it is.”12 Therefore, it
is usually permissible to correct a minor error in
a deed’s description of the property. However,
some description errors are beyond correction, as
when a deed lacks any legal description or
describes the wrong land. In such cases, a new
deed is required.

Question 23, in contrast, concerns an error
that probably is not correctable.
23. How do I add, change or remove a name
from a deed?
You may need to prepare a new deed and
record it in the appropriate counties...13
4. Material Alterations
A correction to a deed must be distinguished
from a material alteration. Material alterations do
not destroy a deed or impair its legal effect.14
However, they may cloud the title by casting
doubt on what the parties intended when the deed
was delivered.
Examples of material alterations include
adding property not originally included in the
deed, removing property from the grant, or
supplying a legal description where the deed
contained none.15 Changing the name of the
grantee is a material alteration, as the Virginia
Supreme Court held in Brooks v. Clintsman.16 In
Brooks, a widow’s son (a very bad boy indeed)
altered a deed by changing the name of the
grantee from his mother to himself prior to
recording the deed. The Virginia Supreme Court
held that the alteration did not affect the validity
of the deed, which had conveyed good title to the
mother when delivered.

3. Examples
The Fairfax County Clerk’s FAQ page
illustrates correctable and non-correctable errors
in deeds. Questions 12 and 21 concern
correctable errors.

5. Recordation
Recordation of a deed is not necessary for the
deed to transfer title as between the parties.17
However, the Virginia Code declares an
unrecorded deed “void” as to purchasers not
parties to the deed and lien creditors.18 Therefore,
a grantee must record his deed to prevent the
grantor from subsequently transferring the
property to a good faith purchaser and to prevent
the grantor’s subsequent creditors from putting
judgment liens on the property. To qualify a deed
for recordation, the grantor must acknowledge
the deed before a notary public. Therefore, if a

12. What should I do when my deed has
been recorded but a page is missing?
You will need to re-record your deed (or a
certified copy of your deed) with the missing
page attached.
21. What do I do when the names of the
borrowers on a recorded deed of trust are
incorrect?
Walker v. Independence Fed. Sav. & Loan, 555 A.2d
1019 (D.C. 1989)
12
Firebaugh v. Whitehead, 263 Va. 398, 403 (2002).
13
www.fairfaxcounty.gov/courts/circuit/pdf/fairfaxcircuit-court-land-records-faqs.pdf (visited Nov. 26,
2013). The answer to FAQ 12 assumes that the
missing page was attached to the deed when it was
delivered. If the missing page contained an essential
element of the deed and was never attached, a new

deed would be required. The answer to FAQ 21
assumes that the borrowers’ names were misspelled.
14
Evans v. Bottomlee, 148 S.E.2d 712, 719 (W. Va.
1966).
15
Walker, 555 A.2d at 1022, n.8.
16
124 Va. 736 (1919).
17
Capozzella, 213 Va. at 823.
18
Virginia Code § 55-96.
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Why make corrections?
If a minor correction does not alter a deed’s
legal effect, why should people make
corrections? The answer is to protect the land
records. Correcting a deed makes it easier for title
examiners to understand what the parties
intended. This not only helps title examiners do
their jobs, but also helps potential buyers and
mortgage lenders understand the quality of the
title. Correcting a deed may protect a current
property owner by removing a potential cloud on
his or her title. A proper correction of a deed error
is a public service.

deed is re-executed by the grantor, the reexecuted deed will not qualify for recordation
unless the grantor acknowledges his re-executed
signature before a notary.
Who may correct a deed?
If a deed has not been acknowledged and
delivered, the parties themselves should correct
any errors and initial any interlined changes prior
to acknowledgment and delivery.
After a deed has been delivered, minor
corrections that do not affect the title may still be
made. But who may make the corrections?
Theoretically, the corrections could be made by
anyone because correcting a misspelling,
typographical error or other minor problem does
not alter the deed’s legal effect. However, having
just anyone make the corrections is not the best
practice.
The ideal person to make a correction should:
(1) know what the parties intended; and (2) have
the ability to express that intention. The best
practice is to have all of the parties to the deed
agree to a correction. A correction by less than all
of the parties leaves open the question of whether
the correction accurately expressed the intent of
all. If a correction is technical, the parties should
seek a lawyer’s help to assure that proper
language is used.
A settlement agent may also have the
knowledge and skill required to correct a deed. In
most closings, the settlement agent requires the
parties to sign a limited power of attorney that
authorizes the settlement agent to correct
typographical errors or immaterial mistakes. A
settlement agent acting under such a power of
attorney would be well advised to follow Davy
Crockett’s rule, “Be always sure you’re right –
then go ahead!” Crockett emphasized “then go
ahead,” but settlement agents should focus on “be
always sure you’re right.”

How should corrections be made?
A common way to correct deeds is to rerecord a copy of a deed with interlined
corrections. The Clerk of the Fairfax County
Circuit Court requires anyone who re-records: (1)
to write the reason for the re-recording on the first
page of the re-recorded instrument; and (2) to
attach a new cover sheet on top of the original
cover sheet. Although other clerks may not
impose such requirements, the best practice for
anyone correcting a deed is to identify the
correction and to state the reason for it.
The District of Columbia Recorder of Deeds
goes further by requiring the person re-recording
an instrument to identify himself or herself and to
state, under oath, the reason for the re-recording.
Although Virginia does not require a person who
re-records a deed to state his or her identity, a
correction will be more credible if the person
making the correction is identified as someone
with a relationship to the transaction.
ABOUT THE AUTHOR
JAMES BRUCE DAVIS is an attorney in
private practice at Bean, Kinney & Korman, P.C.,
in Arlington. He represents title insurance
companies and their insureds in claims
litigation.19

19
The biography herein was appended at the time of publication of this article. Bruce Davis is now
retired and has moved from the area.
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SUBSEQUENT LEGISLATION—AN UPDATE
by Kenneth L. Dickinson*
Subsequent to Bruce Davis’ excellent and informative article “When’s it OK to Re-Record a Deed”
[reprinted immediately prior hereto—Ed.], the Virginia General Assembly enacted a statute effective July
1, 2014, specifically tailored to correct errors in deeds, deeds of trust, and mortgages. Known around the
real estate and title insurance industry as the “Corrective affidavit Statute” it provides an alternative for
correcting an “obvious description error” in the legal description of recorded instruments. The exact statute
is set forth in full below1:
§ 55-109.2. Correcting errors in deeds, deeds of trust, and mortgages; affidavit.
A. As used in this section, unless the context requires a different meaning:
“Attorney” means any person licensed as an attorney in Virginia by the Virginia State Bar.
“Corrective affidavit” means an affidavit of an attorney correcting an obvious description error.
“Obvious description error” means an error in a real property parcel description contained in a recorded deed, deed of
trust, or mortgage where (i) such parcel is identified and shown as a separate parcel on a recorded subdivision plat; (ii) such error
is apparent by reference to other information on the face of such deed, deed of trust, or mortgage or on an attachment to such deed,
deed of trust, or mortgage or by reference to other instruments in the chain of title for the property conveyed thereby; and (iii) such
deed, deed of trust, or mortgage recites elsewhere the parcel’s correct address or tax map identification number. An “obvious
description error” includes (a) an error transcribing courses and distances, including the omission of one or more lines of courses
and distances or the omission of angles and compass directions; (b) an error incorporating an incorrect recorded plat or a deed
reference; (c) an error in a lot number or designation; or (d) an omitted exhibit supplying the legal description of the real property
thereby conveyed. An “obvious description error” does not include (1) missing or improper signatures or acknowledgments or (2)
any designation of the type of tenancy by which the property is owned or whether or not a right of survivorship exists.
“Recorded subdivision plat” means a plat that has been prepared by a land surveyor licensed pursuant to Article 1 (§
54.1-400 et seq.) of Chapter 4 of Title 54.1 and recorded in the clerk’s office of the circuit court for the jurisdiction where the
property is located.
“Title insurance company” has the same meaning as set forth in § 38.2-4601, provided that the title insurance company
issued a policy of title insurance for the transaction in which the deed, deed of trust, or mortgage needing correction was recorded.
B. Obvious description errors in a recorded deed, deed of trust, or mortgage purporting to convey or transfer an interest
in real property may be corrected by recording an affidavit in the land records of the circuit court for the jurisdiction where the
property is located or where the deed, deed of trust, or mortgage needing correction was recorded. No correction of an obvious
description error shall be inconsistent with the description of the property in any recorded subdivision plat.
C. Prior to recording a corrective affidavit, the attorney seeking to record the affidavit shall deliver a copy of the affidavit
to all parties to the deed, deed of trust, or mortgage, including the current owner of the property; to the attorney who prepared the
deed, deed of trust, or mortgage, if known and if possible; and to the title insurance company, if known, and give notice of the
intent to record the affidavit and of each party’s right to object to the affidavit. For an affidavit to correct an obvious description

Kenneth L. Dickinson was engaged in the general practice of law in Richmond, Virginia for 23
years with emphasis on real estate, domestic relations, litigation, and collections. He joined Stewart Title
Guaranty Company in October 2003 as Central Virginia District Counsel. In September 2009 he was
designated as West Virginia State Counsel. He is a member of the Virginia State Bar, Virginia Bar
Association, the Real Property Section of the Virginia State Bar having served as a director and the Henrico
County Bar Association where he has served on committees and as a director. He is the Central Virginia
Regional Representative for Asset Preservation, Inc. He has lectured on various title related subjects.
*

1

Code § 55-109.2, Code of Virginia 1950 as amended.
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error in a deed as described in clause (a) of subsection A, notice and a copy of the affidavit shall also be provided to any owner of
property adjoining a line to be corrected. The notice and a copy of the affidavit shall be delivered by personal service or sent by
certified mail, return receipt requested, to the last known address of each party to the deed, deed of trust, or mortgage to be corrected
that (i) is contained in the land book maintained pursuant to § 58.1-3301 by the jurisdiction where the property is located and where
the deed, deed of trust, or mortgage needing correction was recorded, (ii) is contained in the deed, deed of trust, or mortgage
needing correction, (iii) has been provided to the attorney as a forwarding address, or (iv) has been established with reasonable
certainty by other means, and to all other persons and entities to whom notice is required to be given. The notice and a copy of the
affidavit shall be sent to the property address for the real property conveyed by the deed, deed of trust, or mortgage needing
correction. If a locality is a party to the deed, deed of trust, or mortgage, the notice and a copy of the affidavit required by this
subsection shall be sent to the county, city, or town attorney for the locality, if any, and if there is no such attorney, then to the chief
executive for the locality. For the purposes of this section, the term “party” shall also include any locality that is a signatory. If the
Commonwealth is a party to the deed, deed of trust, or mortgage, the notice and a copy of the affidavit required by this subsection
shall be sent to the Attorney General and to the director, chief executive officer, or head of the state agency or chairman of the
board of the state entity in possession or that had possession of the property.
D. If, within 30 days after personal service or receiving confirmation of delivery of the notice and a copy of the affidavit
to all parties to the deed, deed of trust, or mortgage, including the current owner of the property; to the attorney who prepared the
deed, deed of trust, or mortgage, if known and if possible; to the title insurance company, if known; and to the adjoining property
owners, if necessary, pursuant to subsection C, no written objection is received from any party disputing the facts recited in the
affidavit or objecting to its recordation, the corrective affidavit may be recorded by the attorney, and all parties to the deed, deed
of trust, or mortgage shall be bound by the terms of the affidavit. The corrective affidavit shall contain (i) a statement that no
objection was received from any party within the period and (ii) a copy of the notice sent to the parties. The notice shall contain
the attorney’s Virginia State Bar number. The corrective affidavit shall be notarized.
E. A corrective affidavit that is recorded pursuant to this section operates as a correction of the deed, deed of trust, or
mortgage and relates back to the date of the original recordation of the deed, deed of trust, or mortgage as if the deed, deed of trust,
or mortgage was correct when first recorded. A title insurance company, upon request, shall issue an endorsement to reflect the
corrections made by the corrective affidavit and shall deliver a copy of the endorsement to all parties to the policy who can be
found.
F. The clerk shall record the corrective affidavit in the deed book and, notwithstanding their designation in the deed, deed
of trust, or mortgage needing correction, index the affidavit in the names of the parties to the deed, deed of trust, or mortgage as
grantors and grantees as set forth in the affidavit. The costs associated with the recording of a corrective affidavit pursuant to this
section shall be paid by the party that records the corrective affidavit. An affidavit recorded in compliance with this section shall
be prima facie evidence of the facts stated therein. Any person who wrongfully or erroneously records a corrective affidavit is liable
for actual damages sustained by any party due to such recordation, including reasonable attorney fees and costs.
G. The remedies under this section are not exclusive and do not abrogate any right or remedy under the laws of the
Commonwealth other than this section.
H. An affidavit under this section may be made in the following form, or to the same effect:
Corrective Affidavit
This Affidavit, prepared pursuant to Virginia Code § 55-109.2, shall be indexed in the names of (grantor) and (grantee),
whose addresses are The undersigned affiant, being first duly sworn, deposes and states as follows:
1. That the affiant is a Virginia attorney.
2. That the deed, deed of trust, or mortgage needing correction was made in connection with a real estate transaction in
which purchased real estate from, as shown in a deed recorded in the Clerk’s Office of the Circuit Court of, in Deed Book, Page,
or as Instrument Number; or in which real estate was encumbered, as shown in a deed recorded in the Clerk’s Office of the Circuit
Court of, in Deed Book, Page, or as Instrument Number.
error.

3. That the property description in the aforementioned deed, deed of trust, or mortgage contains an obvious description
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4. That the property description containing the obvious description error reads:
..........................................................................…
.........................................................................….
5. That the correct property description should read:
..........................................................................…
.........................................................................….
6. That this affidavit is given pursuant to § 55-109.2 of the Code of Virginia to correct the property description in the
aforementioned deed, deed of trust, or mortgage and such description shall be as stated in paragraph 5 above upon recordation of
this affidavit in the Circuit Court of.
7. That notice of the intent to record this corrective affidavit and a copy of this affidavit was delivered to all parties to the
deed, deed of trust, or mortgage being corrected pursuant to § 55-109.2 of the Code of Virginia and that no objection to the
recordation of this affidavit was received within the applicable period of time as set forth in § 55-109.2 of the Code of Virginia.
..........................................................................…
(Name of attorney)
..........................................................................…
(Signature of attorney)
..........................................................................…
(Address of attorney)
..........................................................................…
(Telephone number of attorney)
..........................................................................…
(Bar number of attorney)
The foregoing affidavit was acknowledged before me
This day of, 20, by
..........................................................................…
Notary Public
My Commission expires.....................................................…

I. Notice under this section may be made in the following form, or to the same effect:
Notice of Intent to Correct an Obvious Description Error
Notice is hereby given to you concerning the deed, deed of trust, or mortgage described in the corrective affidavit, a copy
of which is attached to this notice, as follows:
1. The attorney identified below has discovered or has been advised of an obvious description error in the deed, deed of
trust, or mortgage recorded as part of your real estate settlement. The error is described in the attached affidavit.
2. The undersigned will record an affidavit to correct such error unless the undersigned receives a written objection
disputing the facts recited in the affidavit or objecting to the recordation of the affidavit. Your objections must be sent within 30
days of receipt of this notice to the following address:
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..........................................................................…
..........................................................................…
(Name of attorney)
..........................................................................…
(Signature of attorney)
..........................................................................…
(Address of attorney)
..........................................................................…
(Telephone number of attorney)
..........................................................................…
(Bar number of attorney)
2014, c. 523.

Note that the corrective affidavit has to be prepared by a licensed Virginia attorney, and the
correction has to be of an obvious description error as defined in paragraph A of the statute. An “obvious
description error” does not include (1) missing or improper signatures or acknowledgements or (2) any
designation of the type of tenancy by which the property is owned or whether or not a right of survivorship
exists.
Prior to recordation of the corrective affidavit, the attorney seeking to record the affidavit must
deliver a copy of the affidavit to all parties to the deed, deed of trust, or mortgage, including the current
owner of the property; to the attorney who prepared the deed, deed of trust or mortgage, if known and if
possible; and to the title insurance company, if known, giving notice of the intent to record the affidavit and
of each party’s right to object.
Other notices are required depending upon what is being corrected. Notice required by the statute
must be delivered by personal service or sent by certified mail, return receipt requested, to the last known
address of each party to the deed, deed of trust, or mortgage to be corrected, as set forth in paragraph C of
the statute. If no written objection is received within 30 days after personal service or receiving
confirmation of delivery of the notice and the affidavit to all parties entitled, the attorney may file the
corrective affidavit with the Clerk of the Circuit Court in the jurisdiction where the property is located,
whereupon all parties are bound thereby. A corrective affidavit recorded pursuant to this statute operates
as a correction of the deed, deed of trust or mortgage and relates back to the date of the original recordation
of the instrument as if it was correct when first recorded. (Paragraph E).
When faced with a needed correction of the legal description in a recorded instrument, there are
now options, and the practitioner should consider carefully the appropriate remedy.
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COMMUNITY DAMS: A TEST OF AUTHORITY AND GOOD WILL
by Jeremy R. Moss, CCAL®*
Common interest communities1 have become a popular real estate development format in Virginia
and across the country. Virginia localities have long recognized that common interest communities provide
an orderly and structured development scheme, allow developers to achieve density, and give relief from
the burdens of providing traditional municipal services and maintenance obligations, all while increasing
the tax base through increased property values.
Even when common interest communities are not formally created as part of the development
process, later circumstances may necessitate the formation of an association or other corporation to assume
maintenance obligations.2
An estimated 1,740,000 Virginians (approximately twenty-one percent) live in one of the
Commonwealth’s more than 8,600 common interest communities (governed by approximately 59,000
directors and committee volunteers).3 Virginia common interest communities range in size from two units
to 21,000 units, and may be zoned residential, commercial or mixed use (i.e., both residential and
commercial).
Common interest communities are founded upon and governed by Virginia statutory and common
law, any number of development documents (typically recorded among the land records) and corporate
documents (typically unrecorded). The law and the documents must be read together to determine the full
scope of authority and responsibility for each community.
For example, the documents may provide that the community will be subject to the Virginia
Property Owners’ Association Act. The applicability of the Virginia Property Owners’ Association Act
can significantly impact the community’s ability to, among other things, levy and collect assessments to
fund obligations.
Public duties and functions historically reserved strictly for municipalities are routinely imposed
on common interest communities. Throughout the Commonwealth, these communities provide street
maintenance services (public or private), trash and snow removal services, and recreational facilities. Many
Jeremy R. Moss is Of Counsel with Vandeventer Black LLP in Norfolk, Virginia, concentrating
his practice on the representation of common interest community associations and other businesses. Mr.
Moss is the Secretary/Treasurer of the Virginia Bar Association Real Estate Section Council, Chair of the
Virginia State Bar Real Property Section Committee on Common Interest Communities, immediate-past
Chair of the Virginia Legislative Action Committee of Community Associations Institute, and a member
of the Foundation for Community Association Research. Mr. Moss is a fellow of the College of Community
Association Lawyers, and is the youngest fellow ever inducted into the College.
*

1

Common interest community is defined in §55-528 of the Code of Virginia:

“Common interest community” means real estate located within the Commonwealth
subject to a declaration which contains lots, at least some of which are residential or occupied for
recreational purposes, and common areas to which a person, by virtue of his ownership of a lot, is
a member of an association and is obligated to pay assessments provided for in a declaration.
For purposes of this article, general references to common interest communities are most applicable
to property owners’ associations, which, by their nature, are more likely to include dams or impounding
structures as part of common area.
For an illustrative scenario, see the circumstances described in, David Anderson, et al. v. Lake
Arrowhead Civic Association, Inc., 253 Va. 264 (1997) and discussed in detail below.
2

3
Community Association Fact Book 2016, FOUNDATION FOR COMMUNITY ASSOCIATION
RESEARCH, https://foundation.caionline.org/publications/factbook/ (last visited Nov 3, 2017).

Vol. XXXVIII, No. 2

44

Fall 2017

the FEE SIMPLE
community associations also provide other traditionally municipal services, including street and common
area lighting, sewer systems and water treatment facilities, parks, security services, recycling pick-up,
community centers, and management of waterways, including streams, ponds and lakes (and the dams or
“impounding structures” that serve them).
The provision of these municipal services gives some community functions a quasi-governmental
“feel,” particularly for those who are unfamiliar with the legal structure of communities. When scrutinized,
though, that governmental “feel” yields to the legal realities faced by these communities. Significant
maintenance and repair obligations, coupled with the highest standards of conduct imposed on unpaid,
volunteer leaders often clash with the realities of limited resources, limited authority to raise, collect and
expend money, and limited amounts of community goodwill.
The provision of municipal services is rarely an affirmative decision of the residents within a
community. Rather, the obligation to provide municipal services to residents (and the public at large, in
some circumstances) is imposed on the community by its developer4 or other third party.
For those communities with lakes, dams and/or impounding structures, these legal realities can be
stark and accompanied by substantial (even deadly) consequences. Communities that own, operate and
maintain impounding structures must navigate multiple layers of statutory and regulatory requirements,
including the Virginia Dam Safety Program, the Virginia Property Owners’ Association Act, and
maintenance, repair and replacement requirements of the community’s governing documents.
As legislative and judicial scrutiny of the authority of common interest communities and
administration of the Dam Safety Program by the Virginia Department of Conservation and Recreation
continues, it is critical that communities and their counsel understand the responsibility and liability for
operating and maintaining privately-owned dams and impounding structures.
Introduction to Impounding Structures (Dams) and the Virginia Dam Safety Program5
The Virginia General Assembly originally adopted the Virginia Dam Safety Act6 in 1982; the most
recent and substantial amendments passed in the 2001 legislative session. The Virginia Soil and Water
Conservation Board enforce this act and its amendments, along with the Virginia Impounding Structure
Regulations.7 The Virginia Impounding Structure Regulations provide “for the proper and safe design,
construction, operation and maintenance of impounding structures to protect public safety.”8 The Virginia
Department of Conservation and Recreation administers the Dam Safety Program on behalf of the Virginia
Soil and Water Conservation Board.

The locality in which the community is located may require the provision of certain municipal
services in exchange for approval of the development plans.
4

When used in this article, Virginia Dam Safety Program refers to the statutory and regulatory
scheme that applies the construction, operation and maintenance of dams, including the Virginia Dam
Safety Act (Va. Code § 10.1-604, et seq.) and the Virginia Impounding Structure Regulations (4VAC5020-10, et seq.).
5

6

Va. Code § 10.1-604, et seq.

7

4VAC50-20-10, et seq.

4VAC50-20-10 A. The Virginia Impounding Structure Regulations, as provided in 4VAC50-2010 A, were adopted “for the proper and safe design, construction, operation and maintenance of impounding
structures to protect public safety.” Id.
8
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The Virginia Dam Safety Act applies to all dams in Virginia, unless one is expressly excluded by
the Virginia Code’s definition of an “impounding structure,” excerpted below9:
a man-made structure, whether a dam across a watercourse or other structure outside a watercourse,
used or to be used to retain or store waters or other materials. The term includes: (i) all dams that
are twenty-five feet or greater in height and that create an impoundment capacity of fifteen acrefeet or greater, and (ii) all dams that are six feet or greater in height and that create an impoundment
capacity of fifty acre-feet or greater. The term "impounding structure" shall not include: (a) dams
licensed by the State Corporation Commission that are subject to a safety inspection program; (b)
dams owned or licensed by the United States government; (c) dams operated primarily for
agricultural purposes which are less than twenty-five feet in height or which create a maximum
impoundment capacity smaller than 100 acre-feet; (d) water or silt retaining dams approved
pursuant to § 45.1-222 or § 45.1-225.1; or (e) obstructions in a canal used to raise or lower water.10
Based on this definition, a dam is excluded from the Act and Impounding Structure Regulations if

it:


has an impoundment capacity11 of less than fifteen acre-feet and is more than twenty-five feet in
height12;



has an impoundment capacity of less than fifty acre-feet and is less than twenty-five feet in height;



is less than six feet in height;



is licensed by the State Corporation Commission and is subject to a safety inspection program;



is owned or licensed by the United States government;



is operated primarily for agricultural purposes and has an impoundment capacity of less than onehundred acre-feet or is less than twenty-five feet in height;



is operated to retain water or silt under §§ 45.1-222 or 45.1-225.1 of the Code of Virginia; or



is an obstruction in a canal used to raise or lower water levels.

The “owner” of a dam is broad, and includes “the owner of the land on which a dam is situated, the holder
of an easement permitting the construction of a dam and any person or entity agreeing to maintain a dam.”13
“Owner” may include multiple entities.

9

20-10 A.

“Impounding structure” and “dam” will be used interchangeably as they are defined in § 4VAC50-

10

See Va. Code § 10.1-604 and 4VAC50-20-30.

Impoundment capacity, when used in this context refers to “maximum impounding capacity.”
"Maximum impounding capacity" means the volume of water or other materials in acre-feet that is capable
of being impounded at the top of the impounding structure. 4VAC50-20-30.
11

For this purpose, the “height” of a dam is defined as the vertical distance from the streambed at
the downstream toe to the top of the dam. 4VAC50-20-30.
12

13

Va. Code § 10.1-604.
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According to the 2016 National Inventory of Dams database compiled by U.S. Army Corps of
Engineers,14 Virginia is home to 2,919 dams. Of those, 1,109 have “high” or “significant” hazard potential,
1,288 have “low” hazard potential and 612 dams have an “undetermined” hazard potential.15
Stated generally, the hazard potentials are described as:


High - an impounding structure failure will cause probable loss of life or serious economic damage;



Significant - an impounding structure failure may cause the loss of life or appreciable economic
damage; and,



Low - an impounding structure failure would result in no expected loss of life and would cause no
more than minimal economic damage.

Most (almost 94%) of Virginia dams are less than 50 feet tall; there are 141 dams between 50 feet
and 100 feet; and 41 with a height in excess of 100 ft.16 1,469 dams are more than 25 feet tall.17
2,512 of the dams in Virginia are privately owned (many by private communities), while many
others are owned by federal, state or local governments or public utilities.18 2,035 dams are earthen; others
are made of concrete, masonry, rockfill, stone, and/or arches.19
1,055 of the dams are used primarily for recreational purposes. Others are used for irrigation (322),
flood control (225) and other (e.g., water supply, fish and wildlife management, and power).20
1980.21

Of the 2,919 dams in Virginia, only 55 have been built since the year 2000; 1,159 were built before

Statutory and Regulatory Requirements for Dam Owners
The Virginia Dam Safety Program imposes statutory and regulatory requirements for all “owners”
of impounding structures. These requirements apply equally to all communities that own dams, both
common interest and others..
Virginia law requires that the owner of each regulated high, significant, or low hazard dam must
apply every six years to the Virginia Soil and Water Conservation Board for an Operation and Maintenance
Certificate. The application for this certificate is significant, requiring an assessment of the dam by a
licensed professional (referred to as the Inspection Report), an Emergency Action Plan (“EAP”), a current
dam break inundation zone map and modeling, a current hazard potential classification determination, and
the application fee.

See CorpsMap: The National Inventory of Dams (NID) - Virginia, CORPSMAP: THE NATIONAL
INVENTORY OF DAMS (NID), http://nid.usace.army.mil/cm_apex/f?p=838:3:0::NO::P3_STATES:VA (last
visited Nov 3, 2017).
14

15

Id.

16

Id.

17

Id.

18

Id.

19

Id.

20

Id.

21

Id.
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An executed EAP must also be filed with the appropriate local emergency official and the Virginia
Department of Emergency Management. As of 2016, of those dams in Virginia with “high” or “significant”
hazard potential, just over half (516) have an EAP on file, while 503 do not.22
Applications for Operation and Maintenance Certificates may be:


Approved outright, with a Regular Operation and Maintenance Certificates issued by the Virginia
Soil and Water Conservation Board (valid for six years);



Approved conditionally, with a Conditional Operation and Maintenance Certificate issued if
deficiencies are noted in a dam, but the deficiencies do not pose an imminent danger; or,



Denied.

Even once an Operation and Maintenance Certificate is approved, annual inspections are required (either
by a professional engineer or the dam owner, as circumstances dictate). Additionally, an Annual Inspection
Report must be submitted to the regional dam safety engineer.
For High Hazard Potential dams, inspections by a professional engineer are required at least every
two years; for Significant Hazard Potential dams, inspections by a professional engineer are required at
least every three years; for Low Hazard Potential dams, inspections by a professional engineer are required
only every six years.
The application and inspection process is purposefully onerous and is intended to ensure the
“proper and safe design, construction, operation and maintenance of impounding structures to protect public
safety.”23 The need for regulation and oversight of dams, particularly community-owned dams, is not
merely conjecture – there is a history of deadly dam failures within Virginia communities, including the
Timberlake Dam failure in 1995:
Timberlake Dam
On June 22, 1995, after hours of heavy rainfall, the spillway at Timberlake Dam in Lynchburg,
Virginia failed.24 The failure sent more than 2 million gallons of water per minute over the dam25 for a
sustained period of at least an hour, causing an estimated total flooding of more than 470 million gallons.26
The deluge released from the dam had devastating effects, flooding cars and taking the lives of two victims
in the area - Doris Stanley and Carter Martin.27

See CorpsMap: The National Inventory of Dams (NID) - Virginia, CORPSMAP: THE NATIONAL
INVENTORY OF DAMS (NID), http://nid.usace.army.mil/cm_apex/f?p=838:3:0::NO::P3_STATES:VA (last
visited Nov 3, 2017).
22

23

4VAC50-20-10 A.

Kody Leibowitz, Residents Remember 20 Years After Historic Flood, Breaking of Timberlake
Dam, WSET ABC 13, June 19, 2015, http://wset.com/archive/residents-remember-20-years-after-historicflood-breaking-of-timber-lake-dam (last visited Oct 23, 2017).
24

Peter E. Hopkins, TIMBERLAKE AND ITS WATERSHED IN 2005 WHERE TO FROM HERE?,
LakeWID (2005), http://www.lakewid.org/documents/Timberlake%20&%20Watershed%20In%202005
.pdf (last visited Nov 3, 2017).
25

DAM FAILURE AND FLOOD EVENT CASE HISTORY COMPILATION (2015),
https://www.usbr.gov/ssle/damsafety/documents/RCEM-CaseHistories2015.pdf (last visited Nov 3, 2017).
26

Kody Leibowitz, Residents Remember 20 Years After Historic Flood, Breaking of Timberlake
Dam, WSET ABC 13, June 19, 2015, http://wset.com/archive/residents-remember-20-years-after-historicflood-breaking-of-timber-lake-dam (last visited Oct 23, 2017).
27
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Just over five years earlier, in May 1990, ownership of Timberlake (and its dam), had been
transferred to Timberlake Homeowners Association from the Peaks View Corporation after large amounts
of soil and sediment had been deposited into Timberlake from development of adjacent parcels.28
After ownership of the lake was transferred to Timberlake Homeowners Association, an association
committee was formed to study options for dredging the lake. In 1993, the committee issued a
comprehensive report making dredging recommendations.29 The report expressly provided that the
“spillway is not capable of passing water fast enough to prevent failure in the event of a ‘Probable Maximum
Flood’ or PMF,” and that notice of insufficient PMF had been given as early as 1982.30 Two years earlier,
however,, the association “submitted a study that persuaded the State Dam Inspector's Office that there was
little or no danger downstream from a failure of the dam.”31
The 1993 report recommended upgrades to the spillway as part of a ten-year plan, estimating the
future cost of the project at $100,000..32 With the flood of 1995, that ten-year plan would not come into
materialization quickly enough to prevent the loss of life.
Financing Issues in Community Dams
At any time during the application and inspection process, a community may be faced with capital
expenditures to perform maintenance, repairs, or renovations to the existing impounding structure to bring
the structure into compliance. Faced with renovations originally estimated at $200,000 (ultimately reduced
to $100,000), the Timberlake Homeowners Association developed a ten-year plan to absorb the expense of
those upgrades over time.
The establishment of long-term capital improvement plans is typical in common interest
communities. The governing documents for many communities establish roadblocks to financing largescale improvement projects. Maximum annual assessments, limited authority to levy special assessments,
membership approval requirements, and a lack of assessment collection authority may all contribute to the
creative and long-term solutions to address issues with community-owned impounding structures.
Moreover, governing documents typically impose limits on the authority of an association board of directors
to borrow funds unilaterally without a vote of membership. In some cases, the documents are completely
silent as to such authority (i.e., an association may not have the authority to levy, collect, or borrow funds
at all).
As highlighted by the issues related to Lake Arrowhead and Ivy Lake, discussed below, common
interest communities, specifically those that are subject to Virginia Property Owners’ Association Act, are
in many ways in a more advantageous position to maintain, repair, restore, renovate, or replace impounding
structures than those associations that are not subject to the Virginia Property Owners’ Association Act.

WID Trustees, A WID REFRESHER FOR TIMBERLAKE NEWCOMERS AND THOSE WHO FORGOT,
LakeWID, http://www.lakewid.org/documents/WID%20Refresher.pdf (last visited Nov 3, 2017).
28

WID Trustees, A WID REFRESHER FOR TIMBERLAKE NEWCOMERS AND THOSE WHO FORGOT,
LakeWID, http://www.lakewid.org/documents/WID%20Refresher.pdf (last visited Nov 3, 2017).
29

Joe Williams et al., REPORT AND PROPOSAL TO THE MEMBERSHIP REPORT AND PROPOSAL TO
MEMBERSHIP, available at http://www.lakewid.org/documents/Dredge%20Report%201993.pdf (last
visited Nov 3, 2017).
30

THE

31

Id.

32

Id.
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Lake Arrowhead
Between 1961 and 1962, the Lake Arrowhead Subdivision in Stafford County was established
through the recordation of a series of subdivision plats by its developer.33 The plats reserved easements for
individual lots to use and enjoy the roads and other common areas, including dams that were created for
and served Lake Arrowhead.34 No single declaration of covenants was recorded; when the developer
conveyed an individual lot to a purchaser, the deed referenced the easements and covenants associated with
the plat of the section in which the lot was located.35
In December of 1970, several years after lots were begun to be conveyed to individual purchasers
by the developer, Lake Arrowhead Civic Association, Inc. (hereinafter “LACA”) was incorporated to
“further and promote the community welfare of the property owners of the Lake Arrowhead Subdivision.”36
Since at least 1986, LACA imposed an annual assessment against lot owners within the subdivision
for general maintenance and upkeep of the common area.37 When the annual assessments were not paid,
LACA recorded liens against individual lots pursuant to the authority granted by the Virginia Property
Owners’ Association Act.
In a challenge to the Association’s authority to impose liens, the Virginia Supreme Court held that
LACA did not meet the definition of a property owners’ association under the Virginia Property Owners’
Association Act, thereby limiting the amount that could be collected by the association, and removing its
ability to secure those assessments by lien.38
Even more damning39 to LACA, however, was the Virginia Supreme Court’s review of the common
law of easements. LACA argued that even if it is not subject to the Virginia Property Owners’ Association
Act, the association could make assessments against the property owners as owners of dominant estates
with a duty to maintain the easements over the association-owned servient estate.
In declining to adopt LACA’s view, the Virginia Supreme Court held:
It is true that the owner of a dominant estate has a duty to maintain an easement…The owner of the
dominant estate may fulfill this obligation by conducting the maintenance himself, or by voluntarily
contributing to the maintenance costs of the owner of the servient estate. Nothing in our case law
suggests, however, that, absent a provision in the instrument creating the easement or a contract
between the parties, the owner of the servient estate can impose a mandatory contribution to
maintenance coats against the owners of the dominant estates.40
In the opinion, Justice Koontz predicted the lot owners had “effectively ‘won the battle but lost the
war,’ as the limited maintenance fee provided [by the covenants] …may well be inadequate to maintain the
common areas of the subdivision.”41

33

David Anderson, et al., v. Lake Arrowhead Civic Association, Inc., 253 Va. 264, 267 (1997).

34

Id.

35

Id.

36

Id.

37

Id. at 268.

38

Id. at 272-273.

39

No pun intended, but recognized.

40

Lake Arrowhead at 273.

41

Id. at footnote 5.
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A few years after the Virginia Supreme Court’s decision in Anderson v. Lake Arrowhead, the Lake
Arrowhead Civic Association, Inc. dissolved, leaving the subdivision with no formal mechanism to collect
and fund dam-related expenses.42 This eventually led to the dissolution of the dams in the neighborhood,
with the dams having not been permitted since 2003
However, in February of 2017, the Stafford County Board of Supervisors unanimously approved a
service district that includes the Lake Arrowhead neighborhood.43 Because of the establishment of that
service district, Stafford County can recoup, through property tax payments, funds expended for repairs to
the lake (estimated at $700,000.00) and on-going maintenance (approximately $30,000.00 annually).44
Ivy Lake
On April 27, 2016, Ivy Hill Recreation LLC (a subsidiary of Liberty University) filed a lawsuit
against more than 400 property owners seeking more than $1 million for repairs to the Ivy Lake dam. 45
Eight years earlier, in 2008, Liberty University had acquired by gift the 112-acre Ivy Lake and its dam, both
located in Bedford County.46
Shortly after receiving the gift, the University was notified by the Virginia Department of
Conservation and Recreation that spillway repairs and upgrades were necessary--with an initial estimated
cost of $2,000,000 (later reduced to $1,000,000).47
The University formed Ivy Hill Recreation LLC to manage Ivy Lake in 2012, and spent more than
$100,000.00 to investigate possible repairs and recertify the dam with the Department of Conservation and
Recreation .48
For reasons similar to those specified in Lake Arrowhead, the Bedford Circuit Court dismissed
most of the claims raised by Ivy Hill Recreation LLC, putting “everyone back to square one with no solution
in sight and the prospect of loss of the lake looking more real than ever.”4950

Amanda Vicinanzo, Stafford’s Lake Arrowhead subdivision won’t be losing its lakes, THE FREE
LANCE-STAR, February 8, 2017, http://www.fredericksburg.com/news/local/stafford/stafford-s-lakearrowhead-subdivision-won-t-be-losing-its/article_ff771ceb-ad9f-5088-86e0-600b296b0566.html
(last
visited Nov 3, 2017).
42

43

Id.

44

Id.

Rachael Smith, Liberty University files suit against landowners over Ivy Lake dam, THE NEWS
& ADVANCE, May 12, 2016, http://www.newsadvance.com/news/local/liberty-university-files-suitagainst-landowners-over-ivy-lake-dam/article_eae8d323-7e9e-5860-b81f-eb9cc063089a.html (last visited
Nov 3, 2017).
45

46

Id.

47

Id.

48

Id.

Alissa Smith, Updated: LU, Runk & Pratt reach accord on Ivy Lake’s future, THE NEWS &
ADVANCE, March 18, 2017, http://www.newsadvance.com/news/local/updated-lu-runk-pratt-reachaccord-on-ivy-lake-s/article_3b6b88d0-8192-599e-80d6-0ddbdc5e0a06.html (last visited Nov 3, 2017).
49

50

We will try to provide updates to this case in future issues. –Ed.

Vol. XXXVIII, No. 2

51

Fall 2017

the FEE SIMPLE
The Impact of Lake Arrowhead and Its Companion Cases
Without authority to impose mandatory assessments, increase assessments to adequate levels, or
rely on effective assessment collection authority, some communities must rely solely on the goodwill of its
neighbors to fund mandatory repairs.
The Commonwealth, however, does provide some relief to dam owners. Through the Virginia
Dam Safety, Flood Prevention and Protection Assistance Fund, state grants are available to assist owners
of impounding structures, reduce the risk of dam failures and help fix property damage from flooding.
All grants made through the Virginia Dam Safety, Flood Prevention and Protection Assistance
Fund are reimbursements for funds already expended by the dam owner. The maximum amount per grant
is determined based on amounts requested from eligible projects, application scores and available funds.
The Virginia Dam Safety, Flood Prevention and Protection Assistance Fund is managed by the
Virginia Resources Authority on behalf of the Virginia Department of Conservation and Recreation. Grants
are awarded through a competitive application process, and awards are approved by the Virginia Soil and
Water Conservation Board. In 2017, 74 grants were awarded totaling $1,156,661.24.51
Issues Specific to Common Interest Communities
Properly constituted common interest communities may be better equipped to address the statutory
and regulatory requirements of dam ownership than those communities that do not qualify as a common
interest community under Virginia law. The governing documents of a common interest community
balance the obligation on the association to maintain common areas, including impounding structures, with
necessary authority to levy mandatory assessments on its members.52
Reserves for Capital Components
Virginia law imposes significant financial responsibilities on common interest communities for the
establishment and keeping of reserves for capital improvements. Reserve funds (referred to commonly as
“reserves”) are maintained to pay association expenses related to renovations, major repairs, and planned
replacement of capital components.
The obligation for common interest communities to establish and maintain reserves comes from
several sources. Both the Virginia Property Owners’ Association Act and Virginia Condominium Act
include provisions governing the maintenance of reserves by common interest communities.53 These
provisions are generally supplemented by provisions of the governing documents. Lending requirements
for mortgage underwriters typically require reserves be established and maintained (many times at specific
levels).
At a minimum, common interest communities must:


Conduct (or have conducted) a reserve study at least once every five years to determine the
necessity and amount of reserves required to repair, replace and restore the capital components for
which the association is responsible;

Including $29,496.00 for the Ivy Hill dam and $26,852.00 for the Lake Arrowhead dam. See
http://www.dcr.virginia.gov/dam-safety-and-floodplains/document/ds-flood-fund-awards-2017.xlsx.
51

52

See, for example, Section 55-509 of the Virginia Property Owners’ Association Act.

53

See Va. Code §§ 55-514.1 and 55-79.83:1, respectively.
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Review the results of that reserve study at least annually to determine if reserves are sufficient; and,



Make any adjustments to the reserves the Board deems necessary to maintain adequate reserves.

Neither the Virginia Property Owners’ Association Act nor the Virginia Condominium Act expressly
exclude impounding structures or dams from the definition of “capital component.”
The reserve study, therefore, may act as a supplement to the annual inspections required for dam
owners to maintain the Operation and Maintenance Certificate. The reserve study, which must be reviewed
annually, should be done in conjunction with the annual dam inspection so that adjustments to the reserves
can more accurately project long-term expenditures.
To the extent that the reserve study for the community indicates a need to account for reserves, the
association budget must include:


The current estimated replacement cost, estimated remaining life, and estimated useful life of the
capital components;



As of the beginning of the fiscal year for which the budget is prepared, the current amount of
accumulated cash reserves set aside to repair, replace or restore capital components and the amount
of the expected contribution to the reserve fund for that year; and,



A general statement describing the procedures used for the estimation and accumulation of cash
reserves pursuant to this section and the extent to which the association is funding its reserve
obligations consistent with the study currently in effect.

Even with dedicated funding mechanisms through mandatory assessments and statutorily mandated
long-term planning based on a reserve study, common interest communities may face other issues related
to dams within the common area.
The governing documents of a common interest community may significantly alter the allocation
of maintenance, repair and replacement responsibility for impounding structures, and navigating the
interwoven, sometimes conflicting, series of development documents creating a community can be difficult.
It is not always clear whether the community, or some other entity (such as a locality) is responsible
for performing, or paying for, necessary repairs to impounding structures within the community.
Exeter Homeowners Association
In June 2016, the Exeter Homeowners Association filed a declaratory judgment action, naming the
Town of Leesburg as a defendant,54 to determine the maintenance obligations of a stormwater management
pond and dam located within the boundaries of the development.
Faced with significant repair costs55 (the Exeter dam is a high probability dam), the association
contends that a deed of easement and plat recorded in 1990 shifted responsibility for the dam to the
County.56 As of September 2017, no opinions had been issued in the matter and settlement discussions had
not resolved the issues.
See Complaint, Exeter Homeowners Association v. The Town of Leesburg, Virginia (Loudoun
Co. Cir. Ct. Case No. CL00102499-00).
54

An engineer engaged by the association estimated the cost of repairs at approximately $1M. See
Kara Clark Rodriguez, Leesburg Faced with Dam Lawsuit, LOUDOUNNOW, February 8, 2017,
http://loudounnow.com/2017/02/08/leesburg-faced-with-dam-lawsuit/ (last visited Nov 3, 2017).
55

56

Id.
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Navigating the Requirements of Dam Ownership
As noted above, communities that own, operate and maintain impounding structures must navigate
multiple layers of statutory and regulatory requirements.
Regulatory requirements of the Virginia Dam Safety Program, reserve requirements imposed by
the Virginia Property Owners’ Association Act, and maintenance, repair and replacement requirements of
the community’s governing documents create a complex framework that require careful attention by the
volunteer leaders of a community.
Communities with impounding structures should first understand the full extent of their obligations
and authority. Working with an experienced attorney and engineer, a community must determine whether:


The Dam Safety Act and Impounding Structure Regulations apply to the community dam;



The governing documents create obligations to maintain the community dam and whether other coowners exist that might contribute to the operation, maintenance and repair of the impounding
structure;



The community is subject to the Virginia Property Owners’ Association Act, or similar statute; and,



Appropriate funding mechanisms are in place for the long-term preservation of the dam and
continued compliance with Virginia law.

If the Dam Safety Act and Impounding Structure Regulations apply to the community dam, a
licensed profession must create an Inspection Report. Additionally, an EAP should be developed and an
Operation and Maintenance Certificate must be obtained.
The community should address any necessary repairs and renovations in a timely manner. If
appropriate, the community should approach the Department of Conservation and Recreation to engage in
a dialogue about options to meet the certification requirements.
The community should also develop a full understanding and awareness of the maintenance
obligations imposed by the appropriate governing documents. All applicable declarations, plats, plans,
deeds of subdivision, proffers and recorded agreements must be properly obtained. A title examination will
provide for this. Only after a full review of these documents can the community fully understand its rights
and responsibilities.
Any ambiguities in the development and governing documents should be addressed. If ambiguities
cannot be resolved amicably, legal action in the form of a declaratory judgment, injunction or other suit
may be necessary to ensure sufficient clarity.
If the community is subject to the Virginia Property Owners’ Association Act, a reserve study must
be prepared by the association’s board of directors at least once every five years. This study must
specifically include repairs to any impounding structures and should be reviewed annually.
The budget must include the appropriate reserve fund allocations. Even if a community is not
obligated to perform a reserve study, a study should be completed nonetheless (even if limited to the
impounding structure) to ensure accurate projections for future repairs.
Based on the reserve study, appropriate funding mechanisms should be implemented to provide for
the long-term preservation of the dam, while remaining in compliance with Virginia law. If any deficiencies
in funding exist, the association should address this issue immediately through, if necessary, amending the
community governing documents.
Grant requests through the Virginia Dam Safety, Flood Prevention and Protection Assistance Fund
should be made. Neighbors should be educated on the need for funding and voluntary contributions sought.
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If internal funding options are insufficient, communities should work with the localities to establish service
districts.
The actions recommended above to navigate the requirements of dam ownership by communities
is not failsafe; they are intended to identify potential issues and address challenges before a catastrophic
event occurs. Community dams will continue to be a test of authority and goodwill.
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LEVITY FROM THE LAND RECORDS
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Transcription of the previous page
THIS DEED made and entered into this 20th day of April, 1953, by and between
Josephine R. Smith, party of the first part and William R. Barksdale, party of the second part.
WITNESSETH: That for the love and affection I have for the party of the second part, I
do grant and give to the party of the second part, my birthday, June 18th, to be used by the party
of the second part, for his benefit, use, convenience and pleasure to be used for any advantage to
him.
The grantor hereby conveys to the grantee the quiet enjoyment and all the benefits
derived therefrom including gifts, parties, donations and contributions from all sources.
Witness my hand and signature this 20th day of April, 1953.
Josephine R. Smith (SEAL)
STATE OF VIRGINIA, MADISON COUNTY, to-wit:
I, Dorothy S. Carpenter, Dep. Clerk for the County of Madison, aforesaid in the State of
Virginia, do certify that Josephine R. Smith whose name is signed to the foregoing writing
bearing date on the 20th day of April, 1953, has acknowledged the same before me in my County
aforesaid.
Given under my hand, this 20th day of April, 1953.
Dorothy S. Carpenter, Deputy Clerk.
Virginia, Madison County, to-wit:
In the office of the Clerk of the Circuit Court for the County of Madison, this 20 day of
April 1953, this instrument was presented, and with the certificate annexed, admitted to record at
10:00 o’clock A.M.
[Editor’s note: Although the issue seems not to have been addressed by the courts (duh),
it would appear that the grantor did not have a fee simple absolute, and therefore the
conveyance had to have been a life estate per otre vie.]
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REAL PROPERTY SECTION OF THE VIRGINIA STATE BAR
MINUTES OF THE SPRING MEETING
OF THE BOARD OF GOVERNORS AND
AREA REPRESENTATIVES
Friday, March 3, 2017 at 10:30AM
Williamsburg Lodge, Tidewater Room #C
I.

Call to Order
Lewis Biggs, Section Chair, called to order the Spring 2017 Meeting of the Virginia State Bar Real
Property Section Board of Governors and Area Representatives at 10:30 a.m. on March 3, 2017 at
the Williamsburg Lodge, Williamsburg, Virginia. The undersigned, Kay M. Creasman, Secretary,
recorded the minutes.

II.

Attendance
The Secretary circulated a sign-up sheet for those Board members, Area Representatives and guests
attending in person and conducted a roll call for those attending via conference call. Those in
attendance were as follows:
Board of Governors: F. Lewis Biggs, Kathryn Byler, Kay Creasman, Ken Dickinson, Rosalie
Doggett, Blake Hegeman, Mark Graybeal, Steve Gregory, Whitney Jackson Levin, Lori Schweller,
Susan Walker
Area Representatives and guests: Ali Anwar, Tracy Banks, Michael Barney, Tara Boyd, Paula
Caplinger, Rick Chess, Connor Childress, Karen Cohen, Kathy Crain, Doug Dewing, Pamela
Fairchild, Howard Gordon, Ann Gourdine, Philip Hart, George Hawkins, David Helscher, Randy
Howard, Paul Jay, Ray King, Michael Lafayette, Larry McElwain, Grice McMullan, Christina
Meier, Paul Melnick, Jeremy Moss, Jean Mumm, Bill Nusbaum, Andrew Painter, Hope Payne, Cart
Reilly, Michelle Rosati, Lori Schweller, Susan Siegfried, Max Wiegard, Cooper Youell, Ben Winn

III.

Approval of Minutes of Winter Meeting of the BOG and Section held January 20, 2017.
Ms. Creasman added Howard Gordon and corrected some spelling.
Motion to adopt minutes as corrected was made by Mr. Hegeman; seconded by Mr. Gregory.
Passed by voice vote without objection.

IV.

FINANCIAL REPORT

A. Discussion re Budget/Ledger (see attached)
Mr. Biggs presented the budget for the 2017-2018 fiscal year. In the past month he reviewed
expenditures over the last 4 years to develop a more accurate picture of actual costs. The Bar
informed him the categories and allocation of costs within categories are controlled by its
internal administrative process. Our Section has ended up with positive cash flow each year
due to The Fee Simple being mostly electronic now, rather than paper copies being printed for
all members.
Mr. Biggs expressed a desire to maintain the $15 credit for members attending the Annual
Meeting in May, since so many of the other benefits benefit leadership and section members.
Mr. Gregory questioned how the credits can be given for the Advanced and Annual meeting
that exceed the full amount of the dues a member pays. The reason is that not all members
attend the meetings. Mr. McElwain questioned how the discount was paid. Mr. Biggs said
VaCLE invoiced the Bar with payment from funds allocated to the Real Property Section.
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Mr. Biggs notes the primary benefits to Section membership are The Fee Simple, our excellent
Annual and Advanced Seminars each year, and the ability to interact with other real estate
practitioners around the commonwealth.
Mr. Graybeal moved to accept the budget as presented. Mr. Gregory seconded. Passed by voice
vote without objection.

B. Comments re Expense Vouchers
Expense reimbursement vouchers except for the Summer meeting in June must be processed
and approved by the Chairman within 30 days of the meeting. In order to submit the requests to
the Bar on time, all vouchers must be submitted to Mr. Biggs no later than Friday, March 17.
Ms. Siegfried inquired if he would accept vouchers at the meeting. He replied in the
affirmative.
V.

STANDING COMMITTEES
A. MEMBERSHIP
1. Membership Committee Report –
Mr. Hart reported that VaCLE is again offering two scholarships from VaCLE for the
Annual Seminar in May, and that the Section will again participate in the December First
Day of Practice seminar.
2. New Area Representatives

a. Mr. McElwain nominated Thomson Lipscomb of Boydton, Va. as an Area

Representative from the Southern Section. Mr. Lipscomb is interested in serving on the
Residential and Title Insurance Committees.

b. Ms. Creasman nominated Ali T. Anwar, current co-chair of the Title Insurance
Committee, who resides in Tidewater.

Ms. Byler moved to elect these nominees as Area Representatives. Ms. Schweller
seconded. Passed by voice vote without objection.
3. Updated Handbook was accepted without comment.
4. Roster – Mr. Biggs noted the Roster has been updated.
B. PROGRAMS

1. 21st Annual Advanced Real Estate Seminar — Ms. Caplinger stated 140 people are
registered for the seminar, with space available for walk in attendees.

2. 35th Annual Real Estate Seminar — Ms. Caplinger gave the following summary as to
dates, locations and topics:

a. Tuesday, May 9, 2017 – Roanoke
b. Wednesday, May 10, 2017 – Fairfax
c. Tuesday, May 16, 2017 – Williamsburg law School
d. Topics –
- Annual Statutory update
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- Case law update
- Enforcement of Judgments
- Elder Law for real estate attorneys
- Cyber security (ethics)
Mr. Gordon asked what’s going on currently with cyber security. Ms. Caplinger discussed a
situation where the day before the meeting an attorney’s secretary accepted a fraudulent
email changing wiring instructions of seller’s proceeds in excess of $170,000, which opens
the law office up to liability. A short discussion followed of whether E&O insurance
would cover the loss, or whether even Cybersecurity Insurance would cover it.
Ms. Creasman discussed a situation on Wednesday where a real estate agent’s email was
hacked and purchaser wired purchase money to an erroneous account. In this case, for some
reason, the bank questioned the wire and the funds were recovered.
Mr. McMullan suggested attorneys take care when checking their 401(k) handled by
yourself. He cited an email from a national bank with an attachment that linked to the
account if name and password were inserted. Instead he contacted the lender who
confirmed the email was legitimate, then advised him to never open an attachment, but to
always log on separately.
Bottom line recommendations: Keep training staff. Make sure to stay up to date on current
scams. Check to determine what insurance coverage your office has to deal with
cybercrime.

3. Ms. Caplinger introduced Ms. Banks as the new VaCLE liaison for our Section.
4. 2017 VSB Summer Meeting CLE — Ms. Creasman reported that the Local Government
Section is taking primary responsibility for this seminar to be presented Friday morning,
June 16, 2017. William Shewmake of LeClairRyan in Richmond will be speaking on
behalf of real estate attorneys.

5. Possible New Venue for Advanced — Mr. Biggs discussed the possible need to relocate

the Spring meeting, primarily because the Winter and Summer meetings are also in the
Tidewater area. It may be more equitable to have the Spring meeting in another section of
the state. Comments should be directed to Ms. Caplinger (CaplingerP@CTT.com) by
March 15, 2017. Section members will be polled as to their opinion as well.

C. TECHNOLOGY — Mr. Graybeal stated there was nothing to report other than he is working

on a Fee Simple article about encryption from a practical point of view and a short discussion
of various options available.

D. THE FEE SIMPLE – Mr. Gregory said Article Submission Deadline – March 31, 2017 which
is somewhat flexible. Articles are needed. Mr. Dickenson and Mr. Chess are working on an
article. Substantive Committees need to submit articles on a regular basis, as much as possible.

Mr. Biggs reminded ARs they need to serve on at least one committee and help generate
articles and topics for seminars.
VI.

SUBSTANTIVE COMMITTEES

A. Creditor's Rights and Bankruptcy – Biggs - no meeting; working on lien enforcement
seminar

B. Ethics – Waugaman – no report
C. Land Use and Environmental – Schweller – no report
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D. Title Insurance – Creasman – no report
E. Residential Real Estate – Meier or Walker -no report
F. Eminent Domain – Loller –no report
G. Commercial Real Estate – Chess – no report; needs a new chairperson or co-chairperson
H. Common Interest Community – Moss
See written report attached. Need members for the committee.
VII. UNFINISHED BUSINESS
Judicial liaison – Mr. Biggs reported Ms. Creasman will work on this between now and June.
VIII. NEW BUSINESS
A. Items from the Floor

1. David Helscher announced the Traver Scholar Award winner for 2017 was Kay Creasman.
2. Mr. Gregory reported he has been asked by the Uniform Law Commission at the national
level to provide information about land sales or installment sales contracts. A short
discussion ensued with most attendees disliking that type of transaction, as it could be
covered with a deed and deed of trust just as well.

3. Mr. Nusbaum asked how the Fee Simple assistant was working out. Mr. Gregory reported

it has worked well, but he is graduating so a new assistant will need to be hired. He will be
reviewing applications and selecting a new assistant as time permits.

IX.

NEXT MEETING – The summer meeting of the Section's Board and Area Representatives will
be held in Virginia Beach on Friday, June 16, 2017 to coincide with VSB Summer Meeting. Our
meeting time and place are still TBD, but will likely commence between 11AM and noon at the
Oceanaire Resort Hotel, 4321 Atlantic Ave., Virginia Beach.

X.

ADJOURNMENT 11:30 a.m.

Respectfully submitted,
Kay M. Creasman, Secretary
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BOARD OF GOVERNORS
REAL PROPERTY SECTION
VIRGINIA STATE BAR
(2017-2018)
[Note: as used herein, a Nathan1 (*) denotes a past Chair of the Section, and a dagger (†) denotes a past
recipient of the Courtland Traver Scholar Award]
Officers
Chair
Whitney Jackson Levin
Miller Levin, P.C.
11 Terry Court
Suite A
Staunton, VA 24401
(540) 885-8146
email: whitney@millerlevin.com
Term Expires: 2018 (2)

Vice-Chair
Kay M. Creasman†
Assistant Vice President and Counsel
Old Republic National Title Insurance Company
1245 Mall Drive
Suite B
North Chesterfield, VA 23235
(804) 897-5499 (804) 475-1765 (cell)
email: kcreasman@oldrepublictitle.com
Term Expires: 2019 (2)

Secretary/Treasurer
Ronald D. Wiley, Jr.
Underwriting Counsel
Old Republic Title
400 Locust Avenue
Suite 4
Charlottesville, VA 22902
(804) 281-7497
email: rwiley@oldrepublictitle.com
Term Expires: 2020 (2)
Board Members
F. Lewis Biggs*
Kepley Broscious & Biggs, P.L.C.
2211 Pump Road
Richmond, VA 23233
(804) 741-0400
email: flbiggs@kbbP.L.C.com
Term Expires: 2020 (3)

Kathryn N. Byler
Pender & Coward, P.C.
222 Central Park Avenue
Suite 400
Virginia Beach, VA 23462-3026
(757) 490-6292
email: kbyler@pendercoward.com
Term Expires: 2020 (2)

Richard B. “Rick” Chess
Chess Law Firm, P.L.C.
2727 Buford Road
Suite D
Richmond, VA 23235
(804) 241-9999 (cell)
email: rick@chesslawfirm.com
Term Expires: 2020 (1)

Karen L. Cohen
Vanderpool, Frostick & Nishanian, P.C.
9200 Church Street
Suite 400
Manassas, VA 20110
(703) 369-4738
email: kcohen@vfnlaw.com
Term Expires: 2020 (1)

1

Named after Nathan Hale, who said “I only regret that I have but one asterisk for my country.” –Ed.
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Kay M. Creasman†
Assistant Vice President and Counsel
Old Republic National Title Insurance Company
1245 Mall Drive
Suite B
North Chesterfield, VA 23235
(804) 897-5499 (804) 475-1765 (cell)
email: kcreasman@oldrepublictitle.com
Term Expires: 2019 (2)

Rosalie K. Doggett
TitleSouth
3170 Highway 31S
Pelham, AL 35124
(205) 907-5404
email: rdoggett@titlesouth.com
Term Expires: 2018 (1)

Mark W. Graybeal
Keegan, DeVol & Clarke, P.L.C.
8133 Leesburg Pike
Suite 220
Vienna, VA 22182
(703) 691-1700
email: mgraybeal@keeganlaw.net
Term Expires: 2020 (2)

Stephen C. Gregory
WFG National Title Insurance Company
1334 Morningside Dr.
Charleston, WV 25314
(703) 850-1945 (cell)
email: 75cavalier@gmail.com
Term Expires: 2019 (2)

Blake Hegeman
12101 Robson Street
Richmond, Virginia 23233
804-349-3228
email: bhegeman@gmail.com
Term Expires: 2018 (1)

Whitney Jackson Levin
Miller Levin, P.C.
11 Terry Court
Suite A
Staunton, VA 24401
(540) 885-8146
email: whitney@millerlevin.com
Term Expires: 2018 (2)

Lori H. Schweller
LeClairRyan
123 East Main Street
Eighth Floor
Charlottesville, VA 22902
(434) 245-3448
email: Lori.Schweller@leclairryan.com
Term Expires: 2019 (1)

Ronald D. Wiley, Jr.
Underwriting Counsel
Old Republic Title
400 Locust Avenue
Suite 4
Charlottesville, VA 22902
(804) 281-7497
email: rwiley@oldrepublictitle.com
Term Expires: 2020 (2)
Ex Officio

Academic Liaison
Lynda L. Butler†
Chancellor Professor of Law
William and Mary Law School
613 South Henry Street
Williamsburg, VA 23185
or
P.O. Box 8795
Williamsburg, VA 23187-8795
(757) 221-3843
email: llbutl@wm.edu
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Karen A. Gould
Virginia State Bar
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Suite 700
Richmond, VA 23219-3565
(804) 775-0550
email: gould@vsb.org
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VBA Real Estate Council Chair
Maxwell H. Wiegard
Gentry Locke
SunTrust Plaza
10 Franklin Road, S.E.
Suite 900
Roanoke, VA 24011
(540) 983-9350
email: mwiegard@gentrylocke.com

Immediate Past Chair
F. Lewis Biggs*
Kepley Broscious & Biggs, P.L.C.
2211 Pump Road
Richmond, VA 23233
(804) 741-0400
email: flbiggs@kbbP.L.C.com
Term Expires: 2020 (3)
Other Liaisons

Virginia CLE Liaison
Tracy Winn Banks
Virginia C.L.E.
105 Whitewood Road
Charlottesville, VA 22901
(434) 951-0075
email: tbanks@vacle.org

VSB Liaison
Dolly C. Shaffner
Meetings Coordinator
Virginia State Bar
1111 East Main Street
Suite 700
Richmond, VA 23219-3565
(804) 775-0518
email: shaffner@vsb.org

Liaison to Bar Counsel
Vacant
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AREA REPRESENTATIVES
Area Representatives are categorized by six (6) regions: Northern (covering generally Loudoun County in
the west to Prince William County in the east); Tidewater (covering generally the coastal jurisdictions from
Northumberland County to Chesapeake); Central (covering generally the area east of the Blue Ridge
Mountains, south of the Northern region, west of the Tidewater region and north of the Southside region);
Southside (covering generally the jurisdictions west of the Tidewater region and south of the Central region
which are not a part of the Western region); Valley (covering generally the jurisdictions south of the
Northern region, west of the Central region and north of Botetourt County); and Western (covering
generally the jurisdictions south of Rockbridge County and west of the Blue Ridge Mountains).
Central Region
Steven W. Blaine
LeClairRyan, P.C.
P.O. Box 2017
123 Main Street
8th Floor
Charlottesville, VA 22902-2017
(434) 971-7771
email: sblaine@leclairryan.com

Tara R. Boyd
Boyd & Sipe, P.L.C.
126 Garrett Street
Suite A
Charlottesville, VA 22902
(804) 248-8713
email: tara@boydandsipe.com

Richard B. “Rick” Chess
Chess Law Firm, P.L.C.
2727 Buford Road, Suite D
Richmond, VA 23235
(804) 241-9999 (cell)
email: rick@chesslawfirm.com

Connor J. Childress
Scott Kroner, P.L.C.
418 E. Water Street
Charlottesville, VA 22902
(434) 296-2161
email: cchildress@scottkroner.com

Kathy Tyree Crain
L. Anderson Hughes, Jr. Law Office
1326 Alverser Plaza
Midlothian, VA 23113
(804) 794-4300 ext. 12
email: Kathy@lahughesjr.com

Douglass W. Dewing*†
P.O. Box 38037
Henrico, VA 23231
(804) 795-1209
email: douglassdewing@gmail.com

Michele R. Freemyers
Leggett, Simon, Freemyers & Lyon, PLC
Counsel to: Ekko Title, L.C.
1931 Plank Road, Suite 208
Fredericksburg, VA 22401
(540) 899-1992
email: mfreemyers@ekkotitle.com

Barbara Wright Goshorn
Barbara Wright Goshorn, P.C.
203 Main Street
P.O. Box 177
Palmyra, VA 22963
(434) 589-2694
email: bgoshorn@goshornlaw.com

J. Philip Hart*
Vice President & Investment Counsel
Legal Department
Genworth
6620 West Broad Street
Building #1
Richmond, VA 23230
(804) 922-5161
email: philip.hart@genworth.com

Randy C. Howard*
11437 Barrington Bridge Ct.
Richmond, VA 23233
(804) 337-1878 (cell)
email: randychoward@msn.com
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Paul D. Jay
Hunton & Williams LLP
Riverfront Plaza, East Tower
951 East Byrd Street
Richmond, VA 23219
(804) 787-8028
email: pjay@hunton.com

Timothy I. Kelsey
Wood Rogers PLC
P.O. Box 2496
Charlottesville, VA 22902
(434) 220-6830
email: tkelsey@woodsrogers.com

Neil S. Kessler*
Troutman Sanders, L.L.P.
P.O. Box 1122
Richmond, VA 23218-1122
(804) 697-1450
email: neil.kessler@troutmansanders.com

Otto W. Konrad
Williams Mullen
200 South 10th Street
Suite 1600
Richmond, VA 23219
(804) 420-6093
email: okonrad@williamsmullen.com

Michael P. Lafayette
Lafayette, Ayers & Whitlock, PLC
10160 Staples Mill Road, Suite 105
Glen Allen, VA 23060
(804) 545-6250 (main) (804) 545-6253 (direct)
email: MLafayette@lawplc.com

Larry J. McElwain*†
Scott Kroner, PLC
418 East Water Street
Charlottesville, VA 22902-2737
(434) 296-2161
email: lmcelwain@scottkroner.com

C. Grice McMullan, Jr. *†
Thompson & McMullan, P.C.
100 Shockhoe Slip
3rd Floor
Richmond, VA 23219-4140
(804) 698-6203
email: cgmcmullan@t-mlaw.com

Hope V. Payne
Scott Kroner, PLC
418 East Water Street
Charlottesville, VA 22902-2737
(434) 296-2161
email: hpayne@scottkroner.com

Collison F. Royer
Royer Caramanis & McDonough
200-C Garrett Street
Charlottesville, VA 22902
(434) 260-8767
email: croyer@rcmplc.com

Lori H. Schweller
LeClairRyan
123 East Main Street
Eighth Floor
Charlottesville, VA 22902
(434) 245-3448
email: Lori.Schweller@leclairryan.com

Susan H. Siegfried*
5701 Sandstone Ridge Terrace
Midlothian, VA 23112
(804) 739-8853
email: shs5701@comcast.net

John W. Steele
Hirschler Fleischer
Federal Reserve Bank Building
701 East Byrd Street
Richmond, VA 23219
or
P. O. Box 500
Richmond, VA 23218-0500
(804) 771-9565
email: jsteele@hf-law.com
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J. Page Williams
Lenhart Pettit P.C.
530 East Main Street
P.O. Box 2057
Charlottesville, VA 22902-2057
(434) 817-7973
email: jpw@lplaw.com

Stephen B. Wood
Bierman, Geesing & Ward, L.L.C.
81200 Three Chopt Road
Room 240
Richmond, VA 23229-4833
(804) 282-0463
email: Stephen.Wood@bgw-llc.com
Northern Region

Dianne Boyle
Chicago Title Insurance Company
2000 M Street, NW
Suite 610
Washington, D.C. 20036
(202) 263-4745
email: boyled@ctt.com

Todd E. Condron
Ekko Title
410 Pine Street, SE
Suite 220
Vienna, VA 22180
(703) 537-0800
email: tcondron@ekkotitle.com

Henry Matson Coxe, IV
Fidelity National Law Group
8100 Boone Blvd
Suite 610
Vienna, VA 22182
(703) 245-0284
email: Matson.Coxe@fnf.com

Diana Helen D’Alessandro
Pesner Kawamoto PLC
7926 Jones Branch Drive
Suite 930
Tysons Corner, VA 22102
(703) 506-9440 ext. 245
email: ddalessandro@pesnerkawamoto.com

Lawrence A. Daughtrey
Kelly & Daughtrey
10605 Judicial Drive
Suite A-3
Fairfax, VA 22030
(703) 273-1950
email: ldaught@aol.com

Pamela B. Fairchild
Attorney at Law
Fairchild Law
9501 Ferry Harbour Court
Alexandria, VA 22309
(703) 623-9395 (cell)
email: pam@fairchild-law.com

Jack C. Hanssen
Moyes & Associates, P.L.L.C.
21 North King Street
Leesburg, VA 20176-2819
(703) 777-6800
email: jack@moyeslaw.com

George A. Hawkins
Dunlap Bennett & Ludwig
8300 Boone Boulevard, #550
Vienna, VA 22182
(703) 777-7319 (main) (571) 252-8521 (direct)
email: ghawkins@dbllawyers.com

John H. Hawthorne
Protorae Law, P.L.L.C.
1921 Gallows Road
Suite 850
Tysons, VA 22182
(703) 942-6147
email: jhawthorne@protoraelaw.com

Benjamin D. Leigh
Atwill, Troxell & Leigh, PC
50 Catoctin Circle NE, Ste. 303
Leesburg, VA 20176
(703) 777-4000
email: bleigh@atandlpc.com
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Paul H. Melnick*
Pesner Kawamoto
7926 Jones Branch Drive, Suite 930
Tysons Corner, VA 22102
(703) 506-9440
email: pmelnick@pesnerkawamoto.com

Andrew A. Painter
Walsh Colucci Lubeley & Walsh PC
One East Market Street
Suite 300
Leesburg, VA 20176-3014
(703) 737-3633 ext. 5775
email: apainter@thelandlawyers.com

Susan M. Pesner*†
Pesner Kawamoto, P.L.C.
7926 Jones Branch Drive
Suite 930
McLean, VA 22102-3303
(703) 506-9440
email: spesner@pesnerkawamoto.com

Sarah Louppe Petcher
General Counsel
Northern Virginia Association of Realtors®
6641 Locust Street
Falls Church, VA 22046
(703) 207-3200
email: spetcher@nvar.com

Michelle A. Rosati
Holland & Knight
1650 Tysons Boulevard
Suite 1700
Tysons, VA 22102
(703) 720-8079
email: michelle.rosati@hklaw.com

Jordan M. Samuel
Asmar, Schor & McKenna, P.L.L.C.
5335 Wisconsin Avenue, N.W.
Suite 400
Washington, D.C. 20015
(202) 244-4264
email: jsamuel@asm-law.com

Lawrence M. Schonberger*
Sevila, Saunders, Huddleston & White, P.C.
30 North King Street
Leesburg, VA 20176
(703) 777-5700
email: LSchonberger@sshw.com

David W. Stroh
2204 Golf Course Drive
Reston, VA 20191
(703) 716-4573
email: davidwstroh@gmail.com

Lucia Anna Trigiani†
MercerTrigiani
112 South Alfred Street
Alexandria, VA 22314
(703) 837-5000 (703) 837-5008 (direct)
email: Pia.Trigiani@MercerTrigiani.com

Benjamin C. Winn, Jr.
Benjamin C. Winn, Jr, Esquire PLC
3701 Pender Drive
Suite 300
Fairfax, VA 22030
(703) 652-9719
email: bwinn@nvrinc.com

Eric V. Zimmerman
Rogan Miller Zimmerman, P.L.L.C.
50 Catoctin Circle, NE
Suite 333
Leesburg, VA 20176
(703) 777-8850
email: ezimmerman@rmzlawfirm.com
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Southside Region
Robert E. Hawthorne, Jr.
Hawthorne & Hawthorne
1805 Main Street
P. O. Box 931
Victoria, VA 23974
(434) 696-2139
email: robert@hawthorne.law

Thomson Lipscomb
Attorney at Law
89 Bank Street
P. O. Box 310
Boydton, VA 23917
(434) 738-0440
email: janersl@kerrlake.com
Tidewater Region

Ali T. Anwar
Kase & Associates, P.C.
200 Bendix Road
Suite 150
Virginia Beach, VA 23452
(703) 385-9875 ext. 474 (main)
(703) 385-3170 (direct)
email: alia@kaselawyers.com

Robert C. Barclay, IV
Cooper, Spong & Davis, P.C.
P.O. Box 1475
Portsmouth, VA 23705
(757) 397-3481
email: rbarclay@portslaw.com

Michael E. Barney*
Kaufman & Canoles, P.C
P.O. Box 626
Virginia Beach, VA 23451-0626
(757) 491-4040
email: mebarney@kaufcan.com

Paula S. Caplinger*†
Vice President and Tidewater Agency Counsel
Chicago Title Insurance Company
Fidelity National Title Group
P.O. Box 6500
Newport News, VA 23606
(757) 508-8889
email: caplingerP@ctt.com

Brian O. Dolan
Brian Dolan Law Offices, PLLC
12610 Patrick Henry Drive, Ste. C
Newport News, VA 23602
(757) 320-0257
email: brian.dolan@briandolanlaw.com

Alyssa C. Embree
Williams Mullen
999 Waterside Drive
Suite 1700
Norfolk, VA 23510
(757) 629-0631
email: aembree@williamsmullen.com

Howard E. Gordon*†
Williams Mullen
999 Waterside Drive
Suite 1700
Norfolk, VA 23510
(757) 629-0607
email: hgordon@williamsmullen.com

Ann A. Gourdine
115 High Street
Portsmouth, VA 23704
(757) 397-6000
email: aagourdine@gmail.com

Naveed Kalantar
Pender & Coward, P.C.
117 Market Street
Suffolk, VA 23434
(757) 490-6251
email: nkalantar@pendercoward.com

Ray W. King
LeClairRyan, P.C.
999 Waterside Drive
Suite 2100
Norfolk, VA 23510
(757) 624-1454 (main) (757) 441-8929 (direct)
email: ray.king@leclairryan.com
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Charles (Chip) E. Land*
Kaufman & Canoles, P.C.
P.O. Box 3037
Norfolk, VA 23514-3037
(757) 624-3131
email: celand@kaufcan.com

Charles M. Lollar*
Lollar Law, P.L.L.C.
Virginia Bar No. 17009
North Carolina Bar No. 7861
P. O. Box 11274
Norfolk, VA 23517
(757) 644-4657 (office) (757) 735-0777 (cell)
email: Chuck@Lollarlaw.com

Christina E. Meier
Christina E. Meier, P.C.
4768 Euclid Road
Suite 102
Virginia Beach, VA 23462
(757) 313-1161
email: cmeier@cmeierlaw.com

Jean D. Mumm*
LeClairRyan, P.C.
999 Waterside Drive
Suite 2100
Norfolk, VA 23510
(757) 441-8916 (direct) (757) 681-5302 (cell)
email: Jean.Mumm@leclairryan.com

Christy L. Murphy
Kaufman & Canoles, P.C.
150 West Main Street, Suite 2100
Post Office Box 3037
Norfolk, VA 23514
(757) 624-3177
email: clmurphy@kaufcan.com

Cynthia A. Nahorney
Fidelity National Title Insurance Corporation
Commonwealth Land Title Insurance Company
150 West Main Street
Suite 1615
Norfolk, VA 23510
(757) 216-0491
email: Cynthia.nahorney@fnf.com

William L. Nusbaum
WilliamsMullen
1700 Dominion Tower
999 Waterside Drive
Norfolk, VA 23510-3303
(757) 629-0612
email: wnusbaum@williamsmullen.com

Harry R. Purkey, Jr.
303 34th Street
Suite 5
Virginia Beach, VA 23451
(757) 428-6443
email: hpurkey@hrpjrpc.com

Cartwright R. “Cart” Reilly
Williams Mullen
222 Central Park Ave.
Suite 1700
Virginia Beach, VA 23462
(757) 473-5312
email: creilly@williamsmullen.com

Stephen R. Romine*
LeClairRyan, P.C.
999 Waterside Drive
Suite 2100
Norfolk, VA 23510
(757) 624-1454 (main) (757) 441-8921 (direct)
email: sromine@leclairryan.com

William W. Sleeth, III
LeClairRyan, P.C.
5388 Discovery Park Boulevard
3rd Floor
Williamsburg, VA 23188
(757) 941-2821
email: william.sleeth@leclairryan.com

Allen C. Tanner, Jr.
701 Town Center Drive
Suite 800
Newport News, VA 23606
(757) 595-9000
email: atanner@jbwk.com
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Andrae J. Via
Senior Corporate Counsel
Ferguson Enterprises, Inc.
12500 Jefferson Avenue
Newport News, VA 23602
(757) 969-4170
email: andrae.via@ferguson.com

Susan S. Walker*
Jones, Walker & Lake
128 S. Lynnhaven Road
Virginia Beach, VA 23452
(757) 486-0333
email: swalker@jwlpc.com

Edward R. Waugaman†
1114 Patrick Lane
Newport News, VA 23608
(757) 897-6581
email: edward.waugaman@verizon.net

Mark D. Williamson
McGuireWoods, L.L.P.
World Trade Center
Suite 9000
101 W. Main Street
Norfolk, VA 23510
(757) 640-3713
email: mwilliamson@mcguirewoods.com

Valley Region
K. Wayne Glass
Poindexter Hill, P.C.
P.O. Box 235
Staunton, VA 24402-0235
(540) 943-1118
email: kwg24402@gmail.com

James L. Johnson
Wharton Aldhizer & Weaver, P.L.C.
100 South Mason Street
P.O. Box 20028
Harrisonburg, VA 22801
(540) 434-0316
email: jjohnson@wawlaw.com

Paul J. Neal
122 West High Street
Woodstock, VA 22664
(540) 459-4041
email: neallaw@shentel.net

Mark N. Reed
Reed & Reed, P.C.
16 S. Court Street
P.O. Box 766
Luray, VA 22835
(540) 743-5119
email: lawspeaker@earthlink.net
Western Region

David C. Helscher*†
Osterhoudt, Prillaman, Natt, Helscher, Yost,
Maxwell & Ferguson, P.L.C.
3140 Chaparral Drive
Suite 200 C
Roanoke, VA 24018
(540) 725-8182
email: dhelscher@opnlaw.com

Maxwell H. Wiegard
Gentry Locke
SunTrust Plaza
10 Franklin Road, S.E.
Suite 900
Roanoke, VA 24011
(540) 983-9350
email: mwiegard@gentrylocke.com

C. Cooper Youell, IV*
Whitlow & Youell, P.L.C.
28A West Kirk Avenue
Roanoke, VA 24011
(540) 904-7836
email: cyouell@whitlowyouell.com
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Honorary Area Representatives (Inactive)
Joseph M. Cochran*
177 Oak Hill Circle
Sewanee, TN 37375

Robert E. Hawthorne*
Hawthorne & Hawthorne
P.O. Box 603
Kenbridge, VA 23944
(434) 676-3275
(Kenbridge Office)
(434) 696-2139
(Victoria Office)
email: rehawthorne@hawthorne-hawthorne.com

Edward B. Kidd*
Troutman Sanders Building
1001 Haxall Point
Richmond, VA 23219
(804) 697-1445
email: ed.kidd@troutmansanders.com

James B. (J.B.) Lonergan*
Pender & Coward, P.C.
222 Central Park Avenue
Virginia Beach, VA 23462
(757) 490-6281
email: jlonerga@pendercoward.com

Michael M. Mannix*
Holland & Knight, L.L.P.
Suite 700
1600 Tysons Boulevard
McLean, VA 22102
(703) 720-8024
email: michael.mannix@hklaw.com

R. Hunter Manson*
R. Hunter Manson, P.L.C.
P.O. Box 539
Reedville, VA 22539
(804) 453-5600

G. Michael Pace, Jr. *
General Counsel
Roanoke College
Office of the President
221 College Lane
Salem, VA 24153
(540) 375-2047
email: gpace@roanoke.edu

Joseph W. Richmond, Jr*†.
McCallum & Kudravetz, P.C.
250 East High Street
Charlottesville, VA 22902
(434) 293-8191 (main) (434) 220-5999 (direct)
email: jwr@mkpc.com

Michael K. Smeltzer*
Woods, Rogers & Hazlegrove, L.C.
P.O. Box 14125
Roanoke, VA 24038
(540) 983-7652
email: smeltzer@woodsrogers.com
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COMMITTEE CHAIRPERSONS AND OTHER SECTION CONTACTS
COMMITTEE CHAIRPERSONS
Standing Committees
FEE SIMPLE
Chair
Stephen C. Gregory
WFG National Title Insurance Company
1334 Morningside Dr.
Charleston, WV. 25314
(703) 850-1945 (cell)
email: 75cavalier@gmail.com

Membership
Chair
Ronald D. Wiley, Jr.
Underwriting Counsel
Old Republic Title
400 Locust Avenue
Suite 4
Charlottesville, VA 22902
(804) 281-7497
email: rwiley@oldrepublictitle.com

Publication Committee members: Richard B. “Rick” Chess
Karen L. Day
Douglass W. Dewing
Michael P. Lovell
Michelle A. Rosati
Benjamin D. Titter
Lucia Anna Trigiani

Committee members: F. Lewis Biggs
Pamela B. Fairchild
J. Philip Hart
Randy C. Howard
Larry J. McElwain
Harry R. Purkey, Jr.
Susan H. Siegfried

Programs
Co-Chairs
Kathryn N. Byler
Pender & Coward, P.C.
222 Central Park Avenue
Suite 400
Virginia Beach, VA 23462-3026
(757) 490-6292
email: kbyler@pendercoward.com

Technology
Chair
Mark W. Graybeal
Keegan, DeVol & Clarke, P.L.C.
8133 Leesburg Pike
Suite 220
Vienna, VA 22182
703-691-1700
email: mgraybeal@keeganlaw.net
Committee members: F. Lewis Biggs
Douglass W. Dewing
Christopher A. Glaser
Garland Gray

Blake Hegeman
12101 Robson Street
Richmond, Virginia 23233
804-349-3228
email: bhegeman@gmail.com
Committee members: Paula S. Caplinger
Kay M. Creasman
Neil S. Kessler
Jean D. Mumm
Sarah Louppe Petcher
Lori H. Schweller
Edward R. Waugaman
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Substantive Committees
Common Interest Community
Chair
Jeremy R. Moss, CCAL®
Vandeventer Black LLP
101 West Main Street
500 World Trade Center
Norfolk, VA 23510
(757) 446-8522
email: jmoss@vanblacklaw.com

Commercial Real Estate
Chair
John H. Hawthorne
Protorae Law, P.L.L.C.
1921 Gallows Road
Suite 850
Tysons, VA 22182
(703) 942-6147
email: jhawthorne@protoraelaw.com
Committee members: Michael E. Barney
Dianne Boyle
Richard B. “Rick” Chess
Connor J. Childress
Robert Deal
Douglass W. Dewing
K. Wayne Glass, Esquire
Alyson Harter, Esquire
F. Lewis Biggs
Randy C. Howard
Paul D. Jay
Benjamin D. Leigh
Whitney Jackson Levin
James B. Lonergan
C. Grice McMullan, Jr.
David Miller
Jean D. Mumm
William L. Nusbaum
Stephen R. Romine
J. Page Williams
C. Cooper Youell, IV

Committee members: John C. Cowherd
David C. Helscher
Michael A. Inman, CCAL®
Harry R. Purkey, Jr.
William W. Sleeth, III
Susan B. Tarley, CCAL®

Creditors’ Rights and Bankruptcy
Chair
F. Lewis Biggs
Kepley Broscious & Biggs, P.L.C.
2211 Pump Road
Richmond, VA 23233
(804) 741-0400 ext. 203
email: flbiggs@kbbplc.com

Eminent Domain
Chair
Charles M. Lollar
Lollar Law, PLLC
Virginia Bar No. 17009
North Carolina Bar No. 7861
P. O. Box 11274
Norfolk, VA 23517
(757) 735-0777
email: Chuck@Lollarlaw.com

Committee members: Paula S. Beran
Paul K. Campsen
Brian O. Dolan
J. Philip Hart
Hannah W. Hutman
John H. Maddock, III
Richard C. Maxwell
Christy L. Murphy
Lynn L. Tavenner
Stephen B. Wood
Peter G. Zemanian
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Committee members:
Edmund M. Amorosi
David L. Arnold
Nancy C. Auth
Josh E. Baker
James E. Barnett
Stanley G. Barr
Robert J. Beagan
Barbara H. Breeden
James C. Breeden
Lynda L. Butler
Michael S. J. Chernau
Francis A. Cherry, Jr.
Stephen J. Clarke
Charles R. Cranwell
Christianna Dougherty-Cunningham
Joseph M. DuRant
Lawrence S. Emmert
Jerry K. Emrich
Matthew D. Fender
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Gifford R. Hampshire
Jeremy Hopkins
Henry E. Howell
Thomas M. Jackson, Jr.
James W. Jones
James J. Knicely
Brian G. Kunze
Steven L. Micas
Michael E. Ornoff
Sharon E. Pandak
Rebecca B. Randolph
Kelly L. Daniels Sheeran
Mark A. Short
Bruce R. Smith
Rhysa G. South
Paul B. Terpak
Joseph T. Waldo
Scott Alan Weible
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Land Use and Environmental
Chair
Lori H. Schweller
LeClairRyan
123 East Main Street
Eighth Floor
Charlottesville, VA 22902
(434) 245-3448
email: Lori.Schweller@leclairryan.com

Ethics
Chair
Edward R. Waugaman
1114 Patrick Lane
Newport News, VA 23608
(757) 897-6581
email: edward.waugaman@verizon.net
Committee members: David B. Bullington
Todd E. Condron
Kay M. Creasman
Lawrence A. Daughtrey
James M. McCauley
Christina E. Meier
Susan M. Pesner
Lawrence M. Schonberger
J. Page Williams
Eric V. Zimmerman

Committee members: Alan D. Albert
Michael E. Barney
Steven W. Blaine
Karen L. Cohen
Joshua Johnson
Preston Lloyd
John M. Mercer
Lisa M. Murphy
Andrew A. Painter
Stephen R. Romine
Jonathan Stone
Maxwell H. Wiegard

Residential Real Estate
Co-Chairs
Christina E. Meier
Christina E. Meier, P.C.
4768 Euclid Road
Suite 102
Virginia Beach, VA 23462
(757) 313-1161
email: cmeier@cmeierlaw.com

Title Insurance
Chair
Ali T. Anwar
Kase & Associates, P.C.
200 Bendix Road
Suite 150
Virginia Beach, VA 23452
(703) 385-3170
email: alia@kaselawyers.com
Committee members: *Michael E. Barney
Tara R. Boyd
Paula S. Caplinger
Matson Coxe
Kathy T. Crain
Kay M. Creasman
Kenneth L. Dickinson
Rosalie K. Doggett
Brian O. Dolan
Christopher A. Glaser
Stephen C. Gregory
T. Adam Gregory
Randy C. Howard
Paul D. Jay
James L. Johnson
Thomson Lipscomb
Christy L. Murphy
Cynthia A. Nahorney
Edward R. Waugaman
Ronald D. Wiley, Jr.
Benjamin C. Winn, Jr.

Susan S. Walker
Jones, Walker & Lake
128 S. Lynnhaven Road
Virginia Beach, VA 23452
(757) 486-0333
email: swalker@jwlpc.com
Committee members: David B. Bullington
Todd E. Condron
Kay M. Creasman
Pamela B. Fairchild
Michele R. Freemyers
K. Wayne Glass
Barbara Wright Goshorn
Mark W. Graybeal
George A. Hawkins
David C. Helscher
Michael P. Lafayette
Thomson Lipscomb
Paul H. Melnick
Hope V. Payne
Harry R. Purkey
Karen W. Ramey
Mark N. Reed
Trevor B. Reid
Collison F. Royer
Jordon M. Samuel
Allen C. Tanner, Jr.
Ronald D. Wiley, Jr.
Benjamin C. Winn, Jr.
Eric V. Zimmerman
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