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 These analyses primarily rely on the ABA Model Rules, which represent a voluntary organization's suggested
guidelines. Every state has adopted its own unique set of mandatory ethics rules, and you should check those when
seeking ethics guidance. For ease of use, these analyses and citations use the generic term "legal ethics opinion"
rather than the formal categories of the ABA's and state authorities' opinions -- including advisory, formal and
informal.
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Identifying the Client Within a Corporate Entity
Hypothetical 1
As the General Counsel of your publicly traded client, you naturally find yourself
dealing with complicated situations. You just received a call from one of your client's
directors, who serves on the Audit Committee. She has asked you to hire an outside
law firm to assist the Audit Committee in conducting an internal corporate investigation
into possible accounting irregularities. A prominent local lawyer comes immediately to
mind, and within five minutes you have him on the phone. Before you can explain the
situation in any detail, he asks you a simple question.
Who will be the outside law firm's client in this representation -The board member who called you?
The Audit Committee?
The Board of Directors?
The corporation?
The corporation's shareholders?
THE CORPORATION (ACTING THROUGH THE BOARD OF DIRECTORS)
Analysis
As in so many other contexts involving ethics, the attorney-client privilege and
other doctrines, the key to beginning the analysis involves properly defining the client.
There are many constituencies inside a corporation that could establish a separate
attorney-client relationship with an outside or an in-house lawyer.
"Default" Position: Corporation as the Client
The "default" position is that a lawyer advising a corporation's constituent
represents the corporation as an institution.

47245260-1
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A lawyer employed or retained by an organization represents
the organization acting through its duly authorized
constituents.
ABA Model Rule 1.13(a).
In several cases, courts applied this "default" position in situations in which the
lawyers apparently did not clearly identify their client.
For instance, one court held that WilmerHale represented "the entire corporation,
and not just the Audit Committee" (meaning that the firm's communications with
corporate employees deserved privilege protection).1 An earlier New York state court
case held that a lawyer providing advice to a company's Special Litigation Committee
represented both the committee "and the corporation as a whole" -- which the court
equated as representing "the plaintiff shareholders."2
Representation of Corporate Constituents Rather than the Corporation
Although the "default" position normally defines the client as the corporation itself
rather than any of its constituents, courts sometimes find that lawyers have or could
have established an attorney-client relationship with one of the corporation's
constituents.
1

Lawrence E. Jaffee Pension Plan v. Household Int'l, Inc., 244 F.R.D. 412 (N.D. Ill. 2006).

2

Weiser v. Grace, 683 N.Y.S.2d 781, 786 (N.Y. Sup. Ct. 1998) (assessing plaintiff shareholders'
efforts to obtain documents from the special litigation committee of defendant company; "The court
recognizes that some of the documents sought may contain privileged matter which may be immune from
discovery, notwithstanding their relevance to issues of good faith and the reasonableness of the
investigation. Thus, an in camera review is the appropriate procedural vehicle to ensure that those
privileges are not violated, while permitting plaintiffs to obtain the discovery necessary to challenge the
SLC's [Special Litigation Committee] good faith. However, the court notes that the application of the
attorney-client privilege is problematic. The SLC's counsel represents both the SLC and the corporation
as a whole (e.g., the plaintiff shareholders). Under such circumstances, the attorney-client privilege
would not bar discovery of all communications between counsel and the SLC."; noting that the Garner
doctrine might entitle plaintiffs to review the documents, and ordering an in camera review to assist in that
determination).

47245260-1
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A Delaware court held that a special board committee could have hired its own
lawyer to represent just a committee, and withheld privileged communications from
other members of the board.3
In 2008, the Northern District of California held that Howrey represented only the
Special Committee of a company's Board, and not the Board itself -- concluding that the
Special Committee and the Board did not even share a "common interest."
The court notes that not only is the Board not Howrey's client
such that the attorney-client privilege does not attach, the
Board also does not have a common interest with the
Special Committee since it was the Special Committee's
mandate to ascertain whether members of the Board . . .
may have engaged in wrongdoing.
SEC v. Roberts, 254 F.R.D. 371, 378 n.4 (N.D. Cal. 2008).4

3

Moore Bus. Forms, Inc. v. Cordant Holdings Corp., Civ. A. Nos. 13911 & 14595, 1996 Del. Ch.
LEXIS 56 (Del. Ch. June 4, 1996) (assessing a dispute between a corporation and a plaintiff shareholder
who had sued the corporation over the right of the shareholder's designee to review information furnished
to other board members; ultimately granting the shareholder's motion to compel discovery, because the
shareholder was entitled to the information that its designated director was entitled to see; noting that the
company could have included a different provision in the stockholder agreement or arranged for
appointment of a special committee; "Under either scenario the special committee would have been free
to retain separate legal counsel, and its communications with that counsel would have been properly
protected from disclosure to Moore [shareholder] and its director designee. Neither approach was
followed here.").
4

SEC v. Roberts, 254 F.R.D. 371, 378 n.4, 378 (N.D. Cal. 2008) (assessing privilege issues in
connection with an internal corporate investigation of possible options backdating at McAfee, conducted
by the Howrey law firm; concluding that the McAfee Board and the Special Committee did not share a
common interest; "The court notes that not only is the Board not Howrey's client such that the
attorney-client privilege does not attach, the Board also does not have a common interest with the Special
Committee since it was the Special Committee's mandate to ascertain whether members of the Board . . .
may have engaged in wrongdoing. In this respect, this court disagrees with the conclusion reached in In
Re BCE West, L.P., No. M-8-85, 2000 U.S. Dist. LEXIS 12590, 2000 WL 1239117 (S.D.N.Y. Aug. 31,
2000).; finding that Howrey's disclosure to the Board triggered a waiver; "Certain instances of waiver are
straightforward. When Howrey 'detailed for the Board the various stock option issues, improprieties and
erroneous option grant dates that were discovered in the investigation,' . . . it waived the work product
privilege with respect to its conclusions regarding which option grant dates were improper or erroneous.";
ultimately finding a broad scope of waiver, although applied on an interviewee-by-interviewee basis -- so
that Howrey's disclosure of its opinions about the interview or the interviewee triggered a subject matter
waiver covering materials that the law firm created during that interview).
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Defining the lawyer's "client" in this way can have dramatic effects. The Northern
District of California found that Howrey's communications with Board members who did
not serve on the Special Committee did not even deserve privilege protection.
The notes with respect to communications between Howrey
and the Board or members of the Board that are not
members of the Special Committee are not protected by the
attorney-client privilege since they are not with respect to
communications between Howrey and its client, the Special
Committee of the Board.
Id. at 383 (emphasis added). This was a remarkable finding, because in most situations
a corporation's lawyer can rely on the Upjohn standard to protect the lawyer's
communications with other constituents of the corporation (such as employees) even if
the lawyer does not separately represent them.
In addition to aborting the privilege, defining the client relationship so narrowly
can destroy the privilege in another way. The Northern District of California held that
Howrey waived the attorney-client privilege by reporting to the full board its finding
following an options backdating investigation.
Certain instances of waiver are straightforward. When
Howrey 'detailed for the Board the various stock option
issues, improprieties and erroneous option grant dates that
were discovered in the investigation,' . . . it waived the work
product privilege with respect to its conclusions regarding
which option grant dates were improper or erroneous.
Id. This finding undoubtedly came as a shock to the lawyers and their "client," the
Special Committee. Such a privilege dispute highlights the risks of failing to have
carefully defined the "client."
In 1998, a Delaware state court assessed a similar situation, in which Orrick
Herrington was hired by a single-member Special Committee of a client board of
47245260-1
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directors -- to investigate possible options backdating.5 That court also found that
Orrick Herrington waived the attorney-client privilege protection by reporting on its
investigation to the full board, which included two directors who themselves were
targets of the investigation (and who were accompanied at the board meeting by their
personal lawyers from Quinn Emanuel).6

5

Ryan v. Gifford, Civ. A. No. 2213-CC, 2008 Del. Ch. LEXIS 2, at *3, *10, *10-11, *11, *12, *12 n.9,
*16, *17-18 (Del. Ch. Jan. 2, 2008) (unpublished opinion) (addressing a situation in which the law firm of
Orrick Herrington and forensic accounting firm LECG conducted an investigation into possible options
backdating by executives and directors of Maxim; noting that Maxim's board established a Special
Committee composed of a single director, which was not an "independent Special Litigation Committee"
under Delaware law; explaining that the single-member Special Committee retained Orrick, who did not
provide a written report but instead presented an oral report to a Maxim board meeting attended by three
directors represented by the law firm of Quinn Emanuel in the derivative action that prompted Orrick
Herrington's investigation; noting that Maxim's board found that some director received backdated
options, but did not take any action to recover any damages; further explaining that Maxim "provided
details of this work to third-parties, including NASDAQ and publicly to investors (through the SEC Form
8-K). Moreover, the Special Committee itself provided a number of documents to the SEC, the United
States Attorney's Office, and Maxim's current and former auditors."; also noting that "the director
defendants in this case have specifically made use of the Special Committee's findings and conclusions
for their personal benefit and have argued to this Court that the Special Committee's exoneration of them
should be accorded deference. The director defendants have made these arguments in a brief, opposing
plaintiffs' motion to amend the complaint, in which coincidentally Maxim has expressly joined. Further,
the director defendants have extensively relied upon the Special Committee's findings both in opposing
plaintiffs' motion for summary judgment and in support of their own motion for summary judgment. At the
time of the November 30 decision, in their unamended summary judgment brief, the director defendants
explicitly rely upon the unwritten 'findings' of the Special Committee that purport to absolve the director
defendants of liability." (footnote omitted); "[T]he director defendants have submitted an amended brief in
support of their motion for summary judgment that purports to disavow reliance on the Special
Committee's findings, despite their explicit reliance thereon in the first brief in support of their motion.";
noting that in an earlier opinion "the Court ruled that Maxim, its Special Committee and Orrick must
produce all material related to the Special Committee's investigation that were withheld on grounds of
attorney-client privilege."; "The Court also directed Orrick to turn over its work-product, including its
interview notes, for in camera review. Orrick does not seek to appeal any aspect of this Court's ruling,
including the ruling that plaintiffs have made a showing of good cause to obtain its non-opinion work
product."; noting that Maxim did not appeal the court's earlier decision that the Garner doctrine overcame
any privilege claim; after explaining that the court's Garner determination "provides an independent basis"
for its conclusion requiring Maxim to disclose the documents, also noting the directors' essential
inaccurate description about whether they were relying on Orrick Herrington's report; "At the time of the
November 30 decision, however, the director defendants explicitly asserted that the findings of the
Special Committee were entitled to deference from this Court. Moreover, even if this Court ignores the
suspicious timing of the director defendants' purported disavowal of reliance on the investigation, Maxim
seeks to further avail itself of the Special Committee's report, which will redound to the benefit of the
director defendants."; declining to certify an appeal).
6

Id. at *23.
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Wisdom of Carefully Defining the "Client"
For obvious reasons, lawyers and corporations with which the lawyers work
share an interest in carefully defining the "client" at the start of any representation -- at
least if application of the "default" position would frustrate the intended representation.
Lawyers planning ahead can avoid extreme prejudice by undertaking this
common sense step. In 2006, the Alabama Supreme Court held that a bankrupt
company's trustee could not gain access to documents created by Skadden, Arps -because that law firm represented just the company's outside directors, not the
company.7
The court pointed to the following language in Skadden, Arps' retainer letter with
the corporation's outside directors.
We are pleased that you as outside directors (the "Outside
Directors") of Just For Feet, Inc. (the "Company") have
decided to engage [the Skadden law firm] to assist you in
your review of various matters relative to the Company. . . .

7

Ex parte Smith, 942 So. 2d 356, 357-58, 360-61 (Ala. 2006) (addressing efforts by a bankruptcy
trustee to obtain communications that the bankrupt company's outside directors had with the Skadden law
firm before the bankruptcy; finding that the following language in the outside directors' retainer letter with
Skadden created a separate attorney-client relationship between the outside directors and Skadden, that
allowing them to withhold the documents from the bankruptcy trustee: "'We are pleased that you as
outside directors (the "Outside Directors") of Just For Feet, Inc. (the "Company") have decided to engage
[the Skadden law firm] to assist you in your review of various matters relative to the Company. . . . With
respect to the Company and its subsidiaries and parties affiliated with the Outside Directors generally, it is
our understanding that the [Skadden law firm] is not being asked to provide, and will not be providing,
legal advice to, or establishing an attorney-client relationship with, the Company, its subsidiaries, any
such affiliated party or any Outside Director in his individual capacity and will not be expected to do so
unless the [Skadden law firm] has been asked and has specifically agreed to do so.'"; explaining that "if a
corporate officer or director can have a personal attorney-client privilege with regard to communications
with corporate counsel concerning the general affairs of the company, then directors and officers can
have their own personal outside counsel and their communications with counsel regarding their personal
rights and liabilities will be privileged, even though those communications pertain to matters relating to the
affairs of the company. We hold that the outside directors and the Skadden law firm were free to form
their own attorney-client relationship, to which JFF was not a party, regarding the directors' individual
personal rights and liabilities stemming from 'various matters relative to the Company.'").

47245260-1
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With respect to the Company and its subsidiaries and parties
affiliated with the Outside Directors generally, it is our
understanding that the [Skadden law firm] is not being asked
to provide, and will not be providing, legal advice to, or
establishing an attorney-client relationship with, the
Company, its subsidiaries, any such affiliated party or any
Outside Director in his individual capacity and will not be
expected to do so unless the [Skadden law firm] has been
asked and has specifically agreed to do so.
Ex parte Smith, 942 So. 2d 356, 357-58 (Ala. 2006).
Of course, lawyers and everyone else with whom the lawyer deals must
remember the "client's" identity on a day-to-day basis. This allows the lawyer to assure
privilege protection where appropriate and (especially) to avoid waiver.
Lawyers not carefully identifying the "client" in a corporate setting can also face
financial exposure.


47245260-1

Meredith Hobbs, Holland & Knight's Lesson? Get a Disclaimer, Fulton
County Daily Report, May 21, 2012 ("Legal malpractice lawyers say the best
way for lawyers to protect themselves from the situation Holland & Knight
finds itself in – on the hook for $34.5 million in damages for malpractice
claims brought by unhappy real estate investors – is by having individuals
involved in complex multi-party transactions sign waivers saying the firm
doesn't represent them."; "Holland & Knight's lawyers weren't able to
persuade the jury that the firm represented only Shailendra Group and some
of the development entities the plaintiffs formed with Shailendra – but not the
individual plaintiffs themselves, according to court documents."; "Holland &
Knight's case could have been bolstered by a waiver specifying that
then-partner Reeder Glass didn't represent the plaintiffs individually or provide
them legal advice in the series of complex, multi-party real estate deals he
handled for Shailendra Group and its investment partners, [Christine Mast,
malpractice defense lawyer] said."; "One problem is that lawyers and clients
may work on deals over an extended period of time, [Linley Jones, attorney
handling plaintiffs malpractice,] said. 'Often they become very chummy. The
lines of lawyer, friend and counselor can become blurred. That can make it
awkward to send a letter saying you don't represent someone to a person you
went to dinner with the night before.'"; "The malpractice lawyers agreed that
relationship creep became a pitfall for Holland & Knight. The firm started out
representing Shailendra Group, but then formed business entities for
Shailendra and the other investors, according to the public record, said
7
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plaintiffs malpractice lawyer Rickman Brown of Evans, Scholz, Williams &
Warncke.").


47245260-1

Eternal Pres. Assocs., LLC v. Accidental Mummies Touring Co., Case No. 1013008, 2011 U.S. Dist. LEXIS 197, at *2-3, *17, *18-19, *19 (E.D. Mich.
Jan. 3, 2011) (denying a motion to disqualify Clark Hill from representing both
an LLC and an entity that controls the LLCs managing member; explaining
that the LLC sued its half owner, and that Clark Hill represented [both the LLC
and the other half owner; "The Court finds that a conflict certainly exists; but
the conflict is between Wolf [half owner of the LLC represented by Clark Hill]
and DSC [entity controlling the managing member of the LLC] over who
should control the litigation against AMTC [LLC represented by Clark Hill, and
plaintiff in suing half owner Wolf]. Disqualifying Clark Hill would do little to
resolve that conflict, and the Court finds it unnecessary to do so under the
Michigan Rules of Professional Conduct. Clark Hill's loyalties are not divided,
since the firm is doing the bidding of AMTC's managing member. That is not
to say, however, that Clark Hill may not have a fiduciary duty to Wolf as an
equal member of AMTC. For now, however, the Court concludes that Clark
Hill may continue to represent AMTC in this litigation, albeit at its peril. The
motion to disqualify, therefore, will be denied."; "[A]s long as DSC controls
AMTC, Clark Hill will not face that conflict. Clark Hill must follow the
instruction of its client, and it must give advice unfettered by conflicting loyalty
to another client. But it is unlikely that AMTC would consider the possibility of
a suit against DSC while an entity controlled by DSC determines AMTC's
litigation decisions. As long as DSC-controlled interests are in a position to
decide what is in AMTC's best interests, Clark Hill's simultaneous
representation of both AMTC and DSC will not violate Michigan Rule of
Professional Conduct 1.7."; "It is important to note that Wolf's claim of conflict
of interest is not based on Clark Hill's possession of confidential
information . . . . Instead, it is based on the idea that Clark Hill, taking
instruction from the managing member of AMTC, Marcon Eekstein (which is
manages [sic] by Eekstein's Workshop, L.L.C., in turn wholly owned by DSC),
will not pursue a litigation strategy that Wolf would like and DSC may not.
That cannot constitute a violation of Michigan Rule of Professional Conduct
1.7(b); if it did, no lawyer could represent AMTC in the present litigation,
regardless of which of the fifty percent members controlled AMTC. Disputes
between constituent members over control of an entity should not be resolved
under the guise of an attorney conflict of interest."; "That is not to say that
Wolf may not have recourse against Clark Hill directly. An attorney who
represents a closely held corporation and a controlling shareholder may also
have a fiduciary to the other shareholder(s).").

8

Virginia State Bar
th
75 Annual Meeting - Corporate Counsel Section
Ethics Considerations for In-House Counsel
Hypotheticals and Analyses

McGuireWoods LLP
T. Spahn (6/14/13)

Unfortunately, courts sometimes inexplicably ignore these careful lawyers' best
efforts. A 2012 Pennsylvania appellate court decision highlights this risk.8
8

Kirschner v. K&L Gates LLP, 46 A.3d 737, 742, 743, 744, 749, 749 n.3, 749, 749-50, 750, 751,
753, 753 n.6, 754 (Pa. Super. Ct. 2012) (holding that a liquidation trustee can pursue malpractice, breach
of fiduciary duty, and other claims against K&L Gates on behalf of a bankrupt company, despite a retainer
letter explicitly indicating that K&L Gates did not represent the company, but instead represented only the
special committee of a board of directors; explaining that after several of its senior financial executives
resigned after accusing CEO Podlucky of financial improprieties, Le-Nature's board of directors
determined that it was "in the best interest of the Company to appoint a special committee of independent
directors" to investigate matters; noting that the Special Committee determined that "it was critical to
retain on behalf of the company, legal counsel with experience in conducting such investigations; noting
that K&L Gates's retainer letter contained the following provision: "'We understand that we are being
engaged to act as counsel for the special committee and for no other individual or entity, including the
Company or any affiliated entity, shareholder, director, officer or employee of the Company not
specifically identified herein. We further understand that we are to assist the Committee in investigating
the facts and circumstances surrounding the aforementioned resignations and assist the Special
Committee in developing any findings and recommendations to be made to the full Board of the Company
with respect thereto. The attorney-client relationship with respect to our work, including our work product,
shall belong to the Committee. Only the Committee can waive any privilege relating to such work.'";
noting that K&L Gates hired P&W as a financial expert pursuant to a retainer letter that contained the
following sentence: "'P&W shall provide general consulting, financial accounting, and investigative or
other advice as requested by K&L [Gates] to assist it in rendering legal advice to Le[-]Nature's."
(alterations in original); explaining that K&L gave a draft of its investigation report to Podlucky, even
though he was not a member of the Special Committee; reciting the report as finding no evidence that
Podlucky had engaged in impropriety; pointing out that Poducky later hired K&L Gates on behalf of the
company to prepare an initial public offering, but that eventually a custodian found "massive fraud" at the
company, which caused it to declare bankruptcy; acknowledging that the trial court had dismissed the
liquidation trustee's legal malpractice/negligence claim against the firm, because the firm had been
retained to protect the interests of the shareholders rather than the company itself; reversing the trial
court's finding, concluding "[t]he averments of the Amended Complaint, taken as true, establish that
Le-Nature's, acting through its Board and the Board's Special Committee, sought the legal advice and
assistance of K&L Gates's. Specifically, Le-Nature's sought K&L Gates's legal advice and assistance in
investigating allegations of fraud, and in preparing findings and recommendations for action to be taken
by Le-Nature's."; "As a committee of the Board, the Special Committee had the fiduciary duty to act in the
best interests of not only the shareholders, but also the corporation."; "Contrary to the arguments of K&L
Gates and Ferguson, no conflict of interest existed between Le-Nature's and the Special Committee as
the Special Committee owed a fiduciary duty to act in the best interests of the company."; "By its
Resolution, the Board authorized the Special Committee to retain counsel to conduct an investigation 'on
behalf of the company.'"; "Under Delaware law, the Board could not authorize the Special Committee to
act solely on behalf of investors. Such authorization would violate the Board's fiduciary duty to
Le-Nature's. . . . [U]nder Delaware law, the Special Committee only could act in the best interests of
Le-Nature's and its shareholders."; "K&L Gates retained P&W to provide, inter alia, consulting, financial
and investigative advice to K&L Gates 'to assist it in rendering legal advice to Le[-]Nature's.'" (alteration in
original); "In addition to the foregoing, the Amended Complaint asserts that K&L Gates provided a draft of
its Report not only to the Special Committee, but also to Podlucky. . . . Podlucky was not a member of
the Special Committee."; also reversing the trial court's finding that the liquidation trustee could not seek
damages because the company was already insolvent when K&L Gates prepared its report; the "trial
court rejected Trustee's claim for damages because Le-Nature's was insolvent at the time K&L Gates
prepared its Report in December 2003"; "[W]e conclude that Trustee seeks traditional tort damages. The
fact of Le-Nature's insolvency does not negate the harm allegedly resulting from K&L Gates's professional
47245260-1
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In Kirschner v. K&L Gates LLP, 46 A.3d 737 (Pa. Super. Ct. 2012), a
Pennsylvania appellate court held that the liquidation trustee for Le-Nature could pursue
malpractice, negligence, breach of fiduciary duty and other claims against the law firm
of K&L Gates -- despite an explicit provision in the firm's retainer letter disclaiming any
representation of the company itself, and instead indicating that the company board's
Special Committee was the firm's sole client.
After a number of Le-Nature's senior financial executives left the company and
alleged that CEO Podlucky was engaging in financial improprieties, Le-Nature's board
of directors unanimously passed a resolution indicating that it was "in the best interest of
the Company to appoint a special committee of the independent directors to conduct an
investigation" into the executives' resignations.9 The board appointed three
independent directors to serve on the Special Committee, who then determined that "it
was critical to retain on behalf of the company, legal counsel with experience in
conducting such investigations."10
The Special Committee retained K&L Gates to conduct the investigation "on
behalf of the Company." The law firm's retainer letter with the Special Committee
contained the following paragraph:
We understand that we are being engaged to act as
counsel for the special committee and for no other individual
negligence."; "Despite the fact that other courts may have determined that similar complaints involving
Le-Nature's have alleged deepening insolvency as damages, we conclude that the Complaint before this
Court does not, under Pennsylvania law."; "According to the Amended Complaint, these damages were
reasonably foreseeable and K&L Gates's malpractice enabled Podlucky and the interested directors to
continue their fraudulent activity.").
9

Id. at 742.

10

Id.

47245260-1
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or entity, including the Company or any affiliated entity,
shareholder, director, officer or employee of the Company
not specifically identified herein. We further understand that
we are to assist the Committee in investigating the facts and
circumstances surrounding the aforementioned resignations
and assist the Special Committee in developing any findings
and recommendations to be made to the full Board of the
Company with respect thereto. The attorney-client
relationship with respect to our work, including our work
product, shall belong to the Committee. Only the Committee
can waive any privilege relating to such work.
Id. at 743.
To assist the investigation, K&L retained a financial expert, P&W, pursuant to a
retainer letter that contained the following sentence:
P&W shall provide general consulting, financial accounting,
and investigative or other advice as requested by K&L
[Gates] to assist it in rendering legal advice to Le[-]Nature's.
Id. at 744 (alterations in original). K&L Gates later sent a draft of its report to Podlucky,
even though he was not a member of the Special Committee. The firm found no
widespread fraud, and was later retained by Podlucky on behalf of the company to help
with an initial IPO.
After new allegations of fraud, the company was placed in the hands of a
custodian, and later declared bankruptcy.
The appellate court acknowledged that the trial court dismissed the claims
against K&L Gates because the firm had been retained "solely to protect the interests of
the remaining equity holders," rather than the company itself. Id. at 748.
The appellate court nevertheless reversed, concluding that
[t]he averments of the Amended Complaint, taken as true,
establish that Le-Nature's, acting through its Board and the
Board's Special Committee, sought the legal advice and
47245260-1
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assistance of K&L Gates. Specifically, Le-Nature's sought
K&L Gates's legal advice and assistance in investigating
allegations of fraud, and in preparing findings and
recommendations for action to be taken by Le-Nature's.
Id. at 749. The appellate court pointed to a number of facts in support of its conclusion.


"As a committee of the Board, the Special Committee had the fiduciary duty to
act in the best interests of not only the shareholders, but also the
corporation."11



"Contrary to the arguments of K&L Gates and Ferguson, no conflict of interest
existed between Le-Nature's and the Special Committee as the Special
Committee owed a fiduciary duty to act in the best interests of the
company."12



"By its Resolution, the Board authorized the Special Committee to retain
counsel to conduct an investigation 'on behalf of the company.'"13



"Under Delaware law, the Board could not authorize the Special Committee to
act solely on behalf of investors. Such authorization would violate the Board's
fiduciary duty to Le-Nature's. . . . [U]nder Delaware law, the Special
Committee only could act in the best interests of Le-Nature's and its
shareholders."14



"K&L Gates retained P&W to provide, inter alia, consulting, financial and
investigative advice to K&L Gates 'to assist it in rendering legal advice to
Le[-]Nature's.'"15



"In addition to the foregoing, the Amended Complaint asserts that K&L Gates
provided a draft of its Report not only to the Special Committee, but also to
Podlucky. . . . Podlucky was not a member of the Special Committee."16

11

Kirschner v. K&L Gates LLP, 46 A.3d 737, 749 (Pa. Super. Ct. 2012).

12

Id. at 749 n.3.

13

Id. at 749.

14

Id. at 749-50.

15

Id. at 750.

16

Id. at 750.
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The appellate court also concluded that that liquidation trustee was seeking
traditional tort damages from the law firm, which negated the relevance of whether or
not the company was insolvent at the time K&L Gates provides its report.17

Best Answer
The best answer to this hypothetical is THE CORPORATION (ACTING
THROUGH THE BOARD OF DIRECTORS).
B 2/13

17

The court pointed to the theory of "deepening insolvency," but found that the complaint did not
allege such a theory. "Despite the fact that other courts may have determined that similar complaints
involving Le-Nature's have alleged deepening insolvency as damages, we conclude that the Complaint
before this Court does not, under Pennsylvania law." Id. at 753 n.6.
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Resolving Intra-Corporate Disputes
Hypothetical 2
One of your law school classmates is interviewing for in-house law jobs. She is a
careful planner, and she wants your reaction to two issues, "just in case they come up."
(a)

If state law and the governing corporate documents require a majority board of
directors vote to fire the company's lawyer, may she continue to represent the
corporation if the board deadlocks on a motion to fire her?
YES

(b)

What should your roommate do if the president of one wholly owned subsidiary
gives her direction that is directly contrary to that given by the president of
another wholly owned subsidiary?
ARRANGE FOR THE PARENT TO RESOLVE
THE DISPUTE, AND FOLLOW ITS DIRECTION
Analysis
Lawyers representing corporations owe their duty to the corporation as an entity,

not to any of its constituents. ABA Model Rule 1.13(a).
This basic rule seems easy to understand in the abstract, but can result in
enormously difficult ethics situations for in-house and outside lawyers representing
corporations.
Among other things, there might be some question about the identity of the client
of a corporation's law department. ABA Model Rule 1.0 cmt. [3] explains that "[w]ith
respect to the law department of an organization, including the government, there is
ordinarily no question that the members of the department constitute a firm within the
meaning of the Rules of Professional Conduct. There can be uncertainty, however, as
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to the identity of the client. For example, it may not be clear whether the law
department of a corporation represents a subsidiary or an affiliated corporation, as well
as the corporation by which the members of the department are directly employed."
(a)

In-house and outside lawyers generally must follow the direction of a

corporate client's duly elected board.
If the board must follow a certain procedure to terminate the lawyer, the lawyer
may continue representing the corporation until the board takes the required action.
See, e.g., Virginia LEO 930 (6/11/87) (it is not improper per se for a lawyer to continue
representing a corporate board when two members of the board are satisfied with the
lawyer and two are not; the lawyer must serve the interests of the board as a whole).
(b)

Lawyers representing corporations may also represent their divisions and

subsidiaries, but must take direction from the ultimate source of the corporation's
authority.
This issue is easy in the case of corporate divisions that seem to have differing
views -- the corporation's lawyer must follow instructions from the corporation's duly
elected management.


Restatement (Third) of Law Governing Lawyers § 131 cmt. d ("If a single
business corporation has established two divisions within the corporate
structure, for example, conflicting interests or objectives of those divisions do
not create a conflict of interest for a lawyer representing the corporation.
Differences within the organization are to be resolved through the
organization's decisionmaking procedures.").

In the case of wholly owned subsidiaries, the same rule applies.
However, the issue becomes complicated in the case of subsidiaries that are less
than wholly owned. This is because the lawyer must remember that the corporate client
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has fiduciary duties to minority shareholders. Restatement (Third) of Law Governing
Lawyers § 131 cmt. d, illus. 2 (explaining that a lawyer representing a corporation that is
60% owned by its parent who is asked to assist in a transaction of uncertain fairness
may do so only with the consent of the parent as well as the client, because the
ownership of the two corporations "is not identical and their interests materially differ in
the proposed transaction").
A 2008 New York City legal ethics opinion explained that in-house lawyers
representing a corporate parent and a partially owned subsidiary "must act on the basis
that the parent and each of its represented affiliates is a separate entity with separate
interests." New York City LEO 2008-2 (9/08).

Best Answer
The best answer to (a) is YES; the best answer to (b) is ARRANGE FOR THE
PARENT TO RESOLVE THE DISPUTE, AND FOLLOW ITS DIRECTION.
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Ownership of the Attorney-Client Relationship after
Corporate Transactions
Hypothetical 3
As the most experienced transactional lawyer in your law department, you
generally take responsibility for large corporate transactions. Your client has been
trying to strategically downsize, and you have several questions about the effect of
transactions on the attorney-client relationship (including the privilege).
(a)

If you sell the stock of a subsidiary to another company, who will own the
attorney-client relationship and privilege -Your client?
The former subsidiary?
THE FORMER SUBSIDIARY

(b)

If your client sells substantially all the assets of a subsidiary to another
corporation, who will own the relationship and privilege -Your client?
The asset's purchaser?
THE ASSET'S PURCHASER (MAYBE)

(c)

Can you affect the relationship's and the privilege's ownership in the
transactional documents?
MAYBE
Analysis
Although starting with the common-sense notion that in-house lawyers represent

the institutional client and not any constituent of the institutional client, any analysis
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involving corporate transactions can create remarkably complicated and even
frightening implications.
(a)

As a corporate asset, the attorney-client relationship and privilege

normally passes to corporate successors (who can assert or waive the privilege) -including bankruptcy trustees. Commodity Futures Trading Comm'n v. Weintraub, 471
U.S. 343, 349 (1985); United States v. Campbell, 73 F.3d 44, 47 (5th Cir. 1996).
Lawyers representing corporations which are teetering on the edge of bankruptcy
should keep this rule in mind. Bankruptcy trustees might ultimately control the privilege
that would otherwise protect from public view desperate pre-bankruptcy
communications between management and the lawyer.
The purchaser of a corporation's stock generally steps into the shoes of the
previous owner, and may assert or waive the privilege.1 As one court explained,
the purchaser of a corporate entity buys not only its material
assets but also its privileges. . . . Since the attorney-client
privilege over a corporation belongs to the inanimate entity
and not to individual directors or officers, control over
privilege should pass with control of the corporation,
regardless of whether or not the new corporate officials were
privy to the communications in issue.
McCaugherty v. Siffermann, 132 F.R.D. 234, 245 (N.D. Cal. 1990). Other courts take
the same approach.2
1

M-I LLC v. Stelly, Civ. A. No. 4:09-cv-1552, 2010 U.S. Dist. LEXIS 52736, at *11 (S.D. Tex.
May 26, 2010) (holding that the company acquiring another company in a merger became the owner of
the acquired company's privilege; explaining that the new owner's "management stood in the shoes of
prior management and controlled GCS's attorney client privilege as it related to the company's
operations.").
2

Bass Pub. Ltd. v. Promus Cos., No. 92 Civ. 0969 (SWK), 1994 U.S. Dist. LEXIS 5474 (S.D.N.Y.
Apr. 25, 1994) (finding that the former owner of a corporate subsidiary could not block the current owner
from seeking documents from the subsidiary's law firm that were generated before the transaction; noting
that the former owner of the subsidiary could have avoided this result by addressing the issue in the
47245260-1
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Not surprisingly, some courts recognizing this approach have articulated an
exception for documents relating to the acquisition itself. In 2011, the Eastern District of
New York explained the reason for this exception.
[E]ven in those circumstances where the successor
company is deemed to have acquired the predecessor's
privilege, New York courts have carved out an exception for
confidential communications related to the acquisition
itself. . . . Otherwise, the successor company would have
access to the confidential information of its direct adversary
in the recently concluded negotiations. . . . Such a scenario,
the courts reason, 'would significantly chill attorney client
communication during such transactions.' . . . Moreover, the
court is reluctant to imply such a provision into the parties'
agreements when the parties could have provided it
expressly.
Safeco Ins. Co. of Am. v. M.E.S., Inc., No. 09-CV-3312 (ARR) (ALC), 2011 U.S. Dist.
LEXIS 140700, at *31-32 (E.D.N.Y. Dec. 6, 2011). Other courts have taken the same
approach.3
Of course, lawyers and their clients must remember that any transaction such as
this creates separate corporate entities -- which has ethics and privilege implications.
transactional documents); Rayman v. American Charter Fed. Sav. & Loan Ass'n, 148 F.R.D. 647, 652 (D.
Neb. 1993) ("a surviving corporation following a merger possesses all of the privileges of the pre-merger
companies"); In re Grand Jury Subpoenas 89-3 & 89-4, John Doe 89-129, 902 F.2d 244, 248 (4th Cir.
1990) (finding that the new management of a subsidiary created by divestiture could waive the privilege);
Polycast Tech. Corp. v. Uniroyal, Inc., 125 F.R.D. 47, 50-51 (S.D.N.Y. 1989) ("Polycast acquired this
authority to waive the joint privilege when it purchased the stock of Plastics. The power to waive the
corporation's attorney-client privilege rests with corporate management, who must exercise this power
consistent with their fiduciary duty to act in the best interest of the corporation. Just as Plastics' new
management has an obligation to waive or preserve the corporation's privileges in a manner consistent
with their fiduciary duty to protect corporate interests, Polycast, as parent and sole shareholder, has the
power to determine those interests. Because there are ample grounds for a finding that the privilege is
held jointly by Polycast and Uniroyal, and because Polycast acquired control over Plastics' privilege rights
when it purchased the company, Polycast and Plastics' new management may now waive the privilege at
their discretion." (citations omitted); finding that the purchaser of a subsidiary of Uniroyal was entitled to
obtain copies of notes of the subsidiary's vice president that he prepared before the transaction).
3

Parklex Assoc. v. Parklex Assoc., Inc., No. 14514/2006, 2011 N.Y. Misc. LEXIS 5149 (N.Y. Sup.
Ct. Oct. 31, 2011).
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For instance, in 2010 the District of Kansas dealt with a transaction in which a
portion of Boeing became a separate corporation named Spirit.4 In that case, several
labor unions sued Boeing in connection with its sale of a Wichita, Kansas, facility to
buyer Spirit. Boeing and Spirit sought the return of protected emails that they claimed
to have inadvertently produced to the unions.
The court refused to order the documents' return, finding that they did not
deserve any protection, because Boeing had waived any attorney-client privilege
protection during the sale to Spirit. As the court explained it, to "facilitate a smooth
transition" after the sale of the Wichita facility, Boeing allowed 8,000 former Boeing
employees (now working for Spirit) to continue using the Boeing email system.5 Boeing
argued that this disclosure of pre-transaction privileged documents in its email system
to another company's employees did not waive the privilege, because there were
"unique circumstances" resulting from "the need for Spirit employees to have access to
the Boeing e-mail messages in order to continue their work at the Wichita facility."6 The
court rejected Boeing's argument, concluding that Boeing had made "an educated
business decision" to allow employees who no longer worked for Boeing to have access
to Boeing electronic records.7 Although the court acknowledged that the 8,000 Spirit
employees with access to the Boeing records had themselves been Boeing employees,
it nevertheless found a waiver.
4

Soc'y of Prof'l Eng'g Emps. in Aerospace v. Boeing Co., Case Nos. 05-1251- & 07-1043-MLB,
2010 U.S. Dist. LEXIS 27093 (D. Kan. Mar. 22, 2010).
5

Id. at *12.

6

Id. at *18.

7

Id. at *21.
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Unquestionably, Boeing was presented with a dilemma in
how to handle e-mail files when negotiating with Spirit.
Boeing made an educated business decision that it would
not pre-screen the electronic files in order to preserve the
confidentiality of attorney-client communications. However,
Boeing presents no persuasive authority to support its
contention that 'unique circumstances' excuse the intentional
disclosure of attorney-client privileged communications to a
third party. At best, Boeing proposes a 'business decision'
exception to the general rule that disclosure of privileged
materials to a third party waives the privilege. In the
absence of persuasive authority, the court is unwilling to
recognize a 'business decision' exception to the general rule.
Accordingly, Boeing and Spirit's motion for a protective order
and return or destruction of the e-mail messages shall be
denied.
Soc'y of Prof'l Eng'g Emps. in Aerospace v. Boeing Co., Case Nos. 05-1251- & 071043-MLB, 2010 U.S. Dist. LEXIS 27093, at *21-22 (D. Kan. Mar. 22, 2010) (footnotes
omitted)). This result is somewhat surprising. Disclosing pre-existing privileged
communications to a former employee would not automatically waive the corporation's
privilege. One would have thought that the court's holding that there had been a waiver
would focus on emails created after the transaction rather than before the transaction.
Still, the District of Kansas's analysis points out the necessity of remembering that posttransaction corporations must be treated as separate legal entities.
(b)

Purchasers of a corporation's assets traditionally did not acquire the

corporation's attorney-client privilege rights.8
Most courts formerly followed what is called a "bright-line" test -- holding that the
privilege never accompanied assets sold to a third party.
8

Yosemite Inv., Inc. v. Floyd Bell, Inc., 943 F. Supp. 882, 883-84 (S.D. Ohio 1996); In re Grand
Jury Subpoenas 89-3 & 89-4 & 89-129, 734 F. Supp. 1207, 1211 n.3 (E.D. Va.), aff'd in part, vacated in
part, 902 F.2d 244 (4th Cir. 1990).
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However, starting several years ago, some courts began to look at the "practical
consequences" of the corporate transaction rather than recognizing a strict dichotomy
between stock and asset purchases.
When ownership of a corporation changes hands, whether
the attorney-client relationship transfers as well to the new
owners turns on the practical consequences rather than the
formalities of the particular transaction.
Tekni-Plex, Inc. v. Meyner & Landis, 674 N.E.2d 663, 668 (N.Y. 1996).
This "practical-consequences" test picked up steam when bankrupt corporations
sold essentially all of their assets to another company, who then continued the bankrupt
company's operations.9
A 2010 decision also articulated how the "practical consequences" test applies in
a bankruptcy setting.
The parties agree on the applicable legal standard: the
power to assert or waive a corporation's attorney client
privilege is an incident of control of the corporation. . . .
Whether control of a corporation transfers from 'old' to 'new'
depends on the practical consequences of the transaction at
issue. . . . The Defendants and Conseco assert that 'New
Conseco is essentially the same business enterprise' as Old
Conseco because of all the assets, sources of revenue and
expense, and management of New Conseco are the same
as that of Old Conseco just prior to the bankruptcy
confirmation. . . . Because New Conseco acquired
substantially all of Old Conseco's business operations, it also
acquired Old Conseco's right to assert the attorney client
privilege.
9

Coffin v. Bowater, Inc., No. 03-277-P-C, 2005 U.S. Dist. LEXIS 9395, at *9 (D. Me. May 13, 2005)
(rejecting a bankruptcy trustee's attempt to waive a bankrupt company 's privilege; rejecting a "bright-line
rule" that only a stock sale conveyed the privilege; finding that privilege now belonged to the purchaser of
the company's assets (including all the company's "tangible and intangible rights"); explaining that
because the "practical consequences" of the asset purchase "was to transfer virtually all control and
continuation of the [company's] business to [the new owner]," the new owner -- not the company's
bankruptcy trustee - had the right to waive or assert the privilege.).
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Schleicher v. Wendt, No. 1:02-cv-1332-WTL-TAB, 2010 U.S. Dist. LEXIS 48084, at *3-7
(S.D. Ind. May 14, 2010).
Several cases have rejected the traditional "bright-line" test and instead used a
"practical consequences" test outside the bankruptcy setting. One court declined to
follow the "bright-line test" when determining whether the privilege passed with assets
rather than stock, and ultimately concluded that the transfer of assets also transferred
the privilege.10 Another court held in the context of a disqualification motion that the
"practical consequences" standard applied in determining ownership of the attorneyclient privilege after a corporate transaction (ultimately holding that the attorney-client
privilege passed with a father's transfer of stock to his sons).11
In 2012, the Northern District of Texas dealt with a disqualification motion which
focused on whether an asset sale conveyed the elements of an attorney-client
relationship.12 The court asked for more evidence, but noted that applying the "practical
consequences" test involves
such factors as the extent of the assets acquired, including
whether stock was sold, and whether the purchasing entity
continues to sell the same product or service, whether the
old customers and employees are retained, and whether the
same patents and trademarks are used.
John Crane Prod. Solutions, Inc. v. R2R & D, LLC, Civ. A. No. 3:11-CV-3237-D, 2012
U.S. Dist. LEXIS 67457, at *5 (N.D. Tex. May 15, 2012).

10

Parus Holdings, Inc. v. Banner & Witcoff, Ltd., 585 F. Supp. 2d 995, 1002-03 (N.D. Ill. 2008).

11

Goodrich v. Goodrich, 960 A.2d 1275 (N.H. 2008).

12

John Crane Prod. Solutions, Inc. v. R2R & D, LLC, Civ. A. No. 3:11-CV-3237-D, 2012 U.S. Dist.
LEXIS 67457 (N.D. Tex. May 15, 2012).
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Just as the "practical consequences" test moved from the bankruptcy setting to
other contexts, it has also been moving from settings where a company buys
substantially all the assets of another company to settings where only a portion of a
company's assets pass to the new owner. Thus, several courts have essentially divided
up the privilege's ownership after a partial asset sale.
In 2008, a Delaware state court held that the purchaser of a company's assets
acquired the privileged communications relating to the company's operations, but not
relating to the acquisition that was the subject of later litigation.13 A Delaware court
engaged in an even more subtle analysis. The court addressed a transaction in which a
company sold some assets to a buyer, but retained other assets. The court ultimately
held that (1) the purchaser owned the privilege covering the seller's "ordinary course of
business" communications occurring before the transaction; (2) the seller owned the
privilege covering communications relating to the transaction; and (3) the seller owned
the privilege relating to the assets it retained.14
All of this matters because disputes frequently arise between the seller of a
subsidiary's stock or assets and the buyer of that stock or those assets. Thus, a
number of cases have dealt with adversity between a parent and a former subsidiary (or
its new owner), with differing results.15

13

Orbit One Commc'ns, Inc. v. Numerex Corp., 255 F.R.D. 98 (S.D.N.Y. 2008).

14

Postorivo v. AG Paintball Holdings, Inc., Cons. Civ. A. No. 2991-VCP, 2008 Del. Ch. LEXIS 17
(Del. Ch. Feb. 7, 2008) (unpublished opinion).
15

Fogel v. Zell (In re Madison Mgmt. Group Inc.), 212 B.R. 894 (Bankr. N.D. Ill. 1997) (the same
lawyers represented a parent and a subsidiary; when the subsidiary went bankrupt, the trustee for the
subsidiary sought to give to a third party (a creditor) documents created during the time of the joint
representation; the court distinguished the situation from that in Santa Fe (in which the former subsidiary
wanted to obtain documents for itself), and held that the parent could block the trustee for the former
47245260-1
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Lawyers involved in corporate transactions might consider steps that could

shape the privilege's later ownership, but a trend has deprived any certainty about
another traditional step.
First, lawyers can avoid a joint representation of multiple clients involved in the
transaction. This prevents one of the clients (now independent, or controlled by an
entity or person who might become adverse to the remaining client) from claiming joint
ownership of the privilege, or seeking discovery from the remaining client if adversity
develops.

subsidiary from providing privileged documents to the third party creditor (although the parent and the
former subsidiary were now adverse to one another)), rev'd on other grounds, 221 F.3d 955 (7th Cir.
2000); Glidden Co. v. Jandernoa, 173 F.R.D. 459 (W.D. Mich. 1997) (Glidden (now called Grow) sold its
subsidiary (Perrigo) to the subsidiary's management; Grow then sued its old subsidiary and the
subsidiary's management; the court ordered the former subsidiary to produce all of the requested
documents to the former parent; the court also rejected the argument that the former subsidiary's
management could assert their own privilege); Bass Pub. Ltd. v. Promus Cos., No. 92 Civ. 0969 (SWK),
1994 U.S. Dist. LEXIS 5474 (S.D.N.Y. Apr. 25, 1994) (Latham & Watkins represented both the parent
(Promus) and a subsidiary (Holiday Inn), which was sold to Bass; the former subsidiary (which was
merged into Bass) sought documents from Latham & Watkins dating from the time of the joint
representation; although the court found that the documents were not created as part of a joint litigation
defense effort, it ordered Latham & Watkins to produce the documents, finding that the jointly-represented
subsidiary was entitled to them); In re Santa Fe Trail Transp. Co., 121 B.R. 794 (Bankr. N.D. Ill. 1990) (inhouse lawyers represented both a parent and a subsidiary; the former subsidiary went bankrupt, and its
trustee sought documents from the former parent; although the court found that the situation did not
involve a joint litigation defense arrangement (but instead was a joint representation), the court held that
the former subsidiary could obtain documents from the parent that were created before the closing of the
spin (and certain document created after that date)); In re Grand Jury Subpoenas, 89-3; 89-4; 89-129,
734 F. Supp. 1207, (E.D. Va.) (a parent waives any attorney-client privilege applicable to documents by
leaving those documents with the spun subsidiary), aff'd in part, vacated in part, 902 F.2d 244 (4th Cir.
1990); Polycast Tech. Corp. v. Uniroyal, Inc., 125 F.R.D. 47, 50-51 (S.D.N.Y. 1989) (Uniroyal sold its
subsidiary (Plastics) to a company called Polycast; Polycast sued Uniroyal for fraud; the court found that
communications among the lawyers who jointly represented Uniroyal and its then-subsidiary Plastics did
not involve a joint litigation defense, meaning that the new management of Plastics (now owned by
Polycast) could obtain the documents); Medcom Holding Co. v. Baxter Travenol Labs, Inc.,120 F.R.D. 66
(N.D. Ill. 1988) (the parent (Baxter) sold all of the stock of its subsidiary Medcom to Medcom Holding;
Medcom Holding later sued Baxter for securities fraud; the court found that the same lawyers represented
Baxter and Medcom during the relevant time; the court held that Medcom's new management had the
power to waive the privilege as to some of the documents; however, the court held that documents
created during an earlier litigation when Baxter and its subsidiary were jointly represented could not be
obtained by the subsidiary's new parent unless Baxter itself consented, even though adversity had
developed between Baxter and the new owners of its former subsidiary).
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This step generally would prevent one of the other participants in the transaction
from claiming some ownership of the privilege, but might make many possibly sensitive
communications vulnerable to a third party's discovery. For example, a lawyer
representing a corporate parent in the sale of a subsidiary could assure privilege
protection for communications with the parent during the transaction by arranging for
another lawyer to represent the subsidiary. However, explicitly disclaiming an attorneyclient relationship with a subsidiary means that the lawyer normally could not claim
privilege protection for any communications with the subsidiary's employees related to
the transaction.16 Third parties attacking the transaction would thus have a much easier
time gaining access to those communications.17
Second, and somewhat ironically, lawyers might explicitly arrange for a joint
representation in an effort to shape the privilege's ownership. One court even permitted
the same lawyer to represent the buyer and the seller in a corporate transaction who
were attempting to resolve one's claim against the other. The joint representation
allowed them to protect communications relating to the claim's resolution from a third
party's effort to discover those communications.
Thus, unlike the first technique discussed above, this approach protects the
communications from third parties. However, it normally would not protect
communications from one of the jointly represented clients should adversity develop
16

The parent and the lawyer might argue that the parent and the subsidiary had entered into a
"common interest" agreement that avoided waiver of any privilege during the transaction, but this would
be a difficult argument to win.
17

Furthermore, the work product doctrine presumably would not provide an alternative protection
for these communications. It would be difficult for the parent or the subsidiary to claim that they
anticipated litigation involving the transaction. Even if they could do that, the communications at issue
presumably would have been created even in the absence of such anticipation.
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between them. This approach would also essentially doom any chance that the lawyer
jointly representing the clients in the transaction could represent either one if such
adversity developed.
Traditionally, clients and their lawyers might have been able to affect the
privilege's ownership by choosing an asset rather than a stock sale. However, it is no
longer safe to assume that corporations could retain control of their privilege by selling
assets rather than stock (although one court suggested that such a step might work). 18
This is because the "practical consequences" standard does not itself provide any
certainty about whether the sale of assets will or will not transfer control of the privilege.
Several courts have explained (or at least hinted) that participants in corporate
transactions might have some power to affect the privilege's ownership.
In 1988, the Northern District of Illinois bluntly stated that corporate clients and
their lawyers can shape the privilege's control in corporate transactions.
It is reasonable then to treat the parties to a subsidiary
divestiture by sale of stock as having contracted on the
assumption that after the sale management of the divested
corporation will control its attorney-client privilege. The
parties are free to vary this rule by agreement. For example,
if the selling parent will have a continuing interest after the
sale in contracts, assets or liabilities of the subsidiary the
parent can negotiate for special access or control to protect
that interest. Similarly, if the attorneys who represent a
corporate parent also represent its subsidiary in the sale of
the subsidiary's stock they run the resulting risk that after the
acquisition subsidiary management will waive the privilege
with respect to its communications with those attorneys. A
seller who wishes to avoid that result can do so by
18

Bass Pub. Ltd. v. Promus Cos., No. 92 Civ. 0969 (SWK), 1994 U.S. Dist. LEXIS 5474, at *6-7
(S.D.N.Y. Apr. 25, 1994) ("Had Promus [parent] wished, it could have sold only Holiday Inn's
[subsidiary's] physical assets, which would have avoided the consequences [of allowing new
management of the subsidiary to waive the privilege].").
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agreement with the purchaser or by employing separate
counsel for the subsidiary and limiting to the parent's own
attorneys those communications which the parent wishes to
protect.
Medcom Holding Co. v. Baxter Travenol Labs., Inc., 120 F.R.D. 66, 70 (N.D. Ill. 1988).
The court ultimately concluded that the new owners of a corporate subsidiary could
waive the attorney-client privilege relating to pre-transaction communications, but
explained that parties to the transaction could have arranged for a different result.
Since that 1988 decision, other courts have suggested similar steps.


One court implied that parties to a corporate transaction could articulate in the
merger agreement whether the privilege was part of the transaction.19



One court suggested that a parent spinning off a subsidiary should
contractually retain access rights to documents the spun company acquires in
the spin.20



One court suggested that a parent may retain the right to veto a newly spun
subsidiary's waiver of the attorney-client privilege.21

Unfortunately, these steps do not provide any real certainty. For instance, a
parent arranging for its subsidiary's relinquishment of the privilege would undoubtedly

19

Girl-Scouts Western Okla., Inc. v. Barringer-Thomson, 252 P.3d 844, 847, 849 (Okla. 2011)
(holding that a successor after a merger owned the entities' attorney-client privilege; "The merger
agreement provides that all of the assets, properties, rights, privileges, immunities, powers and franchises
of Sooner shall vest in the surviving entity. Likewise, under the merger agreement, all debts, liabilities
and duties of Sooner shall become the debts, liabilities and duties of the surviving entity. Thus, under the
merger agreement, what belonged to Sooner now belongs to Western."; implying that the companies
could have altered this general rule in the agreement; "Sooner did not exempt or exclude confidential or
any other materials from the merger agreement; it adopted a merger agreement that transferred all
assets, properties and privileges to the surviving corporation. Ownership of Sooner's assets, as well as
its attorney-client privilege, has now transferred to Western by operation of law as a result of the
merger.").
20

Bass Pub. Ltd. v. Promus Cos., No. 92 Civ. 0969 (SWK), 1994 U.S. Dist. LEXIS 5474, at *6-7
(S.D.N.Y. Apr. 25, 1994).
21

In re Grand Jury Subpoenas, 734 F. Supp. 1207 (E.D. Va.), aff'd in part, vacated in part, 902 F.2d
244 (4th Cir. 1990).
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be vulnerable to the former subsidiary's argument that it was compelled to forfeit its
privilege rights and therefore should not be bound by any such agreement.
Significantly, very little case law deals with such agreements, which probably
means that very few companies enter into such agreements during corporate
transactions. In one of the very few decisions dealing with this issue, the District of
Delaware noted that the buyer and seller of corporate assets disagreed about the
meaning and effect of an agreement that purported to shape the privilege's ownership.
The express retention of attorney-client privilege rights, to
the extent effective, was reserved for the non-related
information that might end up in Chase hands because of
the transfer of employees to Chase as part of the
transaction. . . . That result is, of course, what one would
expect, since it would be strange indeed for reasonable
business people to negotiate a transaction in which material
information concerning the object of the purchase and sale
was somehow retained as the property of the seller, with the
buyer left as a warehouseman. Advanta has done nothing to
demonstrate the documents at issue are, or any particular
document is, unrelated to the business. Advanta having
failed to carry the burden of establishing that the documents
are privileged, the in limine application is denied.
Chase Manhattan Mortg. Corp. v. Advanta Corp., Civ. A. No. 01-507 (KAJ), 2004 U.S.
Dist. LEXIS 7378, at *6-7 (D. Del. Apr. 23, 2004) (footnote omitted).
One of the other cases to deal with this situation refused to enforce an
agreement that the subsidiary had entered into after it became independent. In that
case the court rejected the applicability of a "protocol" entered into by a corporate
parent and a former subsidiary which authorized their joint lawyers to keep confidential
from one of the clients information they had obtained from the other client.22 The court
22

In re Mirant Corp., 326 B.R. 646 (Bankr. N.D. Tex. 2005).
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noted that the subsidiary's in-house counsel had ratified the "Protocol" one year after
the divestiture, but that the general counsel "had ties to [the parent] and [the law firm
which had jointly represented the parent and the subsidiary in the spin off of the
subsidiary]" and therefore had "an interest in maintaining the validity of the transactions
involved in the divestiture."23 Thus, even an agreement entered into by a subsidiary
after its independence might not have the desired effect.
In 2012, the Northern District of Illinois seemed to reject the notion that parties to
a corporate transaction transferring assets could affect the privilege's ownership.
[N]othing in the assigning documents for the '550 application
between the various parties explicitly states that any
attorney-client privileged documents were part of the
conveyance. That omission is significant. Courts in this
district have held that a transfer of assets from one
corporation to another is not sufficient for transfer of the
privilege, unless there is also a transfer of overall control;
'the right to assert or waive a corporation's attorney-client
privilege is an incident of control of the corporation.' . . .
Indeed, even when the parties sign a specific agreement to
transfer the privilege along with certain assets, a court may
nonetheless find that the privilege did not transfer.
Trading Techs. Int'l, Inc. v. GL Consultants, Inc., Civ. A. Nos. 05-4120 & -5164, 2012
U.S. Dist. LEXIS 34489, at *19 (N.D. Ill. Mar. 14, 2012).
The court seemed to indicate that parties to such a transaction could avoid a
waiver only if they met the exacting standards of the common interest doctrine.
Taken to its logical extreme, plaintiff's argument would imply
that the attorney-client privilege attaches to any item
conveyed from one party to another so long as the
transferring party once spoke to an attorney about the item.
Other courts have held that it is not error for a district court to
23

Id. at 652.
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find a lack of common interest and common attorney-client
privilege when the sale of a patent is not executed as 'part of
a joint legal claim or defense.' . . . This Court sees no
reason to hold otherwise.
Id. at *20-21.
For lawyers hoping that they can control their client's privilege after such a
transaction, this is a worrisome result. It shows that even lawyers with the foresight to
suggest such agreements cannot assure their intended effect.
This is not to say that lawyers should not consider the privilege's ownership in
corporate transactions, and perhaps even try to affect that ownership. As long as they
realize the uncertainty, it seems beneficial to at least consider the ownership and make
an effort (even if unsuccessful) to retain, convey or share the attorney-client privilege.
The judicial analysis of the privilege's ownership in the case of joint representations and
asset sales generally does not describe any effort by the transactional parties to affect
the privilege's ownership. Courts might be receptive to at least consider (if not enforce)
the party's expectations. Although such expectations clearly cannot trump the legal
principles governing the privilege, they might color a court's analysis.

Best Answer
The best answer to (a) is THE FORMER SUBSIDIARY; the best answer to (b) is
MAYBE THE ASSET'S PURCHASER; the best answer to (c) is MAYBE.
B 2/13
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Effect of a Joint Representation in Corporate Transactions
Hypothetical 4
Last year, you represented your firm's largest corporate client in spinning off one
of its subsidiaries to become an independent company. The timing could not have been
any worse, and the newly-independent former subsidiary declared bankruptcy. This
morning you received a call from the lawyer representing the recently-appointed
bankruptcy trustee. The lawyer demanded all of your law firm's files created during your
work on the transaction, claiming that you had jointly represented the parent and the
then-subsidiary in the spin. Given that lawyer's threatening tone, you have been trying
to remember what damaging documents might exist in the file -- while considering the
trustee's lawyer's legal position.
If you had jointly represented the parent and the then-subsidiary in the spin transaction,
does the bankruptcy trustee have the right to your law firm's file?
YES (PROBABLY)
Analysis
In many transactions in which one member of a corporate "family" becomes an
independent company through either a stock or asset sale, the same lawyers represent
both entities in the transaction. Lawyers representing the entire corporate family in such
transactions can include in-house and outside lawyers.
This scenario often implicates the well-recognized principle that jointly
represented clients usually have an equal claim on their joint lawyer's files. For
instance, in In re Equaphor Inc.,1 the court dealt with files that a law firm created during
its joint representation of Equaphor and three individual co-defendants in a derivative
action. When Equaphor later declared bankruptcy, the bankruptcy trustee moved to
compel the law firm to turn over its litigation files. The individual clients resisted the
1

Ch. 7 Case No. 10-20490-BFK, 2012 Bankr. LEXIS 2129 (Bankr. E.D. Va. May 11, 2012).
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turnover -- emphasizing that Equaphor had been only a "nominal defendant" in the
derivative action.2 The court rejected this argument, noting that "while [Equaphor] may
have been named as a nominal defendant, there is no such thing as a nominal client of
a law firm," and that "there is no support in the case law for a 'nominal defendant
exception' to the principle that all clients are entitled to an attorney's files."3
Application of the general principle means that a newly independent company
generally may obtain access to the files generated by the law firm that jointly
represented the companies while they were still members of the same corporate
"family." If the newly independent company declares bankruptcy, a bankruptcy trustee
can thus generally call upon the law firm or law department to produce all of its files
generated during the former joint representation -- including communications between
the lawyer and the parent that the lawyer also represented during the "transaction."
A number of cases highlight the frightening nature of this basic principle.
Mirant. In In re Mirant Corp., 326 B.R. 646, 649 (Bankr. N.D. Tex. 2005), the
Troutman Sanders law firm was required to produce files it generated while jointly
representing the firm's long-time client The Southern Company and the subsidiary which
became known as Mirant when it became an independent company and later declared
bankruptcy. The court rejected Troutman Sanders' argument that Mirant's bankruptcy
trustee was not entitled to communications between Troutman Sanders and The
Southern Company created during the joint representation and noted that "[i]t is well
established that, in a case of a joint representation of two clients by an attorney, one
2

Id. at *9.

3

Id. at *9-10, *10.
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client may not invoke the privilege against the other client in litigation between them
arising from the matter in which they were jointly represented."
Teleglobe. In Teleglobe Communications Corp. v. BCE Inc. (In re Teleglobe
Communications Corp.), 493 F.3d 345 (3d Cir. 2007), the Third Circuit analyzed the
nature of an in-house lawyer's representation of her employer and its corporate
affiliates.
In Teleglobe, Canada's largest broadcaster (BCE) had a wholly owned Canadian
subsidiary (Teleglobe), which in turn had several wholly owned second-tier U.S.
subsidiaries. Teleglobe and its U.S. subsidiaries were developing a global fiber optic
network. Not surprisingly, by late 2001 BCE started to reassess the project, exploring
such options as restructuring, maintaining its funding or cutting off funding for Teleglobe
and its subsidiaries. After this intensive reassessment involving in-house and outside
lawyers (and undoubtedly generating troublesome documents), BCE decided to cut off
funding.
Within just a few weeks, Teleglobe declared bankruptcy in Canada, and the
second-tier subsidiaries declared bankruptcy in the United States. The bankrupt
second-tier subsidiaries (now controlled by hostile creditors) sued BCE for cutting off
their funding. They sought documents from BCE's law department and various outside
law firms which had represented BCE, Teleglobe and its subsidiaries. The second-tier
subsidiaries claimed that they had been jointly represented by BCE's in-house lawyers
and their outside law firms.
The District of Delaware agreed with this argument, and gave the bankrupt
subsidiaries access to all otherwise privileged documents shared with BCE's law
47245260-1
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department. BCE appealed the district court's decision rather than turn over the
documents.
In Teleglobe, the Third Circuit reversed and remanded. It agreed with the district
court's analysis of both the ethics and privilege effects of a joint representation:
(1) absent an agreement to the contrary, there can be no secrets among jointly
represented clients; (2) former jointly represented clients generally can have access to
their joint lawyer's files; (3) litigation adversity among jointly represented clients causes
the privilege to evaporate, thus allowing any of them to use otherwise privileged
communications in the litigation.
Although the Third Circuit's opinion started with a quote from the Righteous
Brothers' song "You've Lost That Lovin' Feelin'," the opinion includes a serious analysis
of several issues. Id. at 352 & n.1. Significantly, the Third Circuit specifically rejected
arguments presented by amicus Association of Corporate Counsel.
Among other things, the Third Circuit rejected what in essence was the district
court's automatic presumption that all lawyers representing BCE also jointly represented
Teleglobe and its now bankrupt subsidiaries. The court remanded so the district court
could assess with more care the nature of BCE's in-house and outside lawyers'
representation of Teleglobe and its subsidiaries.
After the Third Circuit described the adverse consequences of a joint
representation, it offered a roadmap for how in-house lawyers can avoid those
consequences.
Most importantly, the court explained that in-house lawyers can limit the scope of
their representation of corporate affiliates. The court provided the example of a
47245260-1
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corporate parent's gathering of information from subsidiaries in order to make public
filings -- which does not necessarily "involve jointly representing the various
corporations on the substance of everything that underlies those filings." Id. at 373.
The court also acknowledged that "in some of these circumstances in-house counsel
may not need to represent the subsidiaries at all," because the parent company's lawyer
can have privileged communications with subsidiaries' employees without representing
the subsidiary. Id. at 373 n.27.
In discussing situations where a parent's and a subsidiary's interests might later
diverge ("particularly in spin-off, sale and insolvency situations"), the court advised that
"it is wise for the parent to secure for the subsidiary outside representation." Id. at 373.
The court emphasized that this "does not mean that the parent's in-house counsel must
cease representing the subsidiary on all other matters." Id. The court assured in-house
lawyers that
[b]y taking care not to begin joint representations except
when necessary, to limit the scope of joint representations,
and seasonably to [hire] separate counsel on matters in
which subsidiaries are adverse to the parent, in-house
counsel can maintain sufficient control over the parent's
privileged communications.
Id. at 374. If in-house lawyers take this step, "they can leave themselves free to
counsel a parent alone on the substance and ramifications of important transactions
without risking giving up the privilege in subsequent adverse litigation [between a parent
and a former subsidiary]." Id. at 383 (emphasis in original).
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On remand, the Bankruptcy Court for the District of Delaware ultimately found
that there had not been a joint representation.4
625 Milwaukee. Significantly, the same approach has been applied in the case
of a parent's sale of a subsidiary in the ordinary course of its business, rather than in a
bankruptcy setting.
In 625 Milwaukee, LLC v. Switch & Data Facilities Co., Case No. 06-C-0727,
2008 U.S. Dist. LEXIS 19943 (E.D. Wis. Feb. 29, 2008), law firms Blank Rome and
Quarles & Brady represented a parent and its fully owned subsidiary in a transaction
involving the subsidiary's sale to a new owner. The subsidiary later sued its former
parent, and sought the law firms' files. The court ordered production of the files despite
the law firms' argument that they never represented the subsidiary in the transaction.
The court noted that the parent had presented "no evidence indicating that it ever hired
separate counsel for [the subsidiary] before the date it was sold to [buyer]," so "the only
attorneys who could have been representing [the subsidiary] at the moment the Lease
Term Sheet was signed were Blank Rome and Quarles & Brady." Id. at *12. The court
even ordered the production of a post-transaction document -- Blank Rome's invoice
which referred to the firm's pre-transaction work. Accord Brownsville General Hosp.,
Inc. v. Brownsville Prop. Corp. (In re Brownsville General Hosp., Inc.), 380 B.R. 385
(Bankr. W.D. Pa. 2008).
New York LEO 2008-2. A 2008 New York City legal ethics opinion thoroughly
analyzed this issue, and also warned in-house lawyers of the risk they run by jointly
4

Teleglobe USA, Inc. v. BCE Inc. (In re Teleglobe Commc'ns Corp.), Ch. 11 Case No. 02-11518
(MFW), Adv. No. A-04-53733 (MFW), 2008 Bankr. LEXIS 2130 (Bankr. D. Del. Aug. 7, 2008).
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representing corporate affiliates.5 The New York City Bar suggested that an in-house
lawyer in this situation could obtain a prospective consent.
Careful drafting of the advance waiver will enhance the
possibility that inside counsel will be able to continue to
5

New York City LEO 2008-2 (9/08) (addressing an in-house lawyer's representation of corporate
affiliate in the face of conflicts of interest; explaining that "[i]t is inevitable that on occasion parents and
subsidiaries will see their interests diverge, particularly in spin-off, sale, and insolvency situations. When
this happens, it is wise for the parent to secure for the subsidiary outside representation. Maintaining a
joint representation for the spin-off transaction too long risks the outcome of Polycast [Tech. Corp. v.
Uniroyal, Inc.], 125 F.R.D. [47, 49 (S.D.N.Y. 1989)], and Medcom [Holding Co. v. Baxter Travenol Lab.],
689 F. Supp. [842, 844 (N.D. Ill. 1988)] -- both cases in which parent companies were forced to turn over
documents to their former subsidiaries in adverse litigation -- not to mention the attorneys' potential for
running afoul of conflict rules."; first analyzing an in-house lawyer's representation of a parent and one or
more wholly owned affiliates; explaining that in their scenario "inside counsel's representation is not of
entities whose interests may differ because the parent's interests completely preempt those of its wholly
owned affiliates"; also analyzing an in-house lawyer's representation of a parent and an affiliate that is
only partially owned by the parent, or several affiliates controlled by, but not wholly owned by, a common
parent; explaining that in that situation "inside counsel must act on the basis that the parent and each of
its represented affiliates is a separate entity with separate interests"; concluding that in the second
scenario in-house lawyers must analyze whether they can jointly represent affiliates with conflicting
interests; "Inside counsel should consider carefully these conflict-of-interest rules. Sometimes, a potential
conflict will be apparent from the outset of the representation. At other times, the conflict may not
become apparent until after the joint representation has begun. To pick just one example, at the outset of
a litigation in which a parent and a majority-owned affiliate have been sued, their positions may appear
identical and they may choose to be jointly represented by inside counsel. Then discovery may
unexpectedly reveal that there is a basis for the parent to offload responsibility onto the affiliate."; also
saluting the "disinterested lawyer" test, which determines if an objective lawyer would believe that he or
she could adequately represent multiple affiliate corporations in the joint representation; noting that the inhouse lawyer might consider obtaining prospective consents from the various clients; "Careful drafting of
the advance waiver will enhance the possibility that inside counsel will be able to continue to represent
one or more clients after a conflict arises. In the context of a joint representation of a parent and an
affiliate, the advance waiver should: [i]dentify for the clients the potential or existing conflicts with as
much specificity as possible; [m]ake clear to the clients that the confidences and secrets of the affiliate
will be shared with the parent; and [o]btain agreement from the affiliate that if inside counsel can no
longer represent both parent and affiliate, inside counsel can continue to represent the parent irrespective
of the confidences and secrets that the affiliate may have shared with counsel and irrespective of what
work counsel may have performed for the affiliate."; explaining that in some circumstances the in-house
lawyer might conclude that separate lawyers should represent the affiliates; also noting that "[i]t also
bears emphasis, as stated above, that the person giving informed consent to the advance waiver on
behalf of the affiliate must have the degree of independence from the parent, or from other affected
affiliates, required by applicable corporate law"; also noting that an in-house lawyer might alternatively
limit the representation to one or more affiliates in order to avoid conflicts; "Limiting the representation of
an affiliate is at times accompanied by retaining other counsel -- for example, outside counsel -- to
represent the affiliate on those matters in which conflicts preclude joint representation. Separate counsel
can protect the affiliate's interests in the conflicted matter, while allowing inside counsel to perform other
useful roles for both clients."; warning that "[s]ensitivity to conflicts between represented affiliates will help
forestall judicial criticism and avoid unnecessary curtailment of inside counsel's continued functioning in
their expected capacity").
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represent one or more clients after a conflict arises. In the
context of a joint representation of a parent and an affiliate,
the advance waiver should: [i]dentify for the clients the
potential or existing conflicts with as much specificity as
possible; [m]ake clear to the clients that the confidences and
secrets of the affiliate will be shared with the parent; and
[o]btain agreement from the affiliate that if inside counsel can
no longer represent both parent and affiliate, inside counsel
can continue to represent the parent irrespective of the
confidences and secrets that the affiliate may have shared
with counsel and irrespective of what work counsel may
have performed for the affiliate.
New York City LEO 2008-2 (9/08). Not surprisingly, the New York City Bar also
reminded in-house lawyers that anyone signing such a prospective consent on the
corporation's behalf "must have the degree of independence from the parent, or from
other affected affiliates, required by applicable corporate law." Id.
Echoing the Third Circuit's warning in Teleglobe (discussed above), the New
York City Bar also suggested that in-house lawyers might want to avoid representing
corporate affiliates in certain circumstances.
Limiting the representation of an affiliate is at times
accompanied by retaining other counsel -- for example,
outside counsel -- to represent the affiliate on those matters
in which conflicts preclude joint representation. Separate
counsel can protect the affiliate's interests in the conflicted
matter, while allowing inside counsel to perform other useful
roles for both clients.
Id.
Crescent Resources. In In re Crescent Resources, LLC, 457 B.R. 506 (Bankr.
W.D. Tex. 2011), the Litigation Trust for bankrupt Crescent Resources sought the files
of the Robinson, Bradshaw & Hinson law firm.
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The Litigation Trust claimed that Robinson, Bradshaw had jointly represented
Crescent and its parent Duke Ventures, LLC -- in a transaction that allegedly left
Crescent insolvent after a transfer of over $1 billion to Duke. If there had been a joint
representation, universally recognized principles would entitle either of the jointly
represented clients to the law firm's files. As the undeniable successor to Crescent
Resources, the Litigation Trust would therefore be entitled to the law firm's files -including all communications between the law firm and Duke about the transaction,
even if no Crescent representative participated in or received a copy of those
communications.
The court succinctly stated the issue.
The major issue before the Court is whether the Trust
is to be considered a joint or sole client, or no client at all, of
RBH [Robinson, Bradshaw & Hinson] with respect to the
Project Galaxy files.
Id. at 516.
The court also teed up the parties' positions.
The Trust argues that RBH did represent Crescent
Resources, while Duke would have the Court believe that
RBH jointly represented Crescent Resources before the
2006 Duke Transaction and after the 2006 Duke
Transaction, but not during the 2006 Duke Transaction.
Duke further alleges that Crescent Resources was not
represented by counsel at all during the 2006 Duke
Transaction. Duke is arguing, essentially, that for the
purposes of the 2006 Duke Transaction only, RBH did not
represent Crescent Resources. So the issue to be resolved
is whether RBH represented Crescent Resources with
respect to the 2006 Duke Transaction.
Id.
Duke and Robinson, Bradshaw staked out a firm position, and both
47245260-1
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provided sworn testimony that Duke was RBH's sole client
for Project Galaxy. Mr. Torning ["Duke's in-house attorney
responsible for Project Galaxy and attorney in charge of
outside counsel for Duke for Project Galaxy"] testified that it
was his understanding "that at all times during Project
Galaxy, RBH represented Duke, not Crescent."
Id. at 520. Thus, both Duke and Robinson, Bradshaw stated under oath that the law
firm represented only Duke -- and did not represent Crescent.
The court looked at all the obvious places in assessing whether Robinson,
Bradshaw solely represented Duke in the transaction, or jointly represented Duke and
Crescent in the transaction.
First, the court found that a 2004 Robinson, Bradshaw retainer letter was
somewhat ambiguous.
"The Firm is retained to represent Duke Energy (or any of its
subsidiaries or affiliates) and to render legal advice or
representation as directed and specified by a Duke Energy
attorney . . . with respect to a given matter . . . However,
the Duke Energy Office of General Counsel has the ultimate
responsibility and authority for handling all decisions in
connection with the Services."
Id. at 519. A Robinson, Bradshaw lawyer testified that the firm "was unable to locate
any engagement letter . . . in which Crescent Resources was a signatory." Id. Thus,
there was no specific retainer letter for the pertinent transaction, but the earlier general
retainer letter was not inconsistent with Robinson, Bradshaw's joint representation of
Crescent in the transaction.
Second, the court pointed to Duke's payment of Robinson, Bradshaw's invoices.
Id. at 520. The court explained that Duke's payment of Robinson, Bradshaw's legal
fees did not necessarily preclude the firm's joint representation of Duke and Crescent.
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The evidence shows that Duke, not Crescent, paid for the
legal services provided in connection with Project Galaxy.
However, that is not dispositive, as there can still be an
implied attorney-client relationship independent of the
payment of a fee.
Id. at 522.
Third, the court noted Duke's argument that Robinson, Bradshaw "took direction
from, reported to, and provided legal services to Duke." Id. at 520. In analyzing the
direction issue, the court pointed to a Robinson, Bradshaw lawyer's testimony.
Mr. Buck testified that neither he nor any RBH attorneys
represented Crescent in the Project Galaxy transaction. . . .
Mr. Buck additionally testified that he did not report to
Crescent nor take direction from Crescent during Project
Galaxy.
Id. at 521. Of course, the Robinson, Bradshaw lawyers had interacted with Crescent
employees in connection with the transaction.
Duke acknowledged that RBH worked with Crescent
Resources on Project Galaxy, but downplayed that by
stating that "of course [RBH interacted with Crescent],
because they're representing Duke in the sale of . . . its 49
percent sharehold interest in Crescent. And of course, when
you're providing information to the buyer—the prospective
buyer—you're going to work with the company in which
you're selling a portion of your shares." . . . . Duke argues
that this contact between RBH and Crescent Resources is
not the same as RBH representing Crescent Resources with
respect to Project Galaxy.
Id. at 519.
Thus, Duke and Robinson, Bradshaw argued that the firm had not jointly
represented Duke and Crescent in the transaction, relying on sworn statements to that
effect from both Duke and the law firm; the lack of a specific retainer letter with
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Crescent; Duke's payment of the legal bills; and Duke's direction to the law firm in
connection with the transaction.
The court then turned to contrary evidence presented by the Litigation Trust.
First, the court pointed to evidence clearly establishing that Robinson, Bradshaw
had represented Crescent before the transaction. Id. at 518. The court also noted the
firm's failure to run conflicts when undeniably representing Crescent in a number of
matters before the transaction.
Ironically, the court also pointed to Crescent's own application to retain Robinson,
Bradshaw as its law firm in the bankruptcy -- which described the law firm's longstanding representation of Crescent.
The Trust presented the Application to Employ RBH
submitted to this Court on June 11, 2009 (the
"Application") . . . . That document details RBH's pre-petition
relationship with the Debtors. "RB&H has been representing
Crescent and many of its debtor and non-debtor subsidiaries
since 1986 and has served as Crescent's primary corporate
counsel for several years." . . . . The Application states that
"RB&H represented Crescent in connection with the
formation, in 2006, of its current parent holding company,
incident to a change in Crescent's historical ownership
structure as a wholly-owned, indirect subsidiary of Duke
Energy Corporation." . . . . The Application also contains the
Declaration of Robert C. Sink in Support of Application to
Employ (the "Sink Declaration") . . . . Mr. Sink is a
shareholder with RBH and the declaration was made on
RBH's behalf. In the Sink Declaration, Mr. Sink echoes the
Application and states that "RB&H has represented Crescent
Resources and many of its debtor and non-debtor
subsidiaries in various matters since 1986 and has served
as Crescent's primary corporate counsel for several years."
Id. at 517-18 (emphasis added). The court concluded that
RBH represented both Crescent and Duke prior to Project
Galaxy. There was no end to the attorney-client relationship
47245260-1
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and RBH attorneys were going through Crescent files in
performing the due diligence for Project Galaxy. It is
reasonable that a current client would believe that an
attorney was representing them if the attorney showed up to
that current client's office and started going through files.
Id. at 522 (emphasis added).
The court also noted Robinson, Bradshaw's representation of Crescent after the
transaction.
Duke provided no evidence which would have given
RBH cause to terminate their relationship with Crescent, nor
did Duke provide any evidence that RBH gave notice to
Crescent that RBH was terminating their relationship.
Further, Duke acknowledges that RBH and Crescent
continued to maintain an attorney-client relationship post
Project Galaxy, which would negate any potential argument
by Duke that RBH and Crescent's relationship may have
terminated by implication.
Id. at 523.
Second, the court noted that Crescent did not have any other law firms represent
it in connection with the transaction.
RBH had a long-term relationship with Crescent before
Project Galaxy. Additionally, there was no other
representation of Crescent during Project Galaxy.
Id. at 521 (emphasis added).
Third, the court pointed to several Robinson, Bradshaw lawyers' website bios
boasting that they had represented Crescent in the transaction.
The Trust also discussed statements made by various
RBH lawyers on RBH's website. Stephan J. Willen's page,
under "Representative Experience" includes "Representing a
real estate developer, as borrower, in connection with a $1.5
billion revolving and term loan letter of credit facility used to
recapitalize the developer." The Trust stated that this
represents the 2006 Duke Transaction and shows
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Mr. Willen's understanding that Crescent Resources was
RBH's client with respect to the 2006 Duke Transaction.
Additionally, William K. Packard's page, under
"Representative Experience" states "Representation of
Crescent Resources, as borrower, in connection with a $1.5
billion revolving and term loan letter of credit facility."
Id. at 518 (emphases added).
After examining both side's arguments, the court turned to the legal standard.
The court pointed to the Third Circuit's extensive analysis of this very issue in In
re Teleglobe Communications Corp., 493 F.3d 345 (3d Cir. 2007).6 The court noted
that
Teleglobe, relied on by both parties, reads almost as an
instructional manual to in-house counsel on how to avoid
tangled joint-client issues. Teleglobe instructs that a court
should consider the testimony from the parties and their
attorneys on the areas of contention.
Id. at 524. The court also pointedly noted that
RBH and in-house counsel for Duke should have heeded the
warnings in Teleglobe and taken greater care to have in
place an information shielding agreement or ensured that
Crescent was represented by outside counsel.
Id.
The court ultimately concluded that Robinson, Bradshaw had jointly represented
Duke and Crescent in the transaction. The court therefore held that the Litigation Trust
6

Id. at 516 ("The various cases cited by both the Trust and Duke involve cases where a parent
corporation and subsidiary were represented by the same attorney during a spin-off, sale, or divestiture.
See e.g. In re Teleglobe Commc'ns Corp., 493 F.3d 345 (3rd Cir. 2007) (in-house counsel of the parent
corporation represented both the subsidiary and parent companies); Polycast Tech. Corp. v. Uniroyal,
Inc., 125 F.R.D. 47 (S.D.N.Y. 1989) (in-house counsel of the parent corporation represented both the
subsidiary and parent in the sale of the subsidiary); Medcom Holding Co. v. Baxter Travenol Labs., Inc.,
689 F. Supp. 841 (N.D.Ill. 1988); In re Mirant Corp.[,] 326 B.R. 646 (Bankr. N.D.Tex. 2005) (same law firm
representing both parent and subsidiary in a public stock offering of the subsidiary). In those cases, the
courts determined the parties were joint clients. The issue remaining before this Court is whether RBH
represented Crescent Resources with respect to the 2006 Duke Transaction.").
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was entitled to Robinson, Bradshaw's files generated during the firm's joint
representation of Duke and Crescent in the transaction.7
In looking ahead to litigation between Litigation Trust and Duke, the court also
held found that
Duke cannot invoke an attorney-client privilege to stop the
Trust from using the joint-client files in adversary
proceedings between Duke and the Trust.
Id. at 528. In contrast, the court held that
the Trust may not unilaterally waive the joint-client privilege
and use jointly privileged information in proceedings
involving third parties, absent a waiver from Duke.
Id. at 530.8 The court's conclusions follow the majority rule when joint clients become
adversaries. The law generally allows either joint client access to their common law
firm's files, and permits either joint client to use any of those documents in litigation with
another joint client.

Best Answer
The best answer to this hypothetical is PROBABLY YES.
B 2/13, N 1/13

7

Id. at 524.

8

Id. at 529-30 ("The Restatement [Restatement (Third) of Law Governing Lawyers § 75 cmt. e
(2000)] says co-client communication is not privileged as between the co-clients. The Trust's reading of
the Restatement appears to state that if co-client communication is then used in an adversary [sic]
between the former co-clients, it would then waive the privilege as to third parties. This would effectively
make the privilege superfluous. Protections can be placed on any future hearings between Duke and the
Trust, and any co-client privileged information can remain privileged as to third parties even if used in a
future adversary proceeding between Duke and the Trust.").

47245260-1

46

Virginia State Bar
th
75 Annual Meeting - Corporate Counsel Section
Ethics Considerations for In-House Counsel
Hypotheticals and Analyses

McGuireWoods LLP
T. Spahn (6/14/13)

Representation Adverse to a Corporate Client's Affiliate
Hypothetical 5
You have been asked to bring a lawsuit against a Dallas-based corporation.
Although your law firm's computerized conflicts search does not reveal any problems,
one of your partners just called to tell you that she is handling a small amount of labor
work for one of the proposed defendant's sister corporations. Your law firm does not
represent the parent. The sister corporations are in different businesses, but both rely
on the parent's law department for legal advice.
May you represent your client in the lawsuit against the Dallas-based corporation
(without its consent)?
MAYBE
Analysis
When representing a corporation, the entity is the client.1 However, it is unclear
whether all members of the corporate "family" are also clients for conflicts purposes.2
ABA Model Rules
The ABA's Ethics 2000 Task Force added the following language to the ABA
Model Rules, which weighs in favor of permitting a lawyer to take positions adverse to a
corporate client's affiliate -- but without creating any bright-line rules.
A lawyer who represents a corporation or other organization
does not, by virtue of that representation, necessarily
represent any constituent or affiliated organization, such as a
parent or subsidiary. See Rule 1.13(a). Thus, the lawyer for
an organization is not barred from accepting representation
adverse to an affiliate in an unrelated matter, unless the
circumstances are such that the affiliate should also be
1

ABA Model Rule 1.13(a).

2

When this issue arises in the context of the attorney-client privilege, most courts have held that all
members of the corporate family are within the scope of the privilege. See, e.g., Admiral Ins. Co. v.
United States Dist. Court, 881 F.2d 1486, 1493 n.6 (9th Cir. 1989); United States v. AT&T, 86 F.R.D. 603,
616-17 (D.D.C. 1979); Weil Ceramics & Glass, Inc. v. Work, 110 F.R.D. 500, 503 (E.D.N.Y. 1986).
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considered a client of the lawyer, there is an understanding
between the lawyer and the organizational client that the
lawyer will avoid representation adverse to the client's
affiliates, or the lawyer's obligations to either the
organizational client or the new client are likely to limit
materially the lawyer's representation of the other client.
ABA Model Rule 1.7 cmt. [34].
The ABA has also issued a legal ethics opinion discussing this issue.3 In ABA
LEO 390 (1/25/95) the ABA rejected a per se determination that representation of one
corporate affiliate and adversity to another automatically creates a conflict. The ABA
indicated that the existence of a conflict depends on: the lawyer's and client's
understanding of which corporate entities are clients; the client's expectations about an
attorney-client relationship with the affiliated corporation; the facts of the representation
(such as whether the lawyer actually performs work for a corporate affiliate, reports to
the general counsel of a parent when working for a subsidiary, etc.); the nature of the
corporate affiliation (such as any alter ego relationships among corporate affiliates); and
whether the lawyer has acquired any confidential information from the corporate
affiliate. The ABA indicated that adversity to a corporation generally amounts only to
"indirect" adversity to an affiliated corporation, because the adversity only derivatively
affects the affiliate.
3

ABA LEO 390 (1/25/95) ("A lawyer who represents a corporate client is not by that fact alone
necessarily barred from a representation that is adverse to a corporate affiliate of that client in an
unrelated matter. However, a lawyer may not accept such a representation without consent of the
corporate client if the circumstances are such that the affiliate should also be considered a client of the
lawyer; or if there is an understanding between the lawyer and the corporate client that the lawyer will
avoid representations adverse to the client's corporate affiliates; or if the lawyer's obligations to either the
corporate client or the new, adverse client, will materially limit the lawyer's representation of the other
client. Even if the circumstances are such that client consent is not ethically required, as a matter of
prudence and good practice a lawyer who contemplates undertaking a representation adverse to a
corporate affiliate of a client will be well advised to discuss the matter with the client before undertaking
the representation."; explaining that "[c]learly, the best solution to the problems that may arise by reason
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of clients' corporate affiliations is to have a clear understanding between lawyer and client, at the very
start of the representation, as to which entity or entities in the corporate family are to be the lawyer's
clients, or are to be so treated for conflicts purposes"; noting that "considerations of client relations will
ordinarily dictate the lawyer's course of conduct" without addressing ethics issues; noting that
"circumstance of only partial ownership . . . is a variable that might affect the result in a particular case,"
but does not fundamentally change the analysis; holding that "in the absence of a clear understanding
otherwise, the better course is for a lawyer to obtain the corporate client's consent before the lawyer
undertakes a representation adverse to its affiliate"; also noting that lawyers must follow whatever retainer
contract they enter into with clients, but that "a client that has such an expectation [that its lawyer will not
be adverse to its affiliate] has an obligation to keep the lawyer apprised of changes in the composition of
the corporate family"; addressing various factors in determining the propriety of a lawyer taking matters
adverse to the affiliate of a corporate client; "[T]he nature of the lawyer's dealings with affiliates of the
corporate client may be such that they have become clients as well. This may be the case, for example,
where the lawyer's work for the corporate parent -- say, on a stock issue or bank financing -- is intended
to benefit all subsidiaries, and involves collecting confidential information from all of them. Even if the
subject matter of the lawyer's representation of the corporate client does not involve the affiliate at all,
however, the lawyer's relationship with the corporate affiliate may lead the affiliate reasonably to believe
that it is a client of the lawyer. For example, the fact that a lawyer for a subsidiary was engaged by and
reports to an officer or general counsel for its parent may support the inference that the corporate parent
reasonably expects to be treated as a client. . . . A client-lawyer relationship with the affiliate may also
arise because the affiliate imparted confidential information to the lawyer with the expectation that the
lawyer would use it in representing the affiliate. . . . Additionally, even if the affiliate confiding information
does not expect that the lawyer will be representing the affiliate, there may well be a reasonable view on
the part of the client that the information was imparted in furtherance of the representation, creating an
ethically binding obligation that the lawyer will not use the information against the interests of any member
of the corporate family. Finally, the relationship of the corporate client to its affiliate may be such that the
lawyer is required to regard the affiliate as his client. This would clearly be true where one corporation is
the alter ego of the other. It is not necessary, however, for one corporation to be the alter ego of the other
as a matter of law in order for both to be considered clients. A disregard of corporate formalities and/or a
complete identity of managements and boards of directors could call for treating the two corporations as
one. . . . The fact that the corporate client wholly owns, or is wholly owned by, its affiliate does not in itself
make them alter egos. However, whole ownership may well entail not merely a shared legal department
but a management so intertwined that all members of the corporate family effectively operate as a single
entity; and in those circumstances representing one member of the family may effectively mean
representing all others as well. Conversely, where two corporations are related only through stock
ownership, the ownership is less than a controlling interest and the lawyer has had no dealing whatever
with the affiliate, there will rarely be any reason to conclude that the affiliate is the lawyer's client"; also
distinguishing between direct and indirect adversity; "The paradigm situation here is presented by a
lawyer's bringing a lawsuit, unrelated in substance to the lawyer's representation of a corporate client,
seeking substantial money damages against a wholly owned subsidiary of the client: if the suit is
successful, this will affect adversely not only the subsidiary but the parent as well, in the sense that one of
its assets is the equity in the subsidiary, and its consolidated financial statements may (unless the
subsidiary has applicable insurance coverage) reflect the impact of material adverse judgments against
the subsidiary"; explaining that a lawyer's representation that involves "attacking the conduct or credibility
of the second client or seeking to compel resisted discovery from the client" is directly adverse, but that
positional adversity is not directly adverse; including that financial impact on another member of a
corporate family is only indirect adversity; nevertheless finding that even such an indirect adversity might
be a "material limitation" under Model Rule 1.7(b) ultimately shifting the burden of proof on the lawyers
seeking to undertake the representation; "[I]n any instance where the lawyer concludes that no client
consent is required, under either paragraph of Rule 1.7, the lawyer should be prepared to show how he
was able to make the various determinations required without contacting the client for information or
consent -- particularly determinations (a) that the client does not have an expectation that the corporate
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Finally, the ABA explained that even in the absence of a conflict lawyers might be
prohibited from taking positions adverse to a corporate client's affiliate if their diligence
or judgment on behalf of the corporate client might be adversely affected (if, for
instance, the corporate client would "resent" the lawyer undertaking the representation).
As might be expected, the ABA advised lawyers to resolve any doubts in favor of
withdrawal, and suggested that a lawyer should discuss matters with the existing client
even if consent is not required.
Restatement
The Restatement takes the same basic approach.
For purposes of identifying conflicts of interest, a lawyer's
client is ordinarily the person or entity that consents to the
formation of the client-lawyer relationship, see § 14. For
example, when a lawyer is retained by Corporation A,
Corporation A is ordinarily the lawyer's client; neither
individual officers of Corporation A nor other corporations in
which Corporation A has an ownership interest, that hold an
ownership interest in Corporation A, or in which a major
shareholder in Corporation A has an ownership interest, are
thereby considered to be the lawyer's client.
Restatement (Third) of Law Governing Lawyers § 121 cmt. d.
The Restatement includes two illustrations (Illustrations 6 and 7) which
distinguish between: (1) a lawyer taking a litigation matter against a client's wholly
owned subsidiary, when the lawsuit might materially affect the client's value; and (2) a
lawyer taking a litigation matter against a company that is 60% owned by the client's

affiliate will be treated as a client, and (b) that the proposed representation adverse to the affiliate will not
have a material adverse effect on the representation of the client.").
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parent, in a matter that will not materially affect either the defendant's or the parent's
financial position -- the former is unacceptable, while the latter is acceptable.
State Ethics Rules
Nationwide, states have struggled with this issue. Florida4 and Washington,
D.C.,5 have explicit ethics rules that recognize the separate identity of corporate clients,
and generally allow a lawyer representing one member of a corporate family to take
positions adverse to another member of the corporate family. Most states' ethics rules
provide no specific guidance.
State Bar Opinions
State bars also take differing approaches.
Not surprisingly, New York's new ethics rules effective April 1, 2009 deal with this
issue. One of the comments to New York Rule 1.7 essentially follows the ABA
approach -- without coming to a definitive conclusion.
A lawyer who represents a corporation or other
organization does not, simply by virtue of that
representation, necessarily represent any constituent or
affiliated organization, such as a parent or subsidiary. See
Rule 1.13(a). Although a desire to preserve good
relationships with clients may strongly suggest that the
lawyer should always seek informed consent of the client
organization before undertaking any representation that is
adverse to its affiliates, Rule 1.7 does not require the lawyer
to obtain such consent unless: (i) the lawyer has an
understanding with the organizational client that the lawyer
will avoid representation adverse to the client's affiliates, (ii)
the lawyer's obligations to either the organizational client or
the new client are likely to adversely affect the lawyer's
4

Fla. Rules of Prof'l Conduct R.4-1.7 Comment; Fla. Rules of Prof'l Conduct R. 4-1.13 Comment.

5

D.C. Rules of Prof'l Conduct R.1.7 Comment 17.
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exercise of professional judgment on behalf of the other
client, or (iii) the circumstances are such that the affiliate
should also be considered a client of the lawyer. Whether
the affiliate should be considered a client will depend on the
nature of the lawyer's relationship with the affiliate or on the
nature of the relationship between the client and its affiliate.
For example, the lawyer's work for the client organization
may be intended to benefit its affiliates. The overlap or
identity of the officers and boards of directors, and the
client's overall mode of doing business, may be so extensive
that the entities would be viewed as "alter egos." Under
such circumstances, the lawyer may conclude that the
affiliate is the lawyer's client despite the lack of any formal
agreement to represent the affiliate.
New York Rule 1.7 cmt. [34].
The New York Bar adopted two other comments not found in the ABA Model
Rules. The first provides helpful guidance to lawyers attempting to analyze the conflict
of interest situation (although without providing absolute certainty), and the second
reminds lawyers of the economic impact of their analysis.
Whether the affiliate should be considered a client of
the lawyer may also depend on: (i) whether the affiliate has
imparted confidential information to the lawyer in furtherance
of the representation, (ii) whether the affiliated entities share
a legal department and general counsel, and (iii) other
factors relating to the legitimate expectations of the client as
to whether the lawyer also represents the affiliate. Where
the entities are related only through stock ownership, the
ownership is less than a controlling interest, and the lawyer
has had no significant dealings with the affiliate or access to
its confidences, the lawyer may reasonably conclude that the
affiliate is not the lawyer's client.
New York Rule 1.7 cmt. [34A].
Finally, before accepting a representation adverse to
an affiliate of a corporate client, a lawyer should consider
whether the extent of the possible adverse economic impact
of the representation on the entire corporate family might be
of such a magnitude that it would materially limit the lawyer's
47245260-1

52

Virginia State Bar
th
75 Annual Meeting - Corporate Counsel Section
Ethics Considerations for In-House Counsel
Hypotheticals and Analyses

McGuireWoods LLP
T. Spahn (6/14/13)

ability to represent the client opposing the affiliate. In those
circumstances, Rule 1.7 will ordinarily require the lawyer to
decline representation adverse to a member of the same
corporate family, absent the informed consent of the client
opposing the affiliate of the lawyer's corporate client.
New York Rule 1.7 cmt. [34B].
Predictably, the New York City Bar has also frequently analyzed this issue.
Unfortunately, a 2005 New York City legal ethics opinion analysis adopted the sort of
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fact-intensive standard that lacks predictability.6 The Illinois Bar has taken essentially
the same fact-laden approach.7

6

New York City LEO 2005-05 (6/2005) (addressing what are called "thrust upon" conflicts; among
other factors, analyzing the ethics rules governing a lawyer's adversity to a corporate client; "Previous
opinions have articulated the circumstances under which an apparent conflict involving a member of a
current client's corporate family will be considered an actual conflict of interest requiring consent to
continue representing both parties. This determination is based on several factors, including the
relationship between the two corporate entities, and the relationship between the work the law firm is
doing for the current client and the work the law firm wishes to undertake in opposition to the client's
corporate family member. See Eastman Kodak Co. v. Sony Corp., 2004 WL 2984297 at *3 (W.D.N.Y.
Dec. 27, 2004) ('[t]he relevant inquiry centers on whether the corporate relationship between the two
corporate family members is 'so close as to deem them a single entity for conflict of interest purposes"');
Discotrade Ltd v. Wyeth-Ayerst Int'l, Inc., 200 F.Supp.2d 355, 358-59 (S.D.N.Y. 2002) (concluding that a
corporate affiliate was also a client for conflict purposes because, among other things, the affiliate was an
operating unit or division of an entity that shared the same board of directors and several senior officers
and used the same computer network, email system, travel department and health benefit plan as the
client); J.P. Morgan Chase Bank v. Liberty Mutual Insurance Co., 189 F.Supp.2d 20, 21 (S.D.N.Y. 2002)
(concluding that a subsidiary of a corporate client is also a client for conflicts purposes because 'the
relationship [between the two] is extremely close and interdependent, both financial and in terms of
direction'; among other things they operated from the same headquarters, shared the same board of
directors, and the general counsel (and senior vice president) of the parent was also the general counsel
(and senior vice president) of the subsidiary). See also N.Y. City Eth. Op. 2003-03 (whether a corporate
affiliate is a client for conflicts purposes 'will depend on many factors, including the relationship between
the two corporations and the relationship between the work the law firm is doing for the current client and
the work the law firm wishes to undertake in opposition to the client's corporate family member'); [s]ee
also ABA Formal Op. No. 95-390 (1995) (factors as to whether a corporate affiliate of a client is also
considered a client include whether the subject matter of the representation involves the affiliate; whether
affiliate reasonably believes that it is a client of the lawyer; whether the affiliate imparted confidential
information to the lawyer in expectation of representation; and whether the lawyer may be required to
regard the affiliate as a client due to the relationship between the client and affiliate); N.Y. County Eth. Op
684 (1991) (factors as to whether representation of parent company extends to subsidiary include
whether either the parent or subsidiary reasonably believes that an attorney-client relationship exists;
whether counsel to the parent is privy to confidential information about subsidiary that could be
detrimental to the subsidiary's interests; and whether the parent's interests would be materially adversely
affected by an action against its subsidiary).").
7

Illinois LEO 95-15 (5/1996) (addressing the ability of a lawyer representing a corporation to take
matters adverse to one of the client's wholly owned subsidiaries; "The Committee therefore concludes
that a corporate affiliation, including a majority or even sole ownership of a subsidiary, without more, does
not make a client corporation's affiliate an additional client of the lawyer. Because a corporate client's
affiliate is not deemed to be a client of the corporation's lawyer merely because of the affiliation, then a
representation adverse to the affiliate will not be directly adverse to 'another client' within the meaning of
Rule 1.7(a)."; "The Committee notes, as do the ABA and the California Bar, that there may well be
particular circumstances that would require the lawyer to consider a subsidiary or other constituent of a
corporate client to be a client of the lawyer as well. Such instances could include, for example, situations
where the lawyer's work for a corporate parent involves direct contact with its subsidiaries and the receipt
of information concerning the subsidiaries protected by Rule 1.6 or situations where the client corporation
and the subsidiary in question have the same management group. Another situation that would require
the lawyer to treat a corporate affiliate as a client is where one entity could be considered the alter ego of
the other. In these kinds of circumstances, the lawyer would be required to seek the corporate client's
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In California LEO 1989-113, the California Bar concluded that
[a] parent corporation, even one which owns 100 percent of
the stock of a subsidiary, is still, for purposes of rule 3-600, a
shareholder and constituent of the corporation. Rule 3-600
makes clear that in the representation of corporations, it is
the corporate entity actually represented, rather than any
affiliated corporation, which is the client.
California LEO 1989-113 (1989). Furthermore, "[t]he fact of total ownership does not
change the parent corporation's status as a constituent of the subsidiary." The parent
corporation argued that a successful action against its subsidiary would adversely affect
its finances. The Bar rejected this argument:
[H]ere, the parent is not a party to the suit against the
subsidiary, and there is no prospect that it will be made a
party. The representation against the subsidiary can
therefore have no direct consequences on the parent; the
only adversity can be that indirect adversity which might
result from the diminution in the value of the parent's stock in
the subsidiary if the attorney's suit against the subsidiary is
ultimately successful. This possible indirect impact is
insufficient to give rise to a breach of the duty of loyalty owed
to the parent.
Id. The California Bar recognized only one exception to this rule -- if corporate form is
disregarded and a parent is considered its subsidiary's "alter ego."
Case Law
Courts also take differing positions. Some courts hold that the representation of
one member of the corporate family makes other members "clients" for conflicts
consent, with appropriate disclosure, before accepting a representation adverse to the affiliate."; "In
conclusion, the Committee believes that the Rules of Professional Conduct generally permit a lawyer to
accept a proposed representation adverse to a subsidiary or other affiliate of an existing corporate client
entity. As also noted above, however, this general proposition may be altered by the specific facts and
circumstances of any particular situation. As noted above, the better solution to the issue addressed in
this opinion is the agreement of lawyers and corporate clients, in defining the scope of an engagement,
as to those affiliates that will be included in the corporate client group.").

47245260-1

55

Virginia State Bar
th
75 Annual Meeting - Corporate Counsel Section
Ethics Considerations for In-House Counsel
Hypotheticals and Analyses

McGuireWoods LLP
T. Spahn (6/14/13)

purposes.8 Other courts have found that the representation of one member of the
corporate family does not have that effect.9
The case law has generally looked at the same factors as the legal ethics
opinions, and has often resulted in law firms' disqualification.


GSI Commerce Solutions, Inc. v. Babycenter, L.L.C., 618 F.3d 204, 211, 213,
210, 210-11, 211, 211-12, 212 n.3 (2nd Cir. 2010) (disqualifying the law firm
of Blank Rome from handling a matter adverse to BabyCenter, a wholly
owned subsidiary of Blank Rome's client Johnson & Johnson; ultimately
adopting a "operationally integrated" standard for determining what a law
firm's corporate client's affiliate should be regarded as a law firm "client" for
conflict purposes; noting that the Blank Rome retainer letter contained the
following provision: "'Unless otherwise agreed to in writing or we specifically
undertake such additional representation at your request, we represent only
the client named in the engagement letter and not its affiliates, subsidiaries,
partners, joint venturers, employees, directors, officers, shareholders,
members, owners, agencies, departments or divisions.'"; noting that Johnson
& Johnson complained about Blank Rome's role only after the mediation
failed; "Although the American Bar Association ('ABA') and state disciplinary
codes provide valuable guidance, a violation of those rules may not warrant
disqualification. . . . Instead, disqualification is warranted only if 'an attorney's
conduct tends to taint the underlying trial.'" (citation omitted); "The factors
relevant to whether a corporate affiliate conflict exists are of a general nature.
Courts have generally focused on: (i) the degree of operational commonality
between affiliated entities, and (ii) the extent to which one depends financially
on the other. As to operational commonality, courts have considered the
extent to which entities rely on a common infrastructure. . . . Courts have also
focused on the extent to which the affiliated entities rely on or otherwise share
common personnel such as managers, officers, and directors."; "This focus
on shared or dependent control over legal and management issues reflects

8

Board of Managers v. Wabash Loftominium, L.L.C., 876 N.E.2d 65, 74 (Ill. App. Ct. 2007);
Avocent Redmond Corp. v. Rose Elecs., 491 F. Supp. 2d 1000 (W.D. Wash. 2007); UCAR Int'l, Inc. v.
Union Carbide Corp., No. 00 Civ. 1338 (GBD), 2002 U.S. Dist. LEXIS 21766 (S.D.N.Y. Nov. 7, 2002);
Travelers Indem. Co. v. Gerling Global Reinsurance Corp., No. 99 Civ. 4413 (LMM), 2000 U.S. Dist.
LEXIS 11639 (S.D.N.Y. Aug. 14, 2000); Discotrade Ltd. v. Wyeth-Ayerst Int'l, Inc., 200 F. Supp. 2d 355
(S.D.N.Y. 2002); Stratagem Dev. Corp. v. Heron Int'l N.V., 756 F. Supp. 789 (S.D.N.Y. 1991); In re
Blinder, Robinson & Co., 123 B.R. 900, 909-10 (Bankr. D. Colo. 1991); Teradyne, Inc. v. Hewlett-Packard
Co., No. C-91-0344 MHP ENE, 1991 U.S. Dist. LEXIS 8363 (N.D. Cal. June 6, 1991).
9

Whiting Corp. v. White Machinery Corp., 567 F.2d 713 (7th Cir. 1977); Brooklyn Navy Yard
Cogeneration Partners, L.P. v. Superior Court, 70 Cal. Rptr. 2d 419 (Cal. Ct. App. 1997); Pennwalt Corp.
v. Plough, Inc., 85 F.R.D. 264 (D. Del. 1980).
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the view that neither management nor in-house legal counsel should, without
their consent, have to place their trust in outside counsel in one matter while
opposing the same counsel in another."; "[W]e agree with the ABA that
affiliates should not be considered a single entity for conflicts purposes based
solely on the fact that one entity is a wholly-owned subsidiary of the other, at
least when the subsidiary is not otherwise operationally integrated with the
parent company." (emphasis added); "First, Babycenter substantially relies on
J&J for accounting, audit, cash management, employee benefits, finance,
human resources, information technology, insurance, payroll, and travel
services and systems. Second, both entities rely on the same in-house legal
department to handle their legal affairs. The member of J&J's in-house legal
department who serves as 'board lawyer' for BabyCenter helped to negotiate
the E-Commerce Agreement between BabyCenter and GSI that is the subject
of the present dispute. Moreover, J&J's legal department has been involved
in the dispute between GSI and BabyCenter since it first arose, participating
in mediation efforts and securing outside counsel for BabyCenter. Finally,
BabyCenter is a wholly-owned subsidiary of J&J, and there is at least some
overlap in management control."; "GSI argues that BabyCenter and J&J have
forfeited any right to contest Blank Rome's representation. It focuses on the
fact that J&J and BabyCenter waited several months before objecting to
Blank Rome as counsel. We reject GSI's argument because a party's delay
in raising a conflict-of-interest objection does not prohibit a court from
deciding whether a conflict of interest exists."; ultimately holding that Blank &
Rome's retainer letter was insufficient to allow the law firm to represent a
party adverse to the Johnson & Johnson affiliate; noting among other things
that the retainer letter purported to allow Blank Rome to sue even
departments and divisions of Johnson & Johnson, which would clearly be
unethical).


Honeywell Int'l Inc. v. Philips Lumileds Lighting Co., Case No. 2:07-CV-463CE, 2009 U.S. Dist. LEXIS 12496, at *7 (E.D. Tex. Jan. 6, 2009) (disqualifying
Paul Hastings from adversity to Philips Lumileds while simultaneously
representing one of its corporate affiliates; noting that courts follow a factspecific analysis in determining a lawyer's ability to take a matter adverse to a
corporate affiliate; noting that the two Philips affiliates share a common legal
department, "common management, computer networks, and marketing
designs"; also noting that the two companies use the same logo in
advertisements).



Board of Managers v. Wabash Loftominium, L.L.C., 876 N.E.2d 65, 74 (Ill.
App. Ct. 2007) (assessing the conflict of interests involved in litigation brought
by a lawyer who moved from the Chicago law firm of Michael Best & Friedrich
to the firm of Arnstein & Lehr, which was then representing related
corporations; describing the connection between the defendants and the law
firm's clients, most of which involved indirect ownership through LLCs;
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upholding the trial court's reliance on Illinois LEO 95-15, which points to
related corporations' "same management group" as a factor demonstrating
that the related companies should be considered as the same client for
conflicts purposes; "The particular circumstances of this case indicate
Arnstein [law firm] was engaged by and reports to a management group that
runs parent, subsidiary, and affiliated corporations that own, manage, and
develop residential condominium properties in Chicago. The particular
circumstances of this case would lead the management group and the
Ambelos corporations [the holding company which developed residential
condominium projects in Chicago] to reasonably believe they were Arnstein's
existing clients."; noting that the law firm had represented "this management
group" on sixty different matters between 1999 and 2005; explaining that any
the doubt about the existence of a lawyer-client relationship be clarified by the
lawyer; "Significantly, there is no indication that Arnstein took any affirmative
action to inform the Ambelos management group that it was ending their longterm attorney-client relationship regarding the ownership, management, and
development of residential condominium properties in Chicago."; also
rejecting the law firm's effort to avoid disqualification by imposing an internal
screen; disagreeing with the law firm that the clients had waived their right to
complain about the conflict by not raising it for six or seven months after
learning that the lawyer had moved to the new law firm).
Clients' and Lawyers' Ability to Affect the Analysis
Of course, clients and lawyers can try to define the client as a matter of contract
in their retainer agreements.
Clients can avoid any ambiguity by insisting in an outside lawyer's retainer
agreement that the outside lawyer also represents the corporation's affiliates. In some
situations, the retainer agreement might specifically list those affiliates, while in other
situations a provision might cover the corporate client's "affiliates" by referring to them
generically. The latter situation obviously creates problems for a law firm, which must
continually monitor their corporate client's corporate transactions.
Lawyers might also try to avoid an expansive definition of the "client" or "clients"
that they represent. In some situations, these efforts succeed. In 2010, the Western
District of Wisconsin dealt with Safeway's effort to disqualify the Alston & Bird law firm
47245260-1
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from handling a matter adverse to one Safeway subsidiary while simultaneously
representing another Safeway subsidiary.10 The court explained that an Alston & Bird
10

e2Interactive, Inc. v. Blackhawk Network, Inc., No. 09-cv-629-slc, 2010 U.S. Dist. LEXIS 48333,
at *4 5, *6, *12, *13-14, *14-15, *15, *16-17, *17, *17-18 (W.D. Wis. May 17, 2010) (refusing to disqualify
Alston & Bird from handling a matter adverse to a Safeway subsidiary while simultaneously representing
Safeway itself in another matter; also finding that Alston's past representation of a trade association that
included Safeway's subsidiary did not warrant disqualification because the representation was not related
to the matter Alston was handling adverse to the subsidiary; explaining that Safeway's in-house lawyer
refused to sign Alston's retainer letter that limited the firm's representation to Safeway and excluded
affiliates, but then signed a letter with the same provision on a later occasion two years later; "In
September 2007, Safeway retained William Baker of Alston & Bird to represent Safeway in the Ware
litigation. Ann Erickson, senior corporate counsel for Safeway, refused to sign Alston's initial proposed
retainer agreement and specifically objected to an advance waiver of conflicts provision and a 'one client'
provision limiting Alston's representation to the Safeway parent entity and not its subsidiaries. The first
provision, entitled 'Waiver of Future Conflicts,' stated that Safeway waived any future conflicts so long as
the subject matter was not substantially related to Alston's work for Safeway. The second provision,
entitled 'Limitation of Client Relationship to One Entity, Not Affiliates,' provided that Alston's
'representation of Safeway, Inc., does not give rise to an attorney-client relationship between the Firm and
. . . any . . . subsidiary or affiliated entity . . . .'"; "In summer 2009, Baker sent Erickson a new retainer
letter to change the hourly fee arrangement for the Ware litigation, to a fixed monthly fee arrangement.
The 2009 retainer letter contained the provisions titled 'Waiver of Future Conflicts' and 'Limitation of Client
Relationship to One Entity, Not Affiliates,' that were identical to the provisions Erickson had struck in the
October 2007 retainer letter. Erickson struck the 'Waiver of Future Conflicts' provision in the new retainer
letter and Alston inserted a notice provision instead; however, she signed the revised retainer letter on or
about September 1, 2009 without striking the 'Limitation of Client Relationship' provision."; holding that
"[t]he attorney-client relationship may be informal and implied from the words and actions of the parties. . .
. Whether and when an attorney client relationship exists depends on the contractual intent and conduct
of the parties."; finding that there was no "Conflict by Agreement"; "Safeway struck these provisions,
stating its position that by representing Safeway, Alston was representing Safeway's subsidiaries and that
Safeway would not argue to allow Alston to sue its subsidiaries. However, Safeway never put these
statements into the amended retainer, so it is not clear whether Alston actually agreed with Safeway's
position or simply agreed to delete the contrary language from the retainer agreement."; "That retainer
was replaced with a 2009 retainer in which defendant agreed that Alston's representation of Safeway did
not give rise to an attorney-client relationship between Alston and defendant's subsidiaries. In other
words, any 'understanding' was erased on September 1, 2009 by agreement. Because there is no
evidence that Alston had started representing plaintiffs by that date, the 2007 agreement created no
conflict."; "Not so fast, argues defendant: Safeway should not be held to the terms of the 2009 agreement
because it was not expecting the conflict terms to change from the previous agreement. This is not going
to get defendant very far: a person signing a document has a duty to read it and know the contents of the
writing."; "Defendant tries to shift the onus to Alston, by contending that the law firm was its 'fiduciary' who
therefore was required to alert Safeway to every change made to the agreement rather than expect
Safeway to read it. . . . If Alston sneaked in a change (or just forgot to include Safeway's redactions in the
new version of the agreement), that's either a sharp practice or sloppy work, but neither is enough to
conclude that a large corporation with sophisticated in-house lawyers should not be held to the terms of
an agreement it signed."; also finding that there was no "conflict by creation of [an] attorney-client
relationship," because even if the subsidiary was to be treated as a client for conflicts purposes pursuant
to the 2007 letter, it did not create a full attorney-client relationship; "An agreement to treat a subsidiary as
a client in this setting 'does not in itself establish a full fledged client-lawyer relationship with the affiliates,'
ABA Comm. On Ethics and Prof'l Responsibility, Formal Op. 95-390 (1995), so no current or former client
status arises out of such an agreement.").
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lawyer had asked a Safeway in-house lawyer to sign a retainer letter specifically
identifying just one Safeway subsidiary as the firm's only client. The Safeway in-house
lawyer refused to sign the retainer letter with that provision, but later signed the identical
letter in connection with another matter the firm was handling for Safeway (one cannot
help but think that the in-house lawyer signed the second letter inadvertently).
In any event, Alston & Bird relied on the second letter when it represented
another client in suing a Safeway subsidiary different from the one it was then
representing. The court then analyzed the situation.
Not so fast, argues defendant: Safeway should not be held
to the terms of the 2009 agreement because it was not
expecting the conflict terms to change from the previous
agreement. This is not going to get defendant very far: a
person signing a document has a duty to read it and know
the contents of the writing. . . . Defendant tries to shift the
onus to Alston, by contending that the law firm was its
'fiduciary' who therefore was required to alert Safeway to
every change made to the agreement rather than expect
Safeway to read it. . . . If Alston sneaked in a change (or just
forgot to include Safeway's redactions in the new version of
the agreement), that's either a sharp practice or sloppy work,
but neither is enough to conclude that a large corporation
with sophisticated in-house lawyers should not be held to the
terms of an agreement it signed.
e2Interactive, Inc. v. Blackhawk Network, Inc., No. 09-cv-629-slc, 2010 U.S. Dist. LEXIS
48333, at *15-17 (W.D. Wis. May 17, 2010) (emphasis added).
Other firms have not been so explicit, and found to their chagrin that language in
a retainer letter resulted in their disqualification.11
11

Avocent Redmond Corp. v. Rose Elecs., 491 F. Supp. 2d 1000, 1004, 1004 n.2, 1007-08, 1010,
1011 (W.D. Wash. 2007) (disqualifying Heller Ehrman from adversity to a corporate affiliate of a corporate
client; noting that the retainer letter with its client specifically indicates that the law firm will represent its
corporate client "and its affiliates"; "Had Heller Ehrman wanted to limit the scope of its representation, it
could have done so by expressly limiting the OSA affiliates that it was agreeing to represent rather than
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An explicit exclusion of corporate affiliates from the definition of the lawyer's
"clients" might not succeed in saving lawyers from conflicts. In some situations, lawyers
acquiring information from non-clients might be barred from later taking matters adverse
to those non-clients, if the lawyer acquired the information in a confidential setting. Still,
lawyers narrowly defining the "clients" have at least a chance of avoiding conflicts.
Although uncertainty might aid the client or the lawyer if some dispute arises, in
most situations it is better for both to know the exact identities of all of the lawyer's
clients.

Best Answer
The best answer to this hypothetical is MAYBE.
B 2/13

broadly agreeing to represent all of them. As one scholar cited by defendant's expert states, 'The lack of
a per se disqualification rule does not mean that the corporate family would be unable to impose such a
rule. The law firm and client, in the initial engagement letter, could always agree to treat some or all
members of the corporate family as a single entity, or as separate entities'). Ronald D. Rotunda, Conflicts
Problems When Representing Members of Corporate Families, 72 Notre Dame L. Rev. 655, 687-88
(1997); see Dkt. # 68 at P8. Furthermore, the conflict at issue here could have been discovered earlier if
Heller Ehrman had listed 'OSA . . . and its affiliates' as the client in its electronically-maintained conflicts
database."; also noting that during the scope if its representation of the corporate client Heller Ehrman
would have dealt with licenses in the same "patent family" as the patents at issue in the current
adversity -- meaning that the law firm's previous representation of the corporate client was "substantially
related" to the current adversity; also noting that Heller Ehrman retained its former client's files -- meaning
that Heller Ehrman's current adversary would have to ask the law firm for its files; "This puts Heller
Ehrman in the troublesome position of having to review and produce documents from its own files relating
to the representation of a former client because a current litigation client has requested the documents in
discovery."; "Should any issue regarding attorney-client privilege or work product doctrine arise, Heller
Ehrman lawyers would be both asserting privilege or work-product on behalf of Redmond as an OSA
affiliate, and representing defendants in contesting any claim of privilege.").
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Intentional Representation of Corporate Employees
Hypothetical 6
As the only in-house lawyer for a privately-held company, you are occasionally
asked to represent company employees (often distant relatives of the primary owner).
You want to make sure that such representations do not run afoul of any rules, or
jeopardize your main job as the company's lawyer.
(a)

May you intentionally represent a company employee in a company-related
matter?
YES

(b)

May you intentionally represent a company employee in a non-company-related
matter?
MAYBE

Introduction
Although it certainly raises conflicts of interest issues and privilege ownership
issues, there is nothing inherently unethical about a lawyer representing both a
corporation and one or more of the corporation's employees. In fact, ABA Model Rule
1.13 specifically acknowledges such joint representations.
A lawyer representing an organization may also represent
any of its directors, officers, employees, members,
shareholders or other constituents, subject to the provisions
of Rule 1.7. If the organization's consent to the dual
representation is required by Rule 1.7, the consent shall be
given by an appropriate official of the organization other than
the individual who is to be represented, or by the
shareholders.
ABA Model Rule 1.13(g).

47245260-1

62

Virginia State Bar
th
75 Annual Meeting - Corporate Counsel Section
Ethics Considerations for In-House Counsel
Hypotheticals and Analyses

McGuireWoods LLP
T. Spahn (6/14/13)

Unauthorized Practice of Law/Multijurisdictional Practice Issues
However, the issue becomes much more complicated in the case of in-house
lawyers.
This situation is governed by unauthorized practice of law ("UPL") regulations in
each state. States take differing approaches to the permissibility of in-house lawyers
representing individual constituents (officers, directors, employees) of their corporate
client-employers. The stakes can be surprisingly high -- an in-house lawyer
representing such an individual in a state that does not permit such representations
would be engaging in the unauthorized practice of law ("UPL"). Most states prohibit the
unauthorized practice of law in their criminal statutes.
Even in-house lawyers fully licensed in the state where they practice must
examine their state's unauthorized practice of law rules. In-house lawyers represent
somewhat of an anomaly in the law -- because they ultimately report to a nonlawyer (the
company's board of directors). Because of this unique role, in-house lawyers must
assess with whom they can establish an attorney-client relationship. At the extreme, an
in-house lawyer working for a large retailer could not set up a table near the store's front
door and begin representing customers who might want a will drafted for them. This
would essentially make the corporation a law firm owned by shareholders -- which no
state permits. On the other hand, some states allow in-house lawyers to represent their
corporation's employees (subject to the conflicts rules). Other states are more liberal,
and allow in-house lawyers to represent their corporation's former employees, and in
some situations even their corporation's customers. However, each state takes a
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slightly different approach, and in-house lawyers would be wise to check the applicable
rules.
States' somewhat hostile attitude toward in-house lawyers' representation of
such third parties creates a special dilemma for in-house lawyers hoping to engage in
pro bono work. As indicated above, no in-house lawyer could begin to represent
thousands of company customers. Technically, pro bono clients stand in the same
shoes as those customers -- they are strangers to the corporation. Many states have
wrestled with this issue, and most find a way to turn a blind eye toward any technical
violation of the unauthorized practice of law rules that might occur if an in-house lawyer
engages in pro bono work.
These issues become even more complicated for in-house lawyers who are not
full members of the bar in the state where they are practicing. Traditionally, most states
often did not require in-house lawyers to join the bar or even register with the bar in
some way. However, most states now require in-house lawyers to either take the full
step of joining the bar where they practice, or at least registering in some way.
Cynics would argue that states are as much interested in the dues money as in
their desire to police in-house lawyers' conduct. It is easy to see why states normally do
not have much of an interest in regulating in-house lawyers. Because in-house lawyers
generally cannot represent entities or people outside their corporate employer (as
discussed above), there normally is no great danger that in-house lawyers will harm the
public. And to the extent that they harm their corporation or its employees, the
corporation itself generally can take care of such misdeeds.
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The ethics rules contain provisions dealing with what in-house lawyers may do
when practicing in states in which they are not licensed.
This issue (called the "multijurisdictional practice" (or MJP) issue) is governed by
ABA Model Rule 5.5 and the parallel rules in states adopting the ABA approach.
Under ABA Model Rule 5.5, all lawyers (including in-house lawyers) may practice
law in other states as long as they do not hold themselves out as being admitted in that
state, and as long as they provide legal services in that other state only on a "temporary
basis." In addition, the lawyer practicing in another state must either associate with a
lawyer from that state, comply with whatever pro hac vice rules apply to appear before a
tribunal, or engage in representations that "arise out of or are reasonably related to" the
lawyer's practice in a state where the lawyer is admitted. ABA Model Rule 5.5(b), (c).
Of special interest to in-house lawyers, ABA Model Rule 5.5(d) allows an inhouse lawyer to represent the lawyer's "employer or its organizational affiliates" in a
state where the lawyer is not licensed, even as part of a "systematic and continuous
presence" in the other state. ABA Model Rule 5.5(d).
A comment explores this "safe harbor" -- which does not allow the in-house
lawyer to represent individual constituents of the client-employer in the other state.
Paragraph (d)(1) applies to a lawyer who is employed by a
client to provide legal services to the client or its
organizational affiliates, i.e., entities that control, are
controlled by, or are under common control with the
employer. This paragraph does not authorize the provision
of personal legal services to the employer's officers or
employees. The paragraph applies to in-house corporate
lawyers, government lawyers and others who are employed
to render legal services to the employer. The lawyer's ability
to represent the employer outside the jurisdiction in which
the lawyer is licensed generally serves the interests of the
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employer and does not create an unreasonable risk to the
client and others because the employer is well situated to
assess the lawyer's qualifications and the quality of the
lawyer's work.
ABA Model Rule 5.5 cmt. [16] (emphasis added).
Thus, in-house lawyers moving to a state that follows the ABA Model Rules and
not wishing to join that state's bar may represent the corporation's "organizational
affiliates" -- but not any individual corporate constituents.
Conflicts Issues
Lawyers who represent corporations sometimes intentionally create a separate
representation of a corporate employee. Such a joint representation does not have any
dramatic effect on either the corporation's or the employee's attorney-client privilege.
The lawyer must maintain the privilege protecting communications with the employee on
such a separate matter, and must of course do likewise for any communications relating
to the lawyer's representation of the corporation.
Such separate representations clearly carry ethics implications. A lawyer
representing an employee on a traffic ticket matter has an attorney-client relationship
with the employee, which precludes the lawyer from adversity to the employee even on
unrelated matters (absent consent). This is one reason why wise lawyers try to avoid
representing the employees of companies they also represent, even on unrelated
matters. For instance, a lawyer representing a corporate vice president in buying a
house cannot (absent consent) advise the company's board about its right to fire that
vice president. Consent would normally be unavailable as a practical matter, because
the board would not permit the lawyer to make the sort of disclosure necessary to obtain
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a valid consent. A lawyer might find it awkward to arrange for a prospective consent
when beginning to represent the employee in his or her house purchase, because it
might send an unfortunate signal that such adversity might develop, or be a "turn off" to
the lawyer's important contact and business generator in the corporate hierarchy.
When a law firm explicitly represents both the company and an employee, it
might be necessary to determine if the representations are joint or separate. A lawyer
who jointly represents a corporation and a corporate employee must consider all of the
normal ramifications of such a joint representation on the same matter. First, the lawyer
might not be able to keep secrets from either of the jointly represented clients. Second,
a joint representation gives the employee equal ownership of and power over the
attorney-client privilege. This means that the employee might have later access to the
lawyer's file and communications between the lawyer and the corporation. It also
means that absent some degree of adversity between the corporation and the
employee, the corporation and the employee would have to unanimously vote to reveal
any of their privileged communications to outsiders. Third, the development of any
adversity between the jointly represented clients almost inevitably requires the
withdrawal from representation of both clients. To make matters worse, the imputed
disqualification rules applicable to law firms also generally apply to law departments,
which means that an in-house lawyer's disqualification from a joint representation of the
corporation and an individual employee normally would require the entire law
department's disqualification.1

1

ABA Model Rule 1.0(c).
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Lawyers might be able to mitigate some of the risks by arranging for a
prospective consent from the employee, attempting to allow the lawyer to withdraw from
representing the employee if adversity develops between her and the corporation, while
continuing to represent the corporation.2 The efficacy of such prospective consents is
outside the scope of this book, but it is worth noting that courts and bars examine
prospective consents both when the lawyers arrange for them and when the lawyers
attempt to rely on them. Thus, there is never a guarantee that such a prospective
consent will allow the lawyer to continue representing the corporation on the same
matter if that would include adversity to the employee who is now the lawyer's former
client. Lawyers therefore can never assure their corporate clients with confidence that
they can completely mitigate the risks of a joint representation should adversity develop.
Despite these risks, lawyers representing corporations frequently enter into such
intentional joint representations.
Trying to avoid a joint representation might be easy, if the law firm represents the
executive in some non-corporate matters such as a traffic ticket or a house purchase.
However, law firms might try to "thread the needle" by claiming that they represented a
company and an executive on a company-related matter, but that their representations
were separate rather than joint. This is nearly an impossible argument to successfully
make, absent very clear retainer letters.

2

For instance, one court refused to disqualify a firm from representing a company in litigation
adverse to a former company executive whom the firm had also represented -- finding that the firm had
adequately described its role and obtained a valid prospective consent from the executive. Laborers
Local 1298 Annuity Fund v. Grass (In re Rite-Aid Corp. Sec. Litig.), 139 F. Supp. 2d 649, 660 (E.D. Pa.
2001).
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A 2009 decision highlights the risks that a lawyer runs when intentionally entering
into separate representations of both a company and one of its employees, who was
under investigation for wrongdoing. In that case, a well-known California law firm
undertook what the court called "three separate, but inextricably related,
representations" of Broadcom and its CFO.3 The law firm represented Broadcom in
connection with the company's internal investigation of stock option issues, and the
CFO in two lawsuits brought by shareholders alleging wrongdoing in connection with
stock options. The law firm interviewed the CFO, and then disclosed information it
learned during the interview to the U.S. Attorney's Office, the SEC, and Broadcom's
auditor. When the government pursued criminal charges against the CFO, he sought to
suppress the statements he had made to the law firm during the interview, and the trial
court granted his motion. Among other things, the court noted that the law firm had not
advised the CFO before the interview that the firm was wearing only its "Broadcom" hat
during the interview, and that it might disclose to third parties what it learned from the
CFO. The court explained that "whether an Upjohn warning was or was not given is
irrelevant" -- because the firm clearly represented the CFO.4 As the court put it, "[a]n
oral warning to a current client that no attorney-client relationship exists is nonsensical
at best -- and unethical at worst."5 In addition to suppressing the evidence, the court

3

United States v. Nicholas, 606 F. Supp. 2d 1109, 1111 (C.D. Cal. 2009), rev'd and remanded sub
nom. United States v. Ruehle, 583 F.3d 600 (9th Cir. 2009).
4

Id. at 1117.

5

Id.
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referred the law firm to the State Bar for "appropriate discipline," based on the firm's
ethical misconduct that "[t]he Court simply cannot overlook."6
The Ninth Circuit reversed the district court's holding, but lawyers should not
breathe easy.7 The Ninth Circuit (i) found that the law firm had represented both
Broadcom and its former CFO Ruehle in connection with possible option backdating; (ii)
agreed with Ruehle that the law firm had not provided the proper Upjohn warning to
Ruehle, despite the lawyers' contrary claims (pointedly noting that the [law firm] lawyers
"took no notes nor memorialized their conversation on this issue in writing");8 (iii) held
that the district court had improperly applied California law rather than federal law to the
privilege question (meaning that the district court might have been upheld if it had made
the same findings under the federal standard); (iv) noted that Ruehle "was no ordinary
Broadcom employee" because he knew that the law firm was sharing information with
Broadcom's auditor Ernst & Young (a fact that will not be present in most situations
involving law firms representing both corporations and executives);9 (v) labeled as
"troubling" the law firm's "allegedly unprofessional conduct";10 and (vi) emphasized that
"our holding today should not be interpreted as carte blanche approval" of the law firm
lawyers' testimony about their communications with Ruehle (implying that the law firm's
proffer to the FBI might have included impermissible disclosures).11

6

Id. at 1112.

7

United States v. Ruehle, 583 F.3d 600 (9th Cir. 2009).

8

Id. at 604.

9

Id. at 609.

10

Id. at 613.

11

Id. at 613 & n.10.
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These decisions highlight the tremendous risks corporate lawyers undertake
when attempting to separately represent companies and executives in company-related
matters where there is any chance of adversity.
In 2012, two well-known Washington state lawyers found themselves facing
ethics charges as a result of allegedly representing multiple corporate employees
without explaining the ethics implications and the possible adversity among them.
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Martha Neil, 2 Leading Lawyers Face Unusual Ethics Case re Claimed
Conflict in Representing Corp. and Workers, ABA Journal, Dec. 5, 2012 ("Two
leading corporate lawyers in Portland, Ore., are awaiting the results in an
unusual legal ethics case, pursued a decade after the fact, concerning a claim
conflict in their representation of a corporate client and its employees in a
securities matter."; "Barnes H. Ellis, 72, a retired partner of Stoel Rives, and
partner Lois O. Rosenbaum, 62, who followed Ellis as head of the renowned
northwest regional law firm's securities practice, went to trial last month in a
legal ethics case brought by the Oregon State Bar. It contended that the two
attorneys, while representing Flir Systems Inc. in a shareholder suit and
subsequent investigation by the Securities and Exchange Commission,
helped protect the corporation by blaming employees the two lawyers
purportedly represented, too, Willamette Week reports."; "In testimony at the
12-day ethics trial, the two said they had done nothing wrong, fully disclosing
potential conflicts and making sure those who wanted outside counsel got
outside counsel. However, working together in a joint representation helped
those involved better defend themselves by sharing information, they said.";
"'We didn't favor one client over another,' testified Ellis. 'In my mind, it was a
perfect marriage of interests for us to represent the employees at their
interviews and be able to share that information with the former officers that
might have liability for past acts.'"; "He told the Portland Business Journal at
the time the complaints were filed that 'a lawyer cannot effectively represent a
company if the lawyer cannot appear for the company's employees. If that is
the bar's position, that is a new concept that has no support in the rules of
professional conduct.'"; the Formal Complaints against Barnes Ellis and Lois
Rosenbaum allege that in 2000-2003 they simultaneously represented the
publicly traded company FLIR, various board members, two lawyers who
represented a special committee of FLIR's outside directors, various officers
and managers (including FLIR's CFO, general counsel and Director of Sales
Operations), and "all FLIR employees who would be interviewed by the SEC
in the course of" an investigation (Formal Complaint ¶ 10, In re Conduct of
Rosenbaum, Case No. 09-55 (Or. July 21, 2010); Formal Complaint ¶ 10, In
re Conduct of Ellis, Case No. 09-54 (Or. July 21, 2010); the Formal
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Complaints allege that there were differing interests among these various
clients at various times, but that Ellis and Rosenbaum "undertook the
[multiple] representation without full disclosure to each client of the potential
adverse impact of the multiple representation and without first obtaining each
client's consent to the multiple representation" (Id. ¶ 15); the Formal
Complaints allege that Ellis and Rosenbaum assisted some of their clients in
implicating others of their clients as responsible for FLIR's allegedly improper
accounting, recordkeeping and financial reporting practices in 1998 and 1999;
the Formal Complaints contain a number of examples of Ellis and
Rosenbaum representing one or more clients who provided sworn statement
to the SEC implicating other clients; Ellis is a member of the American
College of Trial Lawyers, and has been listed in Best Lawyers in America and
other similar lists for many years; he is a Harvard Law School graduate, and
his bio indicates that he "has lectured extensively on corporate governance."
(Stoel Rives LLP (search "Attorneys" for Ellis, Barnes),
http://www.stoel.com/showbio.aspx?Show=230); Rosenbaum is a Stanford
Law School graduate, and her bio indicates that she "has been listed for
many years in both Chambers USA as one of America's leading securities
litigators, and America's Best Lawyers, and in Oregon's Super Lawyers."
(Stoel Rives LLP (search "Attorneys" for Rosenbaum, Lois),
http://www.stoelrives.com/showbio.aspx?Show=408)).
Also in 2012, Penn State's general counsel found herself embroiled in a highprofile question about whether she had simultaneously represented the University and
two high-level officials appearing before a grand jury. An article questioned how the
general counsel could have represented the two individuals.
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Shannon Green, Was Penn State's GC Counsel for University Officials?,
Corporate Counsel, Feb. 3, 2012 ("In-house lawyers understand that they're
hired to represent the entity that issues their paychecks -- not the company's
executives and other staff. But as evidenced by the grand jury testimony of
two Penn State University (PSU) officials, sometimes there can be a
disconnect between how a company's lawyers and constituents understand
the relationship. According to a special report in The Patriot News, when Tim
Curley and Gary Schultz testified before a grand jury in the Jerry Sandusky
child sex abuse investigation on January 12, 2011, they thought PSU's thenGeneral Counsel Cynthia Baldwin was their counsel. The men said as much
in their testimony, and Baldwin -- seated right beside them -- did not correct
what she later called a misinterpretation. Baldwin did not respond directly to
The Patriot News, but she deferred to Lanny Davis, the high-profile
Washington, D.C., lawyer who was hired by Penn State last year after the
scandal broke. Davis said that Baldwin had previously told the two officials
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that she represented the University, and that they were free to hire counsel of
their own. Whether or not Curley and Schultz were justified in thinking they
had representation, according to legal ethics scholar and law professor
Charles Wolfram, it's quite common for employees to assume the company
lawyer's representation trickles down to them. "Employees often refer to their
company's General Counsel as 'our' lawyer," he told CorpCounsel.com in an
email. In-house lawyers know that employees often aren't aware of the
distinction. And under ordinary circumstances, no harm results from the
misunderstanding. But according to Wolfram, a professor emeritus at Cornell
University Law School, "the crunch comes" when the interests of the
organization diverge with those of one of the company's constituents. In those
situations, lawyers have a duty under their state's version of the ABA Model
Rules of Professional Conduct to set employees straight. The comments to
Pennsylvania Rule 1.13, "Organization as a Client," indicate that "[w]hether
such a warning should be given by the lawyer to any constituent individual
may turn on the facts of each case." Wolfram said that most non-lawyers who
were accompanied to a grand jury proceeding by a university lawyer would
naturally assume that the lawyer was there to assist them personally.").
Later in 2012, the two Penn State officials indicated their intent to sue the general
counsel.
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Ben Present, Schultz Could Sue Ex-Penn State General Counsel, The Legal
Intelligencer, Dec. 13, 2012 ("A former Penn State administrator facing
criminal charges related to the Jerry Sandusky sex-abuse scandal has filed a
praecipe for writ of summons against the university's former general counsel,
Cynthia Baldwin, indicating he intends to sue her for legal malpractice.";
"Gary Schultz, represented by a team of Sprague & Sprague attorneys led by
Richard A. Sprague, filed papers that were docketed Wednesday in the
Centre County Court of Common Pleas. Schultz faces charges of perjury,
endangering the welfare of children, failure to report child abuse and other
criminal charges related to allegations he engaged in a conspiracy to conceal
allegations against Sandusky, the school's former defense coordinator and
convicted serial child molester."; "In court papers, Schultz has pled Baldwin
allowed him to 'believe she was his unencumbered, conflict-free lawyer,'
telling him before is grand jury appearance that she would represent him at
the proceeding."; "Former Penn State athletic director Tim Curley also moved
to dismiss his case, or suppress his grand jury testimony in the alternative,
arguing in court papers that Baldwin told him she could represent him before
the grand jury."; "When the two men testified before the grand jury, both said
they were being represented by Baldwin."; "Baldwin, however, has claimed
she was present before the grand jury to represent the university -- not
Schultz or Curley, both of whom have testified she was their lawyer."
(emphasis added); "As previously reported by The Legal Intelligencer,
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Baldwin has labeled the whole thing a misunderstanding."; "Washington,
D.C., attorney Lanny Davis, who Baldwin has previously authorized to speak
on her behalf, told the Harrisburg Patriot-News and The Legal Intelligencer
that, when Baldwin told supervising Judge Barry Feudale and representatives
from the Office of the Attorney General in Feudale's chambers that she
represented the university, nobody objected to her listening to the
administrators' testimony."; "Then, Davis told The Legal Intelligencer, when
the administrators testified that Baldwin was their attorney, she did not think it
was 'appropriate' to interrupt the proceedings and clarify." (emphases
added)).
There is a slight bit of good news for lawyers who would like to represent
company executives in a very limited way. In a somewhat surprising approach that
helps corporations, several courts have held that a company's lawyer's representation
of a company executive during depositions or other testimony did not create a joint
attorney-client relationship.12 This forgiving attitude can have two significant
implications. First, the lack of a joint attorney-client relationship means the company
has the sole power to waive the privilege protecting the communications between the
lawyer and the executive. Second, as an ethics matter, the lack of a joint representation
allows the company lawyer to later represent the company adverse to the executive
whom the lawyer had represented in such a limited way. Not surprisingly, other courts
disagree with this approach.13

12

Springs v. First Student, Inc., Case No. 4:11CV00240 BSM, slip op. (E.D. Ark. Nov. 30, 2011);
Gary Friedrich Enters., LLC v. Marvel Enters., Inc., No. 08 Civ. 1533 (BSJ) (JCF), 2011 U.S. Dist. LEXIS
54154, at *11-12 (S.D.N.Y. May 20, 2011) ("In situations such as this where a former employee is
represented by counsel for a defendant corporation for the purpose of testifying at a deposition at no cost
to him, courts have not treated the former employee as having an independent right to the privilege, even
where that employee believes that he is being represented by that counsel."); United States v. Stein, 463
F. Supp. 2d 459 (S.D.N.Y. 2006); Under Seal v. United States (In re Grand Jury Subpoena: Under Seal),
415 F.3d 333 (4th Cir. 2005), cert. denied, 546 U.S. 1131 (2006). See also Wisconsin LEO E-07-01
(7/1/07).
13

See, e.g., Advanced Mfg. Techs., Inc. v. Motorola, Inc., No. CIV 99-01219 PHX-MHM (LOA),
2002 U.S. Dist. LEXIS 12055, at *17-19 (D. Ariz. July 2, 2002).
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Conclusion
(a)

Unless a conflict of interest would prevent it, an in-house lawyer fully

licensed in a state can represent a company employee in a company matter.
(b)

Unless a conflict of interest would prevent it, a fully licensed company

lawyer may also represent a company employee in a non-company matter -- although
in-house lawyers frequently seek to avoid such representations. An in-house lawyer
who is not fully licensed in the state where he or she practices probably could not
undertake such a representation.

Best Answer
The best answer to (a) is YES; the best answer to (b) is MAYBE.
B 2/13
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Accidental Creation of a Joint Representation of a
Corporation and an Employee
Hypothetical 7
As your company's in-house lawyer primarily responsible for litigation matters,
you recently worked with outside counsel during an investigation of possible wrongdoing
by three executives. You prepared notes of your interview sessions. Your notes reflect
that you and your outside colleague made the following statements to the three
executives:


"We represent the company but we could represent you as well, as long as no
conflict appeared."



"We can represent you until such time as there appears to be a conflict of
interest."



"We represent the company, and can represent you too if there is not a
conflict."

As it turned out, the executives had indeed engaged in wrongdoing -- and the
company fired them. The federal government began to investigate the wrongdoing, and
asked for your interview notes. The former employees' new lawyers claim that you and
outside counsel jointly represented the company and the employees, which gives them
a "veto power" over your waiver of the privilege. The federal government is becoming
increasingly insistent that you hand over the notes.
May you waive the privilege covering your interview of the then-employees, over their
objection?
MAYBE
Analysis
The real danger in the corporate context is that a lawyer representing the
corporation will accidentally create a joint representation with a corporate employee.
Theoretically this should never happen. As a matter of ethics, lawyers dealing
with company executives who might misunderstand the lawyer's role must "explain the
identity of the client when the lawyer knows or reasonably should know that the
47245260-1
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organization's interests are adverse to those of the constituents with whom the lawyer is
dealing."1 The standard Upjohn warning includes essentially the same disclosure.
On the other hand, it is easy to see how lawyers who are not scrupulous in
following their ethics duties and the Upjohn standard might generate a reasonable belief
in corporate employees that the lawyer is representing them as well as the corporation
in a corporate-related matter. This is because lawyers can engage in privileged
communications with employees in their role as employees, without separately
representing them. This is not the case with third parties. Neither the lawyer nor the
third party in that non-corporate setting is likely to think that an attorney-client
relationship exists. In contrast, a corporation's lawyer generally knows that the privilege
applies to communications with the employees even if the lawyer does not represent
them. The corporate employee in that setting knows that he or she is talking with a
lawyer. Given this setting, it is no wonder that there can some confusion.
The key point here is not the existence of the privilege, but who owns it. The
corporate lawyer following Upjohn and protecting a corporate client will ensure that the
corporate client owns the privilege. This means that the corporation can assert the
privilege and, most importantly, can waive the privilege. A corporate employee usually
claims a joint representation when the corporation wants to waive the privilege
otherwise covering communications between the corporate lawyer and the employee,
and the employee wants to prevent such a waiver. This situation often arises when the
government or another third party seeks disclosure of those communications. The

1

ABA Model Rule 1.13(f).
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corporation might want to cooperate with the government by disclosing them, while the
employee who is often the subject of government inquiry wants to keep those
communications secret.
Given the high stakes involved, one would think that company lawyers would
always explicitly indicate whether they jointly represent employees with whom they are
dealing. In other words, they would either explicitly disclaim an attorney-client
relationship with the employees, or in very unusual circumstances explicitly articulate a
joint representation. As the Southern District of New York explained,
[t]his problem could be avoided if counsel in these situations
routinely made clear to employees that they represent the
employer alone and that the employee has no attorney-client
privilege with respect to his or her communications with
employer retained counsel. Indeed, the Second Circuit
advised that they do so years before the communications
here in question. But there is no evidence that the attorneys
who spoke to Ms. Warley followed that course.
United States v. Stein, 463 F. Supp. 2d 459, 460 (S.D.N.Y. 2006) (footnote omitted).
An earlier example highlighted the dangers of ambiguity. In that case,2 a court
criticized (but ultimately found effective) what it called a "watered down 'Upjohn
warning[]'" that a company's in house lawyers and outside lawyers gave to executives
they were interviewing. The lawyers had made the following statements to the three
executives that they interviewed:


"[T]hey represented [the company] but that they 'could' represent him as well,
'as long as no conflict appeared.'"



"We can represent [you] until such time as there appears to be a conflict of
interest."

2

Under Seal v. United States (In re Grand Jury Subpoena: Under Seal), 415 F.3d 333, 340 (4th
Cir. 2005).

47245260-1

78

Virginia State Bar
th
75 Annual Meeting - Corporate Counsel Section
Ethics Considerations for In-House Counsel
Hypotheticals and Analyses



McGuireWoods LLP
T. Spahn (6/14/13)

"We represent [the company], and can represent [you] too if there is not a
conflict."3

The employees had claimed joint ownership of the privilege covering the interview to
block the company's disclosure of the interview notes to the government. The company
ultimately won sole ownership of the privilege, but had to fight the now-former
employees up to the circuit court level.
The law had to develop a test for determining whether a corporate employee's
argument about a joint representation would succeed or would not.
Some lawyers who represent corporations also intentionally establish either
separate or joint representations of corporate employees. In other situations, lawyers
explicitly disclaim an attorney-client relationship with a corporate employee, following
their ethics duty to disclose their role and the Upjohn warning's provision explicitly
denying that the lawyer represent the employee either separately or jointly with the
corporate client.
However, in the absence of such an intentional representation or explicit
disclaimer of a representation, courts developed a standard for determining whether an
attorney-client relationship exists between a corporation's lawyer and a corporate
employee.
Thus, the test essentially amounts to a "default" standard in the absence of some
explicit memorialization of a relationship or the lack of a relationship. Careful lawyers
have already taken care of this issue, and therefore do not need a "default" standard.

3

Id. at 336.
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However, the large number of cases dealing with such a "default" situation highlights
many lawyers' inattention to this important issue.
A 1986 Third Circuit case articulated the most widely recognized standard -- the
Bevill standard.4 Under the Bevill standard, a corporate employee seeking to prove an
attorney-client relationship with a corporation's lawyer (thus carrying both privilege and
other ethics implications) must establish that:


The employee approached the corporation's attorney for legal advice;



The employee made it clear that the request had to do with matters that arose
in his or her individual capacity;



The attorney understood this request and advised on the matter even though
there was a potential for conflict;



These communications were confidential;



The subject matter of the communication did not concern a more general
corporate matter.

The critical element is the last one: The communication usually may not relate to
the employee's duties on behalf of the corporation.5
Most courts now adopt the Bevill standard. For instance, in 2010, the Ninth
Circuit explicitly adopted the Bevill standard.6 Other courts have adopted variations of
the Bevill standard, but with essentially the same bottom line.7
Most courts applying the Bevill standard refuse to recognize an attorney-client
relationship between a corporation's lawyer and individual corporate constituents.8 For
4

In re Bevill, Bresler & Schulman Asset Mgmt. Corp., 805 F.2d 120 (3d Cir. 1986).

5

In re Grand Jury Subpoena, 274 F.3d 563, 573-74 (1st Cir. 2001).

6

United States v. Graf, 610 F.3d 1148 (9th Cir. 2010) (the court ultimately determined that a
company consultant did not meet that standard).
7

United States v. Stein, 463 F. Supp. 2d 459 (S.D.N.Y. 2006).
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instance, a 2010 Eastern District of Pennsylvania decision analyzed the issue,
ultimately concluding that the corporation's lawyer did not also represent an executive.
[A]t no time did Keany [company lawyer] think that he was
representing [executive] individually. In fact, at some point
during Keany's representation of [company], he advised
[executive] that he should retain separate counsel. . . . [T]he
conversations between [executive] and Keany only involved
matters within [company] or the business affairs of
[company]. At the hearing, [executive] failed to adduce any
conversation with Keany which was confidential or which
dealt with [executive's] personal liability or criminal exposure
as opposed to [company's]. . . . Under these circumstances,
Defendant can claim no attorney client privilege which would
bar Keany's testimony at trial or which would trump
[company's] waiver of the attorney-client privilege.
United States v. Norris, 722 F. Supp. 2d 632, 639-40 (E.D. Pa. 2010). Many courts take
this approach.9
However, some courts permit those relationships and therefore recognize the
privilege in limited circumstances.10 Perhaps more importantly, a court finding that the
8

United States v. Norris, 753 F. Supp. 2d 492 (E.D. Pa. 2010), aff'd 419 F. App'x 190 (3d Cir.
2011); Grunstein v. Silva, 2010 Del. Ch. LEXIS 68 (Del. Ch. Apr. 13, 2010); In re Paul W. Abbott Co., Inc.,
767 N.W.2d 14 (Minn. 2009).
9

Kennedy v. Gulf Coast Cancer & Diagnostic Center at Se., Inc., 326 S.W.3d 352, 358 (Tex. Ct.
App. 2010) (in a TRO proceeding, ordering a former in-house lawyer to return privileged documents that
he had taken with him when he left the client's employment; holding that the company rather than any
individual executives or directors own the privilege; "Kennedy's subjective intent notwithstanding, no
evidence objectively manifests that EBGWH [Epstein Becker Law Firm, who represented the in-house
lawyer even before he left the client's employment] secured the parties' consent or undertook any of the
other steps that Texas law requires for dual representation of Gulf Coast and either the officers and
directors or Kennedy individually. . . . We therefore hold that the trial court did not abuse its discretion in
determining that Gulf Coast alone holds the attorney-client privilege applicable to the memo."); In re
Grand Jury Proceedings, 469 F.3d 24 (1st Cir. 2006); United States ex rel. Magid v. Barry Wilderman,
M.D., P.C., Civ. A. No. 96-CV-4346, 2006 U.S. Dist. LEXIS 56116 (E.D. Pa. Aug. 10, 2006); Applied
Tech. Int'l, Ltd. v. Goldstein, Civ. A. No. 03-848, 2005 U.S. Dist. LEXIS 1818, at *11-12 (E.D. Pa. Feb. 7,
2005); In re Grand Jury Subpoena, 274 F.3d 563, 573 (1st Cir. 2001); United States v. Int'l Bhd. of
Teamsters, 119 F.3d 210, 215 (2d Cir. 1997); United States v. Aramony, 88 F.3d 1369, 1390 (4th Cir.
1996).
10

Intervenor v. United States (In re Grand Jury Subpoenas), 144 F.3d 653, 659 (10th Cir.), cert.
denied, 525 U.S. 966 (1998).
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law firm had established an attorney-client relationship with an employee might
disqualify the firm from representing the company if adversity develops between it and
the employee.11

Best Answer
The best answer to this hypothetical is MAYBE.
B 2/13

11

Home Care Indus., Inc. v. Murray, 154 F. Supp. 2d 861, 869 (D.N.J. 2001) (disqualifying
Skadden, Arps from representing a company in an action against its former CEO; agreeing with the CEO
that, because the lawyers created an environment in which he comfortably confided in them, his "belief
that the [law] firm represented him personally was reasonable.").
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Fiduciary Exception: The Garner Rule
Hypothetical 8
You are the General Counsel of a company owned by approximately 500
shareholders. You just learned that about 75 of the shareholders have filed a derivative
case targeting several company executives who the shareholders claim to have
engaged in wrongdoing. The lawyers filing the derivative case also notified you that
they will be seeking access to your communications with your corporate client's upper
management as part of their expedited discovery.
Will the shareholders successfully gain access to your communications with your
corporate client's management?
MAYBE
Analysis
The "default" position is that a corporation's lawyer represents the institution
rather than any of its constituents or employees. Because shareholders own the
corporation, should they be seen as the ultimate client?
At first blush, the answer would seem to clearly be no. Surely one shareholder
out of a million shareholders would not be able to gain access to highly confidential
privileged communications between a corporation's management and the corporation's
lawyers.
On the other hand, in certain limited circumstances it makes sense to consider
the shareholders as the real "client." Starting in the somewhat unusual context of
shareholder derivative lawsuits, this concept has expanded to include several counterintuitive situations. In fact, this concept now exists outside of the corporate shareholder
context, and has a much broader name -- the "fiduciary exception."
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If there was any situation in which a corporation's shareholders might be seen as
the corporation's lawyer's "clients," it would be in a shareholder derivative lawsuit.
In such a lawsuit, shareholders bring a claim on behalf of the corporation against
some third party. They allege that the corporation's management has been delinquent
in failing to pursue the claim, and the shareholders must step in to benefit the
corporation. Starting in 1971, one court recognized that in that narrow context
shareholders could be seen as the true "client," and could sometimes be given access
to communications between a corporation's management and its lawyers.
In Garner v. Wolfinbarger,1 the Fifth Circuit held that to obtain access to such
privileged communications, the shareholders must demonstrate "good cause" by
satisfying several factors. The court listed the following indicia that might be used in this
evaluation:

1



The number of shareholders;



The percentage of stock they own;



Their bona fides;



The nature of their claim;



The necessity or desirability of shareholders receiving the information;



The availability of the information from other sources;



Whether any alleged wrongdoing is illegal, criminal, or of doubtful legality;



Whether the alleged wrongdoing relates to past or prospective actions;



Whether the communication sought concerns the litigation itself;

430 F.2d 1093 (5th Cir. 1970), cert. denied, 401 U.S. 974 (1971).
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The extent to which the information requested is identified and not just a
"fishing expedition";



The risk of revealing trade secrets or other information that is independently
confidential.2

Most courts now follow this approach.3
The Garner rule has not been universally adopted, and a number of courts have
explicitly rejected it. The commentators that question Garner do so because it is
effectively an exception to the rule established by the United States Supreme Court in
Upjohn that management exercises exclusive control over the privilege. Another
concern is that the shareholders may not truly represent a legitimate interest if, as
litigants, they are essentially just protecting their own investments.4
Another well-respected court criticized the Garner approach, although ultimately
finding it applicable.5
Courts adopting the Garner doctrine disagree about whether the doctrine applies
to plaintiffs who were not shareholders at the time the privileged communications took
place. Some courts require the shareholders to have been owners at that point,6 while
others take the position that later acquisition of the stock is sufficient.7

2

Id. at 1104.

3

Ryskamp v. Looney, Civ. A. No. 10-cv-00842-WJM-KLM, 2011 U.S. Dist. LEXIS 98644 (D. Colo.
Sept. 1, 2011) (finding that the Garner doctrine did not apply because a small number of shareholders
had filed a lawsuit and could not establish good cause); Kosachuk v. Harper, C.A. No. 17928, 2000 Del.
Ch. LEXIS 176, at *3 (Del. Ch. Dec. 9, 2000).
4

Milroy v. Hanson, 875 F. Supp. 646, 651-52 (D. Neb. 1995).

5

Lawrence E. Jaffe Pension Plan v. Household Int'l, Inc., 244 F.R.D. 412 (N.D. Ill. 2006).

6

In re Kidder Peabody Sec. Litig., 168 F.R.D. 459, 475 (S.D.N.Y. 1996).

7

Monfardini v. Quinlan, No. 02 C 4284, 2004 U.S. Dist. LEXIS 4054, at *18-19 (N.D. Ill. Mar. 11,
2004); Bairnco Corp. Sec. Litig. V. Keene Corp., 148 F.R.D. 91 (S.D.N.Y. 1993).
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Because the traditional Garner analysis includes transitory factors, such as the
shareholders' ability to obtain the necessary information elsewhere, courts adopting the
Garner doctrine sometimes find that shareholders who have not satisfied the Garner
test are able to try again later in the litigation.8
The theory underlying the Garner doctrine is that the shareholders are the actual
"client" because they are suing derivatively, stepping into the shoes of corporate
management to take some action that management refused to undertake on the
corporation's behalf. In the derivative situation, this makes sense. But courts eventually
began to expand the doctrine beyond this context.
The theory remained essentially the same -- that the shareholders were the real
"client." However, the rationale for applying the Garner doctrine shifted a bit. Even if
the shareholders were no longer suing derivatively (and therefore stepping into the
shoes of management), corporate management's fiduciary duties to the shareholders
essentially made the shareholders the real "client." This affected the analysis of the
shareholders' right to access communications between the corporate management
whom the shareholders elected and the corporate lawyers that the shareholders
essentially pay.
Some courts have applied the Garner doctrine beyond the derivative context.
For instance, in late 2006, the Northern District of Illinois applied the Garner doctrine to
a non-derivative securities fraud case shareholders had filed against a corporation.9

8

In re Fuqua Indus. S'holder Litig., Consol. Civ. A. No. 11974, 2002 Del. Ch. LEXIS 52 (Del. Ch.
May 2, 2002).
9

Lawrence E. Jaffe Pension Plan v. Household Int'l, Inc., 244 F.R.D. 412 (N.D. Ill. 2006).
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However, other courts have criticized the expansion.10 Just eight months later,
another Northern District of Illinois judge disagreed with that expansion, explaining that
[t]he fiduciary exception is most clearly applicable in a
derivative suit. The rationale that supports the fiduciary
exception -- that the directors and officers being suited in a
derivative suit owe the plaintiffs fiduciary duties -- is strained
in a non-derivative suit, where the plaintiff is suing on behalf
of herself, not on behalf of the company.
Blau v. Harrison (In re JP Morgan Chase & Co. Sec. Litig.), MDL No. 1783, Master Dkt.
No. 06 C 4674, 2007 U.S. Dist. LEXIS 60095, at *27-28 (N.D. Ill. Aug. 13, 2007).
About six months earlier, the Southern District of New York also questioned
whether the Garner doctrine "should apply routinely in a securities-fraud lawsuit":11
We question whether the fiduciary exception should apply
routinely in a securities-fraud lawsuit. First, the plaintiffs in
such a case are seeking personal benefit and are not
seeking to benefit the company, which is the intended
beneficiary of fiduciary obligations owed by corporate
management. Second, plaintiffs are complaining of alleged
misconduct injurious to them as members of the investing
public rather than injurious to the corporation and its
shareholders at the time of the misconduct. Third, in the
typical class-action suit for securities fraud, there is no
reason to assume that the class members will have been
shareholders at the time of the targeted communications,
and if not, they may not be in a position to claim any relevant
fiduciary obligation on the part of corporate management in
any event.
In re Omnicom Grp. Inc., Sec. Litig., 233 F.R.D. 400, 412 (S.D.N.Y. 2006).

10

Weil v. Investment/Indicators, Research & Mgmt., Inc., 647 F.2d 18, 23 (9th Cir. 1981) ("Without
passing on the merits of Garner, we find it inapposite to the case before us. Weil is not currently a
shareholder of the Fund, and her action is not a derivative suit. The Garner plaintiffs sought damages
from other defendants in behalf of the corporation, whereas Weil seeks to recover damages from the
corporation for herself and the members of her proposed class. Garner's holding and policy rationale
simply do not apply here.").
11

In re Omnicom Grp. Inc., Sec. Litig., 233 F.R.D. 400, 412 (S.D.N.Y. 2006).
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Thus, courts have debated the Garner doctrine's expansion beyond derivative
lawsuits; however, a number of courts have recognized the expansion, albeit
reluctantly.12
Presumably every court would agree that the Garner doctrine does not apply in
certain obvious circumstances. For instance, in 2007 the Eastern District of Louisiana
rejected efforts by two members of a hospital management committee to obtain access
to the management committee's communications with the lawyer defending it from the
two members' lawsuit.13 The court confirmed that "[n]othing in Garner suggests that
plaintiff-shareholders who are actively involved in litigation against the corporation are
entitled to access opposing counsel's litigation file."14 Even if Garner could theoretically
apply to such a situation, shareholders in that situation clearly would fall short of
satisfying the Garner factors. Thus, as a practical matter, they would never be given
access to privileged communications.

Best Answer
The best answer to this hypothetical is MAYBE.
B 2/13

12

Monfardini v. Quinlan, No. 02 C 4284, 2004 U.S. Dist. LEXIS 4054, at *16, *18 (N.D. Ill. Mar. 11,
2004; Fausek v. White, 965 F.2d 126 (6th Cir.), cert. denied, 506 U.S. 1034 (1992); Sandberg v. Va.
Bankshares, Inc., 979 F.2d 332 (4th Cir. 1992), vacated on settlement, No. 91-1873, 1993 U.S. App.
LEXIS 32286 (4th Cir. Apr. 7, 1993); Deutsch v. Cogan, 580 A.2d 100, 106, 108 (Del. Ch. 1990).
13

Sigma Delta, LLC v. George, Civ. A. No.: 07-5427 SECTION: "A" (5), 2007 U.S. Dist. LEXIS
94213 (E.D. La. Dec. 20, 2007).
14

Id. at *9.
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Fiduciary Exception: Other Applications
Hypothetical 9
Among your duties as Deputy General Counsel, you advise your company's
ERISA administrator. You just received word that an ERISA plan beneficiary has filed
an action claiming improper denial of health benefits. The plaintiff has also notified you
that she will be seeking expedited discovery of several types of communications
between you and the ERISA administrator.
Will the plaintiff gain access to your communications with the ERISA administrator on
the following topics:
(a)

Your company's creation of the ERISA plan in question?
NO

(b)

The reason for the ERISA administrator's denial of the plaintiff's health benefit
claim?
YES

(c)

The ERISA administrator's concerns about his liability for having denied the
plaintiff's claim for benefits?
NO
Analysis

Introduction
What eventually became the fiduciary exception began with a 1970 Fifth Circuit
case. In Garner v. Wolfenbarger, 430 F.2d 1093 (5th Cir. 1970), cert. denied, 401 U.S.
974 (1971), the Fifth Circuit assessed whether shareholders pursuing a derivative case
could obtain access to communications between the company they were purporting to
derivatively represent and the company's lawyers.
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In the years following Garner (and despite courts' disagreement about the Garner
doctrine's applicability in other settings in which shareholders sue corporations), courts
dramatically extended the Garner doctrine to other fiduciary-beneficiary relationships.
The expansion rested on the underlying premise of Garner -- that the ultimate
beneficiary of a lawyer's fiduciary duties can sometimes gain access to communications
between that lawyer and the fiduciary whom the lawyer is advising.
If they find that the fiduciary exception applies in a particular context, courts must
then generally wrestle with several other issues. Somewhat ironically, some courts
refer to these as "exceptions" -- which creates the awkward terminology of applying
"exceptions" to the "fiduciary exception."
The difficulty of applying the fiduciary exception can be compounded by the dual
role that many ERISA lawyers play. As one court recently explained, "[t]he same
attorney may advise an employer in both its fiduciary and non-fiduciary capacities at
different times. . . . The fiduciary exception to the attorney-client privilege does not
apply to documents which relate to non-fiduciary matters only." Baker v. Kingsley, Case
No. 03 C 1750, 2007 U.S. Dist. LEXIS 8375, at *8-9 (N.D. Ill. Feb. 5, 2007). Thus, the
courts frequently must apply the fiduciary exception on a communication-bycommunication basis.
Significantly, courts undertaking this communication-by-communication analysis
sometimes review otherwise protected material in camera. For instance, one court
analyzing the fiduciary exception in an ERISA setting explained that "[d]uring my in
camera review of the attorney-client communications, I found none that were discussing
the impact of plan amendments that had already been completed." In re J.P. Morgan
47245260-1
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Cash Balance Litig., No. 06 Civ. 0732 (HB) (DFE), 2007 U.S. Dist. LEXIS 31964, at *8
(S.D.N.Y. Apr. 30, 2007) (ultimately holding that the fiduciary exception did not apply,
because the action at issue did not involve a fiduciary function.
(a)

Not surprisingly, the fiduciary exception only applies to fiduciaries

engaging in their fiduciary actions.
In the ERISA context (which represents the bulk of the fiduciary exception cases
since Garner), the analysis involves the nature of the ERISA claims administrator's
actions being challenged by the ERISA beneficiary. The issue is whether the ERISA
claims administrator has engaged in an action involving his or her fiduciary functions, or
instead an action that is not subject to ERISA fiduciary duties. This is sometimes called
the "settlor exception," because the ERISA claims administrator's non-fiduciary activity
sometimes involves acting as a settlor for ERISA plans. Wachtel v. Health Net, Inc.,
482 F.3d 225 (3d Cir. 2006).1
Several recent cases highlight this issue.


In late 2006 the Third Circuit declined to apply the fiduciary exception to
otherwise protected communications to and from affiliates of Health Net,
Inc. -- the corporate parent of subsidiary insurance companies that sell health
insurance policies and provide medical benefits to ERISA plans. Wachtel v.
Health Net, Inc., 482 F.3d 225 (3d Cir. 2006). The court explained that "under
the 'settlor exception,' courts distinguish between fiduciary acts and settlor
acts, the former being discretionary acts of plan administration and the latter
involving the adoption, modification, or termination of an employee benefit
plan. . . . The fiduciary exception does not apply to settlor acts because such
acts are more akin to those of a non-fiduciary trust settlor than they are to

1

Kanawi v. Bechtel Corp., No. C 06-05566 CRB, 2008 U.S. Dist. LEXIS 76604, at *5 (N.D. Cal.
Sept. 3, 2008) (finding that the fiduciary exception applied to fiduciaries who were not acting as trustees;
also finding that the fiduciary exception could apply to communications about planned amendments, even
if documents about those amendments themselves would not fall within the fiduciary exception; "[E]ven
though an employer is generally free to modify an ERISA plan, the employer may have a fiduciary
obligation to communicate the modification to its participants.")
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those of a trustee." Id. at 233. The court ultimately concluded that "the
fiduciary exception does not apply to an insurer like HN-NJ and its corporate
parents because the plaintiff-beneficiaries are not the 'real' clients obtaining
legal representation," and that "[w]hen a contractual service provider such as
HN-NJ obtains legal advice regarding the execution of its fiduciary
obligations, the beneficiaries of the customer benefit plans are not the 'real'
clients." Id. at 234.


In early 2007, another court held that a terminated executive pursuing an
ERISA lawsuit seeking several years of severance pay could not take
advantage of the fiduciary exception. Marsh v. Marsh Supermarkets, Inc.,
No. 1:06-cv-JDT-TAB, 2007 U.S. Dist. LEXIS 28039 (S.D. Ind. Mar. 29,
2007). The court explained that the executive had been covered by a socalled "Top Hat" plan, which the court described as a "unique animal[]" under
ERISA. Id. at *6. The court held that "Top Hat" plans are outside ERISA's
normal fiduciary requirements, so the fiduciary exception did not apply. Id. at
*9.



In June 2008, the Southern District of Illinois declined to apply the fiduciary
exception to deposition questions about a company's change in an ERISA
plan design. Beesley v. Int'l Paper Co., Civ. No. 06-703-DRH, 2008 U.S. Dist.
LEXIS 43258 (S.D. Ill. June 2, 2008). The court explained that "'ERISA
fiduciaries are allowed to wear more than one hat, and when employers make
design changes in plans, they are not wearing their fiduciary hats. '" Id. at *7
(citation omitted). Because "the design of a plan is not a fiduciary function,"
the court held that "[f]iduciary standards do not apply when an employer
'decides to establish, amend, or terminate a benefits plan, as opposed to
managing any assets of the plan and administering the plan in accordance
with its terms.'" Id. at *8 (citation omitted). The court ultimately concluded
"that the decision [by the company] to create the 401(K) Committee
constitutes plan amend rather than plan management" -- so the fiduciary
exception did not apply. Id.

Thus, the fiduciary exception applies only to the fiduciary's communications
about a fiduciary function. Practitioners analyzing the fiduciary exception's applicability
obviously must look to substantive law to determine if the pertinent communications
relate to a fiduciary or a non-fiduciary function.
(b)

Courts eventually began to drop the Garner doctrine reference, and

started using the broader "fiduciary exception" name.
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On a more substantive level, courts also dropped the "good cause" standard -meaning that beneficiaries usually can have access to communications subject to the
fiduciary exception without satisfying the elaborate set of criteria articulated in Garner.
Courts have recognized the fiduciary exception to the following beneficiaries:


ERISA plan beneficiaries, regarding the denial of severance benefits (Lewis v.
UNUM Corp. Severance Plan, 203 F.R.D. 615, 620 (D. Kan. 2001));



Union members, for the breach of fair representation duties (Wessel v. City of
Albuquerque, Misc. A No. 00-00532 (ESH/AK), 2000 U.S. Dist. LEXIS 17494
(D.D.C. Nov. 30, 2000));



Non-union employees (Harrington v. City of Albuquerque, No. CIV 01-0531
LH/WDS-ACE, 2004 U.S. Dist. LEXIS 10153 (D.N.M. May 11, 2004)
(concluding that because a union owed even nonmembers of the union a
fiduciary duty of issuing certain required notices, the fiduciary exception
applied and required the union to divulge its communications with its lawyers
about the notice));



Limited partners (Opus Corp. v. IBM Corp., 956 F. Supp. 1503 (D. Minn.
1996));



A bankruptcy creditors' committee (Official Comm. of Asbestos Claimants of
G-I Holding, Inc. v. Heyman, 342 B.R. 416, 424, 424-25 (S.D.N.Y. 2006)
("Garner has been accepted by state and federal courts, and has not been
limited to shareholder derivative suits."; concluding that the creditors'
committee did not have to establish good cause as in the Garner case;
"Where the party seeking discovery seeks to recover on behalf of the
corporation, rather than on behalf of individual shareholders or claimants,
courts bring a lesser degree of scrutiny to bear in determining whether good
cause exists."));



Estate beneficiaries (Lawrence v. Cohn, No. 90 Civ. 2396 (CSH)(MHD), 2002
U.S. Dist. LEXIS 1226 (S.D.N.Y. Jan. 24, 2002));



Trust beneficiaries (Floyd v. Floyd, 615 S.E.2d 465 (S.C. Ct. App. 2005));



A beneficiary of a law firm's duty in a bank merger (Stenovich v. Wachtell,
Lipton, Rosen & Katz, 756 N.Y.S.2d 367, 381 (N.Y. Sup. Ct. 2003));



Presidential advisors (In re Lindsey, 158 F.3d 1263 (D.C. Cir.) cert. denied,
525 U.S. 996 (1998));
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A beneficiary of a government Indian Trust (Cobell v. Norton, 213 F.R.D. 69,
73 (D.D.C. 2003));



An Indian nation (Osage Nation v. United States, 66 Fed. Cl. 244, 252 (Fed.
Cl. 2005) (finding the fiduciary exception applicable because the government
owed fiduciary duties to the Indians)).

On the other hand, courts have declined to apply the fiduciary exception in some
seemingly similar situations. Examples include:


A Chapter 7 beneficiary (DeHart v. Enos (In re Metro. Metals, Inc.), 206 B.R.
85, 88 (Bankr. M.D. Pa. 1997) (rejecting the argument that the memorandum
prepared by special counsel for a Chapter 7 trustee should be revealed to the
beneficiary because it was paid for by funds of the bankrupt estate));



Trust beneficiaries (Wells Fargo Bank, N.A. v. Superior Court, 990 P.2d 591
(Cal. 2000));



An insolvent bank's trustee (Brandt v. FDIC (In re Se. Banking Corp. Sec. &
Loan Loss Reserves Litig.), 212 B.R. 386, 395 & n.3 (S.D. Fla. 1997));



A member of an LLC (Delta Fin. Corp. v. Morrison, 819 N.Y.S.2d 425, 431
(N.Y. Sup. Ct. 2006) (finding the fiduciary exception inapplicable because
there was a "lack of the requisite mutuality of interests" between the LLC and
one of its members, who sought the LLC's privileged documents)).

Law firms themselves have been caught in this expansion. Several courts have
recently held that the fiduciary exception applies when law firm clients seek access to
internal law firm communications about the law firm's possible conflicts of interest in
representing those clients.2

2

Asset Funding Group, LLC v. Adams & Reese, LLP, Civ. A. No. 07-2965 SECTION B(4), 2008
U.S. Dist. LEXIS 96505 (E.D. La. Nov. 14, 2008) (ordering production of communications to and from a
law firm's in-house counsel in a malpractice case against the firm); Thelen Reid & Priest LLP v. Marland,
No. C 06-2071 VRW, 2007 U.S. Dist. LEXIS 17482 (N.D. Cal. Feb. 21, 2007) (applying the fiduciary
exception to the Thelen Reid & Priest law firm); Burns v. Hale & Dorr LLP, 242 F.R.D. 170 (D. Mass.
2007) (applying the fiduciary exception to the Hale and Dorr law firm and its successor WilmerHale);
SonicBlue Claims LLC v. Portside Growth & Opportunity Fund (In re SonicBlue Inc.), Case Nos. 0351775, -51776, -51777, & -51778-MM, Adv. No. 07-5082, 2008 Bankr. LEXIS 181, at *28-29 (Bankr. N.D.
Cal. Jan. 18, 2008) (applying the fiduciary exception to the Pillsbury Winthrop Shaw Pittman law firm).
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The other key issue courts frequently must address is the fiduciary

exception's inapplicability to communications in which the fiduciary seeks advice about
her own liability rather than about the way in which she should undertake her fiduciary
responsibilities. Some courts call this the "liability exception" to the fiduciary exception.
Wachtel v. Health Net, Inc., 482 F.3d 225, 233, 234, 237 (3d Cir. 2007).
One court explained the factors that helped guide this analysis. The court
assessed the fiduciary exception in plaintiff's claim against Met Life for discontinuing
long-term disability. Asuncion v. Metro. Life Ins. Co., 493 F. Supp. 2d 716 (S.D.N.Y.
2007). The court explained that "[t]o determine 'whether the purpose of . . . seeking
legal advice is to fulfill an administrator's fiduciary duties or to avoid litigation accusing
him of failing to fulfill those duties,' courts engage in a 'fact-specific inquiry,' examining
both the content and context of the specific communication. . . . Frequently, the key
question is whether the communication was made before or after the final decision to
deny benefits. Courts have 'considered it highly relevant that communications occurred
after the challenged benefits determination took place,' because, by that point, 'there
should be little need for administrators to consult counsel regarding a specific benefits
determination.'" Id. at 720 (citations omitted). Ultimately the court found that the
attorney-client privilege did not protect the documents, and that the fiduciary exception
would apply if the documents were privileged.
Not surprisingly, courts must analyze the factual context in reaching their
conclusion. For instance, in early 2008 one court found that the fiduciary exception did
not apply to several documents at issue -- citing the inapplicability of the fiduciary
exception to "legal advice to protect the plan administrator from personal liability, where
47245260-1
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the administrator's interests are adversarial to those of the plan beneficiaries." Tatum v.
R.J. Reynolds Tobacco Co., 247 F.R.D. 488, 495 (M.D.N.C. 2008). More recently,
another court concluded that the fiduciary exception did not apply in an ERISA case,
because "[a]ll of the communications to which plaintiff seeks to apply the fiduciary
exception related to the threatened litigation" against the fiduciary rather than the
fiduciary's administration of the ERISA plan. Fortier v. Principal Life Insurance Co., No.
5:08-CV-5-D(3), 2008 U.S. Dist. LEXIS 43108, at *6 (E.D.N.C. June 2, 2008).
ERISA fiduciaries and their lawyers should carefully document the reason for any
communications that they believe fall outside the fiduciary exception.
Other Issues
Lawyers seeking to apply or avoid application of the fiduciary exception should
keep several other issues in mind.
Courts have debated the fiduciary exception's applicability to work product (as
opposed to communications protected only by the attorney-client privilege). For
instance, one court noted that "although some jurisdictions have declined to apply the
fiduciary exception to attorney work product, the argument that the fiduciary exception
does not apply to the work product doctrine has been rejected in this jurisdiction."
Cavanaugh v. Saul, Civ. A. No. 03-111 (GK), 2007 U.S. Dist. LEXIS 40240, at *12
(D.D.C. June 4, 2007). On the other hand, another court recently indicated that "[t]he
Third Circuit agreed with the defendants that the fiduciary exception does not apply to
documents covered by the attorney work product doctrine." Teleglobe USA, Inc. v. BCE
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Inc. (In re Teleglobe Comic’s Corp.), Ch. 11 Case No. 02-11518 (MFW), 2008 Bankr.
LEXIS 2130, at *4 n.4 (Bankr. D. Del. Aug. 7, 2008).
One older decision explained why the fiduciary exception does not necessarily
apply to work product. The court explained that "Garner is premised upon the 'mutuality
of interest' between shareholder and management. This 'mutuality of interest' may exist
for the attorney-client privilege. But once there is a sufficient anticipation of litigation to
trigger the work product immunity, we think this mutuality is destroyed. To hold
otherwise would be to ignore modern corporate realities. . . . The work product privilege
is based on the existence of an adversarial relationship, not the quasi-fiduciary
relationship analogized to in Garner." In re Int'l Sys. & Controls Corp. Sec. Litig., 693
F.2d 1235 (5th Cir. 1982).
Unfortunately, some courts do not articulate the basis for their holdings involving
the fiduciary exception's applicability to work product. It makes sense to deny the
fiduciary exception's applicability to work product involving the fiduciary's defense of
litigation or anticipated litigation from the beneficiary -- that essentially mirrors the
"liability exception" discussed above. On the other hand, it makes sense to apply the
fiduciary exception to work product generated by the fiduciary in other litigation (such as
litigation with third parties).
Thus, the "bottom line" in the work product context is that courts should
recognize the "liability exception," but generally should grant access to work product
generated in other litigation.
Characterizing fiduciaries for purposes of applying the fiduciary exception can
have other ramifications as well. For instance, one court applied a waiver analysis in
47245260-1
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determining whether a company must produce privileged communications that it shared
with a claims administrator. Shields v. UNUM Provident Corp., Civ. A. No. 2:05-CV744, 2007 U.S. Dist. LEXIS 17836 (S.D. Ohio Mar. 9, 2007). The court found that "the
administrators of an ERISA plan are fiduciaries acting on behalf of the beneficiaries of
the plan and are not acting in their capacity as company representatives. . . . The court
finds plaintiffs' argument in this regard, which is unchallenged by the corporate
defendants, persuasive. The court concludes that the corporate defendants waived the
attorney-client privilege when they disclosed the documents to the claims
administrators." Id. at *10-11.
This waiver doctrine presumably applies to documents that (1) would not
otherwise be protected from discovery by the "liability exception" discussed above, or
(2) remain vulnerable to discovery under the fiduciary exception itself. In other words,
the waiver doctrine presumably applies to documents that would otherwise remain
protected absent disclosure to third parties.

Best Answer
The best answer to (a) is NO; the best answer to (b) is YES; the best answer to
(c) is NO.
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Duties to Clients -- Dealing with Adversaries
Hypothetical 10
Your company recently fired a high-level executive, in part because of her
emotional volatility. She almost immediately filed a lawsuit, and has demanded access
to all of the privileged communications that you had with her while she worked at the
company.
Must you provide the former executive access to privileged communications to which
she had access while an employee?
NO (PROBABLY)
Analysis
Courts take differing positions on whether corporations may rely on the attorneyclient privilege to deny the requests of former directors, officers, and employees for
documents to which they had access while associated with the corporation.
The Southern District of Indiana described this debate in a 2010 case.
[C]ourts are split on whether a corporation may assert the
privilege against a former employee who had access to the
privileged material during his or her employment. . . . The
cases fall into two camps. One line of cases -- relied on by
Kenra -- holds that the corporation is the client and that a
former employee's right to access privilege documents
terminates upon leaving the corporation. . . . The other
line -- cited by Gilday -- applies the joint client exception and
permits former employees to access documents created
during their tenure.
Gilday v. Kenra, Ltd., No. 1:09-cv-229-TWP-TAB, 2010 U.S. Dist. LEXIS 106310, at *78 (S.D. Ind. Oct. 4, 2010). The court ultimately rejected the former executive's effort to
obtain privileged information from the former employer.
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Most courts have approved a corporation's assertion of privilege in this setting,
reasoning that the corporate employees were entitled to view or participate in privileged
communications only when they were acting in the corporation's interests.1 Because
the former employees generally demand access during a dispute with their former
employer, these courts hold that the current adversity between the corporation and the
former employee justifies the corporation's refusal to provide access.
In contrast, several courts have taken the opposite approach, providing former
employees access to privileged communications that they were entitled to review during
their employment.2 One court even labeled "perverse" a corporation's attempt to deny
such access.3
The majority view makes the most sense. After all, the employees had access to
the corporation's privileged communications while loyally working for it. That access

1

Escue v. Sequent, Inc., Civ. A. 2:09-cv-765, 2012 U.S. Dist. LEXIS 9949 (S.D. Ohio Jan. 25,
2012); Wychocki v. Franciscan Sisters of Chi., No. 10 C 2954, 2011 U.S. Dist. LEXIS 63223 (N.D. Ill.
June 15, 2011); Fitzpatrick v. Am. Int'l Grp., Inc., 272 F.R.D. 100 (S.D.N.Y. 2010); Tritek Telecom, Inc. v.
Superior Court, 87 Cal. Rptr. 3d 455, 457 (Cal. Ct. App. 2009) ("[W]e conclude that a corporate director
does not have the right to access documents that are covered by the attorney-client privilege and were
generated in defense of a suit for damages that the director filed against the corporation."); Dexia Credit
Local v. Rogan, 231 F.R.D. 268, 278 (N.D. Ill. 2004) ("[W]e believe the proper question to ask is whether
there is any legal principle that gives a former control member a right to access a privileged document to
which he or she had access while in the control group. Put another way, the question presented is
whether there is any legal basis to permit a former control group member to invade the corporate
privilege, when he or she no longer is a member of the control group and has no personal claim of
privilege in the documents at issue. We believe the answer to that question is no."); Lane v. Sharp
Packaging Sys. Inc., 640 N.W.2d 788, 792 (Wisc. 2002).
2

Quinn v. Aechelon Tech., Inc., No. A127799, 2011 Cal. App. Unpub. LEXIS 3024, at *12-13 (Cal.
Ct. App. Apr. 25, 2011) ("Apart from cases where the director and the corporation are actually involved in
litigation, California courts have recognized an exception to directors' record-inspection rights only where
'[a] disgruntled director unambiguously announces his or her intention to violate his or her fiduciary duties
to the corporation and the shareholders by using inspection rights to . . . commit a tort against the
corporation.'" (citation omitted)); Kirby v. Kirby, No. Civ. A. 8604, 1987 Del. Ch. LEXIS 463 (Del. Ch.
July 29, 1987).
3

Inter-Fluve v. Mont. Eighteenth Judicial Dist. Court, 112 P.3d 258, 264 (Mont. 2005).
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should evaporate once the employees stop working for the corporation and (especially)
if they becomes adverse to the corporation.
The issue becomes more subtle if the former employee is not necessarily
adverse to the former employer, but needs privileged communications to defend an
allegation by some third party. In those situations, it makes more sense to grant such
access.4
Some courts have held that a former employee facing criminal charges can use
her former employer's privileged communications to defend herself.5 A New York state
court applied this principle in the highly publicized prosecution of a former AIG executive
by then New York Attorney General Elliot Spitzer.6 Similarly, one court held that a law
firm had to disclose to a former executive now facing SEC charges any opinions that the
law firm had also provided to the executive's company's board.7

Best Answer
The best answer to this hypothetical is PROBABLY NO.
B 2/13

4

NewMarkets Partners, LLC v. Sal. Oppenheim Jr. & Cie. S.C.A., 258 F.R.D. 95, 105 (S.D.N.Y.
2009) (analyzing the attorney client privilege issues in a derivative case bought by one partner in an LLC
against the other partner; "The same rule prevents a company from denying a director access to work
product created by its attorneys when the director served on the board.").
5

United States v. Grace, 439 F. Supp. 2d 1125, 1138, 1143 & n.17, 1144, 1145 (D. Mont. 2006).

6

People v. Greenberg, 851 N.Y.S.2d 196 (N.Y. App. Div.), appeal dismissed, 891 N.E.2d 299
(N.Y. 2008).
7

SEC v. Roberts, 254 F.R.D. 371 (N.D. Cal. 2008).
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Adverse Employees' Use of Company Property for
Communications with Their Private Lawyers
Hypothetical 11
As part of your standard practice when an employee leaves your company and
threatens a lawsuit, you asked your company's IT folks to examine the former
employee's laptop for any pertinent communications. You just received a call from an IT
colleague, who tells you that she has found several emails between the then-employee
and a personal lawyer he was consulting about suing the company for discrimination in
case he was terminated. The employee had tried to delete all of his emails on his last
day at work, but the IT folks were able to retrieve them.
(a)

Must you advise the former employee's lawyer that you have the emails?
NO (PROBABLY)

(b)

May you read the emails?
YES (PROBABLY)
Analysis

Introduction
Among the many aspects of our daily lives that electronic communications have
changed, employees now frequently engage in personal communications using their
employer's resources. Of course, that has always occurred. However, in old days
company employees might have purloined company stationery, envelopes and stamps
to mail personal letters or used company telephones during office hours to make
personal phone calls. Because the letters were not retained in the company and
because the telephone calls generally were not recorded, that type of personal use
generally did not implicate privilege issues.
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However, the relative permanence of electronic communications has changed
the analysis.1 Employees using the employer's servers, laptops, cell phones or other
devices to engage in personal communications might now find that those
communications are available to the employer. If no one actually learns of such
communications, they obviously do not implicate any privilege issues. In some
situations, the employer might search for those communications, while on other
occasions the company might stumble into them during a document production or
similar exercise. In either situation, courts must deal with the individual employee's
"expectation of confidentiality" when engaging in such communications.2
Several courts have analyzed the privilege implications of such personal use of
company equipment. These courts usually examine whether the individual employees
had a reasonable "expectation of confidentiality," which sometimes requires an
examination of the employer's personnel manuals and similar policies.3

1

Employee use of company computers for personal communications also implicates issues such
as property rights, employee privacy laws, employer policies and even labor union contracts.
2

That issue generally arises in one of three ways. First, and perhaps most importantly, employees
sometimes retain personal lawyers in matters in which their interests are adverse to the company's
interests. This can occur when the employee is considering complaining about some employment issue,
planning to leave the company and move to a competitor or establish a competitive company, etc. These
are the situations in which the employer might actively search for an employee's emails with a personal
lawyer. Second, employees might engage in inappropriate use of the company's computer system,
although not necessarily in a matter adverse to the company's interests. For instance, the employee
might view pornography, engage in sexually harassing emails, etc. In investigating such improper
conduct, the company might actively examine the employee's emails and find communications between
the employee and a personal lawyer. Third, companies collecting and reviewing documents in a litigation
setting might find emails between an employee and a personal lawyer that are totally unrelated to the
company's business or concerns. For instance, the employee might have used the company's computer
to communicate with a lawyer about a divorce, a house closing, an adoption, etc. In those situations, the
company does not really care about the personal privileged communications, but might face a logistical
dilemma in deciding whether to claim privilege, log the documents, etc.
3

Some courts have found that the mere presence of an employee's electronic communications on
the employer's equipment did not destroy the privilege, even in the absence of an employee manual
warning of this effect. Klingeman v. DeChristofaro, Case No. 4:09CV528, 2010 U.S. Dist. LEXIS 98025,
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In 2005, the Southern District of New York Bankruptcy court articulated what has
now become the standard means of analyzing this issue -- often called the In re Asia
Global Crossing test, based on that decision's style.4
In 2009, the Eastern District of New York relied on this standard in carefully
articulating how courts generally approach this issue.
Lacking such definitive guidance, courts instead have
considered whether documents maintained on a company
computer system remain privileged on a case-by-case basis,
under general privilege principles. Specifically, courts have
sought to determine whether the employee, as a practical
matter, had a reasonable expectation that the attorney-client
communications would remain confidential despite being
stored on a company's computer system. In this regard,
some courts have considered the following four factors:
(1) does the corporation maintain a policy banning personal
or other objectionable use; (2) does the company monitor
the use of the employee's computer or e-mail; (3) do third
parties have a right of access to the computer or e-mails;
and (4) did the corporation notify the employee, or was the
employee aware, of the use and monitoring policies? . . .
After applying these four factors, or privilege principles
generally, most -- but not all -- courts have held that
employees do not waive privilege simply by maintaining
documents on a company computer system.
United States v. Hatfield, No. 06-CR-0550 (JS), 2009 U.S. Dist. LEXIS 106269, at *27
28 (E.D.N.Y. Nov. 13, 2009). The court ultimately found that the privilege protected the
communications, and also warned companies of the unintended consequences of
arguing otherwise.
*5 (N.D. Ohio Sept. 8, 2010) ("The mere physical presence of the communications on Davis & Young's
servers or in its office space does not eviscerate the attorney-client privilege between Defendant and
Cantalamessa with respect to such communications, especially where the e-mails were in a static
account and the documents were in a file protected from disclosure to others."); Forward v. Foschi, No.
9002/08, 2010 N.Y. Misc. LEXIS 1066, at *38 (N.Y. Sup. Ct. May 18, 2010) ("Accessing someone's
personal e-mail accounts without express authorization is an invasion of privacy.").
4

In re Asia Global Crossing, Ltd., 322 B.R. 247, 259 (Bankr. S.D.N.Y. 2005).
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Although not relevant to this case, the Court notes that a
general rule holding that individuals waive privilege by
storing personal documents on a company computer could
have significant unintended but very damaging
consequences. As much as companies expect their
employees to devote the full working day to business
matters, it is indisputable that employees with pressing
personal legal affairs (i.e., a divorce, a lawsuit) sometimes
feel the need to communicate with their counsel while at
work. This, in turn, may lead to files or file fragments being
stored on a company computer or e-mail server (even if the
employee attempts to delete the file or e-mail). Creating a
broad waiver rule would not only impose a severe legal
prejudice for nothing more than a (possible) violation of a
company's internal policy, it could also subject companies to
third party subpoenas seeking 'waived' privileged
documents.
Id. at *34 n.15.
Other courts have reached the same conclusion, based on their finding that the
employer's manual did not clearly enough warn the employees that their personal
communications might be reviewable by the employer.5

5

Shanahan v. Superior Court, No. B220947 c/w 221164, 2010 Cal. App. Unpub. LEXIS 5756, at
*17-18 (Cal. Ct. App. 2d July 21, 2010) ("the Bank's policy of access, as expressed in the employee
handbook and code of conduct, does not negate that expectation of confidentiality as it does not contain
any express reference to waiving the attorney-client privilege. In other words, the facts in the instant case
trump the Bank's policy."); Convertino v. United States Dep't of Justice, 674 F. Supp. 2d 97, 110 (D.D.C.
2009) ("On the facts of this case, Mr. Tukel's expectation of privacy was reasonable. The DOJ maintains
a policy that does not ban personal use of the company e-mail. Although the DOJ does have access to
personal e-mails sent through this account, Mr. Tukel was unaware that they would be regularly
accessing and saving e-mails sent from his account. . . . Because his expectations were reasonable,
Mr. Tukel's private e-mails will remain protected by the attorney-client privilege."); Orbit One Commc'ns,
Inc. v. Numerex Corp, 255 F.R.D. 98, 108 n.11 (S.D.N.Y. 2008) ("Numerex's company handbook states
that all data stored on company computers is company property and should not be considered private
property of any particular employee. . . . However, all data stored on company computers is subject to
disclosure except for 'communications [that] may be subject to the attorney-client privilege. . . or some
other protection which is recognized by the law.' . . . . Given this language, it is uncertain whether an
employee's expectation of confidentiality would be unreasonable under any circumstances."); Sprenger v.
Rector & Bd. of Visitors of Va. Tech, Civ. A No. 7:07cv502, 2008 U.S. Dist. LEXIS 47115, at *13 (W.D.
Va. June 17, 2008) ("While the Policy was tendered to the court, no affidavit or other evidence was
offered as to knowledge, implementation, or enforcement of the Policy. There is no showing that Mr. or
Mrs. Sprenger were notified of the Policy by a log-on banner, flash screen, or employee handbook and
whether Mr. or Mrs. Sprenger were ever actually aware of the Policy. It is unclear whether third parties
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These decisions do not per se reject the possibility that the employer could
eliminate an employee's reasonable expectation of confidentiality, but instead find the
policy language insufficient. In essence, they hold that "if only" the employer's policy
had said something else, the employee could not claim any personal privilege protection
for communications using the employer's equipment. These cases serve as reminders
that companies should monitor the case law and update their personnel policies to
comply with any states' requirements.
Only one court seems to have flatly indicated that the employer's personnel
policy could never completely eliminate an employee's expectation of confidentiality,

had a right of access to the e-mails. The record also does not show whether the Policy was regularly
enforced and whether the state employees' computer use was actually monitored. Given the nature of
the martial [sic] communications involved, the burden is on the defendants to demonstrate that the
privilege has been waived."); TransOcean Capital, Inc. v. Fortin, Dkt. No. 2005-0955-BLS2, 2006 Mass.
Super. LEXIS 504, at *11 (Mass. Super. Ct. Oct. 18, 2006) ("Since the evidence does not demonstrate
that Fortin [subsidiary's managing director] reasonably should have recognized that his personal email
communications with Batter [Hale & Dorr lawyer] were accessible to TransOcean [parent company]
because he used its email address, this Court finds that they were made in confidence and that Fortin did
not waive his attorney-client privilege by using the Company's email address and computer system.");
Moecker v. Greenspoon, Marder, Hirschfeld, Rafkin, Ross, Berger & Abrams Anton, P.A. (In re Lentek
Int'l, Inc.), Ch. 11 Case No. 6:03-bk-08035-KSJ, Adv. No. 6:05-ap-190, 2006 Bankr. LEXIS 2536, at *7-8
(Bankr. M.D. Fla. Sept. 12, 2006); Nat'l Econ. Research Assocs., Inc. v. Evans, Dkt. No. 04-2618 BLS2,
2006 Mass. Super. LEXIS 371, at *8-9 (Mass. Super. Ct. Aug. 3, 2006) ("Based on the warnings
furnished in the Manual, Evans could not reasonably expect to communicate in confidence with his
private attorney if Evans e-mailed his attorney using his NERA e-mail address through the NERA Intranet,
because the Manual plainly warned Evans that e-mails on the network could be read by NERA network
administrators. The Manual, however, did not expressly declare that it would monitor the content of
Internet communications. Rather, it simply declared that NERA would monitor the Internet sites visited.
Most importantly, the Manual did not expressly declare, or even implicitly suggest, that NERA would
monitor the content of e-mail communications made from an employee's personal e-mail account via the
Internet whenever those communications were viewed on a NERA-issued computer. Nor did NERA warn
its employees that the content of such Internet e-mail communications is stored on the hard disk of a
NERA-issued computer and therefore capable of being read by NERA."); Curto v. Med. World Commc'ns,
Inc., No. 03CV6327 (DRH)(MLO), 2006 U.S. Dist. LEXIS 29387 (E.D.N.Y. May 16, 2006); In re Grand
Jury Subpoenas, Case No. 04-X-73533, 2005 U.S. Dist. LEXIS 21081, at *19 (E.D. Mich. Sept. 27, 2005)
("[T]he Court recognizes that if Intervenor had a personal document addressed to him on a confidential
basis at Corporation, and kept that private document in a locked place in his private office, the fact that he
stored it in his Corporation office does not strip him of his right to claim the attorney-client privilege or
work product protection as to specifically-labeled personal, confidential attorney client work product
documents seeking legal advice regarding personal matters, not exposed to third parties.").
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regardless of the policy's language. In 2010, the New Jersey Supreme Court held that a
company's Executive Director of Nursing could continue to claim privilege for
communications with her personal lawyer made "through her personal, passwordprotected, web-based e-mail account" -- using her company-issued laptop.6 The court
found that the company's personnel policy did not specifically address such use of the
company computer, and also explained that
[b]ecause of the important public policy concerns underlying
the attorney-client privilege, even a more clearly written
company manual -- that is, a policy that banned all personal
computer use and provided unambiguous notice that an
employer could retrieve and read an employee's attorneyclient communications, if accessed on a personal, passwordprotected e-mail account using the company's computer
system -- would not be enforceable.
Stengart v. Loving Care Agency, Inc., 990 A.2d 650, 655 (N.J. 2010).
In contrast, many courts have found that employees could not assert privilege
protection for such personal emails.7
6

Stengart v. Loving Care Agency, Inc., 990 A.2d 650, 655 (N.J. 2010).

7

Goldstein v. Colborne Acquisition Co., LLC, Case No. 10 C 6861, 2012 U.S. Dist. LEXIS 75743
(N.D. Ill. June 1, 2012); Hanson v. First Nat'l Bank, Civ. A. No. 5:10-0906, 2011 U.S. Dist. LEXIS 125935
(S.D. W. Va. Oct. 31, 2011); Holmes v. Petrovich Dev. Company, LLC, 119 Cal. Rptr. 3d 878 (Cal. Ct.
App. 2011); Alamar Ranch, LLC v. County of Boise, Case No. CV-09-004-S-BLW, 2009 U.S. Dist. LEXIS
101866, at *11 (D. Idaho Nov. 2, 2009) ("This case presents a simple scenario where the IHFA put all
employees -- including Kirkpatrick -- on notice that their e-mails would (1) become IHFA's [Idaho House &
finance Ass'n] property, (2) be monitored, stored, accessed and disclosed by IHFA, and (3) should not be
assumed to be confidential. While Kirkpatrick states that she was not aware of any company
monitoring . . . , the Court's earlier discussion of the legal standards makes clear that her 'bare assertion
that [she] did not subjectively intend to waive the privilege is insufficient to make out the necessary
element of nonwaiver.'. . . It is unreasonable for any employee in this technological age -- and
particularly an employee receiving the notice Kirkpatrick received -- to believe that her e-mails, sent
directly from her company's e-mail address over its computers, would not be stored by the company and
made available for retrieval."); Leor Exp. & Prod. LLC v. Aguiar, Case No. 09-60136-CIVSEITZ/O'SULLIVAN, 2009 U.S. Dist. LEXIS 87323 (S.D. Fla. Sept. 23, 2009); SEC v. Finazzo, 543 F.
Supp. 2d 224 (S.D.N.Y. 2008); United States v. Etkin, Case No. 07-CR-913 (KMK), 2008 U.S. Dist. LEXIS
12834, at *11, *16, *17, *18 (S.D.N.Y. Feb. 19, 2008) (assessing a situation in which a criminal defendant
used a New York state police computer; noting that the computer had a "flash-screen notice" indicating
that users of the computer "had 'no legitimate expectation of privacy during any use of th[e] system or in
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any data on th[e] system'"; finding that this warning destroyed the criminal defendant's expectation of
privacy, even if he was never verbally advised of the policy; "By virtue of the log-on notices, Defendant is
properly charged with knowledge of the fact that any email he sent to his wife from his work computer
could be read by a third party."); Scott v. Beth Israel Med. Ctr. Inc., 847 N.Y.S.2d 436, 439, 444 (N.Y.
Sup. Ct. 2007) (noting that Beth Israel's policy indicated that the hospital's computer systems were the
hospital's property and "'should be used for business purposes only'"; also noting that the policy stated
"'[a]ll information and documents created, received, saved or sent on the Medical Center's computer or
communications systems are the property of the Medical Center. Employees have no personal privacy
right in any material created, received, saved or sent using Medical Center communication or computer
systems. The Medical Center reserves the right to access and disclose such material at any time without
prior notice.'"); Banks v. Mario Indus., Inc., 650 S.E.2d 687, 695-96 (Va. 2007) ("Pursuant to Mario's
employee handbook, Mario permitted employees to use their work computers for personal business.
However, Mario's employee handbook provided that there was no expectation of privacy regarding
Mario's computers. Cook created the pre-resignation memorandum on a work computer located at
Mario's office. Cook printed the document from this computer, and Cook sent it to his attorney for the
purposes of seeking legal advice. Cook then deleted the document from the computer. Mario's forensic
computer expert, however, retrieved the document from the computer's hard drive. We held in Clagett v.
Commonwealth, 252 Va. 79, 92, 472 S.E.2d 263, 270 (1996), that 'the [attorney-client] privilege is waived
where the communication takes place under circumstances such that persons outside the privilege can
overhear what is said.' See Edwards [Commonwealth v. Edwards, 235 Va. 488 (1988)], 235 Va. at 509,
370 S.E.2d at 301 ('The privilege may be expressly waived by the client, or a waiver may be implied from
the client's conduct.'); Ober v. Miller, Civ. A. No. 1:04-CV-1669, 2007 U.S. Dist. LEXIS 93236, at *59
(M.D. Pa. Dec. 18, 2007) ("[A]ssuming that Ober was not on notice of the internal investigation until
Periandi's official complaint was filed on March 23, 2004 . . . , his claim regarding the second search
nevertheless would fail. The court finds that the prevalence of workplace monitoring of computers makes
any expectation of privacy that a public employer has in the contents of his or her computer
unreasonable."); Sims v. Lakeside Sch., Case No. C06-1412RSM, 2007 U.S. Dist. LEXIS 69568, at *2-3
(W.D. Wash. Sept. 20, 2007) ("Defendant's employee manual is unequivocally clear in regards to its
policy on computer networks when stating that '[u]ser accounts are the property of Lakeside School.' . . .
The policy repeats this assertion six paragraphs later when stating, ['][a]ccounts are property of Lakeside
School and are to be used for academic and administrative purposes only.' . . . Furthermore, where an
employer indicates that it can inspect laptops that it furnished for use of its employees, the employee
does not have a reasonable expectation of privacy over the employer-furnished laptop."); Long v.
Marubeni Am. Corp., No. 05 Civ. 639 (GEL)(KNF), 2006 U.S. Dist. LEXIS 76594, at *2-3, *8, *9 (S.D.N.Y.
Oct. 19, 2006) (assessing a situation in which a company's handbook "advised MAC employees to use
MAC's automated systems for 'job-related purposes,' since 'use of the systems for personal purposes are
(sic) prohibited.' The Handbook advised further, that MAC had the right to monitor its automated systems
and that its employees 'have no right of personal privacy in any matter stored in, created, received, or
sent over the e-mail, voice mail, word processing, and/or internet systems provided' by MAC."; "In the
instant case, the plaintiffs elected to use the MAC computers assigned to them to prosecute their
employer's work. The plaintiffs contend they used their private password-protected e-mail accounts to
communicate with their attorney, and with each other, to protect the confidentiality of their
communications. However, when the plaintiffs determined to use MAC's computers to communicate, they
did so cognizant that MAC's ECP was in effect and that under MAC's ECP: (a) use of MAC's automated
systems for personal purposes was prohibited; (b) MAC employees 'have no right of personal privacy in
any matter stored in, created, or sent over the e-mail, voice mail, word processing, and/or internet
systems provided' by MAC; and (c) MAC had the right to monitor all data following through its automated
systems."; "The ECP's admonishment to MAC's employees that they would not enjoy privacy when using
MAC's computers or automated systems is clear and unambiguous. The plaintiffs disregarded the
admonishment voluntarily and, as a consequence, have stripped from the e-mail messages referenced
above the confidential cloak with which they claim those communications were covered."); Kaufman v.
SunGard Invest. Sys., Civ. A. No. 05-cv-1236 (JLL), 2006 U.S. Dist. LEXIS 28149, at *11-12, *12 (D.N.J.
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This issue can also arise when corporations change hands, and employees leave
their personal and privileged communications behind. Several courts have held that
employees did not lose their privilege protection by leaving privileged communications
behind when they left their employment.8

May 9, 2006) (not for publication) (assessing a situation in which a company's policy "provided that
'Company property' included, for instance, 'information stored on computers' and 'e-mail.' . . . Therefore,
all information and emails stored on SunGard's computer systems was SunGard property. SunGard
policy also provided that all emails were subject to monitoring. SunGard warned: 'The Company has the
right to access and inspect all electronic systems and physical property belonging to it. Employees
should not expect that any items created with, stored on, or stored within Company property will remain
private. This includes desk drawers, even if protected with a lock; and computer files and electronic mail,
even if protected with a password.'"; also noting that the company "notified all employees that SunGard
'reserves the right to monitor and inspect network or Internet usage and e-mail[,]' and that 'any e-mail may
be subject to monitoring, search or interception at any time, with or without notice to the sender or
recipient.' . . . Based on the foregoing, the magistrate judge's ruling that Kaufman had no reasonable
expectation of privacy as to the Post-Closing Communications, was not clearly erroneous or contrary to
law, and accordingly, will not be disturbed."); Muick v. Glenayre Elecs., 280 F.3d 741, 743 (7th Cir. 2002)
("The laptops were Glenayre's property and it could attach whatever conditions to their use it wanted to.
They didn't have to be reasonable conditions; but the abuse of access to workplace computers is so
common (workers being prone to use them as media of gossip, titillation, and other entertainment and
distraction) that reserving a right of inspection is so far from being unreasonable that the failure to do so
might well be thought irresponsible.").
8

Tse v. UBS Fin. Servs., Inc., No. 03 Civ. 6234 (GEL), 2005 U.S. Dist. LEXIS 12227, at *3-4
(S.D.N.Y. June 9, 2005) (assessing the privilege implications of the defendant's discovery of a diskette in
a work area previously occupied by plaintiff while she worked for the defendant; applying the inadvertent
production standard and finding that defendant should return the diskette to the former employee; "The
Court has reviewed both the letter and the diskette on which it was stored. It is clear that the letter is an
attorney-client communication in which the client expressly requests legal advice, and, had it not been
inadvertently disclosed to defendant, there would be no question as to its entitlement to protection under
the attorney-client privilege. Notwithstanding that disclosure, plaintiff has not been so careless as to
waive her privilege. If, as plaintiff avers, she created the letter at home, it was perhaps imprudent for her
to bring the disk on which it was stored to work. Nonetheless, the letter was stored out of sight, on a disk,
inside a file folder in plaintiff's work area. It was not printed out, or stored in any other way that made it
easily accessible, or even its existence known, to a third-party."); Sparshott v. Feld Entm't, Inc., Civ. A.
No. 99-0551 (JR), 2000 U.S. Dist. LEXIS 13800, at *2-3 (D.D.C. Sept. 21, 2000) (finding that a
discharged employee had not waived the attorney-client privilege covering a Dictaphone tape recording of
conversations with his lawyer by failing to take the tape from his office after he was fired; "A reasonable
analysis of the record compels the conclusion that Smith simply forgot the tape on March 7 and, under
pressure (and under scrutiny) to clean out his office a few days later, forgot it then as well. That set of
facts does not amount to a waiver of Smith's attorney-client privilege. Smith's ejection from the building
and lockout from his office was indeed involuntary, and his neglect or failure to recall that the tape was in
the dictaphone was not an affirmative act such as, for example, throwing a confidential document into the
garbage").
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Similarly, another court held that the founder of a company that had sold
substantially all of its assets to another company could withhold as privileged his email
communications that were on the server at the time of the closing but that he had
removed before the acquiring company took physical possession of the server. 9 This
result is consistent with the general rule that merely providing access to a third party
does not waive the privilege if the third party never obtains the communication.
However, the result does not make sense if the privilege never protected the
communications in the first place because they were undertaken on company
equipment.
In contrast, some courts find that an employee waives his or her personal
privilege by leaving privileged communications behind10 or by returning a laptop to a
former employer if the laptop contains privileged communications.11
(a)-(b) The issue here is whether the then-employee's emails were "inadvertently"
transmitted to the company (and then to you). If so, you would have a duty to advise
the sender that you have the emails under ABA Model Rule 4.4(b).
In 2011, the ABA issued an opinion warning lawyers that they should educate
their clients (such as company employees) about the risks of communicating in a way
that privileged communications may fall into the wrong hands.
9

Orbit One Commc'ns, Inc. v. Numerex Corp., Nos. 08 Civ. 0905 & 6233 (LAK) (JCF), 2008 U.S.
Dist. LEXIS 90981 (S.D.N.Y. Oct. 31, 2008).
10

Pac. Coast Steel v. Leany, Case No. 2:09 cv 02190 KJD PAL, 2011 U.S. Dist. LEXIS 113849, at
*23-24 (D. Nev. Sept. 30, 2011) ("The court finds that Leany waived any privilege he may have had to
privileged or confidential materials he left on the Century computer he used by failing to take reasonable
means to preserve the confidentiality of the privileged matter.").
11

Aventa Learning, Inc. v. K12, Inc., 830 F. Supp. 2d 1083, 1106 (W.D. Wash. 2011) ("Any privilege
that may have existed with regard to these materials was extinguished by his unconditional
relinquishment of the laptop and cannot be subsequently resurrected.").
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ABA LEO 459 (8/4/11) (explaining that a lawyer representing an employee
who might communicate with the lawyer using the employer's email system
should warn the employee that the employer's policy might allow it to access
such communications; noting that lawyers ordinarily should take the same
step if they represent clients using library or hotel computers, or using a home
computer that can be accessed by adverse family members; acknowledging
that this disclosure duty arises "once the lawyer has reason to believe that
there is a significant risk" that the client might communicate through means
that third parties can access.).

On the same day, the ABA indicated that a lawyer representing a company which
uncovers such employee emails does not have a duty to advise the employee or her
lawyer, because the transmission was not "inadvertent."


ABA LEO 460 (8/4/11) (despite acknowledging some case law to the
contrary, explaining that a lawyer's Rule 4.4(b) duty to advise the sender if the
lawyer receives "inadvertently sent" documents does not arise if the lawyer's
client gives the lawyer documents the client has retrieved "from a public or
private place where [the document] is stored or left."; noting that a document
is "inadvertently sent" when it is "accidentally transmitted to an unintended
recipient, as occurs when an e-mail or letter is misaddressed or when a
document is accidentally attached to an e-mail or accidentally included
among other documents produced in discovery."; providing as examples a
lawyer representing an employer does not have such a disclosure duty if the
employer retrieves and gives the lawyer privileged emails between an
employee and the employee's lawyer that are stored on the employer's
computer system; explaining that lawyers might face some duty or even
punishment under civil procedure rules or court decisions, but the ethics rules
"do not independently impose an ethical duty to notify opposing counsel" in
such situations; holding that the employer client's possession of such
employee documents is a confidence that the employer's lawyer must keep,
absent some other duty or discretion to disclose it; so if there is no law
requiring such disclosure, the employer client must decide whether to
disclose its possession of such documents -- although "it often will be in an
employer-client's best interest to give notice and obtain a judicial ruling" on
the admissibility of the employee's privileged communications before the
employer's lawyer reviews the documents.).

The ABA's conclusion that such emails are not "inadvertently" transmitted should
mean that the company's lawyer: (1) does not have to advise the former employee's
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lawyer that the emails have been discovered; and (2) may read the emails. Under ABA
Model Rule 4.4(b)
[a] lawyer who receives a document or electronically stored
information relating to the representation of the lawyer's
client and knows or reasonably should know that the
document or electronically stored information was
inadvertently sent shall promptly notify the sender.
ABA Model Rule 4.4(b). A comment to that rule makes it clear that such lawyers are not
prohibited from reading the inadvertently transmitted communications.
Some lawyers may choose to return a document or delete
electronically stored information unread, for example, when
the lawyer learns before receiving it that it was inadvertently
sent. Where a lawyer is not required by applicable law to do
so, the decision to voluntarily return such a document or
delete electronically stored information is a matter of
professional judgment ordinarily reserved to the lawyer. See
Rules 1.2 and 1.4.
ABA Model Rule 4.4 cmt. [3].
Careful lawyers might hesitate to read employees' personal emails, even those
transmitted over company equipment. Among other things, the lawyers would check on
the applicable ethics and privilege rules, as well as the attitude of any court that might
assess the lawyer's conduct.

Best Answer
The best answer to (a) is PROBABLY NO; the best answer to (b) is PROBABLY
YES.
n 1/13
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Metadata
Hypothetical 12
You just received an email with an attached settlement proposal from an
adversary. Coincidentally, last evening you read an article about the "metadata" that
accompanies many electronic documents, and which might allow you to see who made
changes to the settlement proposal, when they made the changes, and even what
changes they made (such as including a higher settlement demand in an earlier version
of the proposal).
May you try to review whatever "metadata" accompanied your adversary's settlement
proposal?
MAYBE
Analysis
This hypothetical situation involves "metadata," which is essentially data about
data. The situation involves the same basic issue as the inadvertent transmission of
documents, but is even more tricky because the person sending the document might
not even know that the "metadata" is being transmitted and can be read.
Ethics Opinions
New York. In 2001, the New York State Bar held that the general ethics
prohibition on deceptive conduct prohibits New York lawyers from "get[ting] behind"
electronic documents sent by adversaries who failed to disable the "tracking" software.
New York LEO 749 (12/14/01).
Interestingly, the New York State Bar followed up this legal ethics opinion with
New York LEO 782 (12/8/04), indicating that lawyers have an ethical duty to "use
reasonable care when transmitting documents by e-mail to prevent the disclosure of
metadata containing client confidences or secrets."
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Florida. The Florida Bar followed the New York approach -- warning lawyers to
be careful when they send metadata, but prohibiting the receiving lawyer from
examining the metadata. Florida LEO 06-2 (9/15/06) (lawyers must take "reasonable
steps" to protect the confidentiality of any information they transmit, including metadata;
"It is the recipient lawyer's concomitant obligation, upon receiving an electronic
communication or document from another lawyer, not to try to obtain from metadata
information relating to the representation of the sender's client that the recipient knows
or should know is not intended for the recipient. Any such metadata is to be considered
by the receiving lawyer as confidential information which the sending lawyer did not
intend to transmit."; not reconciling these positions with Florida Rule 4-4.4(b), under
which the receiving lawyer must "'promptly notify the sender'" if the receiving lawyer
"inadvertently obtains information from metadata that the recipient knows or should
know was not intended for the recipient" but not preventing the recipient from reading or
relying upon the inadvertently transmitted communication; explicitly avoiding any
discussion of metadata "in the context of documents that are subject to discovery under
applicable rules of court or law").
ABA. In 2006, the ABA took exactly the opposite position -- holding that the
receiving lawyer may freely examine metadata. ABA LEO 442 (8/5/06) (as long as the
receiving lawyer did not obtain an electronic document in an improper manner, the
lawyer may ethically examine the document's metadata, including even using "more
thorough or extraordinary investigative measures" that might "permit the retrieval of
embedded information that the provider of electronic documents either did not know
existed, or thought was deleted"; the opinion does not analyze whether the transmission
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of such metadata is "inadvertent,"1 but at most such an inadvertent transmission would
require the receiving lawyer to notify the sending lawyer of the metadata's receipt;
lawyers "sending or producing" electronic documents can take steps to avoid
transmitting metadata (through new means such as scrubbing software, or more
traditional means such as faxing the document); lawyers can also negotiate
confidentiality agreements or protective orders allowing the client "to 'pull back,' or
prevent the introduction of evidence based upon, the document that contains that
embedded information or the information itself").
Maryland. Maryland then followed this ABA approach. Maryland LEO 2007-09
(2007) (absent some agreement with the receiving lawyer, the sending lawyer "has an
ethical obligation to take reasonable measures to avoid the disclosure of confidential or
work product materials imbedded in the electronic discovery" (although not every
inadvertent disclosure constitutes an ethics violation); there is no ethical violation if a

1

In 2011, the ABA explained its definition of the term "inadvertent" in a legal ethics opinion
indicating that an employee's electronic communication with his or her own personal lawyer was not
"inadvertently" transmitted to an employer who searches for and discovers such personal
communications in the company's computer system. ABA LEO 460 (8/4/11) (despite some case law to
the contrary, holding that a lawyer's Rule 4.4(b) duty to advise the sender if the lawyer receives
"inadvertently sent" documents does not arise if the lawyer's client gives the lawyer documents the client
has retrieved "from a public or private place where [the document] is stored or left"; explaining that a
document is "inadvertently sent" when it is "accidentally transmitted to an unintended recipient, as occurs
when an e-mail or letter is misaddressed or when a document is accidentally attached to an e-mail or
accidentally included among other documents produced in discovery"; concluding that a lawyer
representing an employer does not have such a disclosure duty if the employer retrieves and gives the
lawyer privileged emails between an employee and the employee's lawyer that are stored on the
employer's computer system; noting that such lawyers might face some duty or even punishment under
civil procedure rules or court decisions, but the ethics rules "do not independently impose an ethical duty
to notify opposing counsel" in such situations; holding that the employer client's possession of such
employee documents is a confidence that the employer's lawyer must keep, absent some other duty or
discretion to disclose it; concluding that if there is no law requiring such disclosure, the employer-client
must decide whether to disclose its possession of such documents, although "it often will be in the
employer-client's best interest to give notice and obtain a judicial ruling" on the admissibility of the
employee's privileged communications before the employer's lawyer reviews the documents).
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lawyer or the lawyer's assistant "reviews or makes use of the metadata [received from
another person] without first ascertaining whether the sender intended to include such
metadata"; pointing to the absence in the Maryland Rules of any provision requiring the
recipient of inadvertently transmitted privileged material to notify the sender; a receiving
lawyer "can, and probably should, communicate with his or her client concerning the
pros and cons of whether to notify the sending attorney and/or to take such other action
which they believe is appropriate"; noting that the 2006 Amendments to the Federal
Rules will supersede the Maryland ethics provisions at least in federal litigation, and that
violating that new provision would likely constitute a violation of Rule 8.4(b) as being
"prejudicial to the administration of justice").
Alabama. In early 2007, the Alabama Bar lined up with the bars prohibiting the
mining of metadata. In Alabama LEO 2007-02 (3/14/07), the Alabama Bar first
indicated that "an attorney has an ethical duty to exercise reasonable care when
transmitting electronic documents to ensure that he or she does not disclose his or her
client's secrets and confidences." The Alabama Bar then dealt with the ethical duties of
a lawyer receiving an electronic document from another person. The Bar only cited
New York LEO 749 (2001), and did not discuss ABA LEO 442. Citing Alabama Rule 8.4
(which is the same as ABA Model Rule 8.4), the Alabama Bar concluded that
[t]he mining of metadata constitutes a knowing and
deliberate attempt by the recipient attorney to acquire
confidential and privileged information in order to obtain an
unfair advantage against an opposing party.
Alabama LEO 2007-02 (3/14/07).
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The Alabama Bar did not address Alabama's approach to inadvertently
transmitted communications (Alabama does not have a corollary to ABA Model
Rule 4.4(b)). The Bar acknowledged that "[o]ne possible exception" to the prohibition
on mining metadata involves electronic discovery, because "metadata evidence may be
relevant and material to the issues at hand" in litigation. Id.
District of Columbia. The D.C. Bar dealt with the metadata issue in late 2007.
The D.C. Bar generally agreed with the New York and Alabama approach, but noted
that as of February 1, 2007, D.C. Rule 4.4(b) is "more expansive than the ABA version,"
because it prohibits the lawyer from examining an inadvertently transmitted writing if the
lawyer "knows, before examining the writing, that it has been inadvertently sent."
District of Columbia LEO 341 (9/2007).
The D.C. Bar held that
[a] receiving lawyer is prohibited from reviewing metadata
sent by an adversary only where he has actual knowledge
that the metadata was inadvertently sent. In such instances,
the receiving lawyer should not review the metadata before
consulting with the sending lawyer to determine whether the
metadata includes work product of the sending lawyer or
confidences or secrets of the sending lawyer's client.
Id. (emphases added).
After having explicitly selected the "actual knowledge" standard, the D.C. Bar
then proceeded to abandon it.
First, the D.C. Bar indicated that lawyers could not use "a system to mine all
incoming electronic documents in the hope of uncovering a confidence or secret, the
disclosure of which was unintended by some hapless sender." Id. n.3. The Bar warned
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that "a lawyer engaging in such a practice with such intent cannot escape accountability
solely because he lacks 'actual knowledge' in an individual case." Id.
Second, in discussing the "actual knowledge" requirement, the D.C. Bar noted
the obvious example of the sending lawyer advising the receiving lawyer of the
inadvertence "before the receiving lawyer reviews the document." District of Columbia
LEO 341. However, the D.C. Bar then gave another example that appears much closer
to a negligence standard.
Such actual knowledge may also exist where a receiving
lawyer immediately notices upon review of the metadata that
it is clear that protected information was unintentionally
included. These situations will be fact-dependent, but can
arise, for example, where the metadata includes a candid
exchange between an adverse party and his lawyer such
that it is "readily apparent on its face," . . . that it was not
intended to be disclosed.
Id.
The D.C. Bar indicated that "a prudent receiving lawyer" should contact the
sending lawyer in such a circumstance -- although the effect of District of Columbia LEO
341 is to allow ethics sanctions against an imprudent lawyer. Id.
Third, the Bar also abandoned the "actual knowledge" requirement by using a
"patently clear" standard. The D.C. Bar analogized inadvertently transmitted metadata
to a situation in which a lawyer "inadvertently leaves his briefcase in opposing counsel's
office following a meeting or a deposition." Id. n.4.
The one lawyer's negligence in leaving the briefcase does
not relieve the other lawyer from the duty to refrain from
going through that briefcase, at least when it is patently clear
from the circumstances that the lawyer was not invited to do
so.
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Id.
After describing situations in which the receiving lawyer cannot review metadata,
the Bar emphasized that even a lawyer who is free to examine the metadata is not
obligated to do so.
Whether as a matter of courtesy, reciprocity, or efficiency, "a
lawyer may decline to retain or use documents that the
lawyer might otherwise be entitled to use, although
(depending on the significance of the documents) this might
be a matter on which consultation with the client may be
necessary."
Id. n.9 (citation omitted).
Unlike some of the other bars which have dealt with metadata, the D.C. Bar also
explicitly addressed metadata included in responsive documents being produced in
litigation. Interestingly, the D.C. Bar noted that other rules might prohibit the removal of
metadata during the production of electronic documents during discovery. Thus,
[i]n view of the obligations of a sending lawyer in providing
electronic documents in response to a discovery request or
subpoena, a receiving lawyer is generally justified in
assuming that metadata was provided intentionally.
District of Columbia LEO 341. Even in the discovery context, however, a receiving
lawyer must comply with D.C. Rule 4.4(b) if she has "actual knowledge" that metadata
containing protected information has been inadvertently included in the production.
Arizona. In Arizona LEO 07-03,2 the Arizona Bar first indicated that lawyers
transmitting electronic documents had a duty to take "reasonable precautions" to
prevent the disclosure of confidential information.

2

Arizona LEO 07-03 (11/2007) (a lawyer sending electronic documents must take "reasonable
precautions" to prevent the disclosure of client confidential information; also explicitly endorsing the
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The Arizona Bar nevertheless agreed with those states prohibiting the receiving
lawyer from mining metadata -- noting that Arizona's Ethical Rule 4.4(b) requires a
lawyer receiving an inadvertently sent document to "promptly notify the sender and
preserve the status quo for a reasonable period of time in order to permit the sender to
take protective measures." The Arizona Bar acknowledged that the sending lawyer
might not have inadvertently sent the document, but explained that the lawyer did not
intend to transmit metadata -- thus triggering Rule 4.4(b). The Arizona Bar specifically
rejected the ABA approach, because sending lawyers worried about receiving lawyers
reading their metadata "might conclude that the only ethically safe course of action is to
forego the use of electronic document transmission entirely."
Pennsylvania. In Pennsylvania LEO 2007-500, the Pennsylvania Bar promised
that its opinion "provides ethical guidance to lawyers on the subject of metadata
received from opposing counsel in electronic materials" -- but then offered a totally
useless standard.
[I]t is the opinion of this Committee that each attorney must,
as the Preamble to the Rules of Professional Conduct
states, "resolve [the issue] through the exercise of sensitive
and moral judgment guided by the basic principles of the
Rules" and determine for himself or herself whether to utilize
the metadata contained in documents and other electronic
files based upon the lawyer's judgment and the particular
factual situation.
approach of New York, Florida and Alabama in holding that "a lawyer who receives an electronic
communication may not examine it for the purpose of discovering the metadata embedded in it"; noting
that Arizona's version of Rule 4.4(b) requires a lawyer receiving an inadvertently sent document to
"promptly notify the sender and preserve the status quo for a reasonable period of time in order to permit
the sender to take protective measures"; finding that any client confidential metadata was inadvertently
transmitted, and thus fell under this rule; "respectfully" declining to adopt the ABA approach, under which
lawyers "might conclude that the only ethically safe course of action is to forego the use of electronic
document transmission entirely"; also disagreeing with District of Columbia LEO 341 (9/2007), although
misreading that LEO as generally allowing receiving lawyers to examine metadata).
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Pennsylvania LEO 2007-500 (2007). The Pennsylvania Bar's conclusion was equally
useless.
Therefore, this Committee concludes that, under the
Pennsylvania Rules of Professional Conduct, each attorney
must determine for himself or herself whether to utilize the
metadata contained in documents and other electronic files
based upon the lawyer's judgment and the particular factual
situation. This determination should be based upon the
nature of the information received, how and from whom the
information was received, attorney-client privilege and work
product rules, and common sense, reciprocity and
professional courtesy.
Id. As explained below, the Pennsylvania Bar returned to this topic two years later.
New York County. Another legal ethics opinion on this issue came from the
New York County Lawyers' Association Committee on Professional Ethics in 2008.
In N.Y. County Law. Ass'n LEO 738, the Committee specifically rejected the ABA
approach, and found that mining an adversary's electronic documents for metadata
amounts to unethical conduct that "is deceitful and prejudicial to the administration of
justice."3
3

New York County Law. Ass'n LEO 738 (3/24/08) (holding that a lawyer "has the burden to take
due care" in scrubbing metadata before sending an electronic document, but that the receiving lawyer
may not seek to discover the metadata; "By actively mining an adversary's correspondence or documents
for metadata under the guise of zealous representation, a lawyer could be searching only for attorney
work product or client confidences or secrets that opposing counsel did not intend to be viewed. An
adversary does not have the duty of preserving the confidences and secrets of the opposing side under
DR 4-101 and EC 4-1. Yet, by searching for privileged information, a lawyer crosses the lines drawn by
DR 1-102(A)(4) and DR 1-102(A)(5) by acting in a manner that is deceitful and prejudicial to the
administration of justice. Further, the lawyer who searches an adversary's correspondence for metadata
is intentionally attempting to discover an inadvertent disclosure by the opposing counsel, which the
Committee has previously opined must be reported to opposing counsel without further review in certain
circumstances. See NYCLA Op. 730 (2002). Thus, a lawyer who seeks to discover inadvertent
disclosures of attorney work product or client confidences or secrets or is likely to find such privileged
material violates DR 1-102(A)(4) and DR 1-102(A)(5)."; specifically excluding from its analysis electronic
documents produced during litigation discovery; specifically rejecting the ABA approach, and instead
agreeing with New York LEO 749 (12/14/01); "While this Committee agrees that every attorney has the
obligation to prevent disclosing client confidences and secrets by properly scrubbing or otherwise
protecting electronic data sent to opposing counsel, mistakes occur and an attorney may neglect on
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Colorado. Colorado dealt with this issue in mid-2008.
Relying on a unique Colorado rule, the Colorado Bar explained that a receiving
lawyer may freely examine any metadata unless the lawyer received an actual notice
from the sending lawyer that the metadata was inadvertently included in the transmitted
document. In addition, the Colorado Bar explicitly rejected the conclusion reached by
jurisdictions prohibiting receiving lawyers from examining metadata. For instance, the
Colorado Bar explained that "there is nothing inherently deceitful or surreptitious about
searching for metadata." The Colorado Bar also concluded that "an absolute ethical bar
on even reviewing metadata ignores the fact that, in many circumstances, metadata do
not contain Confidential Information."4
occasion to scrub or properly send an electronic document. The question here is whether opposing
counsel is permitted to take advantage of the sending attorney's mistake and hunt for the metadata that
was improperly left in the document. This Committee finds that the NYSBA rule is a better interpretation
of the Code's disciplinary rules and ethical considerations and New York precedents than the ABA's
opinion on this issue. Thus, this Committee concludes that when a lawyer sends opposing counsel
correspondence or other material with metadata, the receiving attorney may not ethically search the
metadata in those electronic documents with the intent to find privileged material or if finding privileged
material is likely to occur from the search.").
4

Colorado LEO 119 (5/17/08) (addressing a receiving lawyer's right to review metadata in an
electronic document received from a third party; explaining that the receiving lawyer should assume that
any confidential or privileged information in the metadata was sent inadvertently; noting that Colorado
ethics rules require the receiving lawyer to notify the sending lawyer of such inadvertent transmission of
privileged communications; "The Receiving Lawyer must promptly notify the Sending Lawyer. Once the
Receiving Lawyer has notified the Sending Lawyer, the lawyers may, as a matter of professionalism,
discuss whether a waiver of privilege or confidentiality has occurred. In some instances, the lawyers may
be able to agree on how to handle the matter. If this is not possible, then the Sending Lawyer or the
Receiving Lawyer may seek a determination from a court or other tribunal as to the proper disposition of
the electronic documents or files, based on the substantive law of waiver."; relying on a unique Colorado
ethics rule to conclude that "[i]f, before examining metadata in an electronic document or file, the
Receiving Lawyer receives notice from the sender that Confidential Information was inadvertently
included in metadata in that electronic document or file, the Receiving Lawyer must not examine the
metadata and must abide by the sender's instructions regarding the disposition of the metadata"; rejecting
the conclusion of jurisdictions which have forbidden receiving lawyers from reviewing metadata; "First,
there is nothing inherently deceitful or surreptitious about searching for metadata. Some metadata can
be revealed by simply passing a computer cursor over a document on the screen or right-clicking on a
computer mouse to open a drop-down menu that includes the option to review certain metadata. . . .
Second, an absolute ethical bar on even reviewing metadata ignores the fact that, in many
circumstances, metadata do not contain Confidential Information."; concluding that "where the Receiving
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Maine. The next state to vote on metadata was Maine. In Maine LEO 196,5 the
Maine Bar reviewed most of the other opinions on metadata, and ultimately concluded
that
an attorney may not ethically take steps to uncover
metadata, embedded in an electronic document sent by
counsel for another party, in an effort to detect information
that is legally confidential and is or should be reasonably
known not to have been intentionally communicated.
Maine LEO 196 (10/21/08). The Maine Bar explained that "[n]ot only is the attorney's
conduct dishonest in purposefully seeking by this method to uncover confidential
information of another party, that conduct strikes at the foundational principles that
protect attorney-client confidences, and in doing so it clearly prejudices the
administration of justice."
Not surprisingly, the Maine Bar also held that
the sending attorney has an ethical duty to use reasonable
care when transmitting an electronic document to prevent
the disclosure of metadata containing confidential
information. Undertaking this duty requires the attorney to
reasonably apply a basic understanding of the existence of
Lawyer has no prior notice from the sender, the Receiving Lawyer's only duty upon viewing confidential
metadata is to notify the Sending Lawyer. See RPC 4.4(b). There is no rule that prohibits the Receiving
Lawyer from continuing to review the electronic document or file and its associated metadata in that
circumstance.").
5

Maine LEO 196 (10/21/08) (reviewing most of the other opinions on metadata, and concluding
that "an attorney may not ethically take steps to uncover metadata, embedded in an electronic document
sent by counsel for another party, in an effort to detect information that is legally confidential and is or
should be reasonably known not to have been intentionally communicated"; explaining that "[n]ot only is
the attorney's conduct dishonest in purposefully seeking by this method to uncover confidential
information of another party, that conduct strikes at the foundational principles that protect attorney-client
confidences, and in doing so it clearly prejudices the administration of justice"; also explaining that "the
sending attorney has an ethical duty to use reasonable care when transmitting an electronic document to
prevent the disclosure of metadata containing confidential information. Undertaking this duty requires the
attorney to reasonably apply a basic understanding of the existence of metadata embedded in electronic
documents, the features of the software used by the attorney to generate the document and practical
measures that may be taken to purge documents of sensitive metadata where appropriate to prevent the
disclosure of confidential information.").
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metadata embedded in electronic documents, the features of
the software used by the attorney to generate the document
and practical measures that may be taken to purge
documents of sensitive metadata where appropriate to
prevent the disclosure of confidential information.
Id.
Pennsylvania. Early in 2009, the Pennsylvania Bar issued another opinion
dealing with metadata -- acknowledging that its 2007 opinion (discussed above)
"provided insufficient guidance" to lawyers.6
Unlike other legal ethics opinions, the Pennsylvania Bar reminded the receiving
lawyer that his client might be harmed by the lawyer's review of the adversary's
metadata -- depending on the court's attitude. However, the Bar reminded lawyers that
the receiving lawyer must undertake this analysis, because
6

Pennsylvania LEO 2009-100 (2009) (revisiting the issue of metadata following a 2007 opinion
that "provided insufficient guidance" to lawyers; emphasizing the sending lawyer's duty to preserve client
confidences when transmitting electronic documents; explaining that Pennsylvania's Rule 4.4(b) required
a lawyer receiving an inadvertent document to "promptly notify the sender"; "When applied to metadata,
Rule 4.4(b) requires that a lawyer accessing metadata evaluate whether the extra-textual information was
intended to be deleted or scrubbed from the document prior to transmittal. In many instances, the
process may be relatively simple, such as where the information does not appear on the face of the
document sent but is accessible only by means such as viewing tracked changes or other mining
techniques, or, in the alternative, where a covering document may advert to the intentional inclusion of
metadata. The resulting conclusion or state of knowledge determines the course of action required. The
foregoing again presumes that the mere existence of metadata confirms inadvertence, which is not
warranted. This conclusion taken to its logical conclusion would mean that the existence of any and all
metadata be reported to opposing counsel in every instance."; explaining that despite the possible ethics
freedom to review metadata, the client might be harmed if the pertinent court would find such reading
improper; describing the duty of the receiving lawyer as follows: "The receiving lawyer: '(a) must then
determine whether he or she may use the data received as a matter of substantive law; (b) must consider
the potential effect on the client's matter should the lawyer do so; and (c) should advise and consult with
the client about the appropriate course of action under the circumstances.'"; "If the attorney determines
that disclosure of the substance of the metadata to the client may negatively affect the process or
outcome of the case, there will in most instances remain a duty to advise the client of the receipt of the
metadata and the reason for nondisclosure. The client may then make an informed decision whether the
advantages of examining or utilizing the metadata outweigh the disadvantages of so doing."; ultimately
concluding "that an attorney has an obligation to avoid sending electronic materials containing metadata,
where the disclosure of such metadata would harm the client's interests. In addition, an attorney who
receives such inadvertently transmitted information from opposing counsel may generally examine and
use the metadata for the client's benefit without violating the Rules of Professional Conduct.").
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an attorney who receives such inadvertently transmitted
information from opposing counsel may generally examine
and use the metadata for the client's benefit without violating
the Rules of Professional Conduct.
Pennsylvania LEO 2009-100 (2009).
New Hampshire. New Hampshire dealt with metadata in early 2009. In an
April 16, 2009 legal ethics opinion,7 the New Hampshire Bar indicated that receiving
lawyers may not ethically review an adversary's metadata. The New Hampshire Bar
pointed to the state's version of Rule 4.4(b), which indicates that lawyers receiving
materials inadvertently sent by a sender "shall not examine the materials," but instead
should notify the sender and "abide by the sender's instructions or seek determination
by a tribunal."
Interestingly, although the New Hampshire Bar could have ended the analysis
with this reliance on New Hampshire Rule 4.4(b), it went on to analogize the review of
an adversary's metadata to clearly improper eavesdropping.

7

New Hampshire LEO 2008-2009/4 (4/16/09) ("Receiving lawyers have an ethical obligation not to
search for, review or use metadata containing confidential information that is associated with transmission
of electronic materials from opposing counsel. Receiving lawyers necessarily know that any confidential
information contained in the electronic material is inadvertently sent, triggering the obligation under Rule
4.4(b) not to examine the material. To the extent that metadata is mistakenly reviewed, receiving lawyers
should abide by the directives in Rule 4.4(b)."; noting that under New Hampshire Rule 4.4(b), a lawyer
receiving "materials" inadvertently sent by a sender "shall not examine the materials," but instead should
notify the sender and "abide by the sender's instructions or seek determination by a tribunal"; finding that
this Rule applies to metadata; "The Committee believes that all circumstances, with the exception of
express waiver and mutual agreement on review of metadata, lead to a necessary conclusion that
metadata is 'inadvertently sent' as that term is used in Rule 4.4(b)."; analogizing the reading of metadata
to clearly improper eavesdropping; "Because metadata is simply another form of information that can
include client confidences, the Committee sees little difference between a receiving lawyer uncovering an
opponent's metadata and that same lawyer peeking at opposing counsel's notes during a deposition or
purposely eavesdropping on a conversation between counsel and client. There is a general expectation
of honesty, integrity, mutual courtesy and professionalism in the New Hampshire bar. Lawyers should be
able to reasonably assume that confidential information will not be sought out by their opponents and
used against their clients, regardless of the ease in uncovering the information.").
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Because metadata is simply another form of information that
can include client confidences, the Committee sees little
difference between a receiving lawyer uncovering an
opponent's metadata and that same lawyer peeking at
opposing counsel's notes during a deposition or purposely
eavesdropping on a conversation between counsel and
client. There is a general expectation of honesty, integrity,
mutual courtesy and professionalism in the New Hampshire
bar. Lawyers should be able to reasonably assume that
confidential information will not be sought out by their
opponents and used against their clients, regardless of the
ease in uncovering the information.
New Hampshire LEO 2008-2009/4 (4/16/09) (emphasis added).
West Virginia. In West Virginia LEO 2009-01,8 the West Virginia Bar warned
sending lawyers that they might violate the ethics rules by not removing confidential
metadata before sending an electronic document.
On the other hand,
[w]here a lawyer knows that privileged information was
inadvertently sent, it could be a violation of Rule 8.4(c) for
the receiving lawyer to review and use it without consulting
with the sender. Therefore, if a lawyer has received
8

West Virginia LEO 2009-01 (6/10/09) (warning lawyers that "it is important to be familiar with the
types of metadata contained in computer documents and to take steps to protect or remove it whenever
necessary. Failure to do so could be viewed as a violation of the Rules of Professional Conduct.
Additionally, searching for or viewing metadata in documents received from others after an attorney has
taken steps to protect such could also be reviewed as a violation of the Rules of Professional Conduct.";
also explaining that "[w]here a lawyer knows that privileged information was inadvertently sent, it could be
a violation of Rule 8.4(c) [which prohibits 'conduct involving dishonesty, fraud, deceit or
misrepresentation'] for the receiving lawyer to review and use it without consulting with the sender.
Therefore, if a lawyer has received electronic documents and has actual knowledge that metadata was
inadvertently sent, the receiving lawyer should not review the metadata before consulting with the
sending lawyer to determine whether the metadata includes work-product or confidences."; noting that
lawyers producing electronic document in "a discovery or a subpoena context" might have to deal with
metadata differently, including asserting privilege for protected metadata; "In many situations, it may not
be clear whether the disclosure was inadvertent. In order to avoid misunderstandings, it is always safer
to notify the sender before searching electronic documents for metadata. If attorneys cannot agree on
how to handle the matter, either lawyer may seek a ruling from a court or other tribunal on the issue.";
ultimately concluding that "[t]he Board finds that there is a burden on an attorney to take reasonable steps
to protect metadata in transmitted documents, and there is a burden on a lawyer receiving inadvertently
provided metadata to consult with the sender and abide by the sender's instructions before reviewing
such metadata").
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electronic documents and has actual knowledge that
metadata was inadvertently sent, the receiving lawyer should
not review the metadata before consulting with the sending
lawyer to determine whether the metadata includes workproduct or confidences.
West Virginia LEO 2009-01 (6/10/09). West Virginia Rule 8.4(c) prohibits "conduct
involving dishonesty, fraud, deceit or misrepresentation." The West Virginia Bar also
explained that
[i]n many situations, it may not be clear whether the
disclosure was inadvertent. In order to avoid
misunderstandings, it is always safer to notify the sender
before searching electronic documents for metadata. If
attorneys cannot agree on how to handle the matter, either
lawyer may seek a ruling from a court or other tribunal on the
issue.
West Virginia LEO 2009-01 (6/10/09).
Vermont. In Vermont LEO 2009-1, the Bar pointed to its version of Rule 4.4(b) -which takes the ABA approach -- in allowing lawyers to search for any hidden metadata
in electronic documents they receive.9

9

Vermont LEO 2009-1 (9/2009) (holding that lawyers must take reasonable steps to avoid sending
documents that contain client confidential metadata; also holding that lawyers who receive electronic
documents may search for metadata; "The Bar Associations that have examined the duty of the sending
lawyer with respect to metadata have been virtually unanimous in concluding that lawyers who send
documents in electronic form to opposing counsel have a duty to exercise reasonable care to ensure that
metadata containing confidential information protected by the attorney client privilege and the work
product doctrine is not disclosed during the transmission process."; "This Opinion agrees that, based
upon the language of the VRPC, a lawyer has a duty to exercise reasonable care to ensure that
confidential information protected by the attorney client privilege and the work product doctrine is not
disclosed. This duty extends to all forms of information handled by an attorney, including documents
transmitted to opposing counsel electronically that may contain metadata embedded in the electronic
file."; noting that Vermont Rule 4.4(b) follows the ABA approach, and was effective as of September 1,
2009; declining to use the word "mine" in describing the search for metadata, because of its "pejorative
characterization"; "[T]he Vermont Bar Association Professional Responsibility Section finds nothing to
compel the conclusion that a lawyer who receives an electronic file from opposing counsel would be
ethically prohibited from reviewing that file using any available tools to expose the file's content, including
metadata. A rule prohibiting a search for metadata in the context of electronically transmitted documents
would, in essence, represent a limit on the ability of a lawyer diligently and thoroughly to analyze material
received from opposing counsel." (footnote omitted); "The existence of metadata is an unavoidable
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North Carolina. In early January 2010, the North Carolina Bar joined other bars
in warning lawyers to take "reasonable precautions" to avoid disclosure of confidential
metadata in documents they send.
The Bar also prohibited receiving lawyers from searching for any confidential
information in metadata, or using any confidential metadata the receiving lawyer
"unintentionally views."10
The North Carolina Bar analogized the situation to a lawyer who receives "a
faxed pleading that inadvertently includes a page of notes from opposing counsel." The
North Carolina Bar concluded that a lawyer searching for metadata in an electronic
aspect of rapidly changing technologies and information data processing tools. It is not within the scope
of this Section's authority to insert an obligation into the Vermont Rules of Professional Conduct that
would prohibit a lawyer from thoroughly reviewing documents provided by opposing counsel, using
whatever tools are available to the lawyer to conduct this review."; also explaining that Federal Rule of
Evidence 502 provides the substantive law that governs waiver issues, and that documents produced in
discovery (which may contain metadata) must be handled in the same way as other documents being
produced).
10

North Carolina LEO 2009-1 (1/15/10) (in an opinion issued sua sponte, concluding that a lawyer
"who sends an electronic communication must take reasonable precautions to prevent the disclosure of
confidential information, including information in metadata, to unintended recipients."; also concluding that
"a lawyer may not search for confidential information embedded in metadata of an electronic
communication from another party or a lawyer for another party. By actively searching for such
information, a lawyer interferes with the client-lawyer relationship of another lawyer and undermines the
confidentiality that is the bedrock of the relationship. Rule 1.6. Additionally, if a lawyer unintentionally
views confidential information within metadata, the lawyer must notify the sender and may not
subsequently use the information revealed without the consent of the other lawyer or party."; analogizing
the presence of embedded confidential metadata in a document received by the lawyer to "a faxed
pleading that inadvertently includes a page of notes from opposing counsel"; noting that under North
Carolina Rule 4.4(b), the receiving lawyer in that situation must "promptly notify the sender," and not
explaining why the receiving lawyer must do anything more than comply with this rule when receiving an
electronic document and discovering any metadata that the sender appears to have inadvertently
included; later reiterating that "a lawyer who intentionally or unintentionally discovers confidential
information embedded within the metadata of an electronic communication may not use the information
revealed without the consent of the other lawyer or party."; explaining that a lawyer searching for
metadata would violate Rule 8.4(d)'s prohibition on conduct that is "prejudicial to the administration of
justice"; concluding that "a lawyer may not search for and use confidential information embedded in the
metadata of an electronic communication sent to him or her by another lawyer or party unless the lawyer
is authorized to do so by law, rule, court order or procedure, or the consent of the other lawyer or party. If
a lawyer unintentionally views metadata, the lawyer must notify the sender and may not subsequently use
the information revealed without the consent of the other lawyer or party.").
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document received from another lawyer would violate Rule 8.4(d)'s prohibition on
conduct that is "prejudicial to the administration of justice" -- because such a search
"interferes with the client-lawyer relationship of another lawyer and undermines the
confidentiality that is the bedrock of the relationship."
The North Carolina Bar did not explain why the receiving lawyer must do
anything more than notify the sending lawyer of the inadvertently included confidential
metadata -- which is all that is required in the North Carolina Rule 4.4(b). Like other
parallels to ABA Model Rule 4.4(b), the North Carolina Rule does not prohibit receiving
lawyers from searching for confidential information in a document or documents
received from an adversary, and likewise does not address the receiving lawyer's use of
any confidential information the receiving lawyer discovers.
Minnesota. In March 2010, Minnesota issued an opinion dealing with metadata.
Minnesota LEO 22 (3/26/10).11

11

Minnesota LEO 22 (3/26/10) (analyzing the ethics issues raised by lawyers' use of metadata;
warning the sending lawyer to avoid inadvertently including metadata, and pointing to Minnesota's
Rule 4.4(b) (which matches the ABA version) in simply advising the receiving lawyer to notify the sending
lawyer; providing some examples of the type of metadata that could provide useful information; "Other
metadata may contain confidential information the disclosure of which can have serious adverse
consequences to a client. For example, a lawyer may use a template for pleadings, discovery and
affidavits which contain metadata within the document with names and other important information about
a particular matter which should not be disclosed to another party in another action. Also as an example,
a lawyer may circulate within the lawyer's firm a draft pleading or legal memorandum on which other
lawyers may add comments about the strengths and weaknesses of a client's position which are
embedded in the document but not apparent in the document's printed form. Similarly, documents used
in negotiating a price to pay in a transaction or in the settlement of a lawsuit may contain metadata about
how much or how little one side or the other may be willing to pay or to accept."; concluding that "a lawyer
is ethically required to act competently to avoid improper disclosure of confidential and privileged
information in metadata in electronic documents."; pointing to Minnesota's Rule 4.4(b) in holding that "[i]f
a lawyer receives a document which the lawyer knows or reasonably should know inadvertently contains
confidential or privileged metadata, the lawyer shall promptly notify the document's sender as required by
Rule 4.4(b), MRPC."; not pointing to any other state's approach to the receiving lawyer's ethics duty;
explicitly indicating that "Opinion 22 is not meant to suggest there is an ethical obligation on a receiving
lawyer to look or not to look for metadata in an electronic document. Whether and when a lawyer may be
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The court pointed to some examples of the type of metadata that a receiving
lawyer could find useful.
Other metadata may contain confidential information the
disclosure of which can have serious adverse consequences
to a client. For example, a lawyer may use a template for
pleadings, discovery and affidavits which contain metadata
within the document with names and other important
information about a particular matter which should not be
disclosed to another party in another action. Also as an
example, a lawyer may circulate within the lawyer's firm a
draft pleading or legal memorandum on which other lawyers
may add comments about the strengths and weaknesses of
a client's position which are embedded in the document but
not apparent in the document's printed form. Similarly,
documents used in negotiating a price to pay in a transaction
or in the settlement of a lawsuit may contain metadata about
how much or how little one side or the other may be willing
to pay or to accept.
Id. The Minnesota Bar then emphasized the sending lawyer's responsibility to "scrub"
metadata.
In discussing the receiving lawyer's ethics duty, the Minnesota Bar essentially
punted. It cited Minnesota's version of Rule 4.4(b) (which matches the ABA Model Rule
version) -- which simply requires the receiving lawyer to notify the sending lawyer of any
inadvertently transmitted document. In fact, the Minnesota Bar went out of its way to
avoid taking any position on the receiving lawyer's ethics duty.
Opinion 22 is not meant to suggest there is an ethical
obligation on a receiving lawyer to look or not to look for
metadata in an electronic document. Whether and when a
lawyer may be advised to look or not to look for such
metadata is a fact specific question beyond the scope of this
Opinion.
advised to look or not to look for such metadata is a fact specific question beyond the scope of this
Opinion.").
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Id. It is difficult to imagine how the receiving lawyer's decision is "fact specific." The
Minnesota Bar did not even indicate where the receiving lawyer should look for ethics
guidance.
Amazingly, the Minnesota Bar did not point to any other state's opinion on
metadata, or even acknowledge the national debate.
Oregon. In November 2011, Oregon took a novel approach to the metadata
issue, articulating an ethics standard that varies with technology.
In Oregon LEO 2011-187 (11/2011),12 the bar started with three scenarios. The
first scenario involved a lawyer receiving a draft agreement from another lawyer. The
receiving lawyer was "able to use a standard word processing feature" to reveal the
document's metadata. That process showed that the sending lawyer had made a
number of revisions to the draft, and later deleted some of them.

12

Oregon LEO 2011-187 (11/2011) (holding that lawyers may use a "standard word processing
feature" to find metadata in documents they receive, but that using "special software" to thwart metadata
scrubbing is unethical; explaining that lawyers' duties of competence and confidentiality require them to
take "reasonable care" to prevent the inadvertent disclosure of metadata; noting that Oregon's Rule 4.4(b)
at most requires a lawyer to notify the sender if the receiving lawyer "knows or should have known" that
the document contains inadvertently transmitted metadata; concluding that the receiving lawyer (1) may
use "a standard word processing feature" to find metadata; (2) does not have to comply with the sender's
"urgent request" asking that the receiving lawyer delete a document without reading it because the sender
"had mistakenly not removed the metadata" -- even if the lawyer receives the request "shortly after
opening the document and displaying the changes" using such a "standard word processing feature";
(3) "should consult with the client" about "the risks of returning a document versus the risks of retaining
and reading the document and its metadata"; (4) may not use special software "designed to thwart the
metadata removal tools of common word processing software"; acknowledging that it is "not clear"
whether the receiving lawyer has a duty to notify the sender if the receiving lawyer uncovers metadata
using such "special software"; although answering "No" to the short question "[May the receiving lawyer]
use special software to reveal the metadata in the document," describing that prohibition elsewhere as
conditioned on it being "apparent" that the sending lawyer attempted to scrub the metadata; "Searching
for metadata using special software when it is apparent that the sender has made reasonable efforts to
remove the metadata may be analogous to surreptitiously entering the other lawyer's office to obtain
client information and may constitute 'conduct involving dishonesty, fraud, deceit or misrepresentation' in
violation of Oregon RPC 8.4(a)(3).").
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The next scenario started with the same facts, but then added a twist. In that
scenario, "shortly after opening the document and displaying the changes" the receiving
lawyer received an "urgent request" from the sending lawyer asking the receiving lawyer
to delete the document because the sending lawyer had "mistakenly not removed the
metadata."
In the third scenario, the receiving lawyer wanted to search for metadata using
"software designed to thwart the metadata removal tools of common word processing
software."
In sum, the Oregon Bar concluded that the receiving lawyer (1) could use "a
standard word processing feature" to search for metadata, and at most must notify the
sending lawyer of the metadata's existence; (2) could ignore the sending lawyer's
request to delete the document; and (3) could not use "special software" to find the
metadata that the sending lawyer intended to remove before sending the document.
The Oregon Bar started its analysis by emphasizing the sending lawyer's duty to
take "reasonable care" to avoid inadvertently including metadata in an electronic
document. The Oregon Bar relied on both competence and confidentiality duties.
The Oregon Bar next pointed to its version of Rule 4.4(b), which matches the
ABA's Model Rule 4.4(b).
In turning to the receiving lawyer's duties, the Oregon Bar presented another
scenario -- involving a sending lawyer's inadvertent inclusion of notes on yellow paper
with a hardcopy of a document sent to an adversary. The Oregon Bar explained that
the receiving lawyer in that scenario "may reasonably conclude" that the sending lawyer
inadvertently included the yellow note pages, and therefore would have a duty to notify
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the sending lawyer. The same would not be true of a "redline" draft transmitted by the
sending lawyer, given the fact that "it is not uncommon for lawyers to share marked-up
drafts."
If the receiving lawyer "knows or reasonably should know" that a document
contains inadvertently transmitted metadata, the receiving lawyer at most has a duty to
notify the sending lawyer. The Oregon Bar bluntly explained that Rule 4.4(b)
does not require the receiving lawyer to return the document
unread or to comply with the request by the sender to return
the document.
Id. (emphasis added). In fact, the receiving lawyer's duty to consult with the client
means that the receiving lawyer
should consult with the client about the risks of returning the
document versus the risks of retaining and reading the
document and its metadata.
Id. Other bars have also emphasized the client's right to participate in the
decision-making of how to treat an inadvertently transmitted document. The Oregon
Bar acknowledged the language in Comment [3] to ABA Model Rule 4.4(b) that such a
decision is "a matter of professional judgment reserved to the lawyer," 13 but also
pointed to other ethics rules requiring lawyers to consult with their clients.
The Oregon Bar then turned to a situation in which the sending lawyer has taken
"reasonable efforts" to "remove or screen metadata from the receiving lawyer." The
Oregon Bar explained that the receiving lawyer might be able to "thwart the sender's
efforts through software designed for that purpose." The Oregon Bar conceded that it is
13

Interestingly, the Oregon Bar did not fully quote ABA Model Rule 4.4(b), cmt. [3], which indicates
that the decision is "a matter of professional judgment ordinarily reserved to the lawyer" (emphasis
added).
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"not clear" whether the receiving lawyer learning of the metadata's existence has a duty
to notify the sending lawyer in that circumstance. However, the Oregon Bar concluded
with a warning about the use of such "special software."
Searching for metadata using special software when it is
apparent that the sender has made reasonable efforts to
remove the metadata may be analogous to surreptitiously
entering the other lawyer's office to obtain client information
and may constitute "conduct involving dishonesty, fraud,
deceit or misrepresentation" in violation in Oregon RPC
8.4(a)(3).
Id.
Although this conclusion indicated that such conduct "may be" analogous to
improper conduct, the Oregon Bar offered a blunt "No" to the question: "May Lawyer B
use special software to reveal the metadata in the document?" The short answer to that
question did not include the premise that it be "apparent" that the sending lawyer tried to
scrub the metadata. Thus, the simple "No" answer seemed to indicate that in that
circumstance it would clearly be improper (rather than "may be" improper) for a
receiving lawyer to use the "special software."
The Oregon Bar's analysis seems sensible in some ways, but nearly impossible
to apply. First, it assumes that any metadata might have been "inadvertently"
transmitted, and thus trigger a Rule 4.4(b) analysis. It is equally plausible to consider
the metadata as having been intentionally sent. Perhaps the sending lawyer did not
intend that the receiving lawyer read the metadata, but the sending lawyer surely
directed the document to the receiving lawyer, unlike an errant fax or even the notes on
yellow paper that the sending lawyer did not mean to include. The metadata is part of
the document that was intentionally sent -- it is just that the sending lawyer might not
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know it is there. Considering that to be an "inadvertent" transmission might let someone
argue that a sending lawyer "inadvertently" made some admission in a letter, or
"inadvertently" relied on a case that actually helps the adversary, etc.
Second, if someone could use "special software" to discover metadata, it would
be easy to think that the sending lawyer has almost by definition not taken "reasonable
effort" to avoid disclosure of the metadata. The sending lawyer could just send a
scanned PDF of the document, a fax, a hard copy, etc.
Third, the Oregon Bar makes quite an assumption in its conclusion about the
receiving lawyer's use of "special software" that not only finds the metadata, but also
renders it "apparent that the sender has made reasonable efforts to remove the
metadata." The Oregon Bar did not describe any such "special software," so it is
unclear whether it even exists. However, the Oregon Bar's conclusion rested (at least in
part of the opinion) on the receiving lawyer discovering that the sending lawyer has
attempted to remove the metadata. As explained above, however, the short question
and answer at the beginning of the legal ethics opinion seems to prohibit the use of
such "special software" regardless of the receiving lawyer's awareness that the sending
lawyer had attempted to scrub the software.
Fourth, it is frightening to think that some lawyer using "a standard word
processing feature" to search for metadata is acting ethically, but a lawyer using
"special software designed to thwart the metadata removal tools of common word
processing software" might lose his or her license. It is difficult to imagine that the line
between ethical and unethical conduct is currently defined by whether a word
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processing feature is "standard" or "special." And of course that type of technological
characterization changes every day.
Washington. The Washington State Bar Association dealt with metadata in a
2012 opinion. Washington LEO 2216 (2012).14 In essence, Washington followed
Oregon's lead in distinguishing between a receiving lawyer's permissible use of
"standard" software to search for metadata and the unethical use of "special forensic
software" designed to thwart the sending lawyer's scrubbing efforts.
The Washington LEO opinion posed three scenarios. In the first, a sending
lawyer did not scrub metadata, so the receiving lawyer was able to use "standard word
processing features" to find metadata in a proposed settlement document. Id.
Washington state began its analysis of this scenario by noting that the sending lawyer
has an ethical duty to "act competently" to protect from
disclosure the confidential information that may be reflected
14

Washington LEO 2216 (2012) (analyzing both the sending and the receiving lawyers'
responsibilities in connection with metadata; analyzing three hypotheticals: (1) a receiving lawyer uses
"standard word processing features" to view metadata; concluding that the receiving lawyer's sole duty is
to notify the sending lawyer of the metadata's presence; (2) "shortly after opening the document and
discovering the readily accessible metadata, [receiving lawyer] receives an urgent email from [sending
lawyer] stating that the metadata had been inadvertently disclosed and asking [receiving lawyer] to
immediately delete the document without reading it"; concluding that the receiving lawyer "is not required
to refrain from reading the document, nor is [receiving lawyer] required to return the document to [sending
lawyer]. . . . [Receiving lawyer] may, however, be under a legal duty separate and apart from the ethical
rules to take additional steps with respect to the document."; explaining that absent a legal duty governing
the situation, the receiving lawyer must consult with the client about what steps to take; (3) a sending
lawyer makes "reasonable efforts to 'scrub' the document" of metadata, and believes that he has
successfully scrubbed the metadata; concluding that the receiving lawyer's use of "special forensic
software designed to circumvent metadata removal tools" would be improper; "The ethical rules do not
expressly prohibit [receiving lawyer] from utilizing special forensic software to recover metadata that is not
readily accessible or has otherwise been 'scrubbed' from the document. Such efforts would, however, in
the opinion of this committee, contravene the prohibition in RPC 4.4(a) against 'us[ing] methods of
obtaining evidence that violate the legal rights of [third persons]' and would constitute 'conduct that is
prejudicial to the administration of justice' in contravention of RPC 8.4(d). To the extent that efforts to
mine metadata yield information that intrudes on the attorney-client relationship, such efforts would also
violate the public policy of preserving confidentiality as the foundation of the attorney-client
relationship. . . . As such, it is the opinion of this committee that the use of special software to recover,
from electronic documents, metadata that is not readily accessible does violate the ethical rules.").
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in a document's metadata, including making reasonable
efforts to "scrub" metadata reflecting any protected
information from the document before sending it
electronically . . . .
Id. The Bar pointed to the Washington version of Rule 4.4(b) in explaining that the
receiving lawyer could read the metadata. The Bar indicated that the receiving lawyer
in that scenario simply had a duty to notify the sending lawyer "that the disclosed
document contains readily accessible metadata." Id.
In the second scenario,
shortly after opening the document and discovering the
readily accessible metadata, [the receiving lawyer] receives
an urgent e-mail from [the sending lawyer] stating that the
metadata had been inadvertently disclosed and asking [the
receiving lawyer] to immediately delete the document without
reading it.
Id. Somewhat surprisingly, the Washington Bar indicated that in that scenario the
receiving lawyer
is not required to refrain from reading the document, nor is
[the receiving lawyer] required to return the document to [the
sending lawyer]. . . . [The receiving lawyer] may, however,
be under a legal duty separate and apart from the ethical
rules to take additional steps with respect the document.
Id. The Bar explained that if there were no such separate legal duty applicable, the
receiving lawyer would have to decide what steps to take in a consultation with the
client.
In the third scenario, the sending lawyer had taken "reasonable efforts to 'scrub'
the document" of metadata and believed that he had done so. Id. However, the
receiving lawyer "possesses special forensic software designed to circumvent metadata
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removal tools." Id. The Washington Bar found that a receiving lawyer's use of such
"special forensic software" violated Rule 8.4.
The ethical rules do not expressly prohibit [the receiving
lawyer] from utilizing special forensic software to recover
metadata that is not readily accessible or has otherwise
been 'scrubbed' from the document. Such efforts would,
however, in the opinion of this committee, contravene the
prohibition in RPC 4.4(a) against 'us[ing] methods of
obtaining evidence that violate the legal rights of [third
persons]' and would constitute 'conduct that is prejudicial to
the administration of justice' in contravention of RPC 8.4(d).
To the extent that efforts to mine metadata yield information
that intrudes on the attorney-client relationship, such efforts
would also violate the public policy of preserving
confidentiality as the foundation of the attorney-client
relationship. . . . As such, it is the opinion of this committee
that the use of special software to recover, from electronic
documents, metadata that is not readily accessible does
violate the ethical rules.
Id.
Current "Scorecard"
A chronological list of state ethics opinions dealing with metadata highlights the
states' widely varying approaches.
The following is a chronological list of state ethics opinions, and indication of
whether receiving lawyers can examine an adversary's electronic document for
metadata.
2001
New York LEO 749 (12/14/01) -- NO
2004
New York LEO 782 (12/18/04) -- NO
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2006
Florida LEO 06-2 (9/5/06) -- NO
ABA LEO 442 (8/5/06) -- YES
2007
Maryland LEO 2007-9 (2007) -- YES
Alabama LEO 2007-02 (3/14/07) -- NO
District of Columbia LEO 341 (9/2007) -- NO
Arizona LEO 07-3 (11/2007) -- NO
Pennsylvania LEO 2007-500 (2007) -- YES
2008
N.Y. County Law. Ass'n LEO 738 (3/24/08 )-- NO
Colorado LEO 119 (5/17/08) -- YES
Maine LEO 196 (10/21/08) -- NO
2009
Pennsylvania LEO 2009-100 (2009) -- YES
New Hampshire LEO 2008-2009/4 (4/16/09) -- NO
West Virginia LEO 2009-01 (6/10/09) -- NO
Vermont LEO 2009-1 (10/2009) -- YES
2010
North Carolina LEO 2009-1 (1/15/10) -- NO
Minnesota LEO 22 (3/26/10) -- MAYBE
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2011
Oregon LEO 2011-187 (11/2011) -- YES (using "standard word processing
features") and NO (using "special software" designed to thwart metadata
scrubbing).
2012
Washington LEO 2216 (2012) -- YES (using "standard word processing
features") and NO (using "special forensic software" designed to thwart metadata
scrubbing).
Thus, states take widely varying approaches to the ethical propriety of mining an
adversary's electronic documents for metadata.
Interestingly, neighboring states have taken totally different positions. For
instance, in late 2008, the Maine Bar prohibited such mining -- finding it "dishonest" and
prejudicial to the administration of justice -- because it "strikes at the foundational
principles that protect attorney-client confidences." Maine LEO 196 (10/21/08).
About six months later, New Hampshire took the same basic approach (relying
on its version of Rule 4.4(b)), and even went further than Maine in condemning a
receiving lawyer's mining of metadata -- analogizing it to a lawyer "peeking at opposing
counsel's notes during a deposition or purposely eavesdropping on a conversation
between counsel and client." New Hampshire LEO 2008-2009/4 (4/16/09).
However, another New England state (Vermont) reached exactly the opposite
conclusion in 2009. Pointing to its version of Rule 4.4(b), Vermont even declined to use
the term "mine" in determining the search, because of its "pejorative characterization."
Vermont LEO 2009-1 (9/2009).
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Basis for States' Differing Positions
In some situations, the bars' rulings obviously rest on the jurisdiction's ethics
rules. For instance, the District of Columbia Bar pointed to its version of Rule 4.4(b),
which the bar explained is "more expansive than the ABA version," because it prohibits
the lawyer from examining an inadvertently transmitted writing if the lawyer "knows,
before examining the writing, that it has been inadvertently sent." District of Columbia
LEO 341 (9/2007).
On the other hand, some of these bars' rulings seem to contradict their own
ethics rules. For instance, Florida has adopted ABA Model Rule 4.4(b)'s approach to
inadvertent transmissions (requiring only notice to the sending lawyer), but the Florida
Bar nevertheless found unethical the receiving lawyer's "mining" of metadata. 15
Other jurisdictions have not adopted any version of Rule 4.4(b), and therefore
were free to judge the metadata issue without reference to a specific rule. See, e.g.,
Alabama LEO 2007-02 (3/14/07).
On the other hand, some states examining the issue of metadata focus on the
basic nature of the receiving lawyer's conduct in attempting to "mine" metadata. Such
conclusions obviously do not rest on a particular state's ethics rules. Instead, the
different bars' characterization of the "mining" reflects a fascinating dichotomy resting on
each state's view of the conduct.


15

On March 24, 2008, the New York County Bar explained that mining an
adversary's electronic documents for metadata amounted to unethical
conduct that "is deceitful and prejudicial to the administration of justice." N.Y.
County Law. Ass'n LEO 738 (3/24/08).

Florida LEO 06-2 (9/16/06).
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Less than two months later, the Colorado Bar explained that "there is nothing
inherently deceitful or surreptitious about searching for metadata." Colorado
LEO 119 (5/17/08).



A little over five months after that, the Maine Bar explained that "[n]ot only is
the attorney's conduct dishonest in purposefully seeking by this method to
uncover confidential information of another party, that conduct strikes at the
foundational principles that protect attorney-client confidences, and in doing
so it clearly prejudices the administration of justice." Maine LEO 196
(10/21/08).

Thus, in less than seven months, two states held that mining an adversary's
electronic document for metadata was deceitful, and one state held that it was not.

Best Answer
The best answer to this hypothetical is MAYBE.
N 8/12
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Discovery of Wrongdoing by an Organization's Constituent
Hypothetical 13
You work in the law department of a large oil company. You deal mostly with
one of the vice presidents in charge of Latin American operations, although you have a
good working relationship with other company officials. You have always explained to
your contacts that you owe duties of loyalty and confidentiality to the corporation and
not to them personally. Yesterday your main contact asked you to meet him for lunch to
talk about what he said was a "personal matter." You knew that his marriage was on
shaky ground, so you assumed that it was about a possible divorce. The vice president
takes you aback by telling you over lunch that he has been fixing prices with other oil
companies active in the Latin American market.
What may you do with the information -(a)

Advise the vice president's superior?
YES

(b)

Advise the Board of Directors?
YES

(c)

Advise the shareholders?
NO (PROBABLY)
Analysis
(a)-(c) Because an entity's lawyer owes duties to the entity as a client, a lawyer

deciding how to handle material confidential information about the client or situations
involving the client must be guided by the general rules governing all lawyers'
relationships with their clients. In the case of entities, it is not always clear how these
general rules apply.
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The ABA Model Rules continue the general principle that "[a] lawyer employed or
retained by an organization represents the organization acting through its duly
authorized constituents." ABA Model Rule 1.13(a).
The ABA Model Rules also contain elaborate provisions governing lawyers who
learn that a constituent is "engaged in action, intends to act or refuses to act" in a matter
"related to the representation" that is either a "violation of a legal obligation to the
organization" or "a violation of law which reasonably might be imputed to the
organization" and "is likely to result in substantial injury to the organization." ABA Model
Rule 1.13(b).
Under the new version of the ABA Model Rules, "[u]nless the lawyer reasonably
believes that it is not necessary in the best interest of the organization to do so, the
lawyer shall refer the matter to higher authority in the organization, including, if
warranted by the circumstances[,] to the highest authority that could act on behalf of the
organization as determined by applicable law." ABA Model Rule 1.13(b).
Sarbanes-Oxley regulations parallel these requirements.

Best Answer
(a)-(b) Depending on the circumstances, an organization's lawyer may advise
either a constituent's superior or the organization's "highest authority." The best answer
to (a) is YES; the best answer to (b) is YES.
(c)

ABA Model Rule 1.13 does not envision disclosing information to an

organization's shareholders. The best answer to (c) is PROBABLY NO.
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Limiting Liability
Hypothetical 14
You joined your client's law department about six weeks ago. At one recent
conference of all corporate officers, it dawned on you for the first time that you are not
covered by your client-employer's standard indemnification provision that covers all
other officers.
May you arrange for an indemnification provision in your client-employer's bylaws that
covers all in-house lawyers?
MAYBE
Analysis
Indemnification provisions represent a limitation on liability, and therefore must
comply with the applicable jurisdiction's particular approach.
The ABA Model Rules and most state ethics rules allow all lawyers to limit their
liability in advance, as long as the client is separately represented. ABA Model Rule
1.8(h)(1).
Under the ABA Model Rules,
A lawyer shall not . . . make an agreement prospectively
limiting the lawyer's liability to a client for malpractice unless
the client is independently represented in making the
agreement.
ABA Model Rule 1.8(h)(1) (emphasis added).
Interestingly, the Restatement still takes a very strict approach prohibiting such
prospective limitations of liability.
An agreement prospectively limiting a lawyer's liability to a
client for malpractice is unenforceable.
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Restatement (Third) of Law Governing Lawyers § 54(2) (2000). To emphasize the
point, the Restatement also explains that
[f]or purposes of professional discipline, a lawyer may not:
(a) make an agreement prospectively limiting the lawyer's
liability to a client for malpractice.
Id. § 54(4). Comment b explains the Restatement's approach.
An agreement prospectively limiting a lawyer's liability to a
client . . . is unenforceable and renders the lawyer subject to
professional discipline. The rule derives from the lawyer
codes, but has broader application. Such an agreement is
against public policy because it tends to undermine
competent and diligent legal representation. Also, many
clients are unable to evaluate the desirability of such an
agreement before a dispute has arisen or while they are
represented by the lawyer seeking the agreement.
Id. § 54 cmt. b.
Given this stark contrast between the ABA Model Rules and the Restatement, it
should come as no surprise that not every state follows the liberal ABA Model Rule
approach.
For instance, the Virginia Bar has repeatedly indicated that in-house lawyers may
not ask for or accept an indemnity commitment from their client-employers. Virginia
LEO 1364 (6/28/90) (corporate counsel may not accept an indemnity commitment from
their employer); Virginia LEO 1211 (4/19/89) (in-house lawyers do have attorney-client
relationships with employers, and therefore may not ask for an indemnity agreement);
Virginia LEO 877 (4/1/87) (an in-house lawyer may not obtain an indemnification
agreement).
When Virginia revised its ethics rules as of January 1, 2000, in-house lawyers
were singled out for special favorable treatment. Under Virginia Rule 1.8(h), only
47245260-1
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in-house lawyers are permitted to limit their liability to their clients in advance -- if the
clients are separately represented.

Best Answer
The best answer to this hypothetical is MAYBE.
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Noncompetition Clauses
Hypothetical 15
You have been very successful in your tenure at a high-tech company's in-house
law department. You recently received an offer from another company to join its law
department, at a substantial pay increase. That company sends you a proposed
employment agreement that would: (1) prevent you from serving in the in-house law
department of any of the company's competition for a period of one year after you leave
the company; and (2) preclude your representation of any clients adverse to the
company for a period of five years after you leave the company.
(a)

May you sign an employment agreement under which you agree not to serve in a
competitor's in-house law department for one year after you leave the company?
NO

(b)

May you sign an employment agreement under which you agree not to take any
representations adverse to the company for a period of five years after you leave
the company?
NO
Analysis
Not surprisingly, in-house lawyers must sometimes deal with their employer's

requests that they sign noncompetition clauses, or agree contractually to more
restrictions than required in the ethics rules.
(a)

The ethics rules flatly prohibit stark noncompetition clauses.

Under ABA Model Rule 5.6(a),
[a] lawyer shall not participate in offering or making:
(a) a partnership, shareholders, operating,
employment, or other similar type of agreement that restricts
the right of a lawyer to practice after termination of the
relationship, except an agreement concerning benefits upon
retirement.
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Not surprisingly, most court and bar analyses of this provision deal with law firms'
partnership and employment agreements. However, the ethics rule on its face covers
in-house lawyers -- and some bars have also applied the provision to corporate law
departments.
The New Jersey Supreme Court condemned a noncompete agreement that
BASF's general counsel reportedly required all of that chemical company's in-house
lawyers to sign.


New Jersey LEO 708 (7/3/06) (analyzing and ultimately finding unethical an
employment agreement required by a company [identified in the press as
BASF] of all of its in-house lawyers, under which the lawyers agreed that for a
period of one year after the in-house lawyer left the company "'I will not
become employed by, provide services to or assist, whether as a consultant,
employee, officer, director, proprietor, partner or other capacity, any person,
firm business or corporation which (i) is a Competitor of [Employer] (as
defined in paragraph 9 below) or (ii) is seeking to become a Competitor of
[Employer]; provided however, that the provisions of this subparagraph (a)
shall not apply if my employment is terminated by [Employer] without cause'";
noting that the ABA and several other states have found that the ethics rules
generally prohibiting non-competes apply with equal force to in-house
lawyers; holding that the "fact that the restrictive covenant agreement in
question arises in the corporate context, rather than within a law firm, is of no
moment"; also explaining that "[n]ot all duties of an in-house lawyer may
involve the practice of law. It is conceivable that an in-house lawyer could
obtain confidential information and/or trade secrets which would not be
protected by RPC 1.6 or the attorney-client privilege. Therefore, it may be
reasonable for a corporation to request its lawyers to sign a non-disclosure or
confidentiality agreement, provided that it does not restrict in any way the
lawyer's ability to practice law or seek to expand the confidential nature of
information obtained by the in-house lawyer in the course of performing legal
functions beyond the scope of the RPCs. Because the terms of the
agreement presented by the inquirer make no reference either to the latter's
functions and duties as a lawyer or to the RPCs, the requirements of Section
3 of the agreement in question are impermissible."; also finding that the ethics
rules prohibited a "anti-raiding provision" in the retainer agreement required of
the company's in-house lawyers).

Other states have also taken this approach.
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See, e.g., Virginia LEO 1615 (2/7/95) (a lawyer hired as a company's inside
general counsel may not enter into a noncompetition agreement with the
company (under which the lawyer could not serve as any competitor's inhouse counsel for a period of one year); noting that the lawyer must protect
the former client's confidences and secrets if the lawyer begins to represent a
competitor).

Some companies ask their in-house lawyers to sign agreements pledging to
retain the confidentiality of information that the in-house lawyers have learned. Such
restrictions probably pass muster. An old ABA LEO did not condemn such a provision.
ABA Informal Op. 1301 (3/25/75) (a company's employment agreement provision
restricting in-house lawyers from representing a competitor for two years in connection
with any products about which the in-house lawyer acquired confidential information did
not violate the ethics rules, but amounted to "undesirable surplusage"). A more recent
opinion specifically approved such a restriction. Arizona LEO 95-04 (4/18/95)
(upholding a termination agreement between a corporation and an in-house lawyer
which had strict confidentiality agreements; explaining that the provision essentially
matched the lawyer's preexisting ethics duty of confidentiality, and was designed to give
the corporation contractual remedies for the in-house lawyer's ethics breach).
However, as explained above, the New Jersey Supreme Court recently
condemned a confidentiality provision in a noncompete -- because it did not refer to the
ethics rules.
The analysis becomes more difficult if the noncompete purports to restrict only
the in-house lawyers' nonlegal responsibilities. As long as the noncompete explicitly or
implicitly excludes from its reach activities that are the practice of law, it probably would
pass muster.
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Given the bars' condemnation of in-house lawyers' noncompetes

generally, it would be safe to assume that bars would also condemn any restrictions that
extend beyond the ethics rules.
In ABA LEO 381 (5/9/94), the ABA indicated that a corporation may not demand
that an outside lawyer accept a retainer agreement in which the outside lawyer pledged
never to represent anyone against the corporation in the future. Presumably, bars
would have the same trouble with a provision covering in-house lawyers.

Best Answer
The best answer to (a) is NO; the best answer to (b) is NO.
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Lawyers Serving on Client Boards of Directors
Hypothetical 16
As your client's Associate General Counsel, you are honored by the client's
recent request that you serve on its board of directors. However, now you are
wondering whether you can or should accept the offer.
(a)

May you serve on a client's board of directors?
YES

(b)

If so, what special considerations should you keep in mind?

CONSIDER THE AVAILABILITY OF THE ATTORNEY-CLIENT PRIVILEGE, AND
ADVISE DIRECTORS ABOUT ITS AVAILABILITY
Analysis
(a)

Although the frequency of lawyers serving on client boards of directors

seems to be declining, lawyers continue to serve on their clients' boards of directors.
A comment to ABA Model Rule 1.7 provides guidance on this issue.
A lawyer for a corporation or other organization who is
also a member of its board of directors should determine
whether the responsibilities of the two roles may conflict.
The lawyer may be called on to advise the corporation in
matters involving actions of the directors. Consideration
should be given to the frequency with which such situations
may arise, the potential intensity of the conflict, the effect of
the lawyer's resignation from the board and the possibility of
the corporation's obtaining legal advice from another lawyer
in such situations. If there is material risk that the dual role
will compromise the lawyer's independence of professional
judgment, the lawyer should not serve as a director or
should cease to act as the corporation's lawyer when
conflicts of interest arise. The lawyer should advise the
other members of the board that in some circumstances
matters discussed at board meetings while the lawyer is
present in the capacity of director might not be protected by
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the attorney-client privilege and that conflict of interest
considerations might require the lawyer's recusal as a
director or might require the lawyer and the lawyer's firm to
decline representation of the corporation in a matter.
ABA Model Rule 1.7 cmt. [35].
In 1998, the ABA issued a legal ethics opinion providing more detail. In ABA
LEO 410 (2/27/98), the ABA indicated that lawyers serving on a corporation's board of
directors should warn the corporation that their discussions with the board might not be
protected by the attorney-client privilege (because they involve business advice rather
than legal advice). The lawyer should also warn the other directors about the dangers
of waiving the attorney-client privilege. The ABA also indicated that lawyers serving on
their client's boards should consider declining to represent the clients in lawsuits
involving actions that they opposed as directors. If the board might require an "advice
of counsel" defense, the lawyer-director might suggest that the company should hire
another lawyer to give that advice.
Although the ABA did not completely prohibit outside lawyer-directors from voting
on any actions involving retaining, paying or discharging the lawyer-director's law firm,1
the ABA suggested that outside lawyer-directors consider abstaining from such
decisions.
The Restatement takes the same basic approach.
A lawyer's duties as counsel can conflict with the lawyer's
duties arising from the lawyer's service as a director or
officer of a corporate client. Simultaneous service as
corporate lawyer and corporate director or officer is not
forbidden by this Section. The requirement that a lawyer for
1

New York LEO 589 (3/18/88) (imposing a flat prohibition on such activity).
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an organization serve the interests of the entity . . . is
generally consistent with the duties of a director or officer.
However, when the obligations or personal interests as
director are materially adverse to those of the lawyer as
corporate counsel, the lawyer may not continue to serve as
corporate counsel without the informed consent of the
corporate client. The lawyer may not participate as director
or officer in the decision to grant consent.
Restatement (Third) of Law Governing Lawyers § 135 cmt. d (2000).
In discussing the unique tension facing an in-house lawyer who serves on the
client's board of directors, the Restatement explains that such a lawyer cannot provide
an opinion to the corporation about the legality of bonus payments for which the lawyer
would also be entitled. The disqualification is to the lawyer's partners as well, but
corporations can consent through another agent. Restatement (Third) of Law
Governing Lawyers § 135 cmt. d, illus. 3 (2000).
The Restatement also makes the obvious point that a lawyer may not represent a
client adverse to an organization on whose board the lawyer sits, unless the lawyer
obtains consent after full disclosure. Restatement (Third) of Law Governing Lawyers
§ 135 cmt. d, illus. 4 (2000).
(b)

Lawyers serving on a client's board of directors should keep a number of

special considerations in mind.
First, they must determine whether they are acting in a director's or a lawyer's
role each time they act -- which will frequently govern the availability of the attorneyclient privilege. Perhaps more importantly, the lawyer must advise fellow board
members that conversations with the lawyer's director might not be privileged (lay
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directors naturally would assume that any conversations with a lawyer-director would
deserve privilege protection).
Second, lawyers serving as directors must remember that they are not acting as
advocates for management, but rather as fiduciaries for all of the shareholders.
Third, directors who are lawyers at outside law firms which represent the
company must avoid favoring the law firm at the expense of the company or its
shareholders. The ABA has explained that these lawyers should not participate in the
board's deliberations about hiring, paying or firing the company's law firms, and a New
York City LEO completely prohibits such participation (explained above). To be even
more careful, the lawyer should not serve as the law firm's main liaison with the client.
Fourth, lawyers should not assume that all possible conflicts problems can be
cured by the lawyers recusing themselves in voting as directors on matters involving the
lawyer or the lawyer's firm. This is because directors have a fiduciary duty to their
shareholders, and at some point violate that fiduciary duty if they must avoid
participating in important corporate decisions.

Best Answer
The best answer to (a) is YES; the best answer to (b) is CONSIDER THE
AVAILABILITY OF THE ATTORNEY-CLIENT PRIVILEGE, AND ADVISE
DIRECTORS ABOUT ITS AVAILABILITY.
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Adversity to Former Clients
Hypothetical 17
An in-house lawyer recently left her company and joined your firm. She just
called to ask you whether the same standard governing adversity to former clients
applies to in-house lawyers and outside lawyers.
Does the same standard apply to in-house lawyers' and outside lawyers' adversity to
former clients?
NO (PROBABLY)
Analysis
As with all other ethical principles, in-house lawyers are bound by the same basic
conflicts principles.
However, the ABA has analyzed some subtle distinctions based on the inherently
different role of in-house lawyers. In ABA LEO 415 (9/8/99), the ABA explained that
former in-house lawyers may not take representations materially and directly adverse to
their former employers (absent consent): (1) if they "personally represented" their
former employer in the same or substantially related matter (some courts indicate that
the matter must be "identical" or "essentially the same" as the previous matter); or (2) if
the in-house lawyers acquired material confidential information about their former
employer. The ABA explained that "general knowledge of the strategies, policies, or
personnel of the former employer is not sufficient by itself" to disqualify the lawyer. Id.
In a departure from the general rule governing outside lawyers, the ABA
explained that a de minimus standard might apply if the in-house lawyer only addressed
legal questions on the periphery of a matter. As the ABA put it, "general supervisory
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responsibility such as that exercised by the head of a legal department" ordinarily does
not disqualify an in-house lawyer. Id. This seems to be a more forgiving standard than
would apply to an outside lawyer.
The ABA also noted that sophisticated companies may grant prospective
consents in these circumstances.

Best Answer
The best answer to this hypothetical is PROBABLY NO.
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Availability of Privilege for Intracorporate Communications
Hypothetical 18
A senior vice president just asked you to investigate a fight that occurred that
morning in the company cafeteria. One employee was seriously hurt in the fight, and
the vice president worries that he might sue the company. You tell the vice president
that you will immediately start interviewing some of the witnesses, but he worries
whether the attorney-client privilege will protect your communications with the level of
employee who was present during the fight.
Will the attorney-client privilege protect your communications with lower-level company
employees?
YES
Analysis
Introduction
Although a corporation may be a client, a corporate entity can only act through
individuals.1 An obvious question presents itself: which individuals can speak for the
corporate client for purposes of the attorney-client privilege? The answer is critical to
maintaining this protection.
"Control Group" Standard
In the past, most courts applied a test focusing on the corporate employee's
place in the corporate hierarchy to determine whether that employee could enjoy
privileged communications with the corporation's lawyer. Only those employees high in
the hierarchy who were directly responsible for corporate decision-making enjoyed the
privilege's protection. This was known as the "control group" standard.2
1

Commodity Futures Trading Comm'n v. Weintraub, 471 U.S. 343, 348, 358 (1985).

2

Va. Elec. & Power Co. v. Sun Shipbuilding & Dry Dock Co., 68 F.R.D. 397, 400 (E.D. Va. 1975).
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The "control group" standard essentially considers lower level corporate
employees as outside the intimate attorney-client relationship. This means that the
privilege does not protect communications with those employees, or in their presence,
and that sharing privileged communications with those employees waives the
corporation's privilege.
Although the "control group" approach has received considerable criticism, some
states still follow it.3 Illinois is perhaps the most important state still following this
analysis.4
Surprisingly, some states are not even certain whether their laws follow the
"control group" standard. For instance, in 2010, the Northern District of Oklahoma ruled
that Oklahoma "appears" to still follow the control group standard.5 In 2007, a North
Carolina appellate court conceded that "[t]he North Carolina appellate courts have not
yet decided what test should apply to the corporate attorney-client privilege."6 In 2006,
the federal court in Alaska explained that Alaska appeared to follow the control group
standard.7 Given the importance of this distinction in the corporate context, it is

3

Joan C. Rogers, Analysis & Perspective: Although Corporate Attorney-Client Privilege Is
Established, Challenges Persist, 16 Laws. Man. on Prof. Conduct (ABA/BNA) No. 12, at 335 (July 5,
2000).
4

Jentz v. ConAgra Foods, Inc., Case Nos. 10-cv-0474- & -0952-MJR-PMF, 2011 U.S. Dist. LEXIS
127546, at *7 (S.D. Ill. Nov. 3, 2011) ("Additionally, because ConAgra is a corporation, under Illinois law
the attorney-client privilege extends only to communications between counsel and the corporate 'control
group,' which consists of final decision makers and top advisers whose opinions form the basis for a final
decision."); Robenhorst v. Siemens Logistics & Assembly Sys., Inc., No. 05 C 3192, 2005 U.S. Dist.
LEXIS 18050, at *3 (N.D. Ill. Aug. 18, 2005) (citing Consolidation Coal Co. v. Bucyrus-Erie Co., 432
N.E.2d 250 (Ill. 1982), as "the definitive Illinois Supreme Court opinion").
5

Lindley v. Life Investors Ins. Co. of Am., 267 F.R.D. 382, 400 (N.D. Okla. 2010).

6

Brown v. Am. Partners Fed. Credit Union, 645 S.E. 2d 117, 123 (N.C. Ct. App. 2007).

7

Manumitted Cos. v. Tesoro Alaska Co., Case No. 3:05-cv-185 TMB, 2006 U.S. Dist. LEXIS
57658, at *7 (D. Alaska Aug. 16, 2006).
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remarkable that some states have not explicitly defined the reach of the attorney-client
privilege in a corporate setting.
Significantly, the "control group" standard is not quite as stark as its critics might
claim. The privilege covers communications both with upper management and with
anyone else in the corporation who participates in management decisions, advises
management, or even provides information to management other than in a mechanical
and ministerial fashion. In 2011, the Southern District of Illinois articulated this
standard.
Because ConAgra is a corporation, the Court must evaluate
the status of the communicating employee within the
corporate hierarchy. The privilege extends to a control
group made up of those who act as decision-makers and
those whose advisory role is such that a decision would not
normally be made without his or her input, and whose
opinion in fact forms the basis of any final decision by those
with authority.
Becker v. ConAgra Foods, Inc., Case No. 10-cv-952-MJR-PMF, 2011 U.S. Dist. LEXIS
101187, at *3 (S.D. Ill. Sept. 8, 2011). Thus, the "control group" standard applies
beyond the actual decision-makers at the top of corporate hierarchy. Not surprisingly,
analyzing an employee's proper characterization under the "control group" standard
often requires a fact-intensive analysis.8
Still, the "control group" standard clearly provides less protection to corporate
clients than the newer Upjohn approach (discussed later in this chapter). The "control

8

Rawat v. Navistar Int'l. Corp., Case No. 08 C 4305, 2010 U.S. Dist. LEXIS 34868 (N.D. Ill. Apr. 7,
2010); Resurrection Healthcare v. GE Health Care, No. 07 C 5980, 2009 U.S. Dist. LEXIS 20562, at *7
(N.D. Ill. Mar. 16, 2009).
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group" standard does not protect communications with those who merely provide facts
to the corporate decision-makers.9
The standard can be an important issue, in assessing (i) the original
communication, which provides privilege protection to a much smaller number of
corporate employees than under Upjohn; (ii) whether the presence of a lower level
employee aborts the privilege that would otherwise cover communications with an upper
level executive and the corporation's lawyer;10 and (iii) possible waiver of the privilege,
caused by disclosing existing privileged communications to someone outside the
intimate attorney-client relationship.
Even though only a small number of states continue to follow the "control group"
standard, all lawyers should still familiarize themselves with that standard. A "control
group" state applying its own privilege law to communications that occurred elsewhere
might well strip the privilege protection from communications that the participants
thought deserved privilege protection. This quirk in the "choice of law" rules might
deprive participants of privilege protection that undoubtedly covered their
communications when and where they were made.

9

Resurrection Healthcare v. GE Health Care, No. 07 C 5980, 2009 U.S. Dist. LEXIS 20562, at *9
(N.D. Ill. Mar. 16, 2009) ("In this case, GEHC has not established that French, Stegner, Christiansen, or
Moreland are members of the corporate control group. GEHC has not offered evidence that these
individuals are typically involved in decisionmaking at the highest levels. Furthermore, despite GEHC's
claim that these individuals 'served in an advisory role' by 'provid[ing] information and recommendations'
to counsel, (see GEHC Resp., Ex. A, P 2.F), the documents reveal that they provided only factual
information, not opinions or recommendations." (footnote omitted))
10

Id. at *9 n.4 ("[E]ven if Moreland were a member of the control group, Christensen's presence at
his interview would vitiate the privilege.").
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Upjohn Standard
In Upjohn Co. v. United States,11 the United States Supreme Court rejected the
"control group" test in certain aspects of federal law, and most states have followed suit.
In Upjohn, Upjohn's general counsel learned from independent auditors that one
of the company's subsidiaries might have made questionable payments overseas. He
began an internal investigation, asking a number of corporate employees what they
knew about possible illegal conduct. He told the questioned employees that the matter
was "highly confidential" and directed them not to discuss it with anyone. Upjohn
voluntarily disclosed the results of its investigation to the Securities and Exchange
Commission and the Internal Revenue Service (IRS). The IRS sought access to notes
and memoranda generated by the investigation, but Upjohn refused to provide them.
The Supreme Court began with a basic statement about the attorney-client
privilege's purpose:
The attorney-client privilege is the oldest of the privileges for
confidential communications known to the common law. 8J.
Wigmore, Evidence ' 2290 (McNaughton rev. 1961). Its
purpose is to encourage full and frank communication
between attorneys and their clients and thereby promote
broader public interests in the observance of law and
administration of justice. The privilege recognizes that
sound legal advice or advocacy serves public ends and that
such advice or advocacy depends upon the lawyer's being
fully informed by the client.
Upjohn Co. v. United States, 449 U.S. 383, 389 (1981).

11

449 U.S. 383 (1981).
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The Court criticized the Sixth Circuit's application of the "control group" test
because it focused on lawyer-to-client communications rather than client-to-lawyer
communications.12 The Court explained that the control group test
overlooks the fact that the privilege exists to protect not only
the giving of professional advice to those who can act on it
but also the giving of information to the lawyer to enable him
to give sound and informed advice.
Id. at 390.
While individual clients might both supply facts to the lawyer and receive the
lawyer's advice, there can be a mismatch in the corporate context, because those with
information, such as lower level employees, are not necessarily the same as the
corporate agents who receive and act on a lawyer's advice. As the Court explained:
The control group test adopted by the court below thus
frustrates the very purpose of the privilege by discouraging
the communication of relevant information by employees of
the client to attorneys seeking to render legal advice to the
client corporation.
Id. at 392.
The Supreme Court also criticized the "control group" test because it generates
uncertainty. The Court explained:
But if the purpose of the attorney-client privilege is to be
served, the attorney and client must be able to predict with
some degree of certainty whether particular discussions will
be protected. An uncertain privilege, or one which purports
to be certain but results in widely varying applications by the
courts, is little better than no privilege at all.
Id. at 393.

12

Id. at 390.
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The Supreme Court set out certain attributes of the communications between
Upjohn's lawyers and the company's employees. These various attributes have
become known as the Upjohn test.


"Information, not available from upper-echelon management, was needed to
supply a basis for legal advice concerning compliance with securities and tax
laws, foreign laws, currency regulations, duties to shareholders, and potential
litigation in each of these areas."13



"The communications concerned matters within the scope of the employees'
corporate duties, and the employees themselves were sufficiently aware that
they were being questioned in order that the corporation could obtain legal
advice."14



"The questionnaire identified Thomas as 'the company's General Counsel'
and referred in its opening sentence to the possible illegality of payments
such as the ones on which information was sought."15



"A statement of policy accompanying the questionnaire clearly indicated the
legal implications of the investigation."16



"Pursuant to explicit instructions from the Chairman of the Board, the
communications were considered 'highly confidential' when made . . . and
have been kept confidential by the company."17



Upjohn announced the investigation to all of its employees worldwide, "so that
even those interviewees not receiving a questionnaire were aware of the legal
implications of the interviews."18

The Supreme Court also explained that the IRS probe would not suffer if the
Court protected communications between Upjohn's lawyers and its employees
possessing facts that the lawyers needed. As the Court reiterated:
13

Id. at 394.

14

Id.

15

Id.

16

Id.

17

Id. at 395.

18

Id.
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The privilege only protects disclosure of communications; it
does not protect disclosure of the underlying facts by those
who communicated with the attorney.
Id. at 395.
The Court pointed out that:


The IRS "was free to question the employees who communicated with
[General Counsel] Thomas and outside counsel";19



Upjohn had given the IRS a list of the employees, and the IRS had "already
interviewed some 25 of them."20

The Supreme Court's decision in Upjohn dramatically changed the direction of
the attorney-client privilege law. Upjohn moved away from a "control group" or
hierarchical test, which focuses on an employee's place in the corporate bureaucracy,
and toward a "functionality" test, which focuses on the role played by the employee and
the facts the employee possessed.
In fact, the Upjohn case represented a return to the privilege's original purpose.
The privilege developed to protect clients' transmission of facts to their lawyers, not vice
versa. By focusing on the hierarchical standing of corporate employees, the "control
group" test emphasizes the employees' power to act on the lawyer's legal advice, which
erroneously emphasizes the lawyer's legal advice to the client, rather than the client's
factual statements to the lawyer. As the majority opinion explained, the "control group"
test "overlooks the fact that such privilege exists to protect not only the giving of

19

Id. at 396.

20

Id.
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professional advice to those who can act on it, but also the giving of information to the
lawyer to enable him to give sound and informed advice."21
The Upjohn case noted that anyone within the corporate hierarchy can have the
facts the lawyer needs to advise the corporate entity and, by protecting those factual
communications to the corporate lawyer, reestablished the emphasis on the factual
communications from client to lawyer. Under Upjohn, the attorney-client privilege can
cover communications to and from any corporate employee who meets the standards,
whether that individual is the president or a first-day entry-level employee.
All but a few states recognize the Upjohn standard, and articulate its reach in
essentially the same manner.22
Applying the Upjohn Standard
Although Upjohn dramatically changed attorney-client privilege law, the test is not
a self-executing standard that automatically protects the communications described by
the Supreme Court. Companies and their lawyers must earn the protection, and must

21

Id. at 390.

22

United States v. Ghavami, No. 10 Cr. 1217 (KMW) (JCF), 2012 U.S. Dist. LEXIS 80593, at *12-13
(S.D.N.Y. June 5, 2012) ("Within a corporation, then, the attorney-client privilege protects
communications by corporate employees to counsel for the corporation who is acting as a lawyer, as long
as the communications are made at the direction of corporate superiors in order to secure legal advice
and the employees are aware that they are being questioned in connection with the provision of such
advice."); Omni Health & Fitness Complex v. P/A-Acadia Pelham Manor, LLC, No. 24678/08, 2011 N.Y.
Misc. LEXIS 4916, at *9 (N.Y. Sup. Ct. Sept. 28, 2011) ("[T]he attorney-client privilege applies to
information gathered by corporate counsel from the corporation's employees as to matters within the
scope of counsel's legal duties where the employee is aware that the information is being gathered so the
corporation could obtain legal advice and were confidential."); Winans v. Starbucks Corp., No. 08 Civ.
3734 (LTS) (JCF), 2010 U.S. Dist. LEXIS 134136, at *6-7 (S.D.N.Y. Dec. 15, 2010) ("Within a corporation,
then, the attorney-client privilege protects communications by corporate employees to counsel for the
corporation who is acting as a lawyer when the communications are made at the direction of corporate
superiors in order to secure legal advice and the employees were aware that they were being questioned
in connection with the provision of such advice.").
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remember that under Upjohn the privilege does not arise unless the lawyer takes
specified steps.23
Many lawyers give the Upjohn warning to corporate employees before interviews.
Some lawyers even call those "corporate Miranda warnings." However, most lawyers'
attention focuses on the ethics ramifications of providing such warnings, which avoid
accidentally creating an attorney-client relationship between the company's lawyer and
a corporate employee.24 However, Upjohn warnings serve two purposes. The first
involves ethics. The second assures privilege protection by explaining the employee's
role in the corporation's privileged communications. This prong of the Upjohn warning
explains that the employee has background facts that the corporation's lawyer needs in
order to provide advice to the corporate client, and warns the employee not to disclose
his or her privileged communications with the corporation's lawyer beyond those within
the company who have a "need to know" or with anyone outside the corporation.
Several examples highlight the need for company lawyers to explicitly follow the
Upjohn standard if they want to assure their clients' protection.


In 2010, the Northern District of California held that communications relating
to a bank's job classification audit did not deserve attorney-client privilege
protection, because the corporation did not produce any evidence that the
interviewed employees understood "that the audit was being conducted on
behalf of counsel in order to obtain legal advice."25

23

Clarke v. J.P. Morgan Chase & Co., No. 08 Civ. 02400 (CM) (DF), 2009 U.S. Dist. LEXIS 30719,
at *6-7, *10, *12 (S.D.N.Y. Apr. 10, 2009).
24

For instance, ABA Model Rule 1.13(d) requires lawyers representing corporations to disclose
their client's identity if there is any chance of adversity developing between the corporate client and the
person with whom the lawyer is communicating.
25

Lewis v. Wells Fargo & Co., 266 F.R.D. 433, 445 (N.D. Cal. 2010).
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In 2010, the Western District of Louisiana refused to protect a lawyer's
communications with a witness to an industrial accident, which occurred the
day after the accident. The court noted that the company had not established
"that the employees were made aware they were being questioned so that the
corporation could obtain legal advice."26



In 2009, a Rhode Island court rejected the privilege's applicability to witness
statements taken in a post-accident investigation. The court noted that "there
is no evidence that any of them [witnesses] requested their statements be
kept confidential nor is there any evidence that either [lawyer] at any time
informed them that the discussions were intended to be confidential."27



In 2009, the Southern District of New York denied privilege protection for
documents that a bank's in-house lawyer helped draft, because "when
distributed to management employees, the e-mail in question did not state
that it was prepared by or was being sent from [the in-house lawyer]; rather,
the 'sender' of the e-mail was identified only as the GTI Management Team."
As the court explained it, "those who receive the communication must still
reasonably understand that they are receiving the advice of counsel."28



In 2005, the Western District of Virginia denied privilege protection for
communications involved in an internal corporate investigation by a bank,
finding that the corporation's "fatal flaw . . . was that it did not clarify to the
employees completing the questionnaire [sent to employees in an effort to
gather facts the lawyer needed] that it needed the information to obtain legal
advice."29

Thus, lawyers hoping to assure privilege protection under the Upjohn standard
must follow its fairly clear guidelines when communicating with corporate employees.
Another case shows the risk that lawyers themselves face if they do not follow
the Upjohn process. In United States v. Ruehle,30 the court found that a well-known

26

Hunkin v. Cooper/T. Smith Stevedoring Co., Inc., Civ. A. No. 08-456, 2010 U.S. Dist. LEXIS
3529, at *132 (W.D. La. Jan. 7, 2010) (emphasis omitted).
27

Langley v. Providence Coll., C.A. No. PC 2005-5702, 2009 R.I. Super. LEXIS 74, at *131-32 (R.I.
Super. Ct. July 1, 2009).
28

Clarke v. J.P. Morgan Chase & Co., No. 08 Civ. 02400 (CM) (DF), 2009 U.S. Dist. LEXIS 30719,
at *6 (S.D.N.Y. Apr. 10, 2009).
29

Deel v. Bank of Am., N.A., 227 F.R.D. 456, 461 (W.D. Va. 2005).

30

583 F.3d 600 (9th Cir. 2009).
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California law firm had represented both Broadcom and its former CFO Ruehle, who
had been criminally charged with options backdating misconduct. The court ultimately
found that the law firm had not acted improperly in disclosing to the government what it
learned from Ruehle in its role as corporate lawyers (although the firm represented
Ruehle individually in a related matter). In any event, the law firm argued that it had
provided the appropriate Upjohn warning to Ruehle, and therefore vitiated any claim he
had for privilege protection over their communications. The Ninth Circuit pointedly
disagreed, concluding that the law firm had not provided the proper Upjohn warnings
despite its claim to have done so. The Ninth Circuit explicitly noted that the firm's
lawyers "took no notes nor memorialized their conversation on this issue in writing."31
Although admittedly arising from an unusually significant and risk-laden context, the
Broadcom case highlights the wisdom of lawyer's memorializing their Upjohn warnings.
Even when lawyers properly follow the Upjohn process, they must also
remember that Upjohn might not protect all of their communications with corporate
employees.
For instance, one court held that the privilege protected a company lawyer's
communication with a company employee about another employee's age discrimination
case, but did not cover the employee's comments made during the same conversation
about the employee's own age discrimination allegations. The court held that those

31

Id. at 604 n.3.
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were not made "for the purpose of obtaining or providing legal advice to the
corporation."32
To be sure, some courts applying the Upjohn standard seem to go too far in
denying privilege protection. For instance, one court held that the attorney-client
privilege did not protect a lawyer's interview of employees focusing on "the actions of
others," because those employees' actions were not relevant.33 Surprisingly, other
courts sometimes take the same approach.34 The privilege should apply to such
communications if the lawyer sought these employees' recitations of historical facts in
order to provide legal advice to the corporation. In fact, this is precisely the context of
the Upjohn case (discussed above).

Best Answer
The best answer to this hypothetical is YES.
B 2/13

32

Sims v. Roux Labs., Inc., Civ. A. No. 06-10454, SECTION: 1/5, 2007 U.S. Dist. LEXIS 65331, at
*10 (E.D. La. Aug. 31, 2007) (emphasis omitted).
33

Keefe v. Bernard, 774 N.W.2d 663, 672 (Iowa 2009).

34

Cravalho v. Merced City Sch. Dist., No. 1:05cv0669 OWW DLB, 2006 U.S. Dist. LEXIS 47116, at
*6-7 (E.D. Cal. July 3, 2006) ("The recorded and transcribed statements of the District employees, insofar
as they relate to Plaintiff or her claims in this action, are relevant and therefore discoverable. The
documents are not protected by the attorney client privilege because the employees were not seeking
legal advice from the District's attorney. The attorney was merely performing a factual investigation on
behalf of the District. These items must therefore be produced. The attorneys' conclusions and notes,
however, are protected by the attorney work product doctrine and need not be produced by the District.").
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Pattern of Intracorporate Communications: Legal Versus
Business Advice
Hypothetical 19
You have served as your company's general counsel for several decades, and
have seen plenty of executives come and go. One recently-promoted vice president
has an annoying habit of copying numerous other employees on any emails he sends
you. You have occasionally asked why he does this, because you don't think that some
of the employees receiving copies need to know what you and the vice president are
communicating about. The vice president explains that he would rather err on the side
of giving a "heads up" to any of his colleagues who might be interested in your email
communications.
Does widespread disclosure of privileged communications within a company pose a risk
to the privilege protection?
YES
Analysis
This hypothetical focuses on the pattern of communications' distribution within a
corporation. Courts' analysis of that pattern can affect the courts' characterization of the
communications' content, and thus their privilege protection. The issue arose in part
because of the ease of transmission involving emails.
One court explained that the difficulty of determining whether an in-house lawyer
has acted in a primarily legal (rather than primarily business) role
has been exacerbated by the advent of e-mail that has made
it so convenient to copy legal counsel on every
communication that might be seen as having some legal
significance at some time, regardless of whether it is ripe for
legal analysis.
In re Vioxx Prods. Liability Litig., 501 F. Supp. 2d 789, 798 (E.D. La. 2007).
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The bottom line is that widespread intracorporate transmission of arguably
privileged communications can destroy the privilege. Some courts use a waiver
analysis in describing this effect. This hypothetical addresses the approach of other
courts -- which focuses on the availability of the privilege ab initio. These courts
conclude that a widespread transmission of an intracorporate communication
demonstrates that the communication was primarily business-related and not primarily
legal. This aborts the privilege, rather than waiving it -- but the effect has the same
disastrous impact.
In analyzing the scope of intracorporate transmission that can result in the
privilege's loss, courts examine who within the corporation has a "need to know" the
communication.
"Need to Know" Standard: Introduction
Along with the Upjohn1 standard and the control group standard, courts analyzing
privilege protection in the corporate context sometimes deal with what normally is called
the "need to know" standard. That standard focuses on the role of employees who
participate in communications, are present during otherwise privileged communications,
or receive pre-existing privileged communications. Those employees with a "need to
know" generally will be considered inside the privilege protection in those settings, while
employees without a "need to know" usually will not.
Unlike the Upjohn standard, the "need to know" standard focuses on lawyer-toclient communications in the corporate context, rather than on the employee's

1

Upjohn Co. v. United States, 449 U.S. 383 (1981).
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possession of facts the lawyer needs to advise the corporate client. The "need to know"
refers to an employee's need to know a lawyer's advice. In focusing on
communications going in that direction, the "need to know" standard matches the
"control group" standard. However, employees with a "need to know" do not
necessarily make important corporate decisions, like those employees within the
protected "control group." In fact, lower-level employees might well have a "need to
know."
Courts disagree about the exact scope of the "need to know" standard. They
also disagree about the specificity of evidence corporations must present on that issue.
Where the "Need to Know" Standard is Relevant
Determining the impact of a corporate employee's status as inside or outside
privilege protection in some respects matches the analysis for client agents. However,
the unique privilege issues arising in the corporate context add other factors as well.
Communications to and from an employee without a "need to know" could be an
indicia that the communication primarily related to business rather than legal matters.
The presence of such an employee in an otherwise privileged corporate communication
might abort the privilege. Disclosing a pre-existing privileged communication to such an
employee could waive the privilege. An employee outside the "need to know" group
might not have the power to waive a corporation's privilege.
Relationship of the "Need to Know" Standard, and the Upjohn Standard
The "need to know" standard differs from both the majority Upjohn standard and
the minority "control group" standard.
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The Upjohn standard focuses on the employee's possession of facts that the
lawyer needs before the lawyer can give advice to the corporate client. It therefore
protects core privileged communications, which are client-to-lawyer communications of
facts to the lawyer. Even a first-day lower-level employee might fit the Upjohn standard,
if that employee has facts the lawyer needs. The first-day employee might or might not
need the lawyer's advice to perform her job. That requires a different analysis than
analyzing that employee's possession of facts that the lawyer needs.
Although employees meeting the Upjohn standard usually have obtained those
facts during the course of their duties, that is not necessarily required. For instance, an
assembly-line worker might witness an incident in the lunchroom. If the company's
lawyer needs the assembly-line worker's recollection of what he or she saw, that
communication will deserve privilege protection under Upjohn. In fact, even former
corporate employees can be within the Upjohn standard.
In contrast, the "need to know" standard focuses on the employee's need to
receive the lawyer's advice in order to perform his or her job. Thus, the "need" refers to
the lawyer's advice, not to the lawyer's recipient of the employee's facts.
Unlike Upjohn, the "need to know" standard focuses on the lawyer-to-client
communication. In many situations, corporate employees will be within the Upjohn
standard but not meet the "need to know" standard. For instance, an assembly-line
worker who witnessed a lunchroom incident can engage in a privileged communication
with the company's lawyer about what he or she saw, but probably has no "need to
know" the lawyer's impressions or advice about the incident.
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On the other hand, an employee might meet the "need to know" standard, but not
have any facts that the lawyer needs. For instance, a new salesperson might need
legal advice about avoiding antitrust issues during discussions with competitors, but
does not have any factual information the lawyer needs. In that situation, the lawyer-toclient communications will deserve protection to the extent that they reflect confidences
that the lawyer acquired from somewhere else within the corporation.
To make matters more complicated, properly analyzing the "need to know"
standard might require determining whether an employee simply needs instructions, or
needs to know the legal basis for those instructions. For instance, an assembly-line
worker does not need to know the reason why she must add a safety guard when
making a chain saw, while the plant manager almost surely has a need to know that the
company is adding this expensive process to decrease product liability litigation. In
contrast, a lower-level salesman probably needs to know why he or she should never
discuss prices with a competitor's lower-level salesman he or she might meet in the
lobby of a customer.
Relationship of the "Need to Know" Standard and the "Control Group" Standard
The "need to know" standard also differs from the "control group" standard.
Although courts seem not to have really discussed the distinction, it seems fair to say
that the corporation's "control group" consists of those within the company who make
decisions for the company. These are the employees who act on the lawyer's advice,
and can bind the company by taking actions based on that advice.
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The "need to know" standard appears to be broader than that, at least as defined
in the Restatement and in those few courts who have tried to articulate a general
definition of the term.
First, the "need to know" standard focuses more on the employee's need for legal
advice to do his or her job, rather than to make decisions for the corporation. For
instance, a human resources employee has a "need to know" a lawyer's latest analysis
of the labor laws. The employee needs this advice so he or she can perform his or her
daily functions, not to set policy or make some grand decisions for the corporation. In
2007, a New York state court recognized this justifiable principle.
[T]he privilege protects from disclosure communications
among corporate employees that reflect advice rendered by
counsel to the corporation. . . . This follows from the
recognition that since the decision making power of the
corporate client may be diffused among several employees,
the dissemination of confidential information to such persons
does not defeat the privilege.
Delta Fin. Corp. v. Morrison, 851 N.Y.S.2d 63, 2007 N.Y. Misc. LEXIS 6946, at *10-11
(N.Y. Sup. Ct. Oct. 11, 2007) (unpublished opinion).
One would think that courts would protect and even nurture such an inclusive
and collaborative corporate culture.2 It is therefore not surprising that those courts
examining the "need to know" standard normally find that it encompasses a larger group
of employees than the "control group" standard.

2

For instance, a Southern District of New York magistrate judge found that a company's executive
vice president was not sufficiently involved in a legal issue to be within the privilege protection on that
issue, so that his presence during a meeting addressing that issue aborted the privilege. Not surprisingly,
the district court judge reversed that holding, essentially finding that a company's executive vice president
needed to know about everything going on in the company. Ashkinazi v. Sapir, No. 02 CV 0002 (RCC),
2004 U.S. Dist. LEXIS 14523, at *6 (S.D.N.Y. July 27, 2004).
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Second, the "need to know" standard seems to be matter-specific rather than
general. For instance, a salesman might "need to know" the corporation's antitrust
lawyer's advice before attending a meeting, even though he or she would not fall within
the "control group." In contrast, an employee at the same level of the corporate
hierarchy as the salesman but involved in manufacturing almost surely would not have a
"need to know" antitrust advice.
Defining the "Need to Know" Standard
The Restatement provides useful guidance about the "need to know" standard,
and takes a characteristically broad view.
The need-to-know limitation . . . permits disclosing privileged
communications to other agents of the organization who
reasonably need to know of the privileged communication in
order to act for the organization in the matter. Those agents
include persons who are responsible for accepting or
rejecting a lawyer's advice on behalf of the organization or
for acting on legal assistance, such as general legal advice,
provided by the lawyer. Access of such persons to
privileged communications is not limited to direct exchange
with the lawyer. A lawyer may be required to take steps
assuring that attorney-client communications will be
disseminated only among privileged persons who have a
need to know. . . . The need-to-know concept properly
extends to all agents of the organization who would be
personally held financially or criminally liable for conduct in
the matter in question or who would personally benefit from
it, such as general partners of a partnership with respect to a
claim for or against the partnership. It extends to persons,
such as members of a board of directors and senior officers
of an organization, whose general management and
supervisory responsibilities include wide areas of
organizational activities and to lower-echelon agents of the
organization whose area of activity is relevant to the legal
advice or service rendered.
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Restatement (Third) of Law Governing Lawyers § 73 cmt. g (2000) (emphasis added).
Thus, the Restatement adopts what amounts to a "relevance" standard.
In a 2001 case, the Southern District of New York provided another helpful and
broad definition of the "need to know" standard.
The "need to know" must be analyzed from two
perspectives: (1) the role in the corporation of the employee
or agent who receives the communication; and (2) the nature
of the communication, that is, whether it necessarily
incorporates legal advice. To the extent that the recipient of
the information is a policymaker generally or is responsible
for the specific subject matter at issue in a way that depends
upon legal advice, then the communication is more likely
privileged. For example, if an automobile manufacturer is
attempting to remedy a design defect that has created legal
liability, then the vice president for design is surely among
those to whom confidential legal communications can be
made. So, too, is the engineer who will actually redesign the
defective part: he or she will necessarily have a dialogue
with counsel so that the lawyers can understand the practical
constraints and the engineer can comprehend the legal
ones. By contrast, the autoworker on the assembly line has
no need to be advised of the legal basis for a charge [sic] in
production even though it affects the worker's routine and
thus is within his or her general area of responsibility. The
worker, of course, must be told what new production
procedure to implement, but has no need to know the legal
background.
Verschoth v. Time Warner Inc., No. 00 Civ. 1339 (AGS) (JCF), 2001 U.S. Dist. LEXIS
3174, at *6-7 (S.D.N.Y. Mar. 22, 2001). Other courts have taken a similarly broad view.
In 2002, the District of Columbia circuit court articulated an expansive approach
to the "need to know" standard. Defendant GSK logged withheld documents, and also
submitted a GSK Vice President's affidavit explaining that the withheld documents had
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only been circulated to employees involved in the pertinent issues.3 The FTC argued
that GSK should have explained why each of the recipients listed on the privilege log
needed the privileged documents. The district court agreed with the FTC, but the circuit
court reversed. The circuit court found that the vice president's declaration was
sufficient.4 The circuit court specifically rejected the district court's requirement that
GSK explain why each of the recipients needed the documents.
The district court faulted GSK for not having explained 'why
any, let alone all, of the employees received copies of
certain documents,' . . . and the Commission likewise claims
on brief that GSK should have shown why each individual in
possession of a confidential document 'needed the
information [therein] to carry out his/her work.' These
demands are overreaching. The Company's burden is to
show that it limited its dissemination of the documents in
keeping with their asserted confidentiality, not to justify each
determination that a particular employee should have access
to the information therein. Not only would that task be
Herculean -- especially when the sender and the recipient
are no longer with the Company -- but it is wholly
unnecessary. After all, when a corporation provides a
confidential document to certain specified employees or
contractors with the admonition not to disseminate further its
contents and the contents of the documents are related
generally to the employees' corporate duties, absent
evidence to the contrary we may reasonably infer that the
information was deemed necessary for the employees' or
contractors' work. . . . We do not presume, therefore, that
any business would include in a restricted circulation list a
person with no reason to have access to the confidential
document -- that is, one who has no 'need to know.'
FTC v. GlaxoSmithKline, 294 F.3d 141, 147-48 (D.C. Cir. 2002).

3

FTC v. GlaxoSmithKline, 294 F.3d 141, 145 (D.C. Cir. 2002).

4

Id. at 147.
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In fact, the circuit court essentially applied a standard analogous to the very
liberal "business judgment" rule used in corporate board liability cases.
Moreover, we can imagine no useful purpose in having a
court review the business judgment of each corporate official
who deemed it necessary or desirable for a particular
employee or contractor to have access to a corporate secret.
It suffices instead that the corporation limited dissemination
to specific individuals whose corporate duties relate
generally to the contents of the documents.
Id. at 148.
In 2008, the District of South Carolina also adopted a broader view of the "need
to know" standard.
Some of these people seem fairly far down in the corporate
chain (at least given the information presented to the Special
Master). But the 'need to know' test from Glaxo [FTC v.
GlaxoSmithKline, 294 F.3d 141 (D.C. Cir. 2002)], supra, is
not rigorous -- it simply requires that 'the contents of the
documents are related generally to the employees' corporate
duties.' That test is met here. I note that the email was not
distributed widely throughout the corporation.
In re N.Y. Renu with Moistureloc Prod. Liab. Litig., MDL No. 1785, C/A No. 2:06-MN77777-DCN, 2008 U.S. Dist. LEXIS 88515, at *46-47 (D.S.C. May 6, 2008).
A 2009 Northern District of Illinois decision also adopted an expansive approach
to the dissemination of documents within a corporation.5 That decision found that the
attorney-client privilege protected a draft securities filing prepared by a corporate
executive for an in-house lawyer's review and circulated to other nonlawyers.
In a corporate structure, there may be many individuals who
must consult with one another so that all relevant information
is known before making a legal decision. . . . In the case at
hand, all of the non-lawyer individuals who were privy to the
5

Roth v. Aon Corp., 254 F.R.D. 538 (N.D. Ill. 2009).
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Bolger e-mail were employees of Aon. Each individual,
including the CFO, CEO, Head of Investor Relations,
Controller, and member of the Controller's division, was
directly concerned with the matter of the Form 10-K
disclosures. To disallow corporations the space to
collectively discuss sensitive information with legal counsel
would be to ignore the realities of large-scale corporate
operation. For this reason, there is no doubt that the
inclusion of these individuals in the e-mail correspondence
did not destroy the attorney-client privilege.
Roth v. Aon Corp., 254 F.R.D. 538, 541-42 (N.D. Ill. 2009).
Other courts have also taken a broad view.6
Courts taking a more narrow view of the "need to know" standard usually do not
articulate the contours of the standard. Instead, those courts find that corporations
either could not enjoy privilege protection, or had lost it because certain employees
participated in or later received privileged communications. Courts reaching such a
troubling conclusion usually do not explain why the employees were outside the

6

Currency Conversion Antitrust Litig. v. Bank of Am., N.A., MDL No. 1409 M-21-95, No. 05 Civ.
7116 (WHP) (THK), 2010 U.S. Dist. LEXIS 117008, at *17 (S.D.N.Y. Nov. 3, 2010) ("Although Plaintiffs
point to the distribution of many of the communications in issue to large numbers of corporate employees,
a communication containing legal advice does 'not lose [its] privileged status when shared among
corporate employees who share responsibility for the subject matter of the communication.'" (citation
omitted)); Sandholm v. Dixon Pub. Sch. Dist. No. 170, Case No. 09 C 50119, 2010 U.S. Dist. LEXIS
22032, at *11-12 (N.D. Ill. Mar. 10, 2010) ("A privileged communication to an executive who relays that
'legal advice to another who shares responsibility for the subject matter underlying the consultation' does
not lose its status as privileged." (citation omitted)); Cason-Merenda v. Detroit Med. Ctr., Civ. A. No. 0615601, 2009 U.S. Dist. LEXIS 14160, at *25 (E.D. Mich. Feb. 24, 2009) (concluding that the forwarding of
legal advice "to subordinate employees in a position to employ the advice contained in the performance of
their assigned duties is, in my view, fully consistent with the purposes underlined in the attorney-client
privilege."); Delta Fin. Corp. v. Morrison, No. 011118/2003, 2007 N.Y. Misc. LEXIS 6946, at *10-11 (N.Y.
Sup. Ct. Oct. 11, 2007) ("[T]he privilege protects from disclosure communications among corporate
employees that reflect advice rendered by counsel to the corporation. . . . This follows from the
recognition that since the decision making power of the corporate client may be diffused among several
employees, the dissemination of confidential information to such persons does not defeat the privilege.");
Ashkinazi v. Sapir, No. 02 CV 0002 (RCC), 2004 U.S. Dist. LEXIS 14523, at *6 (S.D.N.Y. July 27, 2004)
(reversing a magistrate judge's conclusion that a company's executive vice president did not satisfy the
"need to know" standard, and essentially finding that a company's executive vice president needed to
know about everything going on in the company).
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standard, they simply find that the corporation failed to carry the burden of proof on the
issue or conclude that the privilege was lost.
Evidentiary Support for the "Need to Know" Standard
Not surprisingly, courts taking a broad view of the "need to know" standard
likewise tend to take a fairly easy view of a corporation's burden of proof.
A 2002 District of Columbia circuit court decision essentially applied the
"business judgment" rule in finding that any employee receiving a privileged
communication almost by definition had a "need to know."
The Company's privilege log and the affidavit of Charles
Kinzig [GSK's Vice President and Director of Corporate
Intellectual Property] establish that GSK circulated the
documents in question only to specifically named employees
and contractors, most of whom were attorneys or managers
and all of whom 'needed to provide input to the legal
department and/or receive the legal advice and strategies
formulated by counsel.' The affidavit also states that each
intended recipient was bound by corporate policy or, in the
case of the contractors, by a separate understanding, to
keep confidential the contents of the documents. The
Company's submission thus leads ineluctably to the
conclusion that no document was 'disseminated beyond
those persons who, because of the corporate structure,
needed to know its contents.'
FTC v. GlaxoSmithKline, 294 F.3d 141, 147 (D.C. Cir. 2002) (citation omitted).
The circuit court indicated that "we can imagine no useful purpose" in having a
court second-guess a corporate official's decision to involve employees in privileged
communications. A 2008 District of South Carolina decision taking a broad view of the
"need to know" standard also demanded little of the corporation.7 The court explained
7

In re N.Y. Renu with Moistureloc Prod. Liab. Litig., MDL No. 1785, C/A No. 2:06-MN-77777-DCN,
2008 U.S. Dist. LEXIS 88515 (D.S.C. May 6, 2008).
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that the company did not have to go through the recipient list employee-by-employee
and explain why each recipient needed the information -- but instead could "'show that it
limited its dissemination of the documents in keeping with their asserted
confidentiality.'"8 The court applied this approach to the particular emails at issue. For
instance, the court found that the privilege applied to one executive's email to a
company lawyer and other executives. The court explained that "[t]he fact that Wilson
[the company executive sending the email] was probably seeking business advice from
the non-legal corporate personnel does not lose the privilege if the reason for
communicating with the lawyer is to obtain the lawyer's legal viewpoint."9
This approach makes great sense. Once the court determines that the
communication was primarily motivated by legal rather than business concerns, it
seems logical to presume that corporate managers would not disclose it beyond those
employees who need to know it. And if the corporation's manager misjudged an
employee's "need to know" and circulated it too widely within the corporation, it does not
make any sense for that decision to forfeit the corporation's privilege. Such wider than
necessary circulation within a company does not harm the company, and does not put
the privileged communications in a corporate adversary's hands. For this reason, it
does not make sense to find that such an internal circulation should allow the
corporation's adversary later access to those communications.
Some courts undertake a qualitative analysis. One court took an interesting
approach. In addition to analyzing the role of privileged communications' recipients, the
8

Id. at *4 (citation omitted).

9

Id. at *6.
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court noted that "[t]he recipient lists were limited to between five and twenty-five
individuals within a 50,000-person organization [a pharmaceutical company]."10 That
court found that disclosure to this smaller number of individuals did not cause a waiver.
Predictably, courts taking a narrow view of the "need to know" standard require
far more evidentiary support for each employee's inclusion in privileged communications
or later sharing of privileged communications. Their restrictive approach parallels the
district court analysis that the District of Columbia circuit court reversed in the FTC v.
GlaxoSmithKline11 case.
For instance, in 2010 the District of New Jersey dealt with this issue.12 In that
case, third party Novartis withheld some marketing documents as privileged -acknowledging that "there were 112 recipients of the confidential presentations at
issue," but arguing that "all were members of Novartis management."13 Defendant
(challenging Novartis' privilege claim) argued that Novartis had failed to "adequately
identify the individuals who received copies of the presentations and to explain why
these individuals needed the asserted privileged information to carry out their
employment duties."14 The court agreed with defendant that Novartis' "broad
classification" of the recipients as "management" did "not convince the Court that
dissemination was limited to individuals who needed to know the information contained

10

SmithKline Beecham Corp. v. Apotex Corp., 232 F.R.D. 467, 478 (E.D. Pa. 2005).

11

294 F.3d 141, 147 (D.C. Cir. 2002).

12

Orion Corp. v. Sun Pharm. Indus., Ltd., Civ. A. Nos. 07-5436 & 08-5545 (MCC), 2010 U.S. Dist.
LEXIS 15975 (D.N.J. Feb. 18, 2010).
13

Id. at *26.

14

Id. at *27.
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in the presentations."15 The court found the privilege inapplicable, and ordered Novartis
to produce the documents.
In an earlier case, a North Carolina court analyzed the presence of a third party
at a board of director's meeting.16 The court explained that
[t]he Credit Union bore the burden of demonstrating that the
attorney-client communication recorded in Document 27
[minutes of the April 17, 2001, board of directors meeting]
was not made in the presence of a third party. The minutes
state that a member of a "Supervisory Committee" was
present at the meeting as well as an individual "from
management" identified only as "Valerie Marsh." The
minutes themselves do not clarify who these individuals are
or the nature of their duties or responsibilities with respect to
the Credit Union.
Brown v. Am. Partners Fed. Credit Union, 645 S.E. 2d 117, 122 (N.C. Ct. App. 2007).
The court rejected the corporate litigant's first attempt at explaining that the third
person was within the "need to know" circle.
Instead of identifying the people present at the board
meeting, their corporate responsibilities, and their
relationship to the dispute at issue, the Credit Union relied,
before the trial court, solely on a sweeping, generic
statement of confidentiality set forth in the Simpson affidavit:
"Information communicated between Mr. Drake and the
Credit Union regarding this matter has not been shared with
anyone other than individuals that needed to know such
information based upon the management structure of the
Credit Union." This statement is not sufficient, standing
alone, to meet the Credit Union's burden.
Id.

15

Id.

16

Brown v. Am. Partners Fed. Credit Union, 645 S.E. 2d 117 (N.C. Ct. App. 2007).
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Interestingly, the court also rejected the litigant's effort to meet that burden in two
paragraphs of its appellate brief, because "the record does not indicate that this
information was ever presented to the trial court."17
In addition to looking for evidentiary support of a "need to know" claim by
focusing on the participating employees, some courts examine the documents
themselves to see whether the intracorporate circulation aborted the privilege. For
instance, one California court noted that the California's evidence code could protect
communications with those "'present to further the interest of the client'" or "'the
accomplishment of the purpose for which the lawyer is consulted,'" and therefore noted
that "[t]he disputed documents must be reviewed to determine whether the Zurich
employees to whom legal advice was relayed come within this broad definition."18
Vioxx Standard: Introduction
Although attorney-client privilege protection mainly rests on the communication's
content rather than on its context, content can affect privilege protection in at least two
situations. First, the presence of a third party outside the privilege protection during an
otherwise privileged communication can essentially abort the privilege. Second, the
disclosure of privileged communications to such a third party outside the privilege can
waive the privilege.
Determining which employees can enjoy privileged communications involves
application of either the Upjohn or the "control group" standard. Determining which
17

Id.

18

Zurich Am. Ins. Co. v. Superior Court, 66 Cal. Rptr. 3d 833, 845 (Cal. Ct. App. 2007) (citation
omitted) (remanding with direction that the court assess both the documents and the Zurich employees
who received the documents).
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employee can share in privileged communications back from the lawyer focuses on the
"need to know" standard.
Some courts assess the content of the communication as an indicia of the
communication's primary purpose. In essence, some courts have pointed to the
involvement of certain corporate employees in the communication as evidence that the
communication primarily related to business rather than legal advice. These corporate
employees could theoretically be within the privilege under the Upjohn standard, but
their involvement does not meet the Upjohn standard because they do not have facts
that the lawyer needs before giving advice to the corporation. Although these courts
might have found that these other employees' involvement either aborted the privilege
or waived the privilege, these courts do not go in that direction. Instead, they rely on the
employees' involvement as negating the existence of privilege protection ab initio,
because the communication does not primarily involve legal advice.
A handful of courts took this approach before 2007. However, in that year a wellrespected law professor acting as a special master in a highly publicized case involving
the drug Vioxx wrote a lengthy report taking this approach. This analysis was adopted
by the court handling the Vioxx MDL cases against Merck. In re Vioxx Prods. Liab.
Litig., 501 F. Supp. 2d 789 (E.D. La. 2007).
Since the Vioxx decision, some courts have adopted the same position, while
other courts have specifically rejected the Vioxx approach. The Vioxx view of
intracorporate communications seems contrary to both a laudable corporate culture of
transparency and the increasing use of email.
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Pre-Vioxx Decisions
Before the 2007 Vioxx decision so explicitly articulated the privilege's
inapplicability based on widespread intracorporate circulation, a handful of courts
pointed to this factor in analyzing the primary purpose test.
For instance in 2004, a Southern District of New York decision explained that
"[t]he number of email recipients who were outside the legal department further militated
in favor of finding that the document was not privileged."19 A year later another
Southern District of New York decision used almost identical language in reaching the
same conclusion.20
In 2006, the Middle District of Georgia found the privilege inapplicable to a
company president's email to the company's lawyer because (among other things) the
president sent copies to "persons who were not officers or directors" of the company.21
For some reason, the court repeatedly mentioned that the president sent five of the
emails to these other persons "by blind copy."22
To be sure, some pre-Vioxx decisions examine intracorporate circulation of
emails and came to a different conclusion about its effect on the privilege. In 2005, the
Eastern District of Pennsylvania found that Plaintiffs SmithKline Beecham and
GlaxoSmithKline had not forfeited the privilege through intracorporate circulation.

19

Lyondell-Citgo Ref., LP v. Petroleos de Venez., S.A., No. 02 Civ. 0795 (CBM), 2004 U.S. Dist.
LEXIS 26076, at *2 (S.D.N.Y. Dec. 24, 2004).
20

de Espana v. Am. Bureau of Shipping, No. 03 Civ. 3573 (LTS) (RLE), 2005 U.S. Dist. LEXIS
33334, at *6 (S.D.N.Y. Dec. 14, 2005).
21

In re Tom's Foods Inc., 345 B.R. 795, 799 (Bankr. M.D. Ga. 2006).

22

Id.
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Interestingly, the court compared the small number of recipients of the documents to the
large number of the corporate employees.
Plaintiff has identified with specificity nearly every person
who received each document. . . . Each document
purportedly served the purpose of either securing or
providing legal advice or legal services -- they were not
routine business communications. . . . None of these
documents was widely distributed. The recipient lists were
limited to between five and twenty-five individuals within a
50,000-person organization.
SmithKline Beecham Corp. v. Apotex Corp., 232 F.R.D. 467, 478 (E.D. Pa. 2005).
This pre-Vioxx decision made a good point, noting how narrowly the documents
were circulated within a large corporate entity.
Vioxx
In In re Vioxx Products Liability Litigation, 501 F. Supp. 2d 789 (E.D. La. 2007),
the judge handling the Vioxx product liability cases against Merck sought the assistance
of a special master after having been criticized by the Fifth Circuit for the way he
conducted his own privilege review. The judge hired well-known American University
law professor Paul Rice. Professor Rice and his assistant spent approximately
$400,000 reviewing 2,500 representative Merck documents over three months -- $160
per document. Professor Rice provided both an abstract discussion of the attorneyclient privilege (essentially a law review article) and also listed a series of guidelines to
use when reviewing Merck's privileged documents.
Professor Rice eventually outlined, and the court ultimately adopted, a
remarkably narrow view of the attorney-client privilege in the corporate setting.
Professor Rice first noted that Merck's in-house lawyers provided everything from legal
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advice to grammatical guidance. He insisted that Merck's in-house lawyers
demonstrate that the "primary purpose" of each communication involved legal advice
rather than some other type of advice. He specifically rejected Merck's argument that
pharmaceutical companies operate in such a heavily regulated context that essentially
every internal communication involves legal advice. He also rejected Merck's argument
that narrowly interpreting the privilege would allow Merck's adversaries to "reverse
engineer" documents and uncover protected legal advice.
Perhaps the most narrow approach involves Professor Rice's (and then the
court's) explanation that the "distribution pattern" of Merck's internal documents often
demonstrated unprotected non-legal purposes.23
The court provided several basic principles that affected its analysis of the
"distribution pattern's" impact on the primary purpose test. First, the attorney-client
privilege clearly protected "classic" communications such as one-on-one
communications between a Merck employee seeking legal advice and Merck's in-house
lawyer providing that advice.24 Second, under the so-called "derivative" rule,
communications from lawyers to clients generally deserved privilege protection only if
they disclosed or otherwise reflected the client's confidential communications to the
lawyer.25 Third, Merck had the burden of overcoming what the Opinion called "'the
logical inference created by the pattern of the distribution.'"26

23

In re Vioxx Prods. Liability Litig., 501 F. Supp. 2d 789, 803 (E.D. La. 2007)

24

Id. at 805-06.

25

Id. at 795-96.

26

Id. at 809.
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The court then described several presumptions and guidelines for initial
communications from a Merck employee to others (including Merck in-house lawyers as
a direct recipients or as copy recipients). First, emails simultaneously sent to an
in-house lawyer and a nonlawyer "usually" did not deserve privilege protection.27
Second, the privilege was more likely to protect communications if the lawyer received a
blind copy of the communication rather than a visible copy.28 Third, documents that
employees received as copy recipients might deserve privilege protection because the
sender wanted to advise the employees of legal advice that the sender sought from a
lawyer.29 Fourth, an email string sent only to the lawyer for purposes of receiving legal
advice might entirely deserve privilege protection, because the email string will be
produced elsewhere without the email forwarding it to the lawyer for purposes of
receiving legal advice.30
The court also provided guidance for determining if the privilege protected
Merck's in-house lawyers' responses to the emails they received from Merck
employees. The court pointed to the "derivative rule" in noting that any communications
from Merck's in-house lawyers back to Merck employees in response to widely
circulated emails seeking legal advice might not deserve any privilege protection at all -but overlooked this technical rule and allowed Merck to redact a lawyer's advice and line
edits in such documents.31
27

Id. at 805.

28

Id.

29

Id. at 812.

30

Id. at 811.

31

Id. at 811 & 796 n.9.
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Finally, the court provided some guidance for analyzing the privilege implications
of Merck's later circulation of these initial communications to the lawyer and from the
lawyer. The privilege did not protect such later circulation unless the email
(1) conveyed the lawyer's legal advice, or (2) involved the lawyer seeking additional
facts.32 Significantly, the privilege applied only if one of these purposes was the sole
reason for the later circulation of the communications.33
All in all, Professor Rice's academic approach (which the court adopted) would
generally protect only communications between the particular Merck employee who
needed the legal advice and Merck's in-house lawyer, without including anyone else in
the email message traffic.
Post-Vioxx Decisions Taking the Vioxx Approach
The year after Vioxx, another court handling another large case against another
drug company explicitly adopted Professor Rice's approach. In In re Seroquel Products
Liability Litigation,34 the court repeatedly quoted from the Vioxx decision in stripping
away the privilege from many documents withheld by AstraZeneca. As in Vioxx, the
court held that "[r]outine inclusion of attorneys in the corporate effort of creating
marketing and scientific documents does not support the inference that the underlying
communications were created and transmitted primarily to obtain legal advice as was
required to justify a privilege."35 The court noted that "[t]he great bulk of AstraZeneca's
privilege claims suffer from this approach of simply relying on an attorney's tangential
32

Id. at 811-12.

33

Id. at 809.

34

Case No. 6:06-md-1769-Orl-22DAB, 2008 U.S. Dist. LEXIS 39467 (M.D. Fla. May 7, 2008).

35

Id. at *104-05.
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involvement in the process of creating a document to shield the entire process of
gathering information and drafting and revising the document."36
A 2009 case taking this approach also involved a special master's report in a
case involving pharmaceuticals.37 In this Eastern District of Pennsylvania case, Special
Master Jerome Shestack examined privilege protection for many GlaxoSmithKline
employees, essentially adopting the Vioxx approach. For instance, in analyzing one
email, the court noted that an email "was sent to thirteen GSK [GlaxoSmithKline]
employees for review, only one of whom was an attorney," meaning that "the primary
purpose of the e-mail was not the obtaining or giving of legal advice."38 For another
email, he noted that a lawyer "was only one of fifteen people who received the prior
e-mail and only one of seven from whom approval was sought."39 In another email, the
lawyer "was only one of seventeen people who received the prior e-mail and one of five
for whom approval was sought."40 With yet another email, he noted that an email "was
sent to four GSK employees (directly to three and copied to one) only one of whom was
an attorney" -- and that the text of the prior email "was specifically addressed to the
three non-attorneys and to [the] attorney."41 This meant that "[u]nder these
circumstances, the primary purpose of the prior e-mail was not the obtaining or giving of

36

Id. at *105.

37

In re Avandia Marketing, MDL No. 1871, No. 07-md-018-CMR, 2009 U.S. Dist. LEXIS 122246
(E.D. Pa. Oct. 2, 2009).
38

Id. at *10-11.

39

Id. at *17.

40

Id.

41

Id. at *28.
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legal advice, and it is not protected by the attorney-client privilege."42 Other courts have
taken this approach since then.43
Post-Vioxx Decisions Rejecting the Vioxx Approach
One of the first cases to deal with the Vioxx "pattern of distribution" analysis
declined to apply that approach, but based its refusal on the distinguishable factual
scenario in Vioxx. The Eastern District of Pennsylvania explained in that case that it
was "hesitant to rely on the Vioxx case as persuasive authority" because that decision
focused on Merck's "pervasive regulation" theory and "reverse engineering" theory that
was not involved in the case before the court.
Conclusion
The decision rejecting the Vioxx approach seems much more consistent with all
of the social interests justifying privilege protection.
First, providing privilege protection to emails sent within a broad "need to know"
range provides certainty, which is one of the keystones of the attorney-client privilege.

42

Id.

43

Acosta v. Target Corp., No. 05 C 7068, 2012 U.S. Dist. LEXIS 31655, at *19-20 (N.D. Ill. Mar. 9,
2012) ("[T]he privilege does not apply to an e-mail 'blast' to a group of employees that may include an
attorney, but where no request for legal advice is made and the input from the attorney is businessrelated and not primarily legal in nature."); In re Chase Bank USA, N.A. "Check Loan" Contract Litig.,
MDL No. 2032, Case No. 3:09-md-2032 MMC (JSC), 2011 U.S. Dist. LEXIS 82706, at *17-18 (N.D. Cal
July 28, 2011) ("Forwarding 'draft customer service training materials' to a lawyer does not create a
privilege when the exact same materials are being forwarded to a significant number of non-legal
personnel. While the attorney's comments on the draft training materials would certainly be privileged,
the materials themselves and the email at Log No. 1048 are not privileged given the large number of nonlegal personnel who were sent the email and asked to review the materials."); WildEarth Guardians v.
United States Forest Serv., 713 F. Supp. 2d 1243, 1266 (D. Colo. 2010) ("The e-mail was 'shot-gunned'
to eleven recipients, only two of whom were attorneys, and indiscriminately sought input from any of the
eleven recipients. Given the context of the redacted communications, I am highly skeptical that they are
subject to the protections of the attorney-client privilege.").
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Second, it is important to recognize that all of the employees addressed in these
cases (as well as in Vioxx and the other cases taking the Vioxx approach) were within
the corporate hierarchy. All of them were capable of engaging in privileged
communications under the Upjohn standard, and none were outsiders.
Third, it is consistent with the privilege's applicability generally to permit a fairly
widespread intracorporate circulation of privileged communications to encourage lawful
conduct by corporate employees. Even if the employees participating in the email
communication did not strictly need to know the particular advice provided by the
company's lawyer on the specific topic, they might need the advice in the future, and it
helps the corporate culture of compliance for their involvement in any communications
with corporate lawyers providing advice to the corporation. In other words, the
corporation benefits if its employees become comfortable with both the process of
involving lawyers in their decision-making, and with their substantive knowledge about
legal advice generally.
Fourth, as noted in the Eastern District of Pennsylvania's 2005 case,44 the
number of employees involved in the email communication usually represents a tiny
percentage of the number of corporate employees. It is not as if the privileged
communications were placed in the company newsletter circulated to tens of thousands
of employees, and potentially made available to their family members, friends, etc.

44

SmithKline Beecham Corp. v. Apotex Corp., 232 F.R.D. 467 (E.D. Pa. 2005).
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Fifth, it makes little sense to hand over all of these sensitive emails to the
corporation's enemy, on the theory that the corporation might have let a few extra
people within the corporation participate in the email discussion.

Best Answer
The best answer to this hypothetical is YES.
N 1/13
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Substance of Communications Between Corporate Clients
and Lawyers
Hypothetical 20
You have tried to teach your corporate clients' executives to understand the
attorney-client privilege and maximize the corporation's privilege protection. The
executives now realize that they cannot assure privilege protection by writing
"privileged" in their emails' "Re" line. However, you are now moving to more subtle
issues.
Is the attorney-client privilege likely to protect a corporate executive's email describing
some incident or issue about which the executive seeks legal advice from you?
MAYBE
Analysis
This hypothetical deals with the content of communications between corporate
employees and the corporation's lawyers. The increasing use of email for such
communications has increased the difficulty of corporations establishing privilege
protection for intracorporate communications. Among other things, the substance of
emails tends to be more cryptic than other forms of communication -- making it more
difficult to establish the privileged nature of emails.
Perhaps another factor is the increasing volume of intracorporate
communications, which might result in courts' tendency to look only at the four corners
of withheld documents rather than the context of their transmission. The increasing
volume of intracorporate emails also makes it less likely that lawyers will answer every
one, which some courts consider as a factor in analyzing privilege protection.

47245260-1

197

Virginia State Bar
th
75 Annual Meeting - Corporate Counsel Section
Ethics Considerations for In-House Counsel
Hypotheticals and Analyses

McGuireWoods LLP
T. Spahn (6/14/13)

Under the generally accepted Upjohn standard,1 the attorney-client privilege can
protect communications between a corporation's lawyer and any level of company
employee possessing facts that the lawyer needs in order to give legal advice to the
corporation. A handful of states (notably, Illinois) follow a much narrower approach,
called the "control group" standard. Under that approach, the privilege only protects
communications between a corporation's lawyer and those within the corporation who
control the corporation's decisions based on the lawyer's advice.
Not surprisingly, lawyers and their clients cannot assure privilege protection by
writing "privileged" on a document or email communication. In fact, such headers or
stamps can actually hurt the company -- by dissipating the beneficial effect of stamps or
headers used where appropriate, and by making it more difficult to argue that any
inadvertent production of such stamped documents during litigation should not trigger a
waiver.
One unfortunate trend seems to be courts' focus on four corners of documents
when analyzing possible privilege protection. Perhaps it is understandable that courts
should take such an easily applied approach to the issue, but companies and their
lawyers should recognize the trend and train themselves to support any privilege
protection by articulating the basis of the privilege in the communication itself.
For instance, in 2012 the Western District of New York stated bluntly that
[n]or is there any request within the text of the
communication for legal advice or services and, as such, the
communication is not protected by the attorney-client
privilege.
1

Upjohn Co. v. United States, 449 U.S. 383 (1981).
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Lolonga-Gedeon v. Child & Family Servs., No. 08-CV-00300A(F), 2012 U.S. Dist.
LEXIS 67843, at *12-13 (W.D.N.Y. May 15, 2012).
A 2011 Eastern District of Pennsylvania case took a similarly narrow approach.
[N]othing about the memorandum or its contents suggests -either explicitly or implicitly -- that the document was
prepared in connection with a request for, or the provision of,
legal advice. It is not marked "confidential" or "attorneyclient privileged." It contains no requests for Isaacson's
opinion about any legal matter. It does not refer to any
request by Isaacson for factual information from the
committee related to a legal issue Isaacson was considering
on behalf of UEP. Rather, the memorandum describes
certain decisions made by a "scientific committee," primarily
regarding cage density. As UEP correctly observed, it
describes the "economic impact" of the Program, not any of
the Program's legal ramifications. . . . Thus, the
memorandum is not facially "for the purpose of obtaining or
providing legal assistance."
In re Processed Egg Prods. Antitrust Litig., 278 F.R.D. 112, 120 (E.D. Pa. 2011).
Other courts also seem to limit their review to the communication itself.2 In some
situations, courts order such communications produced after redaction of the explicit
questions posed to the lawyer recipient.3 Such an approach seems too narrow,
because it ignores the possibility that the client was seeking the recipient lawyer's
advice about the overall document.

2

Oracle Am., Inc. v. Google, Inc., No. C-10-03561-WHA (DMR), 2011 U.S. Dist. LEXIS 96121, at
*15 (N.D. Cal. Aug. 26, 2011) ("The Email text also never mentions legal advice, lawyers, litigation,
Oracle, or patent infringement."); Henderson Apt. Venture, LLC v. Miller, Case No. 2:09-cv-01849, 2011
U.S. Dist. LEXIS 40829, at *25 (D. Nev. Mar. 31, 2011) ("In-house counsel is the last person listed on the
courtesy copy line of the e-mail. Nothing in the e-mail suggests that legal advice is being solicited from
counsel. No question is posed to counsel in the e-mail.").
3

Henderson Apt. Venture, LLC v. Miller, Case No. 2:09-cv-01849-HDM-PAL, 2012 U.S. Dist.
LEXIS 8276, at *15 (D. Nev. Jan. 24, 2012) ("These communications do not pose questions to counsel,
except for the portions the court will order redacted.").
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In some situations, courts examining the four corners of a document find that the
client's explicit request for legal advice is not extensive or elaborate enough to justify
privilege protection. In 2012, the Middle District of Pennsylvania took this narrow
approach.
The second email was sent to fifteen members of the Rite
Aid team working on the store-structure assessment,
including two in-house counsel, seeking review and
feedback with respect to proposed store structure
changes. . . . . Other than a general request for feedback on
the attached proposal, the correspondence does not
expressly seek legal counsel and does not indicate that it is
covered by any privilege.
Craig v. Rite Aid Corp., Civ. A. No. 4:08-CV-2317, 2012 U.S. Dist. LEXIS 16418, at *4748 (M.D. Pa. Feb. 9, 2012).
In 2011, the Northern District of California took the same approach.
Merely forwarding a communication to a lawyer with the
subject line 'legal review needed" is not sufficient to confer
the privilege to the initial communication if it does not on its
own qualify as a privileged communication. If the law were
otherwise, all communications could be protected as
privileged simply by forwarding them to an attorney.
In re Chase Bank USA, N.A. "Check Loan" Contract Litig., MDL No. 2032, Case No.
3:09-md-2032 MMC (JSC), 2011 U.S. Dist. LEXIS 82706, at *16-17 (N.D. Cal. July 28,
2011).
Lawyers training their clients to maximize the attorney-client privilege protection
should remind their clients to articulate this request for legal advice in their
communications to the lawyer. These lawyers know that judges ultimately make
privilege calls based on documents that the judges or their associates review in camera.
Judges are not likely to read any further if the first sentence in a client-to-lawyer
47245260-1
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communication explicitly mentions that the client seeks the lawyer's advice. The request
obviously must accurately reflect the client's intent, but failing to explicitly articulate a
request for legal advice can create confusion where none should exist and sometimes
cost the client the privilege protection that the client deserves.
As difficult as it is to determine if a client's direct communication to a lawyer
amounts to an implicit request for legal advice, it can be even more difficult to determine
whether a client copying the lawyer on a communication being sent to someone else
has implicitly sought the lawyer's advice about the subject of the communication.
Not surprisingly, the client's communication to the lawyer as a copy recipient
rather than a direct recipient is not dispositive. Courts examine both the
communication's content4 and context.5 For instance, in 2010 the District of Minnesota
found that the privilege protected communications to a company's lawyer about the
company's response to a television story. The court noted that
[t]he first two emails copied ADT's General Counsel, and the
other two emails were sent directly to him. The context of
these emails demonstrates that these communications
contain an implicit request for legal advice regarding the
content of the Dateline response, and therefore they are
protected by the attorney-client privilege.
ADT Sec. Servs., Inc. v. Swenson, Civ. No. 07-2983 (JRT/AJB), 2010 U.S. Dist. LEXIS
74987, at *14-15 (D. Minn. July 26, 2010).
4

Henderson Apt. Venture, LLC v. Miller, Case No. 2:09-cv-01849, 2011 U.S. Dist. LEXIS 40829, at
*25 (D. Nev. Mar. 31, 2011) ("In-house counsel is the last person listed on the courtesy copy line of the
e-mail. Nothing in the e-mail suggests that legal advice is being solicited from counsel. No question is
posed to counsel in the e-mail.").
5

Wierciszewski v. Granite City Ill. Hosp. Co. LLC, Case No. 11 cv-120-GPM-SCW, 2011 U.S. Dist.
LEXIS 128772, at *4 (S.D. Ill. Nov. 7, 2011) ("[I]t appears from the context of the emails that Ron Payton
and others were merely making attorney Garrett aware of the situation and were not emailing him for the
purpose of seeking legal advice from counsel.").
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Another court explained how such communications' content can affect the
privilege analysis.
Simply copying the email to the lawyer does not gain a
privilege. It's one thing to allow a corporate agent to seek
legal advice from a lawyer and business advice from another
corporate official in the same email. It's another for a
corporate official to specifically ask for business advice in an
email and route it to the lawyer.
In re N.Y. Renu with Moistureloc Prod. Liab. Litig., MDL No. 1785, C/A No. 2:06-MN7777-DCN, 2008 U.S. Dist. LEXIS 88515, at *44 (D.S.C. May 6, 2008).
These principles apply to communications in which a client relays historical facts
to the lawyer, and to the client's communication of contemporaneous documents (such
as drafts) to the lawyer.
A communication that prompts a lawyer's response is obviously more likely to
deserve privilege protection, because the lawyer construed it as a request for legal
advice. A number of courts have pointed to this factor. In 2012, a New Jersey court
denied privilege protection after noting that
[f]rom our sampling of the file, it appears that MBUSA's inhouse attorneys rarely responded to these e-mails, if at all.
Travelers of N.J. v. Weisman, Dkt. No. A-4085-10T4, 2012 N.J. Super. Unpub. LEXIS
567, at *29 (N.J. Sup. Ct. Mar. 15, 2012).
Earlier, the Eastern District of Virginia acknowledged that a lawyer responded to
the client's email, but not with legal advice.
While general counsel is a recipient of the email chain, the
communications do not explicitly ask for legal advice,
opinions, or oversight. Furthermore, the attorney's response
is limited to clarifying a business issue and scheduling a
meeting.
47245260-1
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Scott & Stringfellow, LLC v. AIG Commercial Equip. Fin., Inc., Civ. No. 3:10cv825-HEHDWD, 2011 U.S. Dist. LEXIS 51028, at *9-10 (E.D. Va. May 12, 2011).
While the lawyer's response can also be an artificial attempt to assure privilege
protection, most lawyers and clients probably are not that clever or plan that far ahead.
However, the absence of a lawyer's response does not necessarily mean that the
client's implicit request for legal advice does not deserve privilege protection.
Otherwise, clients with tardy or sloppy lawyers would lose privilege protection if they
never receive a response from an overworked or negligent lawyer.
A detailed legal analysis probably assures protection both for the client's
communications and for the lawyer's response. However, some courts inexplicably fail
to protect shorter lawyer responses such as "OK." There is no reason to deny privilege
protection just because the lawyer communicates succinctly. Lawyers keeping in mind
some courts' narrow approach can bolster their client's privilege claim by responding to
their client's communications that explicitly or implicitly seek their legal advice. Such
responses might convince a court to protect both the client's and the lawyer's
communication.

Best Answer
The best answer to this hypothetical is MAYBE.
N 1/13
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Communications with Former Corporate Employees
Hypothetical 21
In conducting an investigation into a possible pattern of sexual harassment, you
think you will need to interview former corporate employees. However, you wonder
whether those communications will deserve attorney-client privilege protection.
Can the attorney-client privilege protect your communications with a former company
employee?
YES
Analysis
Once most courts abandoned the hierarchical approach and moved to the
Upjohn functionality test, it was not a great leap to extend the privilege beyond current
corporate employees to former corporate employees possessing information that the
corporation's lawyer needed. Most courts following the Upjohn standard extend
protection to former employees.
Majority View (the Peralta Standard)
The majority view protects a corporate lawyer's communications with a former
corporate employee, as long as the lawyer essentially meets the Upjohn standard in
collecting facts that the lawyer seeks in order to provide legal advice to the corporation.
On the other hand, the privilege generally does not protect communications in which a
corporation's lawyer discusses developments with a former employee that occurred
after the employee left the corporation.
This is sometimes called the Peralta standard. A quote from that case provides a
good example of how the limitation works.
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To the extent that conversations between Ms. Bresnan
[Cendant's lawyer] and Ms. Klaber [former Cendant
employee] went beyond Ms. Klaber's knowledge of the
circumstances of plaintiff's employment and termination, and
beyond Ms. Klaber's other activities within the course of her
employment with the defendant, such communications, if
any, have not been shown to be entitled to defendant's
attorney-client privilege. If, for example, Ms. Bresnan
informed Ms. Klaber of facts developed during the litigation,
such as testimony of other witnesses, of which Ms. Klaber
would not have had prior or independent personal
knowledge, such communications would not be privileged,
particularly given their potential to influence a witness to
conform or adjust her testimony to such information,
consciously or unconsciously.
Peralta v. Cendant Corp., 190 F.R.D. 38, 41 (D. Conn. 1999).
In 2010, another court applied the standard in essentially the same way. In that
case, the Eastern District of New York protected communications about the former
employee's time at the company.1 The court noted that the privilege did not protect
communications "beyond [the former employee's] activities within the course of her
employment with AT&T."2 For example, the court said that the privilege would not
protect communications about "'facts developed during the litigation, such as testimony
of other witnesses,' or any other facts which might 'influence a witness to confirm or
adjust her testimony to such information,' or 'how a question should be handled.'"3
In most situations, careful lawyers can limit their discussions with former
employees to what the employees learned while working for the company. They can
normally even address the substance of another witness's testimony or later developed
1

Gioe v. AT&T Inc., No. CV 90-4545 (LDW) (AKT), 2010 U.S. Dist. LEXIS 99066 (E.D.N.Y.
Sept. 20, 2010),
2

Id. at *7.

3

Id. (citation omitted).
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facts by discussing those topics or issues with the former employee, instead of simply
quoting another witness's testimony. Thus, this limitation usually does not hamper the
lawyer's trial preparation.
Most courts follow the Peralta approach.4 A small number of courts are hostile to
any application of the privilege to communications between a corporate lawyer and a
former corporate employee. For instance, one court held that "Peralta sweeps too
broadly," and that "counsel's communications with a former employee of the client
corporation generally should be treated no differently from communications with any

4

Gary Friedrich Enters., LLC v. Marvel Enters., Inc., No. 08 Civ. 1533 (BSJ) (JCF), 2011 U.S. Dist.
LEXIS 54154, at *20-21 (S.D.N.Y. May 20, 2011) ("Mr. Thomas's communications with Marvel's counsel
in preparation for his deposition is protected by Marvel's attorney-client privilege. Mr. Thomas is a former
employee of Marvel, and he was deposed in order to provide information about the origin of the Spotlight
Work -- 'information obtained during the course of [his] employment.'" (citation omitted)); In re Flonase
Antitrust Litig., 723 F. Supp. 2d 761, 764-65 (E.D. Pa. 2010) ("Bowers, the deponent, is a former
employee of the defendant. An entity that is a party to a dispute may claim attorney-client privilege for
employees who are authorized to act on its behalf. . . . Although the Court in Upjohn declined to rule on
whether the scope of the attorney-client privilege should extend to communications between a corporate
client and the client's former employees, many courts have since afforded such protection. . . . Because
Bowers' testimony concerned matters within the scope of her former responsibilities with defendant
corporation and because her conversations with defense counsel may be relevant to defendant's legal
strategy, her communications with defense counsel fall within the attorney-client privilege."); Sandra T.E.
v. S. Berwyn Sch. Dist. 100, 600 F.3d 612, 621 n.4 (7th Cir. 2009); Nicholls v. Philips Semiconductor
Mfg., No. 07 Civ. 6789 (KMK) (GAY), 2009 U.S. Dist. LEXIS 64644, at *5 (S.D.N.Y. July 27, 2009); Fisher
v. Halliburton, Civ. A. Nos. H-05-1731 & H-06-1971, 2009 U.S. Dist. LEXIS 14736, at *10 (S.D. Tex. Feb.
25, 2009); Price v. Porter Novelli, Inc., No. 07 Civ. 5869 (PAC), 2008 U.S. Dist. LEXIS 45742 (S.D.N.Y.
June 11, 2008); Export-Import Bank of the United States v. Asia Pulp & Paper Co., 232 F.R.D. 103, 112
(S.D.N.Y. 2005) ("Virtually all courts hold that communications between company counsel and former
company employees are privileged if they concern information obtained during the course of
employment."); United States v. Merck-Medco Managed Care, LLC, 340 F. Supp. 2d 554, 558 (E.D. Pa.
2004) ("[I]f the communication sought to be elicited relates to Ms. Elliott's [former employee] conduct or
knowledge during her employment with Medco Defendants, or if it concerns conversations with corporate
counsel that occurred during her employment, the communication is privileged; if not, the attorney-client
privilege does not apply" (emphases omitted); Surles v. Air France, No. 00 Civ. 5004 (RMB) (FM), 2001
U.S. Dist. LEXIS 10048, at *17 (S.D.N.Y. July 17, 2001) ("The vast majority of federal cases hold that
communications between company counsel and former company employees are protected by the
attorney-client privilege if they are focused on exploring what the former employee knows as a result of
his prior employment about the circumstances giving rise to the lawsuit.").
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other third-party fact witness."5 Of course, former employees fall outside the privilege
protection in a state following the "control group" standard.
Although the vast majority of courts adopt the Peralta standard, the absence of
unanimity causes the type of uncertainty hampering application of attorney-client
privilege. Unfortunately, there is no way that a lawyer will know for certain whether the
privilege will protect the lawyer's communication with a former employee. Federal
courts applying federal common law disagree about this, as do state courts whose law
federal courts sitting in diversity apply. The good news is that the vast majority of courts
protect such communications.
As with current employees, lawyers should follow the Upjohn process when
dealing with former employees, to assure privilege protection and the corporation's
continuing ownership of the privilege. In fact, it is even more important for lawyers to
carefully articulate (and perhaps even memorialize) an Upjohn warning when
communicating with former employees. After all, former employees do not have the
same incentive as current employees to honor the corporation's privilege at the risk of
being fired.
Availability of Work Product Protection
As in other contexts, the work product doctrine provides several other
opportunities for protection.
First, former employees might be considered "representatives" of a client, and
therefore capable of creating protected work product. Second, the opinion work product

5

Infosystems, Inc. v. Ceridian Corp., 197 F.R.D. 303, 305 & 306 (E.D. Mich. 2000).

47245260-1

207

Virginia State Bar
th
75 Annual Meeting - Corporate Counsel Section
Ethics Considerations for In-House Counsel
Hypotheticals and Analyses

McGuireWoods LLP
T. Spahn (6/14/13)

doctrine can usually cover the lawyer's statements to a corporate client's former
employee if the lawyer reveals opinions or litigation strategy in statements to the former
employee. For instance, one court held that "communications between a corporation's
counsel and former employee which are counsel's 'legal conclusions or legal opinions
that reveal [the corporation's] legal strategy' may be protected by the work-product
doctrine."6 Third, as long as the former employee is not an adversary, or a conduit to
the corporation's adversary, disclosing work product to a former employee generally
does not waive that protection.

Best Answer
The best answer to this hypothetical is YES.
B 2/13

6

Nicholls v. Philips Semiconductor Mfg., No. 07 Civ. 6789 (KMK) (GAY), 2009 U.S. Dist. LEXIS
64644, at *5 (S.D.N.Y. July 27, 2009).
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Communications with the "Functional Equivalent" of
Company Employees (the "Bieter" Doctrine)
Hypothetical 22
To avoid increasing overhead expenses (including health care) associated with
permanent employees, your company has been increasingly relying on independent
contractors to handle tasks. Some of these independent contractors work for many
months at a time on specific tasks, while others assist on a daily basis as a sort of
"surge" capacity. You sometimes have to communicate with these folks to obtain the
facts you need to provide legal advice to the company.
Can the attorney-client privilege protect your communications with such independent
contractors?
YES
Analysis
As one moves away from the current employees to former employees and farther
along the spectrum of those working for or assisting corporations, the privilege becomes
more difficult to establish. But as corporations increasingly outsourced functions to
independent contractors, a trend in privilege law began to expand the corporation's
ability to enjoy privilege protection.
This is called the Bieter doctrine after a 1994 Eighth Circuit case.1 If one hoped
for a decision expanding the attorney-client privilege in the corporate context, Bieter
presented a perfect opportunity. In that case, an independent contractor advisor
engaged in "daily interaction" with a company in an effort to develop a parcel of land.2
The independent contractor worked out of the company's offices and was paid a

1

In re Bieter Co., 16 F.3d 929, 938 (8th Cir. 1994).

2

Id. at 933.
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monthly fee along with expenses. At some point the independent contractor entered
into an employment relationship with the company, but essentially performed exactly the
same duties as before. The court noted that "it appears that [the independent
contractor/later employee's] duties remained substantially the same throughout."3
Most courts that have addressed the issue have followed the Bieter doctrine. For
instance, the Ninth Circuit explicitly adopted the Bieter standard in 2010.4
Interestingly, corporate lawyers hoping to establish (ahead of time or
retroactively) such a "functional equivalent" standard might run into some opposition
from human resources departments worried about employee benefits and other
ramifications of such a characterization.
Applying the "Functional Equivalent" Doctrine
Courts determining the applicability of the "functional equivalent" doctrine
originally examined such factors as the percentage of time the independent contractor
spent at the company and whether the contractor used a company office.5 In essence,
these traditional factors looked for the indicia of a normal employee/employer
relationship.
In a fascinating development, some courts have looked beyond these traditional
factors, and examined just the role that an independent contractor played rather than
the logistical arrangements such as work hours, presence at the company's location,
3

Id. at 934.

4

United States v. Graf, 610 F.3d 1148 (9th Cir. 2010) (the court ultimately determined that a
company consultant did not meet that standard).
5

2005).

Export-Import Bank of the U.S. v. Asia Pulp & Paper Co., 232 F.R.D. 103, 113, 114 (S.D.N.Y.
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etc. These courts are essentially extending privilege protection to communications with
non-employees who would otherwise normally fall outside the privilege as client
agents/consultants whose participation is not necessary for the transmission of
communications to and from the client.
A number of courts have articulated their approach to the "functional equivalent"
doctrine.6
In 2011, the Southern District of New York carefully analyzed the "functional
equivalent" doctrine, articulating a standard that other courts might follow. 7 The court
found that an "independent equity compensation consultant" did not meet the "functional
equivalent" standard. The court examined six factors: (1) whether the company relied
on the independent contractor "because its business is sporadic"; (2) whether the
independent contractor appeared on behalf of the company, corresponded with third
parties as a representative of the company, or was ever viewed by others as a company
employee; (3) whether the independent contractor was "physically present" at the
company, such as maintaining an office there, or spending "a substantial amount of his
time" there; (4) whether the company "lacked the internal resources necessary for an
[actual] employee to perform" the services; (5) whether the independent contractor
"exercise[d] any measure of independent decision-making authority" within the

6

Safeco Ins. Co. of Am. v. M.E.S., Inc., No. 09-CV-3312 (ARR) (ALC), 2011 U.S. Dist. LEXIS
140700, at *6 n.5 (E.D.N.Y. Dec. 6, 2011) ("This exception has been referred to as the 'functional
equivalent' doctrine, and has been applied in situations where 'the consultant had primary responsibility
for a key corporate job, . . . there was a continuous and close working relationship between the consultant
and the company's principals on the matters critical to the company's position in litigation, and . . . the
consultant is likely to possess information possessed by no one else at the company.'" (citation omitted)).
7

Steinfeld v. IMS Health Inc., No. 10 Civ. 3301 (CS)(PED), 2011 U.S. Dist. LEXIS 142288
(S.D.N.Y. Dec. 9, 2011).
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company; (6) whether the independent contractor "ha[d] ever sought out legal advice
from [the company's] attorneys as part of his work with the [company]."8 The court
found that the company fell short in trying to establish several of these factors. It would
not be surprising if this thoughtful standard became the norm.
This expansion of the "functional equivalent" doctrine is one of the most
significant new privilege trends in the corporate context. In essence, it represents an
"end run" around the majority rule, which takes a very narrow approach to the privilege
applicable to communications to and from a client's agent. Under the most expansive
cases, corporations can protect a much broader spectrum of communications with
consultants which otherwise would fall outside the privilege.
Lawyers wishing to maximize their corporate client's protection should be looking
for the type of indicia that can satisfy the Bieter standard. In fact, lawyers should
proactively work with their corporate clients to either assure that they can satisfy the
standard, or treat the independent contract as outside the attorney-client privilege. The
worst scenario is for the client and the lawyer to consider independent contractors as
within the intimate attorney-client relationship even though they are not.
Examples of Non-Employees Considered the "Functional Equivalent" of
Employees
Whether applying the traditional indicia or the newer approach, many courts have
found that non-employees should be treated for privilege purposes as the "functional
equivalent" of employees. The following list is in reverse chronological order, which
tends to highlight the newer and broader standards.
8

Id. at *9-11.
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Public relations consultant;9



Adviser assisting a company with a patent prosecution;10



Independent contractor who assisted a company in developing "an automated
nucleic acid detection system";11



Consultant delegated the job of communicating on the company's behalf "in
order to obtain legal advice for the company";12



Company's "functional CFO";13



Architect and construction management company employee assisting a real
estate project;14



Insurance company's founder and current consultant;15

9

A.H. v. Evenflo Co., Inc., Civ. A. No.-10-cv-02435-RBJ-KMT, 2012 U.S. Dist. LEXIS 76100, at *12
(D. Colo. May 31, 2012) ("'Evenflo did not have a public relations department, so Zeno Group served as
the functional equivalent.'" (citation omitted)); FTC V. Glaxosmithkline, 294 F.3d 141, 148 (D.C. Cir. 2002)
("'the consultants acted as part of a team with full-time employees regarding their particular assignments'
and, as a result, the consultants 'became intergral members of the team assigned to deal with issues
[that] . . . were completely intertwined with [GSK's] litigation and legal strategies.'" (internal citation
omitted)); Viacom, Inc. v. Sumioto Corp. (In re Copper Market Antitrust Litig.), 200 F.R.D. 213, 219
(S.D.N.Y. 2001).
10

Gen-Probe Inc. v. Becton, Dickinson & Co., Civ. Nos. 09cv2319 BEN (NLS) & 10cv0602 BEN
(NLS), 2012 U.S. Dist. LEXIS 74751 (S.D. Cal. May 30, 2012).
11

Gen-Probe Inc. v. Becton, Dickinson & Co., Civ. Nos. 09cv2319 BEN (NLS) & 10cv0602 BEN
(NLS), 2012 U.S. Dist. LEXIS 49028, at *4 (S.D. Cal. Apr. 6, 2012).
12

Safety Mgmt. Sys. v. Safety Software Ltd., No. 10 Civ. 1593 (RJH) (DF), 2011 U.S. Dist. LEXIS
119459, at *4 (S.D.N.Y. Oct. 5, 2011).
13

2011).

SEC v. Wyly, No. 10 Civ. 5760 (SAS), 2011 U.S. Dist. LEXIS 87660, at *13 (S.D.N.Y. July 27,

14

D&D Assocs., Inc. v. Bd. of Ed. of N. Plainfield, Civ. A. No. 03-1026 (MLC), 2011 U.S. Dist.
LEXIS 51853 (D.N.J. May 13, 2011).
15

United States v. Graf, 610 F.3d 1148, 1159 (9th Cir. 2010) ("We find the reasoning in Bieter
persuasive and adopt its principles in the Ninth Circuit. We hold that Graf's role at Employers Mutual was
that of a functional employee. As discussed above, Graf communicated with insurance brokers and
agents on behalf of Employers Mutual and managed company employees. More importantly, Graf was
the company's primary agent in its communications with corporate counsel. As we have previously noted,
'[a]s fictitious entities, corporations can seek and receive legal advice and communicate with counsel only
through individuals empowered to act on behalf of the corporation.' Admiral Ins. Co., 881 F.2d at 1492.
[Admiral Ins. Co. v. United States Dist. Court, 881 F.2d 1486, 1492 (9th Cir. 1989)] The district court
correctly held that Graf was that person."; relying on this conclusion in finding that as a functional
employee Graf would not have been separately represented by the company's lawyer, and thus ultimately
rejecting his privilege claim).
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Consultant whose company managed the plaintiff's business, including
overseeing its operations and sales of a product that was at issue in the
litigation;16



Consultant who wrote up a patent for an invention;17



Two advisors and consultants to a board of trustee, who "performed functions
that would have been performed by high-level managers with significant
responsibilities had [the company] conducted its business in a more
traditional corporate setting";18



Chief of Cardiology for a practice group, even though he only worked twenty
hours per month at the practice and also had a "full-time position with a
private cardiology group";19



Company consultant who was a former lawyer for the company;20



Employees of two consulting companies which assisted a party in preparing a
bid;21



Consultant/lobbyists assisting a casino in obtaining an Alabama bingo
license;22

Mt. Hawley Ins. Co. v. Felman Prod., Inc., 271 F.R.D. 125 (S.D. W. Va. 2010).

17

Coorstek, Inc. v. Reiber, Civ. A. No. 08-cv-01133-KMT-CBS, 2010 U.S. Dist. LEXIS 42594 (D.
Colo. Apr. 5, 2010).
18

Trs. of Elec. Workers Local No. 26 Pension Trust Fund v. Trust Fund Advisors, Inc., 266 F.R.D. 1,
8 (D.D.C. 2010).
19

United States ex rel. Fry v. Health Care Alliance of Greater Cincinnati, Case No. 1:03-cv-167,
2009 U.S. Dist. LEXIS 122921, at *12 n.3 (S.D. Ohio Dec. 11, 2009).
20

Raymond Rd. Assocs., LLC v. Taubman Ctrs., Inc., No. X02UWYCV075007877S, 2009 Conn.
Super. LEXIS 2875, at *26-27 (Conn. Sup. Ct. Oct. 30, 2009) ("Defendants and their counsel specifically
included Mr. Tennyson in the core group of Defendants' representatives responsible for deciding issues of
legal strategy. His duties did not change dramatically after he left the company. His position was never
filled by the company. All of these communications occurred under the express understanding that they
would be kept confidential.").
21

ACS State Healthcare, LLC v. FourThought Grp., Inc., No. 4:08CV03021, 2009 U.S. Dist. LEXIS
67866, at *6 (D. Neb. Aug. 3, 2009) ("Applying these principles to the case-at-hand, the Court finds that
MatrixPointe and SES constituted FourThought's representative for purposes of the attorney-client
privilege, and the communications at issue are privileged. MatrixPointe and SES worked closely with
FourThought in developing its bid to the Nebraska RFP, were named and included in the Nebraska bid
proposal, and possessed information that facilitated the ability of FourThoughts's counsel to represent
FourThought.").
22

Hope for Families & Cmty Serv., Inc. v. Warren, Case No. 3:06-CV-1113-WKW, 2009 U.S. Dist.
LEXIS 46009 (M.D. Ala. Apr. 21, 2009).
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Company accountant and tax consultant, even though he was employed by
his own firm;23



Client's consultant, who acted as the client's "eyes and ears" at a construction
project;24



Auto dealership's advisor who performed site design and evaluation services,
and investigated regulatory requirements covering the project site although
the advisor had other clients and spent only about one quarter of his time on
the dealership's project;25



Advisor who assisted the defendant in negotiations, but who did not draw a
salary, keep track of the time he worked for the defendant, or work in the
defendant's office (but who "should be characterized as the functional
equivalent of an executive, due to his high-level oversight of the company and
his interest in the company's financial health.";26



A company's president's acquaintance, who was "intimately involved" in
achieving the company's "chief objective, obtaining a patent";27

23

RoDa Drilling Co. v. Siegal, Case No. 07-CV-400-GFK-FHM, 2009 U.S. Dist. LEXIS 4559, at *4-5
(N.D. Okla. Jan. 22, 2009) ("Defendants argue that Mr. Holthouse cannot claim to be the functional
equivalent of a RoDa employee because Mr. Holthouse has testified he is an accountant and tax
consultant employed by his own firm. . . . At the preliminary injunction hearing Mr. Holthouse testified
extensively about the efforts he undertook on RoDa's behalf in discussing and documenting the terms of
the deal made between RoDa and Defendants. He also testified about the efforts he undertook on
RoDa's behalf to effect the transfer of title to the investment properties to RoDa, which efforts included
obtaining legal advice on RoDa's behalf. To conclude that Mr. Holthouse is not the functional equivalent
of a RoDa employee in regard to his communications with counsel would be to elevate form over
substance. The communications submitted in camera and Mr. Holthouse's testimony reveal that Mr.
Holthouse functioned as an employee, representative or agent of RoDa in seeking and receiving legal
advice for RoDa such that his communications with counsel are afforded the same attorney client
privilege as if he were a RoDa employee.").
24

American Mfrs. Mut. Ins. Co. v. Payton Lane Nursing Home, Inc., CV 05-5155 (SJF) (AKT), 2008
U.S. Dist. LEXIS 100080, at *11-12 (E.D.N.Y. Dec. 11, 2008).
25

MLC Auto., LLC v. Town of S. Pines, No. 1:05cv1078, 2007 U.S. Dist. LEXIS 2841 (M.D.N.C.
Jan. 11, 2007).
26

Memry Corp. v. Ky. Oil Tech., N.V., Case No. C04-03843 RMW (HRL), 2007 U.S. Dist. LEXIS
3094, at *11 (N.D. Cal. Jan. 4, 2007) (not for citation).
27

DE Techs., Inc. v. Dell, Inc., Civ. A. No. 7:04CV00628, 2006 U.S. Dist. LEXIS 62580, at *6-8
(W.D. Va. Sept. 1, 2006) ("The court believes that it is especially appropriate to look beyond the existence
of a formal employment relationship in those cases involving a small, fledgling company which is
compelled by circumstance to rely on compensation in kind, or even prior friendships with consulting
specialists, in obtaining information required by the company's attorney in order to provide legal
services. . . . In short, the court is unable to conclude, based on the existing record, that the documents
at issue are, or are not, privileged. The court does conclude, however, that resolution of this issue cannot
turn solely, or even primarily, on the nature of the employment relationship between DE and the various
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Government affairs consultant;28



A Colorado Department of Corrections independent contractor;29



Nontestifying expert;30



Consultants hired "for the express purpose of assisting with efforts" to sell a
company.31

Examples of Non-Employees Not Considered the "Functional Equivalent" of
Employees
To be sure, not all courts have taken this expansive view. 32 Courts have rejected
the "functional equivalent" doctrine's applicability to the following:


Talent agency employee;33



Commercial real estate employee acting as a leasing agent;34



"Independent equity compensation consultant";35



Environmental consultant;36



Accountant;37

third parties listed above. In the case of Blasdel, it is just as likely that the consultant was a 'functional
equivalent' of a DE employee. For these reasons, the court sustains plaintiff's objections to the orders
granting defendant's motions to compel.").
28

FTC V. Glaxosmithkline, 294 F.3d 141, 148 (D.C. Cir. 2002). 194

29

Alliance Constr. Solutions, Inc. v. Dep't of Corr., 54 P.3d 861, 863 (Colo. 2002).

30

W. Res., Inc. v. Union Pac. R.R. Co., No. 00-2043-CM, 2002 U.S. Dist. LEXIS 1911 (D. Kan.
Jan. 31, 2002).
31

McCaugherty v. Siffermann, 132 F.R.D. 234, 239 (N.D. Cal. Aug. 10, 1990).

32

LG Elecs. U.S.A., Inc. v. Whirlpool Corp., 661 F. Supp. 2d 958 (N.D. Ill. 2009).

33

Caruso v. Grace, No. 11 Civ. 2353 (SAS) (KNF), 2012 U.S. Dist. LEXIS 89176 (S.D.N.Y.
June 27, 2012).
34

Banco Do Brasil, S.A. v. 275 Wash. St. Corp., Civ. A. No. 09-11343-NMG, 2012 U.S. Dist. LEXIS
51358 (D. Mass. Apr. 12, 2012).
35

Steinfeld v. IMS Health Inc., No. 10 Civ. 3301 (CS) (PED), 2011 U.S. Dist. LEXIS 142288, at *1
(S.D.N.Y. Dec. 9, 2011).
36

AVX Corp. v. Horry Land Co., Civ. A. No. 4:07-cv-3299-TLW-TER, 2010 U.S. Dist. LEXIS
125169, at *23 (D.S.C. Nov. 24, 2010) ("Unlike Bieter, there is no indication here that any consultant was
hired by AVX, appeared as a representative of AVX, or otherwise functioned as an employee of AVX.").
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Whirlpool's advertising agencies;38



A company's financial consultant who apparently never used an office made
available to him in defendant's premises, and who was able to "start and build
a successful consulting business" despite spending 80-85 percent of his time
working on a restructuring deal for the defendant;39



Duke University official appointed by MIT to conduct an investigation into an
MIT student's suicide;40



A former 25-year employee, now acting as a full-time consultant;41

RCC, Inc. v. Cecchi, Civ. No. 323447, 2010 Md. Cir. Ct. LEXIS 8 (Md. Cir. Ct. Nov. 18, 2010).

38

LG Elec. U.S.A., 661 F. Supp. 2d at 963, 965 (N.D. Ill. 2009) (noting that Northern District of
Illinois cases have "expressed doubts regarding the functional equivalent test"; ultimately finding the
advertising agency employees outside the doctrine; "Whirlpool's agencies may prepare its marketing
materials, but Whirlpool, like Merck, exercises the final say in all of its advertisements, closely monitors all
agency work, and retains all rights in the agencies' work product. Whirlpool claims that '[i]t would be
effectively impossible for Whirlpool employees to communicate critical information to their agency
counterparts, if they could not discuss legal issues or the Law Department's input,'. . . . but this
misconstrues the scope of the attorney-client privilege. To the extent that agencies need to be informed,
Whirlpool's non-legal employees may screen counsel's legal advice and communicate Whirlpool's
business concerns to the agencies without revealing Whirlpool's confidential communications to its
counsel. . . . Whirlpool does not allow its agencies the freedom to design advertisements without
Whirlpool's internal marketing approval. Accordingly, even assuming arguendo that the Seventh Circuit
would adopt the de facto employee test applied by other circuits -- which is not at all clear -- the factors
delineated in Asia Pulp, 232 F.R.D. at 113 [Export-Import Bank of the United States v. Asia Pulp & Paper
Co., Ltd., 232 F.R.D. 103 (S.D.N.Y. 2005)], establish that Whirlpool's agencies do not qualify for the de
facto exception.").
39

2005).
40

2005).

Export-Import Bank of the U.S. v. Asia Pulp & Paper Co., 232 F.R.D. 103, 113-114 (S.D.N.Y.
Carpenter v. MIT, No. 03-2660, 2005 Mass. Super. LEXIS 246, at *7-9 (Mass. Super. Ct. May 17,

41

Freeport-McMoran Sulphur, LLC v. Mike Mullen Energy Equip. Res., Inc., Civ. A. No. 03-1496 c/w
03-1664 SECTION: "A" (4), 2004 U.S. Dist. LEXIS 10048, at *15 (E.D. La. June 2, 2004) ("The Court
finds that Freeport has not carried its burden in setting forth sufficient facts for the Court to decide with a
reasonable certainty that the attorney-client privilege is applicable here, as the court found in Bieter. For
example, Freeport has not established, or attempted to establish, that Mr. Maduell holds himself out to be
or is perceived by others as Freeport's representative. Nor has Freeport shown the Court, for instance,
that Mr. Maduell is the intimate link with the development of Main Pass Energy Hub project, and the
project is the sine qua non of Freeport's existence. As another example, Freeport does not assert that
Mr. Maduell owns any equity interest in the Main Pass Energy Hub project. The above are some
examples of the characteristics considered by the Bieter Court in determining that Mr. Klohs was more
than an independent contractor for Bieter Company. Freeport's general contentions regarding Mr.
Maduell's length of time in association with Freeport or the fact that he works in Freeport's office and
assists with the development of the Main Pass Energy Hub project fall short of the findings in Bieter.").
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Employees of a company providing computing, consulting and other support
services to credit card issuers, concluding the company "was merely a
transaction processing and computer services corporation provided standard
trade services" to the bank;42



An apartment complex's "managing agent";43



Employees of a consulting firm assisting GMAC in GMAC's investigation of
the financial effect of the 9-11 attack on the World Trade Center;44



Employees of the insurance broker for the World Trade Center's lessee, who
participated in discussions with the lessee's employees after the 9-11 attack
on the World Trade Center;45



Former Home Depot independent contractor.46

Best Answer
The best answer to this hypothetical is YES.
B 2/13

42

In re Currency Conversion Fee Antitrust Litig., MDL No. 1409, M 21-95, 2003 U.S. Dist. LEXIS
18636, at *7 (S.D.N.Y. Oct. 21, 2003).
43

Horton v. United States, 204 F.R.D. 670, 672 (D. Colo. 2002).

44

SR Int'l Bus. Ins. Co. Ltd. v. World Trade Ctr. Props LLC, No. 01 Civ. 9291 (JSM), 2002 U.S. Dist.
LEXIS 11949, at *13 (S.D.N.Y. July 3, 2002) ("The Harbor Group is a separate and independent
corporation that provides consulting services to banks, lenders, and other corporate clients relating to
insurance issues. . . . Just as this Court found with respect to the relationship between the Silverstein
Parties and employees of Willis, there has been no showing on this motion . . . that the Harbor Group
employees' roles were functionally equivalent to those employees of GMAC.").
45

SR Int'l Bus. Ins. Co. Ltd. v. World Trade Ctr. Props., LLC., No. 01 Civ. 9291 (JSM), 2002 U.S.
Dist. LEXIS 10919 (S.D.N.Y. June 19, 2002); (addressing interactions between Silverstein's employees
and employees of Willis, Silverstein's insurance broker; ultimately concluding that Willis employees were
not the functional equivalent of the Silverstein employee).
46

Miramar Constr. Co. v. Home Depot, Inc., 167 F. Supp. 2d 182, 185 (D.P.R. 2001) (holding that
extending the privilege to such an independent contractor "would represent a tremendous expansion of
the privilege beyond corporate employees to any individual contractually associated with a corporation on
a full-time basis for some period of time. This Court declines to take such a path, in view of the important
principle that the privilege is to be 'narrowly confined because it hinders the courts in the search for
truth.'"(citation omitted)).
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Risks of Communications with, in the Presence of, or
Disclosed to, Client Agents
Hypothetical 23
You have been trying to educate your company's senior executives about the
narrowness of the attorney-client privilege. However, some executives still seem to
consider as part of their "team" agents such as investment bankers, environmental
consultants, and accountants. The executives sometimes direct such folks to call you
for discussions about your concerns, sometimes copy such independent contractors on
their emails to you, and sometimes forward your legal analyses to such agents.
Do the executives' actions jeopardize the company's privilege protection?
YES
Analysis
Perhaps the most counter-intuitive rule in attorney-client privilege law is the
inapplicability of privilege protection to communications to and from nearly all client
agents, consultants or other third parties assisting the client (collectively called "agents"
in this chapter). The vast majority of courts find that client agents stand outside the
attorney-client privilege, except for a very small number of agents necessary for the
transmission of privileged communications between clients and their lawyers.1
A client's agent can either be inside or outside the intimate attorney-client
relationship.2 One case used the useful term "magic circle."3

1

Some courts' expansion of the "functional equivalent" doctrine treats as corporate employees
some agents who are not actually salaried corporate employees.
2

Restatement (Third) of Law Governing Lawyers § 70 cmt. e (2000) ("Whether a third person is an
agent of the client or lawyer or a non-privileged 'stranger' is critical in determining application of the
attorney-client privilege. If the third person is an agent for the purpose of the privilege, communications
through or in the presence of that person are privileged; if the third person is not an agent, then the
communications are not in confidence . . . and are not privileged. Accordingly, a lawyer should allow a
nonclient to participate only upon clarifying that person's role and when it reasonably appears that the
47245260-1
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Significantly, properly characterizing a client's agent can dramatically impact
privilege protection in three separate but related contexts.
1. When the client or the lawyer communicates directly with the client agent;
2. When the client and the lawyer engage in an otherwise privileged
communication in the client agent's presence (either in person or
electronically);
3. When the client or the lawyer shares a privileged communication with the
client agent.
The involvement of a client agent outside the intimate attorney-client relationship
has a different privilege effect in each of these scenarios, although the bottom line is the
same: the privilege does not apply.
1. Communications with such a client agent do not deserve privilege protection;
2. The client agent's presence during otherwise privileged communications
aborts the privilege;
3. Disclosing privileged communications to such a client agent waives the
privilege.
Communications with Client Agents
All courts consider within the privilege protection any client agents who are
necessary for the transmission of privileged communications between clients and their
lawyers.
Examples include:

benefit of that person's presence offsets the risk of a later claim that the presence of a third person
forfeited the privilege.").
3

United States v. Morrell-Corrada, 343 F. Supp. 2d 80, 88 (D.P.R. 2004) ("Where a client chooses
to share communications between himself and his lawyer outside the 'magic circle' of secretaries and
interpreters, the courts have usually found a waiver of the privilege."), cert denied, 549 U.S. 888 (2006).
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Member of the client's staff, such as a secretary or administrative assistant,
who merely creates, transmits, or files the privileged communications;4



Interpreter or translator required by the client to effectively communicate with
a lawyer;5



Mother acting as her incarcerated son's agent in arranging for a lawyer;6



Representative of an incapacitated person, for example, parents of a
quadriplegic assisting in finding a lawyer for their son;7



Parents helping a minor child who requires legal advice or representation.8

Courts' Disagreement About Communications with Other Client Agents
Some courts take a very narrow view of client agents who are within the privilege
protection, while other courts take a broader view.
Most lawyers try to argue that their clients' agents are within the privilege, usually
by arguing that the agents fall into or close to the narrowest view discussed immediately
above. Thus, courts have had to define the level of necessity that a client agent must
4

Silicon Labs Integration, Inc. v. Melman, No. C08-04030 RMW (HRL), 2010 U.S. Dist. LEXIS
122871 (N.D. Cal. Nov. 3, 2010); Bowen v. Parking Auth., Civ. A. No. 00-5765 (JBS), 2002 U.S. Dist.
LEXIS 14585 (D.N.J. July 30, 2002).
5

Khoshmukhamedov v. Potomac Elec. Power Co., Civ. A. No. AW-11-449, 2012 U.S. Dist. LEXIS
53726, at *16 (D. Md. Apr. 17, 2012) ("the record reflects that Plaintiffs relied on these individuals to
understand their litigation against Defendant and to facilitate their relationship with their attorneys,
particularly given that Plaintiffs are non-native English speakers."); Farahmand v. Jamshidi, Civ. A. No.
04-542 (JDB), 2005 U.S. Dist. LEXIS 2198, at *8-9 (D.D.C. Feb. 11, 2005) ("The notes at issue in this
case reflect the client's fundamental inability to communicate with his attorney without an intermediary;
had plaintiff been able to communicate with his attorney directly, in English, his notes would not likely
have been written in Farsi, nor would he have needed to bring a relative to translate for him when
meeting his attorney, nor would an interpreter have been necessary at his deposition. . . . Accordingly,
plaintiff's son-in-law may serve as an intermediary for the limited purpose of facilitating communication
between attorney and client, without breaching the element of confidentiality required for the attorneyclient privilege to attach."); Carter v. Cornell Univ., 173 F.R.D. 92, 94 (S.D.N.Y. 1997) ("Thus, for
example, the attorney-client privilege attaches to a communication between a client and a translator hired
by the lawyer if the translator's only function is to allow the lawyer to communicate with a client whose
language he does not speak.").
6

Gerheiser v. Stephens, 712 So. 2d 1252, 1254 (Fla. Dist. Ct. App. 1998).

7

Hendrick v. Avis Rent A Car Sys., Inc., 944 F. Supp. 187, 189-90 (W.D.N.Y. 1996).

8

Grubbs v. K Mart Corp., 411 N.W.2d 477, 480 (Mich. Ct. App. 1987).
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meet in order to fall within the privilege protection. This standard applies to all three
contexts in which a client agent's role can be outcome-dispositive: (1) communications
with the client agent; (2) otherwise privileged communications in the presence of the
client agent; and (3) disclosure of privileged communications to the client agent.
Courts must thus select a spot along the spectrum of necessity when
characterizing client agents as inside or outside the privilege protection. The scope of
the spectrum might seem surprising, given the importance of certainty for privilege
protection. To be sure, most courts pick a spot near the end of the spectrum requiring
that the client agent play a necessary role in the transmission of privileged information.
Still, various courts and authorities have articulated the following standards:


The agent played an indispensable role;9



The agent's assistance was "nearly indispensable;"10



The agent's participation was "necessary";11

9

Campbell v. Dastoor, 79 Va. Cir. 569, 572 (Va. Cir. Ct. 2009) (analyzing the privilege and work
product implications of a doctor sued for medical malpractice moving to another employer (PCA), which
was the named insured patient in the medical malpractice insurance policy; ultimately rejecting the
doctor's argument that the new employer's president/CEO was an agent within the attorney-client
relationship; "There is no evidence that Dr. Polverino's role was 'indispensable.'"); Bradford v. Goodwin,
56 Va. Cir. 370 (Va. Cir. Ct. 2001).
10

Nat'l Educ. Training Grp., Inc. v. SkillSoft Corp., No. M8-85(WHP), 1999 U.S. Dist. LEXIS 8680,
at *12-13 (S.D.N.Y. June 9, 1999).
11

United States v. Ghavami, No. 10 Cr. 1217 (KMW) (JCF), 2012 U.S. Dist. LEXIS 80593, at *7-8
(S.D.N.Y. June 5, 2012) ("[D]isclosure does not create a waiver when the third party is a necessary
conduit of information between attorney and client."); Dr. Reddy's Labs. Ltd. v. MDS, Inc., Civ. No. 092398, 2012 U.S. Dist. LEXIS 41648, at *9-10 (D.N.J. Mar. 27, 2012) (holding that client agents are within
the privilege if they are "necessary" intermediaries); E.I. du Pont de Nemours & Co. v. MacDermid, Inc.,
Civ. A. No. 06-3383 (MLC), 2009 U.S. Dist. LEXIS 85436, at *8 (D.N.J. Sept. 17, 2009) (not for
publication) ("The attorney-client privilege also protects communications made to an attorney's agent
where the communication is necessary for the client to obtain informed legal advice from the attorney.");
Leone v. Fisher, Civ. No. 3:05-CV-521 (CFD) (TPS), 2006 U.S. Dist. LEXIS 75571, at *14 (D. Conn.
Oct. 18, 2006); Gerheiser v. Stephens, 712 So. 2d 1252, 1254 (Fla. Dist. Ct. App. 1998).
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There were "extraordinary" circumstances present, such as the need for an
interpreter or the client's serious injury;12



The agent played a vital role;13



The agent's participation was "necessary or highly useful";14



The agent's participation was "reasonably necessary" to facilitate the
communications;15



The agent, such as a translator, "added value" to the attorney-client
communications.16

Properly analyzing the privilege implications of various agents sometimes
requires a factual determination. In 2012, a Florida court analyzed the implications of a
wife's communications with her lawyer in the presence of her daughter and son-in-law.17
The court noted the wife's age, her inability to understand some of the documents and
her suffering from "a number of aliments, including short-term memory loss, glaucoma,
and deafness."18 The court remanded to the trial court
to make a factual determination, after the presentation of
evidence, as to whether the wife's communications with
counsel in the presence of her daughter and son-in-law were
12

In re Grand Jury Subpoenas, 995 F. Supp. 332, 340 (E.D.N.Y. 1998) ("A private person,
however, generally has no need for a representative to communicate with an attorney. Only in
extraordinary cases, as, for example, where a client needs an interpreter, or where he is so seriously
injured that he cannot deal directly with counsel, . . . has the attorney-client privilege been extended to the
designated representative of an individual client.").
13

Stayinfront, Inc. v. Tobin, Civ. A. No. 05-4563 (SRC), 2006 U.S. Dist. LEXIS 80498, at *10-11
(D.N.J. Nov. 3, 2006) (not for publication).
14

Sher v. SAF Fin., Inc., Civ. A. No. RDB 10-1895, 2011 U.S. Dist. LEXIS 42192, at *8 (D. Md.
Apr. 19, 2011) ("The Trustee does not contend that Protiviti's communications as a financial advisor were
necessary or highly useful to the consultation between TMST and its counsel.").
15

Witte v. Witte, No. 4D11-3520, 2012 Fla. App. LEXIS 5178, at *3 (Fla. Apr. 4, 2012); Restatement
(Third) of Law Governing Lawyers § 70 cmt. f (2000).
16

In re Lindsey, 158 F.3d 1263, 1280-81 (D.C. Cir.), cert. denied, 525 U.S. 996 (1998).

17

Witte v. Witte, No. 4D11-3520, 2012 Fla. App. LEXIS 5178 (Fla. Apr. 4, 2012).

18

Id. at *3.
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intended to remain confidential as to other third parties, and
whether the disclosure to the daughter and son-in-law, within
the factual circumstances presented by this case, was
reasonably necessary for the transmission of the
communications.
Witte v. Witte, No. 4D11-3520, 2012 Fla. App. LEXIS 5178, at *7 (Fla. Apr. 4, 2012).
Courts adopting a standard near the more demanding end of the spectrum
obviously protect a fewer number of client agents. Two 2010 opinions by wellrespected Southern District of New York judges show how courts analyze this issue. In
July 2010, Magistrate Judge James Francis addressed the implications of two individual
plaintiffs disclosing privileged communications to their accountant and their business
advisor. Predictably, Judge Francis found that the disclosure waived any attorney-client
privilege. Green v. Beer, No. 06 Civ. 4156 (KMW) (JCF), 2010 U.S. Dist. LEXIS 65974
(S.D.N.Y. July 2, 2010). Judge Francis then turned to the individual plaintiffs' practice of
relying on their son to print off their emails. The son had filed an affidavit explaining that
his parents "are not proficient in the use [of] electronic mail," so "it was necessary for
these communications to be delivered to my e-mail address to insure a timely receipt."19
Judge Francis found that the practice waived the privilege, concluding that the
explanation did not satisfy what Judge Francis called the "'necessity' prong" of the
privilege. He concluded that "[l]ack of technical competence . . . is not the equivalent of
an inability to communicate."20 The son "was not required to act as a translator

19

Green v. Beer, No. 06 Civ. 4156 (KMW) (JCF), 2010 U.S. Dist. LEXIS 65974, at *12 (S.D.N.Y.
July 2, 2010).
20

Id. at *11.
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between his parents and their attorney," and there was "no evidence that other,
confidential, means of communications would not have been sufficient."21
The plaintiffs appealed Magistrate Judge Francis's ruling. Equally well-respected
District Judge Kimba Wood then addressed this issue. Predictably, she affirmed the
finding that disclosure to the accountant and the financial advisor waived the privilege.
However, she reversed Magistrate Judge Francis' conclusion about the plaintiffs' son.
Pointing to a New York state statute protecting electronic communications, Judge Wood
recognized that the son acted as his parent's "agent" in providing "technical assistance"
in their communications.22 Judge Wood also pointed to "public policy" in declining to
find a waiver.23 As Judge Wood explained,
[a] client lacking proficiency in Internet technology should not
be prevented from enjoying the advantages of e-mail
correspondence for fear that the necessary assistance of a
third party -- here, the Green Plaintiffs' son -- in sending or
receiving such correspondence will lead to the forfeiture of
the attorney-client privilege.
Green, 2010 U.S. Dist. LEXIS 87484, at *14.
Although Judge Wood's decision should prompt sighs of relief in all technically
challenged folks, it would be a mistake to think that she took an expansive view of client
agents who should be considered inside the privilege protection. She specifically found
that the son's assistance was "necessary," and she also affirmed Magistrate Judge's

21

Id. at *12.

22

Green v. Beer, No. 06 Civ. 4156 (KMW) (JCF), 2010 U.S. Dist. LEXIS 87484, at *5 (S.D.N.Y.
Aug. 24, 2010).
23

Id. at *14.
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conclusion that the plaintiffs' accountant and financial advisor were outside the
privilege.24
These 2010 decisions highlight the narrowness of most courts' view of client
agents who are inside the privilege protection.
Examples of Communications with Client Agents Within Privilege Protection
In contrast to most courts' narrow view of the type of client agent who is within
the privilege protection, a smaller number of courts take a broader view.
The Restatement adopts perhaps the most liberal approach to privilege
protection for client agents.
A person is a confidential agent for communication if the
person's participation is reasonably necessary to facilitate
the client's communication with a lawyer or another
privileged person and if the client reasonably believes that
the person will hold the communication in confidence.
Factors that may be relevant in determining whether a third
person is an agent for communication include the customary
relationship between the client and the asserted agent, the
nature of the communication, and the client's need for the
third person's presence to communicate effectively with the
lawyer or to understand and act upon the lawyer's advice.
Restatement (Third) of Law Governing Lawyers § 70 cmt. f (2000).
The Restatement provides some examples, which reflect the Restatement's
broad view.
An agent for communication need not take a direct part in
client-lawyer communications, but may be present because
of the Client's psychological or other need. A business
person may be accompanied by a business associate or
expert consultant who can assist the client in interpreting the
legal situation.
24

Id. at *5.
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Id.
Courts taking a broad view have found that the following client agents were
inside the privilege protection:


Third-party insurance administrator;25



Insurance company employee arranging for a lawyer to represent an
insured;26



Fund manager;27



Accountant;28



Tax manager;29



Third-party claims administrator;30

25

U.S. Fire Ins. Co. v. City of Warren, Case No. 2:10-CV-13128, 2012 U.S. Dist. LEXIS 82625, at
*14 (E.D. Mich. June 14, 2012) ("Because the City's third-party administrator served as the City's agent in
administering the claims involved in the underlying litigation, communication involving the City, Crawford
& Company, and the City's attorneys are privileged.").
26

State ex rel. Dawson v. Bloom-Carroll Local Sch. Dist., 959 N.E.2d 524, 530 (Ohio 2011) ("In
effect, the insurance company stands in the shoes of the district, and its letter naming Cooper as the
district's attorney in Dawson's due-process lawsuit is covered by the attorney-client privilege."); Jentz v.
ConAgra Foods, Inc., Case Nos. 10-cv-0474- & -0952-MJR-PMF, 2011 U.S. Dist. LEXIS 127546 (S.D. Ill.
Nov. 3, 2011); Sowell v. Dominguez, Case No. 2:09 cv 47, 2011 U.S. Dist. LEXIS 110407 (N.D. Ind. Sept.
27, 2011).
27

Ryskamp v. Looney, Civ. A. No. 10-cv-00842-WJM-KLM, 2011 U.S. Dist. LEXIS 98644, at *6 (D.
Colo. Sept. 1, 2011) ("[T]he Advisers Counsel were relied on by the Adviser portfolio managers to ensure
regulatory and other compliance issues involving the Fund's investments, they communicated with the
Fund's counsel, and were involved in decisions which are the subject of this litigation.").
28

Stopka v. Am. Family Mut. Ins. Co., 816 F. Supp. 2d 516 (N.D. Ill. 2011); Osherow v. Vann (In re
Hardwood P-G, Inc.), 403 B.R. 445, 459 (Bankr. W.D. Tex. Apr. 13, 2009) ("In the context of a
bankruptcy, a debtor's attorney would never be the one to hire an accountant for work that such an
accountant would perform on behalf of the estate -- even when the work is for the purpose of facilitating
client and attorney communications."; noting that the attorney-client privilege protected the forensic
accountant's report even though the debtors rather than the debtors' counsel had retained the forensic
accountant; explaining that the forensic accountant's "role was analogous to that of an interpreter
between the L&B [debtors' counsel] and the debtors"); Caremark, Inc. v. Affiliated Computer Servs., Inc.,
192 F.R.D. 263, 267-68 (N.D. Ill. 2000).
29

SEC v. Wyly, No. 10 Civ. 5760 (SAS), 2011 U.S. Dist. LEXIS 87660, at *61-62 (S.D.N.Y. July 27,
2011) ("Document 116 is a memo prepared by Stacy Wittrup, who served as Highland Stargate's tax
manager. She is acting as a necessary agent -- facilitating attorney-client communications on tax
matters. The memo sets forth factual information to assist the lawyers in preparing IDR responses. The
communication is unquestionably privileged.").
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PWC, acting as a client's agent in communicating with the client's lawyer;31



Insurance company adjustor;32



Investment advisor JPMorgan;33



Lay union representative;34



Insured's insurance broker;35



Third-party workers compensation claims administrator;36



Client's daughter;37

30

Mitsui Sumitomo Ins. Co. v. Carbel, LLC, Case No. 09 21208 CIV GOLD/GOODMAN, 2011 U.S.
Dist. LEXIS 74148 (S.D. Fla. July 11, 2011); Sevenson Envtl. Servs., Inc. v. Sirius Am. Ins. Co., 883
N.Y.S.2d 423, 425 (N.Y. App. Div. 2009).
31

Pasadena Ref. Sys. Inc. v. United States, Civ. A. No. 3:10-CV-0785-K (BF), 2011 U.S. Dist.
LEXIS 54743, at *3-4 (N.D. Tex. Apr. 26, 2011) ("When the client appoints a representative to obtain or
act on legal advice, or to talk to the lawyer, the privilege covers what the intermediaries say to the lawyer
and what the lawyers says to them. . . . However, the privilege extends to the representative only for
communications intended to help the lawyer provide legal services to the client.").
32

Royal Bahamian Ass'n. v. QBE Ins. Corp., Case No. 10-21511-CIV-MORENO/GOODMAN, 2010
U.S. Dist. LEXIS 101275, at *10-11 (S.D. Fla. Sept. 20, 2010) ("QBE would be handcuffed in its ability to
evaluate the claim if its field adjuster could not communicate with QBE's outside counsel without waiving
the attorney-client privilege. If . . . the attorney-client privilege extends to a public relations firm which
consulted with the client's attorneys on how to handle issues involving litigation matters, then surely
communications with an insurer's field adjuster remain privileged."); In re Arden, No. 08-03-00269-CV,
2004 Tex. App. LEXIS 2596, at *8-9 (Tex. App. Mar. 24, 2004) ("[T]he insurance adjuster's role in
recording the witness statements in lieu of the relator's legal defense would reasonably be interpreted as
a representative of the client. Therefore, the adjuster's role in collecting Arden's witness statement was
as a representative acting with the purpose of obtaining and facilitating Arden's legal representation,
rendering their communication protected by the attorney-client privilege.").
33

Dahl v. Bain Capital Partners, LLC, Civ. A. No.: 07-12388-EFH, 714 f. supp. 2d 225 (D. Mass.
2010); Blau v. Harrison (In re JP Morgan Chase & Co. Sec. Litig.), MDL No. 1783, Master Dkt. No. 06 C
4674, 2007 U.S. Dist. LEXIS 60095, at *19, *20, *21-22 (N.D. Ill. Aug. 13, 2007).
34

2010).

Black v. Potter, No. C 08-01344 SI, 2010 U.S. Dist. LEXIS 19518, at *3-4 (N.D. Cal. Feb. 6,

35

Navigators Mgmt. Co. v. St. Paul Fire & Marine Ins. Co., Case No. 4:06CV1722 SNLJ, 2009 U.S.
Dist. LEXIS 14021 (E.D. Mo. Feb. 24, 2009); Atmel Corp. v. St. Paul Fire & Marine Ins. Co., 409 F. Supp.
2d 1180 (N.D. Cal. 2005); Exxon Corp. v. St. Paul Fire & Marine Ins., 903 F. Supp. 1007 (E.D. La. 1995).
36

Crow v. Crawford & Co., 259 S.W.3d 104, 122 (Mo. Ct. App. 2008) (("Although Litwiller is not an
attorney and does not directly work for an attorney, her job as a third-party administrator for workers'
compensation claims against Cassens requires her to investigate such claims and make reports on them,
which include suggestions on disposition. Documents prepared by an agent or employee at the
employer's direction for the purpose of obtaining the advice of counsel or for use in prospective or
pending litigation are encompassed by the attorney-client privilege.").
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Client's investment banking firm Goldman Sachs;38



Client's husband;39



Company's in-house lawyer acting as agent for a customer;40



Friend;41



Agent hired by a client for purposes of her communications with attorneys;42



Risk management analyst;43



Company owner's son, who acted as his father's representative;44



Financial and tax advisor;45

37

Moler v. CW Mgmt. Corp., 190 P.3d 1250, 1251, 1253 (Utah 2008) (explaining that the plaintiffs'
daughter "graduated from law school and was at one time a practicing attorney," but had never
represented her parents in the matter, although she assisted them in retaining a law firm and participated
in some communications between them and their lawyer; ultimately concluding that the daughter was
within the scope of the privilege; "We recognize that some jurisdictions have adopted the contrary rule
that only corporate clients or similar entities may have representatives. We also recognize the concern
that allowing individuals to have representatives could extend the privilege to a limitless number of third
parties, potentially subverting the truth-finding function of courts. But in our view, this concern is
adequately addressed by the language of the rule [Utah R. Evid. 504], which carefully limits a
'representative' to 'one having authority to obtain professional legal services, or to act on advice rendered
pursuant thereto, on behalf of the client, or one specifically authorized to communicate with the lawyer
concerning a legal matter.'" (footnote omitted)).
38

Apsley v. Boeing Co., Case No. 05-1368-MLB, 2008 U.S. Dist. LEXIS 5274 (D. Kan. Jan. 22,
2008); Stafford Trading, Inc. v. Lovely, No. 05-C-4868, 2007 U.S. Dist. LEXIS 13062, at *29 (N.D. Ill.
Feb. 22, 2007) ("Because GS was acting as Stafford's agent, seeking legal advice necessary to facilitate
the transaction, the Court finds that the document is privileged.").
39

In re Horowitz, No. 312365, 2007 N.Y. Misc. LEXIS 4709, at *3 (N.Y. Sur. Ct. June 21, 2007)
(unpublished opinion).
40

Clean Air Council v. Dragon Int'l Grp., Civ. No. 1:CV-06-0430, 2007 U.S. Dist. LEXIS 27938, at
*3-4 (M.D. Pa. Apr. 16, 2007).
41

Newman v. State, 863 A.2d 321, 334 (Md. 2004) (holding that the presence of a grown woman's
friend at a meeting with the woman's lawyer did not destroy the privilege; noting that the lawyer had
requested the friend's presence so the friend could provide a "cool head"; also noting that the friend
"acted as a source of support" for the woman during divorce and custody proceedings).
42

Hayles v. Advanced Travel Mgmt. Corp., No. 01 Civ. 10017 (BSJ) (DFE), 2002 U.S. Dist. LEXIS
7192 (S.D.N.Y. Apr. 10, 2002).
43

Head v. Inova Health Care Servs., 55 Va. Cir. 43, 45 (Va. Cir. Ct. 2001).

44

Nat'l Converting & Fulfillment Corp. v. Bankers Trust Corp., 134 F. Supp. 2d 804, 805, 807 (N.D.
Tex. 2001).
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Insurance agent;46



Business consultant.47

McGuireWoods LLP
T. Spahn (6/14/13)

Examples of Communications with Client Agents Outside Privilege Protection
In considering the status of client agents who are not clearly necessary for the
transmission of privileged communications, most courts take a very narrow view of the
type of client agents who are within the privilege protection in the three contexts
discussed above.
Three 2008 decisions demonstrate how strict some courts' standard can be.
In CT v. Liberal School District,48 the District of Kansas analyzed the privilege
implications of a young plaintiff's father's involvement in his son's lawsuit against a
school district. The court noted that the father had filed the lawsuit against the school
district as his son's next friend, when the son was fifteen. The court addressed whether
the father's involvement in otherwise privileged communications destroyed the privilege
after his son turned eighteen. The court acknowledged that the son "gave his father
explicit consent to continue to act as his agent after he reached the age of eighteen."49

45

Segerstrom v. United States, No. C 00-0833 SI, 2001 U.S. Dist. LEXIS 2949, at *9 (N.D. Cal.
Feb. 6, 2001).
46

Linde Thomson Langworthy Kohn & Van Dyke, P.C. v. Resolution Trust Corp., 5 F.3d 1508, 1515
(D.C. Cir. 1993) (holding that the privilege can apply to communications between an insured and the
insurer "for the express purpose of seeking legal advice with respect to a concrete claim, or for the
purpose of aiding an insurer-provided attorney in preparing a specific legal case").
47

McCaugherty v. Siffermann, 132 F.R.D. 234, 239, 240 (N.D. Cal. 1990).

48

Nos. 06-2093-, -2360- & -2359-JWL, 2008 U.S. Dist. LEXIS 5863 (D. Kan. Jan. 25, 2008).

49

Id. at *20.
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The court also acknowledged that the son "still resided with his parents prior to
attending college."50 However, the court rejected these arguments, holding that
documents and communications originated by or directed to
[the father] after plaintiff reached the age of majority are not
privileged because [the father's] representation of [the son]
was not necessary and [the son] could have communicated
with his attorneys himself.
CT v. Liberal School District, Nos. 06-2093-, -2360- & -2359-JWL, 2008 U.S. Dist.
LEXIS 5863, at *20-21 (D. Kan. Jan. 25, 2008).
Although conceding that "this might seem like an artificial distinction," the court
explained that "the line of demarcation exists here, and exists for a reason."51 As the
court explained it, "the attorney-client privilege must be strictly construed and barring
exceptional circumstances, which have not been argued or exist here, courts have
found that parents cannot act on behalf of their non-minor children for the purpose of
preserving the attorney-client privilege."52 Thus, "there is no valid reason for claiming
privilege over any communications originating or occurring between [the father] and
plaintiff's attorneys on or after" the son's eighteenth birthday.53 It is unclear whether the
court would find the privilege inapplicable to communications after the exact hour the
son turned eighteen, or instead would protect communications until midnight on the
son's birthday.

50

Id. at *20-21.

51

Id. at *21.

52

Id.

53

Id. at *23.
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In In re Application Pursuant to 28 U.S.C. § 1782,54 the Southern District of New
York discussed the role of an agent who participated in (or received copies of)
communications between a law firm's lawyer and one of the firm's clients in connection
with an art purchase. The lawyer had copied the agent on some emails to the client.
The law firm actually represented the agent in arguing that she was within the scope of
the privilege because she had acted as an intermediary between the law firm and its
client. The court rejected the law firm's argument, explaining that "regardless of how
[the agent's] position is defined, she did not play an indispensable role in facilitating
attorney-client communications between [the client] and [the law firm]."55
Acknowledging that the agent "may have provided some help to the law firm in
classifying certain factual issues," the court relied on an earlier Southern District
decision in noting that "where the third party's presence is merely 'useful' but not
'necessary,' the privilege is lost."56
In Estate of Kotick,57 a law firm represented the decedent's son in a dispute with
his stepmother (the decedent's surviving wife). One of the firm's lawyers sent a
memorandum to the client with a copy to the client's mother (the decedent's former
wife). The stepmother sought a copy of the memorandum, claiming that the law firm
waived the privilege by copying the client's mother. The law firm first argued that it also
represented its client's mother, but the court noted "there is nothing in the record

54

249 F.R.D. 96 (S.D.N.Y. 2008).

55

Id. at 101.

56

Id. (citation omitted).

57

[No number in original], 2008 N.Y. Misc. LEXIS 2597 (N.Y. Sur. Ct. Apr. 25, 2008).
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suggesting either that the [lawyer's] memo was sent to [the mother] in the course of [the
law firm's] representation of her or that [the mother] was acting as [her son's] agent."58
The court then held that the client's expectation that the memo "would remain
confidential cannot be considered reasonable in the absence of any indication that she
[the client's mother] was acting as his agent."59 The court granted the stepmother's
motion to compel production of the memo the law firm had shared with its client's
mother.
Courts taking a narrow view have found that the following client agents were
outside the privilege protection, meaning that communications with them by either the
client or the lawyer did not deserve the attorney-client privilege protection:


Talent agency employee;60



Company CEO's friend;61



Union representative;62



Accountant;63



Financial advisor;64

58

Id. at *7.

59

Id. at *8.

60

Caruso v. Grace, No. 11 Civ. 2353 (SAS) (KNF), 2012 U.S. Dist. LEXIS 89176, at *17 (S.D.N.Y.
June 27, 2012) ("That Perry [talent agency employee] might have been an expert in syndication deals
who advised [Nancy] Grace on her business deals would not establish, by itself, that Perry facilitated
Grace's seeking or obtaining legal advice or services from Shire.").
61

Total Mktg. Techs., Inc. v. Angel Medflight Worldwide Air Ambulance Servs., LLC, Case No. 8:10cv-2680-T-33TBM, 2012 U.S. Dist. LEXIS 86743, at *5 (M.D. Fla. June 22, 2012) ("Mr. Peat was at the
meetings in a '[s]upportive role as a friend, and also supporting what [he] was talking to a lawyer about.'"
(citation omitted)).
62

Boyer v. Rock Twp. Ambulance Dist., Case No. 4:10CV02344 AGF, 2012 U.S. Dist. LEXIS 41709
(E.D. Mo. Mar. 27, 2012).
63

Green v. Beer, No. 06 Civ. 4156 (KMW) (JCF), 2010 U.S. Dist. LEXIS 87484 (S.D.N.Y. Aug. 24,
2010); Heartland Surgical Specialty Hosp., LLC v. Mid-West Div., Inc., Case No. 05-2164-MLB-DWB,
2007 U.S. Dist. LEXIS 53213 (D. Kan. July 20, 2007).
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JPMorgan, explaining that "feedback" about the transaction was "not enough
to show that JPMorgan was necessary, or at least highly useful, in facilitating
the legal advice";65



Client's son, because the client "has not demonstrated that [the son] was or is
a 'necessary' agent."66



"Representative," despite the litigant's argument that the agent was included
in otherwise privileged communications "because of his knowledge of the
facts.";67



Management consultant;68



Land purchase agent;69



On-site monitor of business operations;70



Patent agent;71



Treating physician who communicated with the client's lawyer;72



Business consultant;73

64

Sher v. SAF Fin., Inc., Civ. A. No. RDB 10-1895, 2011 U.S. Dist. LEXIS 42192, at *8 (D. Md.
Apr. 19, 2011) ("The Trustee does not contend that Protiviti's communications as a financial advisor were
necessary or highly useful to the consultation between TMST and its counsel."); Green v. Beer, No. 06
Civ. 4156 (KMW) (JCF), 2010 U.S. Dist. LEXIS 65974 (S.D.N.Y. July 2, 2010); In re Fibermark, Inc., 330
B.R. 480, 499-500 (Bankr. D. Vt. 2005).
65

Dahl v. Bain Capital Partners, LLC, 714 F. Supp. 2d 225, 229 (D. Mass. 2010).

66

Kane v. Mfrs. Life Ins. Co., Civ. A. No. 08-4581 (KSH)(MAS), 2010 U.S. Dist. LEXIS 52525, at
*18 (D.N.J. May 26, 2010) (not for publication).
67

Fifty-Six Hope Rd. Music Ltd. v. UMG Recordings, Inc., No. 08 CIV. 6143 (DLC), 2010 U.S. Dist.
LEXIS 7931, at *4-5 (S.D.N.Y. Feb. 1, 2010) (not for publication).
68

Sieger v. Zak, 874 N.Y.S.2d 535, 537 (N.Y. App. Div. 2009); De Beers LV Trademark Ltd. v.
DeBeers Diamond Syndicate Inc., No. 04 Civ. 4099 (DLC), 2006 U.S. Dist. LEXIS 6091, at *4-5 (S.D.N.Y.
Feb. 15, 2006).
69

Rockies Express Pipeline LLC v. 58.6 Acres, Case No. 1:08-cv-0751-RLY-DML, 2009 U.S. Dist.
LEXIS 121618 (S.D. Ind. Dec. 31, 2009).
70

Adelman v. Peter, Civ. A. No. L-08-6, 2009 U.S. Dist. LEXIS 110652 (S.D. Tex. Nov. 30, 2009).

71

Park v. CAS Enters., Inc., Case No. 08-cv-0385 DMS (NLS), 2009 U.S. Dist. LEXIS 100148, at *8
(S.D. Cal. Oct. 27, 2009); E.I. du Pont de Nemours, 2009 U.S. Dist. LEXIS 85436; In re Rivastigmine
Patent Litig. (MDL No. 1661), 237 F.R.D. 69 (S.D.N.Y. 2006).
72

Vondrak v. City of Las Cruces, No. Civ. 05-0172 JB/LFG, 2009 U.S. Dist. LEXIS 42208 (D.N.M.
Apr. 8, 2009).
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Corporate client's "lay adviser";74



Employment plaintiff's husband (whose emails "do not appear necessary to
effectuate" the representation;75



Insurance broker;76



Valuation consultant;77



Investigator;78



Tax consultant;79



Public relations consultant;80



Managing agent for the client's apartment complex;81



Insurance consultant;82



Reorganization consultant;83



Fellow law firm employee (unrelated to a request for legal advice);84

Kimpton Hotel & Rest. Group, Inc. v. Liberty Mut. Fire Ins. Co., 974 So. 2d 72, 78 (La. Ct. App.

74

Stayinfront, Inc. v. Tobin, Civ. A. No. 05-4563 (SRC), 2006 U.S. Dist. LEXIS 80498, at *9 (D.N.J.
Nov. 3, 2006) (not for publication).
75

Leone v. Fisher, Civ. No. 3:05-CV-521 (CFD) (TPS), 2006 U.S. Dist. LEXIS 75571, at *16 (D.
Conn. Oct. 18, 2006).
76

Cellco P'ship v. Certain Underwriters at Lloyd's London, Civ. A. No. 05-3158 (SRC), 2006 U.S.
Dist. LEXIS 28877, at *9 (D.N.J. May 11, 2006).
77

Asousa P'ship v. Smithfield Foods, Inc. (In re Asousa P'ship), Ch. 11 No. 01-12295DWS, Adv.
No. 04-1012, 2005 Bankr. LEXIS 2373, at *14, *31 (Bankr. E.D. Pa. Nov. 17, 2005).
78

Carpenter v. Mass. Inst. of Tech., No. 03-2660, 2005 Mass. Super. LEXIS 246, at *7-9 (Mass.
Super. Ct. May 17, 2005) (finding that the investigator was not the agent of the party claiming the
privilege).
79

In re G-I Holdings, Inc., 218 F.R.D. 428 (D.N.J. 2003).

80

Haugh v. Schroder Inv. Mgmt. N. Am., Inc., No. 02 Civ. 7955 (DLC), 2003 U.S. Dist. LEXIS
14586, at *9 (S.D.N.Y. Aug. 25, 2003).
81

Horton v. United States, 204 F.R.D. 670, 672, 673 (D. Colo. 2002).

82

SR Int'l Bus. Ins. Co. v. World Trade Ctr. Props. LLC, No. 01 Civ. 9291 (HSM), 2002 U.S. Dist.
LEXIS 11949 (S.D.N.Y. July 3, 2002).
83

Kaminski v. First Union Corp., Nos. 98-CV-1623, 98-CV-6318, 99-CV-1509, 99-CV-4783, & 99CV-6523, 2001 U.S. Dist. LEXIS 9688, at *13, *14-15 (E.D. Pa. July 10, 2001).
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Another lawyer not representing the client (and who was not a participant in a
common interest arrangement);85



Litigation consultant who was not assisting the lawyers;86



White House aide who sought privilege protection for notes of his
conversations with journalists;87



Investment banker;88



Paralegal acting only as a friend;89



Union official with whom police union members spoke before they hired a
lawyer;90



Presidential aide who claimed that the President needed him as an
intermediary to effectively communicate with presidential lawyers;91



Environmental consultant hired to formulate a remediation plan;92



Consultant who prepared a government report.93

McDonald v. Cates, No. CA 99-1205, 2000 Ark. App. LEXIS 558, at *5 (Ark. Ct. App. Sept. 13,

85

United States v. Bankston, Crim. A. No. 96-207 Section: "R," 2000 U.S. Dist. LEXIS 12891, at
*10, *12 (E.D. La. Sept. 1, 2000).
86

Blumenthal v. Drudge, 186 F.R.D. 236, 243 (D.D.C. 1999).

87

Id. at 241.

88

Nat'l Educ. Training Grp., Inc. v. SkillSoft Corp., No. M8-85(WHP), 1999 U.S. Dist. LEXIS 8680,
at *14-15 (S.D.N.Y. June 9, 1999).
89

State v. Ingraham, 966 P.2d 103, 121 (Mont. 1998).

90

In re Grand Jury Subpoenas, 995 F. Supp. 332, 340 (E.D.N.Y. 1998) (("A private person,
however, generally has no need for a representative to communicate with an attorney. Only in
extraordinary cases, as, for example, where a client needs an interpreter, or where he is so seriously
injured that he cannot deal directly with counsel, . . . has the attorney-client privilege been extended to the
designated representative of an individual client.").
91

In re Lindsey, 158 F.3d 1263, 1281 (D.C. Cir.), cert. denied, 525 U.S. 996 (1998).

92

United States Postal Serv. v. Phelps Dodge Ref. Corp., 852 F. Supp. 156, 162 (E.D.N.Y. 1994)
("There are few, if any, conceivable circumstances where a scientist or engineer employed to gather data
should be considered an agent within the scope of the privilege since the information collected will
generally be factual, obtained from sources other than the client.").
93

In re Grand Jury Matter, 147 F.R.D. 82, 87 (E.D. Pa. 1992).
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Examples of Client Agents' Participation that Did Not Destroy the Privilege
Courts taking an expansive view of the privilege have held that the following
clients agents can participate in otherwise privileged communications without destroying
the privilege:


Translator;94



Consultant sharing a common interest with a party;95



Outside marketing consultant;96



Union executive assisting a police officer;97



Co-counsel;98



Accountant;99



Consultant;100



Client's friend, who could add a "cool head" to meetings between the client
and the client's lawyer;101



Outside insurance claims adjuster;102

94

Khoshmukhamedov v. Potomac Elec. Power Co., Civ. A. No. AW-11-449, 2012 U.S. Dist. LEXIS
53726 (D. Md. Apr. 17, 2012).
95

High Point Sarl v. Sprint Nextel Corp., Civ. A. Case No. 09-2269-CM-DJW, 2012 U.S. Dist. LEXIS
8435, at *46 (D. Kansas Jan. 25, 2012) ("The presence of a third-party, such as a consultant, does not
destroy the attorney-client privilege where that party is the client's agent or possesses 'a commonality of
interest with the client.'" (citation omitted)).
96

Flagstar Bank, FSB v. Freestar Bank, N.A., Case No. 09-mc-13-JM, 2009 U.S. Dist. LEXIS
42681, at *4 (D.N.H. May 7, 2009) ("The facts demonstrate that the third party, Tracey Edwards Executive
Knight, was intimately involved in the very activity -- choosing a name -- which is the basis for alleged
liability. It is equally clear that he was in the direct chain of command in selecting the name.").
97

Jenkins v. Bartlett, 487 F.3d 482, 490, 491 & n.6 (7th Cir. 2007).

98

Diemer v. FOP, 242 F.R.D. 452, 455 & n.1, 457 (N.D. Ill. 2007).

99

In re Horowitz, No. 312365, 2007 N.Y. Misc. LEXIS 4709, at *4 (N.Y. Sur. Ct. June 21, 2007)

100

SmithKline Beecham Corp. v. Apotex Corp., 232 F.R.D. 467 (E.D. Pa. Dec. 30, 2005).

101

Newman v. State, 863 A.2d 321, 334 (Md. 2004).

102

Safeguard Lighting Sys. v. N. Am. Specialty Ins. Co., Civ. A. No. 03-4145, 2004 U.S. Dist. LEXIS
26136, at *6 (E.D. Pa. Dec. 30, 2004).
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Korean businessman who could help a Korean client understand the culture
and communications involved;103



Business consultant (in dicta);104



Outside auditor;105



Investment banker in a client-lawyer meeting about a corporate transaction.106

Example of Clients Agents' Participation that Destroyed the Privilege
In contrast, courts taking what appears to be the majority view have found that
the following client agents' presence during otherwise privileged communications
destroyed the privilege:


Corporation president's friend;107



Union organizer;108



Union representative;109

103

Oxyn Telecomms., Inc. v. Onse Telecom, No. 01 Civ. 1012 (JSM), 2003 U.S. Dist. LEXIS 2671,
at *10-11, *13 n.3 (S.D.N.Y. Feb. 25, 2003).
104

Winchester Capital Mgmt. Co. v. Mfrs. Hanover Trust Co., 144 F.R.D. 170, 172 (D. Mass. 1992).

105

In re U.S. Healthcare, Inc. Sec. Litig., Master File No. 88-0559, 1989 U.S. Dist. LEXIS 1043, at
*6-7 (E.D. Pa. Feb. 7, 1989) ("Mr. Kraft was included because his presence was required for the rendition
of Mr. Molod's legal advice, and, thus, his participation was not inconsistent with the intention to keep the
meeting confidential. Furthermore, Mr. Kraft's presence and the attendance of other necessary
participants did not cause a waiver of the privilege.").
106

1986).

Jedwab v. MGM Grand Hotels, Inc., No. 8077, 1986 Del. Ch. LEXIS 383, at *4 (Del. Ch. Mar. 20,

107

Total Mktg. Techs., Inc. v. Angel Medflight Worldwide Air Ambulance Servs., LLC, Case No. 8:10cv-2680-T-33TBM, 2012 U.S. Dist. LEXIS 86743, at *4-5 (M.D. Fla. June 22, 2012) ("Mr. Peat was not an
employee or an agent of Plaintiff, but . . . he was providing marketing consulting services to Plaintiff
during this time frame. . . . Of significance, Mr. Pacheco unequivocally testified that Mr. Peat was his
friend at the time Pacheco was meeting with other attorneys and that Mr. Peat attended those meetings
'in a supportive role.'. . . By Mr. Pacheco's testimony, Mr. Peat was at the meetings in a '[s]upportive role
as a friend, and also supporting what [he] was talking to a lawyer about.'").
108

Giraldo v. Drummond Co., Inc., Case No. 2:09 CV 1041 RDP, 2012 U.S. Dist. LEXIS 53759 (N.D.
Ala. Apr. 17, 2012).
109

Boyer v. Rock Twp. Ambulance Dist., Case No. 4:10CV02344 AGF, 2012 U.S. Dist. LEXIS 41709
(E.D. Mo. Mar. 27, 2012); Filippi v. Elmont Union Free Sch. Dist. Bd. of Educ., CV 09 4675 (JFB)(ARL),
2011 U.S. Dist. LEXIS 67388 (E.D.N.Y. June 22, 2011).
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Girlfriend;110



Film crew;111



Accountant;112



Witness's lawyer (during an interview by a company's audit committee);113



Police officer, who attended an otherwise privileged communication between
a defendant and his lawyer;114



Auditor;115



Co-venturer and the co-venturer's medical advisor;116



Outside auditor attending meetings of a company's audit committee;117



Advisor Merrill Lynch's employees;118

110

Rogers v. State, 717 S.E.2d 629 (Ga. 2011).

111

Pallares V. Kohn,(In re Chevron Corp.), 650 F.3d 276 (3d Cir. 2011).

112

Probate Proceeding, Will of Axinn, File No. 358578, 2010 NY Slip Op 32798U, at 4-5 (N.Y. Sur.
Ct. Sept. 30, 2010) ("The presence of a third party during the communication between the attorney and
the client indicates that the communication was not confidential. . . . However, when the court deems the
third person to be an 'agent' of the attorney or the client, the communications remain privileged. Here,
there has been no claim by Joan [decedent's surviving spouse] that Hamer or Katzman were Joan's
agents.").
113

N.Y.C. Emps.' Ret. Sys. v. Berry (In re Juniper Networks, Inc. Sec. Litig.), Case No. C 06-4327 &
08-00245 JW (PVT), 2009 U.S. Dist. LEXIS 118859, at *9 (N.D. Cal. Dec. 9, 2009) (analyzing the effect of
a company's audit committee's interview with a third party, whose role was not explained in that case, but
who is described elsewhere as a former employee; ultimately finding that the attorney-client privilege did
not protect the interview, because the company and the third party did not share a common interest; "In
the present case, the Audit Committee has not carried its burden of establishing that the communications
that occurred during the Audit Committee's interview of Fisher were privileged. The communications
occurred in the presence of Fisher's attorney (a third party who was not the agent of either Juniper or its
attorneys), and the Audit Committee has not shown that the 'joint defense' or 'common interest' doctrine
applies.").
114

Williams v. United States, No. 4:04-CV-001 CAS, 2007 U.S. Dist. LEXIS 23138, at *28 (E.D. Mo.
Mar. 29, 2007).
115

SEC v. Brady, 238 F.R.D. 429, 439-40 (N.D. Tex. 2006).

116

XYZ Corp. v. United States (In re Keeper of the Records), 348 F.3d 16, 21, 23 (1st Cir. 2003)
(warning that "courts should be cautious about finding implied waivers" and adopting the von Bulow
approach in finding no subject matter waiver).
117

Chinn v. Endocare, Inc., C.A. No. 20262, 2003 Del. Ch. LEXIS 70, at *2 3 (Del. Ch. July 1), aff'd,
829 A.2d 935 (Del. 2003).
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Insurance broker for the World Trader Center's lessee, who attended
meetings between the lessee, the lessee's law firm and others after the 9-11
attack on the World Trade Center;119



Independent contractor acting as a mental health consultant;120



Third-party doctor participating in a telephone call between a lawyer and a
client;121



Outside auditor attending a corporate board meeting;122



Investment banker attending a corporate board meeting;123



Political allies;124



Friend;125



Client's agent who accompanied the client to a meeting with a lawyer and
then stayed at the meeting;126

S. Union Co. v. Sw. Gas Corp., 205 F.R.D. 542, 551 (D. Ariz. 2002).

119

SR Int'l Bus. Ins. Co. v. World Trade Center Props. LLC, No. 01 Civ. 9291 (JSM), 2002 U.S. Dist.
LEXIS 11949, at *20 (S.D.N.Y. July 3, 2002) ("In the decision of June 19, the Court held that
conversations between Silverstein's attorneys and Willis employees prior to their deposition preparation
sessions were not privileged. A fortiori, communications at the September 14 meeting, which included
those parties, in addition to others, cannot be privileged.").
120

Crowley v. L.L. Bean, Inc., Civ. No. 00-183-P-C, 2001 U.S. Dist. LEXIS 3726, at *3 (D. Me.
Feb. 1, 2001).
121

Cooney v. Booth, 198 F.R.D. 62 (E.D. Pa. 2000).

122

Ampa Ltd. v. Kentfield Capital LLC, No. 00 Civ. 0508 (NRB)(AJP), 2000 U.S. Dist. LEXIS 11638,
at *1 (S.D.N.Y. Aug. 16, 2000).
123

Nat'l Educ. Training Grp., Inc. v. SkillSoft Corp., No. M8-85 (WHP), 1999 U.S. Dist. LEXIS 8680,
at *10 (S.D.N.Y. June 9, 1999) (using a waiver analysis rather than an "expectation of confidentiality"
analysis).
124

Fed. Election Comm'n v. Christian Coal., 178 F.R.D. 61, 72 (E.D. Va.) ("Because Ralph Reed, an
individual outside of the C&L/CBN attorney-client relationship, was present during the meetings to which
these documents relate, this Court holds that the attorney-client privilege never attached to these
documents."; finding that the attorney-client privilege never attached to communications made in the
presence of Ralph Reed), aff'd in part, modified in part, 178 F.R.D. 456 (E.D. Va. 1998).
125

United States v. Evans, 113 F.3d 1457 (7th Cir. 1997).

126

In re Pfohl Bros. Landfill Litig., 175 F.R.D. 13, 24 (W.D.N.Y. 1997) ("Where a third party's
presence was required merely to assist the client in physically attending a meeting with an attorney
waiver of the attorney-client privilege will occur if the third party remains at such meeting while legal
advice is given.").
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Witness attending a meeting between a client and lawyer;127



Employees from another company;128



Insurance agent.129

In many situations the presence of these third parties would not have destroyed
any applicable work product protection. Perhaps there was no possible work product
protection available, or the party did not mention it. For whatever reason, the outcome
of many of the examples discussed above would be different if the court had focused on
work product protection instead of or in addition to the attorney-client privilege
protection.
Family Members' Participation in Communications
Clients sometimes invite family members to otherwise privileged communications
with their lawyers.
In some situations, courts have required additional factual investigation to
determine if a family member's presence destroyed the privilege. For instance, in 2012
a Florida court analyzed the implications of a wife's communications with her lawyer in
the presence of her daughter and son-in-law.130 The court noted the wife's age, her
inability to understand some of the documents and her suffering from "a number of

127

Jones v. Ada S. McKinley Cmty. Servs., No. 89 C 0319, 1989 U.S. Dist. LEXIS 14312, at *4 (N.D.
Ill. Nov. 28, 1989).
128

Liggett Group, Inc. v. Brown & Williamson Tobacco Corp., 116 F.R.D. 205, 211 (M.D.N.C. 1986)
(finding that the privilege did not apply because the other company, whose agents attended the meeting,
was "a completely independent corporation" that was "not a joint venturer" although it had a "working
relationship" with the company whose lawyer spoke at the meeting; because the discussions "were simply
business negotiations and dealings, between separate companies," the privilege did not protect them).
129

Miller v. Haulmark Transp. Sys., 104 F.R.D. 442, 444-45 (E.D. Pa. 1984).

130

Witte v. Witte, No. 4D11 3520, 2012 Fla. App. LEXIS 5178 (Fla. Dist. Ct. App. Apr. 4, 2012).
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aliments, including short-term memory loss, glaucoma, and deafness."131 The court
remanded to the trial court
to make a factual determination, after the presentation of
evidence, as to whether the wife's communications with
counsel in the presence of her daughter and son-in-law were
intended to remain confidential as to other third parties, and
whether the disclosure to the daughter and son-in-law, within
the factual circumstances presented by this case, was
reasonably necessary for the transmission of the
communications.
Witte v. Witte, No. 4D11 3520, 2012 Fla. App. LEXIS 5178, at *7 (Fla. Dist. Ct. App.
Apr. 4, 2012).
Courts have found that the presence of the following family member did not
destroy the privilege:

131



Parents and neighbors of an 18-year-old student;132



Father of a suspected murderer, although finding that the father could then
waive the privilege;133



Husband;134

Id. at *3.

132

Quagliarello v. Dewees, 802 F. Supp. 2d 620, 633 (E.D. Pa. 2011) ("Plaintiff's neighbor and
parents facilitated Plaintiff's obtaining legal counsel on the day of her arrest. There is no evidence that
Plaintiff intended to waive the attorney client privilege in her communications with Murphy [lawyer].").
133

2010).

State v. Mawson, No. K1/2005-0277A, 2010 R.I. Super. LEXIS 145 (R.I. Super. Ct. Oct. 18,

134

In re Horowitz, No. 312365, 2007 N.Y. Misc. LEXIS 4709, at *3, *2-3, *3, *3-4, *4, *6-7 (N.Y. Sur.
Ct. June 21, 2007) (unpublished opinion) (assessing the privilege ramifications of an executrix for a $130
Million estate involving her husband in telephone conversations and correspondence with the executrix's
lawyer, and inviting her husband to participate in meetings with her lawyer; "Where a client discloses a
prior attorney-client communication to a spouse, the disclosure is protected by CPLR 4501.";
acknowledging that "[g]enerally, conversations between attorney and client made in the presence of third
parties are not privileged"; also explaining that "[i]n some states, the presence of a spouse does not
negate the confidentiality of an attorney-client communication, on the theory that the marital
communications privilege is incorporated into the transaction."; "Nevertheless, communication between
an attorney and client are generally not privileged in New York if the client's spouse is present at the time
of the transaction."; explaining holdings in earlier cases in which a client's family member was deemed to
be a protected "agent" for the client, often to provide moral support for the client; noting the executrix's
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Son-in-law who spoke Farsi and could therefore help his father-in-law
understand the communication;135



Daughter accompanying her 76-year-old mother;136



Parent accompanying a child.137

In contrast, courts have found (or implied) that the presence in person (or the
participation in communications) of the following family members destroyed the
privilege:


Sister;138



Sister who placed a telephone call to a lawyer for her incarcerated brother
and then stayed on the line during their conversation;139



Girlfriend;140

argument that her husband was her agent for privilege purposes; explaining that "[a] principal and agent
relationship may be established by evidence of consent by one person to allow another to act on his or
her behalf and subject to his or her control"; also noting that "executors routinely retain attorneys,
accountants . . . and other agents . . . to assist in the administration of an estate"; "Petitioners allege that
Richard Nagler [executrix's husband] was familiar with the decedent's business enterprises and was thus
able to provide information and advice to the executrix with respect to the instant claim."; "Here, it is clear
to the court that Richard Nagler's presence at the meetings and during conference calls was in his
capacity as agent for his wife with regard to this estate valued at approximately $130,000,000. Under the
facts presented here, the court concludes, as the Court did in Matter of Stroh [Stroh v. Gen. Motors Corp.,
623 N.Y.S.2d 873 (N.Y. 1995)] that it would be unreasonable to discern any expectation on the part of
Sheila Sosnow [executrix] or her attorneys other than that their conversations in the presence of Richard
Nagler would remain strictly confidential.").
135

2005).
136

Farahmand v. Jamshidi, Civ. A. No. 04-542 (JDB), 2005 U.S. Dist. LEXIS 2198 (D.D.C. Feb. 11,
Stroh v. Gen. Motors Corp., 623 N.Y.S.2d 873, 874-75 (N.Y. App. Div. 1995).

137

Grubbs v. K Mart Corp., 411 N.W.2d 477, 480 (Mich. Ct. App. 1987) ("It is apparent that Rhonda,
who was approximately nine years old at the time, was not able to bring suit in her own name. . . . We
believe that Rhonda's parents were, of necessity, acting as her agents in seeking legal advice.").
138

Pastura v. CVS Caremark, Case No. 1:11-cv-400, 2012 U.S. Dist. LEXIS 72179, at *3 (S.D. Ohio
May 23, 2012) ("[P]laintiff's communication with Mr. Freking at the initial consultation is not protected by
the attorney-client privilege because the communication was not "made in confidence" by virtue of the
presence of plaintiff's sister during the conference."); In re Subpoena to Mayolo, No. 06-MC-64-L44, 2007
U.S. Dist. LEXIS 27912, at *19-20 (N.D. Iowa Apr. 16, 2007).
139

United States v. Mejia, 655 F.3d 126 (2d Cir. 2011); Black v. State, 920 So. 2d 668, 669 (Fla.
Dist. Ct. App.), petition for review dismissed, 933 So. 2d 520 (Fla. 2006).
140

People v. Carasi, 190 P.3d 616, 644 (Cal. 2008).
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Mother;141



Children in a mother's meeting with a court-appointed psychologist;142



Daughter;143



Mother and a fiancé.144

The presence of a client's spouse adds another issue to the mix.145 Of course,
numerous courts have dealt with the marital privilege in this context. That and other
similar privileges are outside the scope of this book.
In addressing the attorney-client privilege implications of a spouse's presence,
courts take differing positions. Some courts find that a spouse's presence does not
destroy the privilege. Interestingly, the Restatement ties that effect to the marital
privilege.

141

Estate of Kotick, [No number in original], 2008 N.Y. Misc. LEXIS 2597, at *6-7, *8 (N.Y. Sur. Ct.
Apr. 25, 2008) ("Robert [decedent's son] asserts privilege with respect to the Weiss memo as a
communication, between his various counsel, Skadden Arps and Sheresky [other law firm supposedly
representing the decedent's son]. However, the issue is not that the memo was between two counsel
representing the same party, but the unexplained inclusion of Hans [Robert's mother] as a recipient.
Although Robert avers that he 'expected the communications reflected [in the Weiss [Skadden Arps
lawyer] memo] to remain confidential and protected by the attorney-client privilege despite my mother's
receipt of this document,' and Weiss has stated that Skadden Arps represented Hans during this time,
there is nothing in the record suggesting either that the Weiss memo was sent to Hans in the course of
Skadden Arp's [sic] representation of her or that Hans was acting as Robert's agent."; "[H]owever, Han's
inclusion as a recipient of the Weiss memo remains unexplained, and Robert's expectation that it would
remain confidential cannot be considered reasonable in the absence of any indication that she was acting
as his agent. Petitioner has failed to meet his burden that the Weiss memo should be withheld on
grounds of privilege.").
142

D.A.S. v. People, 863 P.2d 291 (Colo. 1993).

143

State v. Shire, 850 S.W.2d 923, 932 (Mo. Ct. App. 1993), denial of habeas corpus aff'd, Shire v.
Grandison, 29 F.3d 628 (8th Cir. 1994).
144

In re Himmel, 533 N.E.2d 790, 794 (Ill. 1988).

145

Wesp v. Everson, 33 P.3d 191, 199 n.13 (Colo. 2001) (noting that "the effect of a spouse's
presence on a communication between attorney and client is not entirely clear" because some courts find
that such communications are not privileged, while others find that the privilege applies; finding that
communications between a husband and his lawyer that took place in the presence of the wife were not
privileged).
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[I]n a jurisdiction that recognizes an absolute husband-wife
privilege, the presence of a wife at an otherwise confidential
meeting between husband and the husband's lawyer does
not destroy the confidentiality required by the attorney-client
privilege.
Restatement (Third) of Law Governing Lawyers § 71 cmt. b (2000). Similarly, some
courts point to their states' marital privilege in analyzing privilege protection.146 Other
courts have reached this conclusion by focusing just on privilege law, without reference
to the marital privilege.147
In contrast, some courts find that a spouse's presence destroys the privilege. For
instance, a Connecticut court denied privilege protection for communications between a
personal injury plaintiff and her lawyer, because the plaintiff's husband attended the
meetings. The court noted that "there is no claim that [the husband] was acting as her
attorney's assistant."148 In 2009, the Eastern District of Kentucky reached the same
conclusion.149

146

In re Horowitz, No. 312365, 2007 N.Y. Misc. LEXIS 4709, at *3 (N.Y. Sur. Ct. June 21, 2007)
(unpublished opinion).
147

In re Grand Jury Subpoenas Dated Mar. 24, 2003, 265 F. Supp. 2d 321 (S.D.N.Y. 2003); Charal
v. Pierce, No. CV-81-0042, 1981 U.S. Dist. LEXIS 17497, at *29 (E.D.N.Y. Nov. 3, 1981) ("When the third
person is a relative of the client, Professor McCormick suggests that the focus is on 'whether the client
reasonably understood the conference to be confidential . . . [and] whether the presence of the
relative . . . was reasonably necessary for the protection of the client's interests in the particular
circumstances.' McCormick, Evidence § 91 at 189. It is clear that Mrs. Charal understood the January 5,
1981 conference among herself, her husband, and her attorney to be confidential. It is equally clear that
Mrs. Charal relied on her husband of 45 years for advice, as no doubt he did on her in other matters. She
has testified to that effect, indicating that her husband has long acted as her 'advisor' on investment
matters.").
148

Baeder v. Fourth of July Celebration Comm., Inc., No. CV045000893, 2007 Conn. Super. LEXIS
204, at *5-6 (Conn. Super. Ct. Jan. 24, 2007).
149

Smith v. Fox, Civ. A. No. 5:08-CV-22-KSF, 2009 U.S. Dist. LEXIS 59275, at *9 10 (E.D. Ky.
July 10, 2009).
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As in all situations such as this, the work product doctrine almost certainly
survives a spouse's presence. The work product doctrine provides a much more robust
protection than the attorney-client privilege.
It is also worth noting that a lawyer who jointly represents the spouses can enjoy
privileged conversations with either or both of them. In some situations, it would not be
surprising if a lawyer attempts to "finesse" the discovery issue by claiming that the
lawyer jointly represented both spouses, even if the argument has a nunc pro tunc
nature to it.
Disclosure to Client Agents: Auditors
Although courts have vigorously debated the waiver effect of a company sharing
work product with its auditors, courts agree that sharing privileged communications with
an auditor waives the privilege.150

150

SEC v. Berry, No. C07-04431 RMW (HRL), 2011 U.S. Dist. LEXIS 28301, at *8 n.3 (N.D. Cal.
Mar. 7, 2011) ("[A]ny attorney-client privilege was waived when the Audit Committee communicated with
the Government and E&Y about these issues."); N.Y.C. Emps.' Ret. Sys. v. Berry (In re Juniper Networks,
Inc. Sec. Litig.), Case Nos. C 06-4527 & 08-00246 PW (PVT), 2009 U.S. Dist. LEXIS 118859, at *11 (N.D.
Cal. Dec. 9, 2009) ("In any event, even if the attorney-client privilege initially attached to the
communications, the Audit Committee's disclosure of the substance of the communications to Juniper's
outside auditors effected a waiver of the privilege. . . . The cases cited by the Audit Committee all
involved a finding of no waiver of work product protection, not attorney-client privilege."); Westernbank
P.R. v. Kachkar, Civ. No. 07-1606 (ADC/BJM), 2009 U.S. Dist. LEXIS 16356, at *13-14 (D.P.R. Feb. 9,
2009) ("Westernbank concedes that the KPMG report was provided to its outside auditors Deloitte, and
does not argue that Deloitte (unlike KPMG) had any role in assisting Westernbank's counsel provide legal
advice to Westernbank. . . . Evidence in the record demonstrates that Westernbank provided the KPMG
reports to Deloitte in order to assist Deloitte in its regular auditing function. . . . Therefore, Westernbank
waived any attorney-client privilege by providing the KPMG reports to Deloitte and they are thus not
protected by that privilege."); Vacco v. Harrah's Operating Co., Civ. A No. 1:07-CV-0663 (TJM/DEP),
2008 U.S. Dist. LEXIS 88158, at *15 (N.D.N.Y. Oct. 29, 2008) ("[I]t is well established that documents
exchanged between a company's in house or outside counsel and its auditors are not protected by the
attorney-client privilege."); First Fed. Sav. Bank of Hegewisch v. United States, 55 Fed. Cl. 263, 269-70
(Fed. Cl. 2003).
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Disclosure to Client Agents: Accountants
The waiver effect of individuals or companies disclosing privileged
communications to accountants presents a microcosm of the entire waiver doctrine,
showing just how complicated the analysis can become. As discussed immediately
above, sharing privileged communications with a company's auditor clearly waives the
privilege.
Beyond that, the waiver effect of sharing privileged communications depends on
the accountant's role. Disclosing privileged communications to accountants who are
assisting the company by providing independent advice generally waives the
privilege.151 On the other hand, disclosing privileged communications to a forensic
accountant assisting the lawyer in giving legal advice generally does not cause a
waiver.152 In fact, one of the earliest cases that recognized sharing privileged
communications with a consultant helping to provide legal advice would not cause a
waiver involved accountants.153 To complicate matters, the same accountant can play
different roles at different times, so that disclosure to the accountant at one point might
cause a waiver and at another point might not cause a waiver.154
151

Green v. Beer, No. 06 Civ. 4146 (KMW) (JCF), 2010 U.S. Dist. LEXIS 87484, at *4 (S.D.N.Y.
Aug. 24, 2010) ("Plaintiffs' Financial Advisors [plaintiffs' financial advisor and certified public accountant]
have stated in their respective affidavits that they received particular emails from Plaintiffs' counsel, and
that they were assisting in the transmission of factual information between Plaintiffs and Plaintiffs'
counsel. There is, however, no evidence that their involvement was necessary to ensure the provision of
legal advice, or to facilitate the delivery of any emails."); American Health Sys., Inc. v. Liberty Health Sys.,
No. 90-3112, 1991 U.S. Dist. LEXIS 3675 (E.D. Pa. Mar. 26, 1991).
152

First Fed. Sav. Bank of Hegewisch v. United States, 55 Fed. Cl. 263, 268 (Fed. Cl. 2003).

153

United States v. Kovel, 296 F.2d 918, 922 (2d Cir. 1961).

154

First Fed. Sav. Bank, 55 Fed. Cl. at 265 & 268, 269 (holding that the company did not waive the
attorney-client privilege by disclosing information to KPMG during its performance of "special accounting
procedures," but did waive the privilege by showing KPMG privileged communications "during the course
of annual audits"; noting that the "overwhelming weight of authority on the subject matter indicates that
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It is easy to see how companies can run afoul of this general rule. Many
company executives undoubtedly want to keep their accountants "in the loop" on
business transactions or plans. But, as one court explained, "[t]he mere fact that it is
more efficient to keep consultants in the loop by including them in attorney-client
communications is not enough to avoid waiver of the privilege."155
Disclosure to Client Agents: Investment Bankers
Disclosing privileged communications to investment bankers generally waives
the privilege.156 One court took a liberal approach, finding that disclosure to Goldman
Sachs did not waive the privilege.157

the privilege is waived when privileged documents are disclosed to an agent for a purpose unrelated to
the rendition of legal advice"; "The disclosure of unredacted board minutes to KPMG during its
performance of special accounting procedures did not waive the privilege, but the disclosure of those
same unredacted board minutes during annual audits waived the privilege as to those board minutes.").
155

Ross v. UKI Ltd., No. 02 Civ. 9297 (WHP)(JCF), 2003 U.S. Dist. LEXIS 17955, at *6 (S.D.N.Y.
Oct. 8, 2003).
156

Dahl v. Bain Capital Partners, LLC, 714 F. Supp. 2d 225, 229 (D. Mass. 2010) ("The Court rules
that the documents at issue do not fall within the exception to the third-party waiver rule. As to the
forwarded and copied emails, JP Morgan's review of legal documents and legal advice to provide
'feedback' is not enough to show that JP Morgan was necessary, or at least highly useful, in facilitating
the legal advice. . . . Furthermore, JP Morgan's stated role with respect to these emails was to provide
advice based on its 'financial expertise and industry experience,' which, by this characterization, is more
within the realm of business advice rather than legal advice."; "As to the email communications regarding
the sales process, Michael Stores' lawyers were not relying on JP Morgan to translate or interpret
information given to them by Michaels Stores. Rather, the lawyers received information from JP Morgan
that Michaels Stores simply did not have, such as information about JP Morgan's dealings with potential
bidders. . . . Furthermore, the information discussed and the documents attached to those emails, such
as the board material and the letters to potential bidders, were garnered and created by JP Morgan as
part of its role as a financial advisor charged with managing the company's sales process. The fact that
the information and documents were then provided to Michaels Stores' lawyers to aid in the provision of
legal advice does not thereby shield the communications form discovery."); Preferred Care Partners
Holding Corp. v. Humana, Inc., 258 F.R.D. 684, 697 (S.D. Fla. 2009) ("[C]ounsel's instructions were
forwarded to various analysts and investment bankers who participated in the due diligence process,
constituting a waiver of the privilege."); Nat'l Educ. Training Grp., Inc. v. SkillSoft Corp., No. M8-85
(WHP), 1999 U.S. Dist. LEXIS 8680, at *12-13 (S.D.N.Y. June 9, 1999).
157

Stafford Trading, Inc. v. Lovely, No. 05-C-4868, 2007 U.S. Dist. LEXIS 13062, at *31 (N.D. Ill.
Feb. 22, 2007) ("Including GS in the communications does not destroy the attorney-client privilege,
because GS's knowledge of the transaction is relevant to the inquiry.").
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A 2009 Northern District of Illinois case analyzed this issue in a frightening
reminder of the privilege's fragility.158 In that case, a defendant sought documents from
an investment banking firm that had assisted the plaintiff in 2002 in connection with a
proposed corporate transaction. The investment banking firm's files contained a
document the plaintiff apparently had given the investment banker at that time -- a copy
of a privileged letter that the plaintiff had received from its law firm. The investment
banking firm withheld the law firm's letter from its production to the defendant, so the
matter headed to court. The plaintiff claimed that its 2002 disclosure of the law firm's
letter to the investment banking firm was inadvertent. The court rejected this argument,
noting that the "plaintiff . . . fails to explain what specific precautions were taken to
prevent disclosure of the letter" in 2002.159 Thus, the client's disclosure of the privileged
document to its investment banker seven years earlier waived the privilege.
Disclosure to Client Agents: Public Relations Consultants
As with other outside consultants, the waiver effect of disclosing privileged
communications to a public relations consultant depends on the consultant's role. Most
courts find that public relations consultants provide independent public relations advice
to the client, so that disclosing privileged communications to a public relations
consultant waives the privilege.160

158

Am. Hardware Mfr. Ass'n. v. Reed Elsevier, Inc., No. 03 C 9421, 2009 U.S. Dist. LEXIS 10264
(N.D. Ill. Feb. 10, 2009).
159

Id. at *11-12.

160

Cellco P'ship v. Nextel Commc'n, Inc., No. M8-85(RO), 2004 U.S. Dist. LEXIS 12717, at *4-5
(S.D.N.Y. July 7, 2004); Calvin Klein Trademark Trust v. Wachner, 198 F.R.D. 53 (S.D.N.Y. 2000).
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There are only a few situations in which such a disclosure would not cause a
waiver. A few courts have found that a public relations consultant was the "functional
equivalent" of a full-time employee, and thus entitled to safely share in privileged
communications under that doctrine.161 One court found that lawyers might actually
need public relations consultants to assist them in providing legal advice. 162 A state
court found no waiver where the client and the advertising agency had entered into a
joint defense agreement.163
Disclosure to Other Client Agents Assisting the Corporation
Corporations can rely on a nearly endless variety of agents or consultants to
assist them.
Courts have found that disclosing privileged communications to the following
agents caused a waiver:


Corporation's former law firm, whose member was accused of some
misconduct;164

161

In re N.Y. Renu With Moistureloc Prod. Liab. Litig., MDL No. 1785, C/A No. 2:06-MN-77777-DCN
(D.S.C. May 6, 2008); FTC v. GlaxoSmithKline, 294 F.3d 141, 148 (D.C. Cir. 2002); Viacom, Inc. v.
Sumitomo Corp. (In re Copper Mkt. Antitrust Litig.), 200 F.R.D. 213, 216 (S.D.N.Y. 2001), rev'd on other
grounds, 325 F.3d 836 (7th Cir. 2003).
162

In re Grand Jury Subpoenas Dated Mar. 24, 2003, 265 F. Supp. 2d 321, 330, 331 (S.D.N.Y.
2003) (finding that the attorney-client privilege can cover communication between a criminal defense
lawyer and a public relations firm that was assisting the lawyer in giving legal advice to the criminal
defendant; distinguishing Calvin Klein; explaining why a lawyer might need a public relations consultant:
"[L]awyers may need skilled advice as to whether and how possible statements to the press -- ranging
from 'no comment' to detailed factual presentations -- likely would be reported in order to advise a client
as to whether the making of particular statements would be in the client's legal interest."; protecting
communications between a public relations consultant and the client's lawyer and with the client directly,
but limiting the protection to situations in which the lawyer, rather than the client, hires the public relations
consultant, despite acknowledging the "artificiality" of the distinction).
163

Am. Legacy Found. v. Lorillard Tobacco Co., C.A. No. 19406, 2004 Del. Ch. LEXIS 157 (Del. Ch.
Nov. 3, 2004).
164

DeFrees v. Kirkland, Nos. CV 11-4272 & -4574 GAF (SPx), 2012 U.S. Dist. LEXIS 52780, at *38
(C.D. Cal. Apr. 11, 2012) ("In disclosing the Akin Gump Memo to Luce Forward, USAE did not seek legal
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Litigation funding company;165



Financial advisor;166



Business consultant;167



Insurance agent;168



Union representative;169



Consultant;170



Rating agency;171



Outside landman assisting in title matters;172



Co-venturer;173



Transaction processing and computer services company;174

advice from Luce Forward in its capacity as the Company's general counsel; thus, the communication
was not made "in the course" of the attorney-client relationship between Luce Forward and USAE.").
165

Leader Techs., Inc. v. Facebook, Inc., 719 F. Supp. 2d 373 (D. Del. 2010) (explaining that the
company and the litigation finance company did not have a "common interest").
166

Green v. Beer, No. 06 Civ. 4156 (KWM) (JCF), 2010 U.S. Dist. LEXIS 87484, at *4 (S.D.N.Y.
Aug. 24, 2010) ("Plaintiffs' Financial Advisors [plaintiffs' financial advisor and certified public accountant]
have stated in their respective affidavits that they received particular emails from Plaintiffs' counsel, and
that they were assisting in the transmission of factual information between Plaintiffs and Plaintiffs'
counsel. There is, however, no evidence that their involvement was necessary to ensure the provision of
legal advice, or to facilitate the delivery of any emails.").
167

Sieger v. Zak, 874 N.Y.S.2d 535 (N.Y. App. Div. 2009) (finding that the attorney-client privilege
would be lost if a company's CEO shared privileged documents with a business consultant).
168

Hurwitz Mintz Finest Furniture v. United Fire & Cas. Co., Civ. A. No. 06-4817, SECTION "T" (3),
2008 U.S. Dist. LEXIS 30375, at *11-12 (E.D. La. Mar. 31, 2008) (addressing a first-party insurance case
involving damage from Hurricane Katrina; holding that the disclosure of privileged communications to an
insurance agent waived the attorney-client privilege, but that the court needed more evidence to see if the
disclosure waived the work product protection).
169

Masi v. DTE Coke Operations, LLC, Case No. 06-11592, 2007 U.S. Dist. LEXIS 72990, at *4-7
(E.D. Mich. Oct. 1, 2007).
170

In re Asia Global Crossing, Ltd., 322 B.R. 247 (Bankr. S.D.N.Y. 2005).

171

LaSalle Bank N.A. v. Mobile Hotel Props., LLC, Civ. A. No. 03-2225 SECTION "E" Div. 3, 2004
U.S. Dist. LEXIS 10185, at *6 (E.D. La. June 3, 2004) ("Disclosure of attorney-client communications to
financial professionals destroys the confidentiality with respect to those documents.").
172

In re Exxonmobil Corp., 97 S.W.3d 353 (Tex. App. 2003).

173

XYZ Corp. v. United States (In re Keeper of Records), 348 F.3d 16 (1st Cir. 2003).
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Another company;175



Non-employee individual.176
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In contrast, courts have found that disclosing privileged communications to the
following agents did not cause a waiver:


Real estate agent;177



Secretary;178



Actuarial consultant;179



Demutualization agent;180



Stenographer;181



Secretary from another company;182

174

In re Currency Conversion Fee Antitrust Litig., MDL No. 1409, No. M 21-95, 2003 U.S. Dist.
LEXIS 18636, at *7-8 (S.D.N.Y. Oct. 21, 2003).
175

Note Funding Corp. v. Bobian Inv. Co., N.V., No. 93 Civ. 7427 (DAB), 1995 U.S. Dist. LEXIS
16605, at *13 14 (S.D.N.Y. Nov. 9, 1995).
176

Hohenwater v. Roberts Pharm. Corp., 152 F.R.D. 513, 517 n.4 (D.S.C. 1994).

177

Omni Health & Fitness Complex v. P/A Acadia Pelham Manor, LLC, No. 24678/08, 2011 N.Y. Slip
Op. 51895U at 5 (N.Y. Sup. Ct. Sept. 28, 2011) ("The affidavit of Curtis Johnson, the former employee of
Acadia Realty Trust, establishes that P/A Associates, LLC, was an agent of Acadia Realty Trust and
assisted Acadia Realty Trust in locating commercial properties for development and management.
Accordingly, the fact that the communications were shared with Slayton and Malinsky did not waive the
attorney-client privilege since they were agents of Acadia Realty Trust.").
178

United States v. Koerber, Case No. 2:09-cr-302 CW, 2011 U.S. Dist. LEXIS 59579, at *28 (D.
Utah June 2, 2011) ("[F]ederal courts have held the passing a communication to a secretary does not
waive the privilege."); Shanahan v. Superior Court, Nos. B220947 & B221164, 2010 Cal. App. Unpub.
LEXIS 5756, at *24 (Cal. Ct. App. July 21, 2010) ("for her to print it or perform some other clerical
function, such as proofreading it for him" did not waive the bank president's personal attorney-client
privilege.).
179

Ormond v. Anthem, Inc., Nos. 1:05 cv 1908 & 1:09 cv 798 TWP TAB, 2011 U.S. Dist. LEXIS
56066 (S.D. Ind. May 24, 2011).
180

Id.

181

Forward v. Foschi, No. 9002/08, 2010 N.Y. Misc. LEXIS 1066, at *13 (N.Y. Sup. Ct. May 18,
2010) ("[T]he production of the e-mails before the stenographer transcribing Forward's e-mail did not
constitute a waiver of the privilege associated with these e-mails, regardless of whether or not a
confidentiality agreement with the stenographer was executed.").
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Management consultant;183



Business consultant;184



Financial advisor.185
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T. Spahn (6/14/13)

Best Answer
The best answer to this hypothetical is YES.
B 2/13

182

Hubbell v. Ratcliffe, No. HDDX04CV08403824S, 2010 Conn. Super. LEXIS 2853 (Conn. Super.
Ct. Nov. 8, 2010).
183

De Beers LV Trademark Ltd. v. DeBeers Diamond Syndicate Inc., No. 04 Civ. 4099 (DLC), 2006
U.S. Dist. LEXIS 6091, at *5 (S.D.N.Y. Feb. 15, 2006) (allowing redaction of "discrete portions" of
documents that contained "explicit legal advice from counsel to DBG"; holding that "[t]hese portions are
covered by the attorney-client privilege, and do not lose protection because Bain [management
consultant] has had access to the advice").
184

SmithKline Beecham Corp. v. Apotex Corp., 232 F.R.D. 467, 477 (E.D. Pa. 2005) ("At times,
Plaintiff retained consultants 'to assist [it] in obtaining facts and information needed to provide legal advice
and assistance.' . . . Dr. Bernstein, the recipient of document 1730, was one such consultant. In this
circumstance, Plaintiff did not waive the privilege merely by revealing confidential communications to its
own consultant. We will not order production of this document based upon the assertion that attorneyclient privilege does not extend to third persons.").
185

Neighborhood Dev. Collaborative v. Murphy, 233 F.R.D. 436, 440 (D. Md. 2005) ("McMaster was
engaged by Murphy as a financial consultant and adviser and there is no indication that he ever betrayed
that confidence or at any time acted in a manner inconsistent with Murphy's interests. Functionally,
McMaster was acting as Murphy's employee when he first made contact with AGG [law firm] and during
subsequent communications between the parties, and Murphy had every reason to believe that those
communications would remain confidential.").
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Risk of Disclosure during Corporate Transactions
Hypothetical 24
Your company is negotiating a transaction with another large company. You just
read a memorandum that one of your company's vice presidents sent to the other
company -- under a strict confidentiality agreement. The memorandum included the
following three sentences:
"Our anti-trust attorney has reviewed the current and
proposed language and has found that we are at risk and
should not proceed. This finding is based, in part, on a
review of the case facts from a recent case in Oregon. We
strongly believe it is in your and our best interests to avoid
the increased possibility of a similar situation ever happening
here."
You wonder about the effect of the vice president including those sentences in
the memorandum to the other company in the business transaction.
(a)

Has your company's vice president waived the attorney-client privilege by
including those three sentences in its memorandum to the other company in the
business transaction?
YES (PROBABLY)

(b)

If your company has waived the privilege, will the waiver extend to other internal
corporate communications on the antitrust issue?
MAYBE
Analysis
Corporate transactions provide fertile ground for waiver issues. Several specific

types of transactions have generated substantial case law about the waiver implications
of corporations disclosing privileged communications to other corporations.
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Disclosure During Transaction Negotiations
Under standard waiver principles, companies negotiating a transaction stand in
adversarial positions, so disclosure of privileged communications in such a setting
normally waives the privilege. In 2011, an Illinois court articulated this basic principle.
Defendants disclosed among one another their attorneys'
positions on specific terms of the transaction and the
structure for allocating control over Urban's [plaintiff] mall
interests, as well as various written documents containing
privileged attorney-client communications. These disclosed
communications and documents are clearly waived.
Ctr. Partners, Ltd. v. Growth Head GP, LLC, 957 N.E.2d 496, 502 (Ill. App. Ct. 2011).
The Illinois court also found a subject matter waiver which most courts would not
do. A confidentiality agreement normally would not prevent a waiver.
One case highlighted the frightening possibility of privilege waiver when one
company involved in a corporate transaction discloses privileged communications to the
other transactional party.1 In that case, CIGNA sent a memorandum to HCA while the
two companies were negotiating a business transaction. In addressing one issue being
negotiated, the CIGNA memorandum contained the following three sentences:
Our anti-trust attorney has reviewed the current and
proposed language and has found that CIGNA is at risk and
should not proceed. This finding in [sic] based, in part, on a
review of the case facts from a recent case in Oregon. We
strongly believe it is in HCA's and CIGNA's best interests to
avoid the increased possibility of a similar situation ever
happening here.
Heartland Surgical Specialty Hosp., LLC v. Midwest Div., Inc., Case No. 05-2164-MLBDWB, 2007 U.S. Dist. LEXIS 8690, at *9-10 (D. Kan. Feb. 6, 2007). Another company
1

Heartland Surgical Specialty Hosp., LLC v. Midwest Div., Inc., Case No. 05-2164-MLB-DWB,
2007 U.S. Dist. LEXIS 8690, at *9-10, *16 (D. Kan. Feb. 6, 2007).
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eventually sued both CIGNA and HCA. The plaintiff argued that CIGNA had waived the
privilege, which triggered a subject matter waiver. The court agreed -- requiring CIGNA
to produce additional internal CIGNA memoranda and email chains regarding the
antitrust issue.2 The result was sadly ironic, because CIGNA would not have waived
any privilege by advising HCA that it had consulted with its attorney and had decided to
take a certain position -- it did not have to disclose the substance of privileged
communications.
Disclosure During Due Diligence
Several cases have dealt with the disclosure of privileged communications during
one company's "due diligence" of a possible acquisition target or merger partner. The
purpose of such a due diligence exercise is for one corporation to assess the possible
liabilities or risks in entering into such a transaction with the other party.
Such companies undoubtedly stand in an adversarial position when they
exchange that type of information, so presumably it would be easy to analyze the waiver
impact of such intentional disclosure. On the other hand, corporate transactions might
grind to a halt if such commonplace disclosures of privileged communications caused a
waiver that the companies' adversaries could exploit.
Some courts find a waiver in such settings.3 One court found a waiver after
explicitly rejecting the argument that the public interest in corporate transactions should
2

Most courts would not have found a subject matter waiver in this circumstance.

3

Blau v. Harrison (In re JP Morgan Chase & Co. Sec. Litig.), MDL No. 1783, Master Dkt. No. 06 C
4674, 2007 U.S. Dist. LEXIS 60095, at *13-14, *15 (N.D. Ill. Aug. 13, 2007) ("Fundamentally, the Court
does not understand how Bank One and JP Morgan can be said to share a common legal interest prior to
their signing the merger. Prior to the merger, these organizations stood on opposite sides of a business
transaction. From a business standpoint and from a legal standpoint, the merger parties' interests stood
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preclude a waiver.4 Another court took a fairly harsh approach, finding that sharing
privileged communications with another company in such a setting caused a waiver
although the two companies later merged.5
At first blush, this result seems too harsh, because the eventual merger of the
companies might be seen as "re-sealing" the communication, essentially making it ex
post facto into an intracorporate communication. However, the key is to examine the
relationship of the companies at the time they communicated. Even if the companies
eventually merged, they were corporate adversaries at the time they shared privileged
communications.
Other courts take the opposite approach.6 One court pointed to the public
interest in such "due diligence" undertakings in finding that such disclosure did not
cause a waiver.7

opposed to each other. They had no common interest, and indeed, their interests were in conflict -- each
company wanted to get the best deal from the other company, and to the extent that one succeeded in its
goal, the other suffered."; "The Court agrees that after the parties to the merger signed the merger
agreement, they shared a common interest in ensuring that the newly agreed merger met any regulatory
conditions and achieved shareholder approval. Both parties had reached an agreement on the terms of
the deal, and both parties at that point shared the goal of ensuring that the merger was approved.");
Almeroth v. Innovative Clinical Solutions Ltd., Case No. 00-3027, Adv. Proc. No. 01-155, 2004 Bankr.
LEXIS 1271 (Bankr. D. Del. Aug. 27, 2004); Oak Indus. v. Zenith Indus., No. 86C4302, 1988 U.S. Dist.
LEXIS 7985 (N.D. Ill. July 27, 1988).
4

Nidec Corp. v. Victor Co. of Japan, No. C-05-0686 SBA (EMC), 2007 U.S. Dist. LEXIS 48841
(N.D. Cal. July 3, 2007).
5

Moore v. Medeva Pharms., Inc., 2003 DNH 60 (D.N.H. 2003) (not for publication).

6

Rayman v. Am. Charter Fed. Sav. & Loan Ass'n, 148 F.R.D. 647, 652 (D. Neb. 1993), rev'd on
other grounds, 75 F.3d 349 (8th Cir. 1996).
7

Hewlett-Packard Co. v. Bausch & Lomb, Inc., 115 F.R.D. 308, 311 (N.D. Cal. 1987) ("This court
also is concerned about the effect that finding waiver too freely might have on the sort of business
transaction in which defendant and GEC were involved. Holding that this kind of disclosure constitutes a
waiver could make it appreciably more difficult to negotiate sales of businesses and products that
arguably involve interests protected by laws relating to intellectual property. . . . Legal doctrine that
impedes frank communication between buyers and sellers also sets the stage for more lawsuits, as
buyers are more likely to be unpleasantly surprised by what they receive.").
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The common interest doctrine sometimes prevents a waiver in this setting. For
instance, one court applied the common interest doctrine in protecting communications
between opposite sides of a corporate acquisition, because the companies shared a
common interest in dealing with the acquired company's asbestos litigation liabilities.8
Another court held that JPMorgan and Bank One did not share a common interest while
they were negotiating their merger, but shared a common interest after they signed the
merger agreement.9
Lawyers in this context have several options if they want to maximize the
possibility of privilege protection. First, a lawyer might jointly represent both companies.
There might be conflicts of interest impediments to such a joint representation, so the
lawyer and the clients clearly would have to agree on both loyalty issues and
"information flow" issues. Second, the companies might consider a common interest
agreement. Most courts honor such non-waiver agreements only if the participants are
in or reasonably anticipate litigation. The main risk of such common interest
agreements is that the participants will not know until it is too late whether or not they
have waived the privilege.
Company's Acquisition in a Corporate Transaction of Privileged
Communications/Documents Not Disclosed During Negotiations or Due Diligence
If one company acquires another, the privilege analysis changes.
Companies exchanging privileged communications during the negotiation of an
acquisition transaction might well waive the privilege. However, if one company
8

La. Mun. Police Emps. Ret. Sys. v. Sealed Air Corp., 253 F.R.D. 300 (D.N.J. 2008).

9

Blau v. Harrison (In re JPMorgan Chase & Co. Sec. Litig.), MDL No. 1783, Master Dkt. No. 06 C
4674, 2007 U.S. Dist. LEXIS 60095 (N.D. Ill. Aug. 13, 2007).
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acquires the other, the buyer now owns the acquired company's privileged
communications. Conceptually, there should be no waiver in that setting as long as the
acquiring company sees those privileged communications for the first time only after the
acquisition rather than during the negotiations when the companies are adversaries. In
2011, the Eastern District of North Carolina analyzed the situation in which ConAgra
sold assets to Smithfield, and left behind privileged documents.10 The court found that
ConAgra had not waived its privilege, because Smithfield had purchased the privileged
documents along with other assets.
In July 2006, ConAgra entered into an Asset Purchase
Agreement for the sale of, among other things, its turkey
business (including the Butterball brand name) to Smithfield
Foods, Inc. ('Smithfield'). Among the assets to be
transferred to Smithfield were ConAgra's 'books, records and
other sales, general and administrative assets' related to
ConAgra's turkey business. Shortly thereafter, Smithfield
assigned to Butterball (a newly formed limited liability
company) its rights under the Asset Purchase Agreement to
ConAgra's turkey business. Since that time, Butterball has
operated the Carthage facility as ConAgra's successor.
Accordingly, ConAgra's attorney-client and work-product
privileges transferred to Butterball upon Butterball's
assumption of control over ConAgra's Carthage facility. The
fact that ConAgra 'left behind' these documents did not
operate to waive either the attorney-client or work-product
privilege.
Martinez-Hernandez v. Butterball, LLC, No. 5:07-CV-174-H(2), 2011 U.S. Dist. LEXIS
112043, at * 9-10 (E.D.N.C. Sept. 29, 2011). This approach makes sense.
But in contrast, the Southern District of Alabama held that a bankrupt company's
sale of assets (including documents) to a third party waived the attorney-client privilege
10

Martinez-Hernandez v. Butterball, LLC, No. 5:07-CV-174-H(2), 2011 U.S. Dist. LEXIS 112043
(E.D.N.C. Sept. 29, 2011).
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that otherwise protected some of the documents.11 This seems inconsistent with the
general principle that the privilege's ownership passes with assets under the "practical
consequences" test. As long as the new owner did not receive the privileged
communication during the adverse negotiations, there should be no waiver.
Work Product
Disclosing protected work product in this context normally would not waive that
separate protection. Because work product's protection is not based on confidentiality,
work product generally can be shared among friends and allies without causing a
waiver. In this "due diligence" setting, this distinction could make a big difference. For
instance, suppose that a buying company asks the selling company for a description of
the latter's litigation. This request would make sense, because the buying company
might ultimately inherit the litigation. Although the companies could be considered
adversaries in the business transaction, they should be considered allies in the context
of the underlying litigation against a third party. Under this approach, disclosing work
product in this corporate transaction setting would not waive that separate protection.
As in other corporate transaction settings, corporations engaging in the due
diligence process might also waive the privilege by disclosing privileged
communications to the inevitable army of third party agents and consultants who often
involve themselves in such a context.

11

Reibling v. Thermo Credit (In re Trinsic, Inc.), LLC, Case No. 07-10324m Adv. No. 07-1089, 2010
U.S. Dist. LEXIS 67557 (S.D. Ala. July 6, 2010).
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Best Answer
The best answer to (a) is PROBABLY YES; the best answer to (b) is MAYBE.
b 2/13
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Lawyer Agents
Hypothetical 25
Having been burned several times by senior executives' communications with, or
disclosure of privileged communications to, agents such as environmental consultants,
you wonder whether you would increase the odds of successfully claiming privilege if
you arrange for your outside counsel to retain such agents.
Can the attorney-client privilege protect your communications with such agents, if they
are contractors retained by outside counsel?
MAYBE
Analysis
The difference between the privilege implications of a client agent's involvement
in privileged communications and a lawyer agent's involvement can be dramatic, and
usually outcome-determinative. With very narrow exceptions, client agents stand
outside the intimate attorney-client relationship, while lawyer agents are inside that
relationship. In these scenarios, this distinction makes all the difference. It is no
wonder that clients and lawyers face a constant temptation to have a client agent
masquerade as a lawyer agent.
Kovel Doctrine
Much like the privilege issues involving client agents, courts initially took a very
restrictive view of what lawyer agents were within the privilege protection. Thus, courts
primarily focused on whether non-employee lawyer agents were necessary for the
transmission of the privileged communications between lawyers and their clients. In
essence, courts assessed whether such agents were acting as translators, interpreters,
etc. This unfortunate focus has caused problems ever since.
47245260-1
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A 1961 Second Circuit case normally receives credit for extending the privilege
protection to communications between lawyers and agents other than staff assisting in
the transmission of communications to and from clients. United States v. Kovel, 296
F.2d 918 (2d Cir. 1961).
As with other cases that create a new privilege doctrine, the Kovel facts could not
have been more favorable. Kovel had been an Internal Revenue agent, and was
proficient in accounting skills. He had been employed since 1943 by a law firm
specializing in tax law. The Second Circuit analogized Kovel's role to an interpreter
assisting a lawyer in understanding the "foreign language" of accounting. The court
explained:
Accounting concepts are a foreign language to some
lawyers in almost all cases, and to almost all lawyers in
some cases. Hence the presence of an accountant, whether
hired by the lawyer or by the client, while the client is relating
a complicated tax story to the lawyer, ought not destroy the
privilege, any more than would that of the linguist in the
second or third variations of the foreign language theme
discussed above; the presence of the accountant is
necessary, or at least highly useful, for the effective
consultation between the client and the lawyer which the
privilege is designed to permit. By the same token, if the
lawyer has directed the client, either in the specific case or
generally, to tell his story in the first instance to an
accountant engaged by the lawyer, who is then to interpret it
so that the lawyer may better give legal advice,
communications by the client reasonably related to that
purpose ought to fall within the privilege.
Id. at 922 (footnote omitted). Thus, the Second Circuit pointed to well-established
privilege rules protecting communications to and from client agents assisting in the
transmission of privileged communications.
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Most courts apply the Kovel doctrine, even if they have not explicitly adopted it.1
To be sure, lawyers and their clients hoping for an expansion of the privilege
undoubtedly welcomed Kovel. However, Kovel's reliance on the "translator/interpreter"
approach more applicable to client agents has been troublesome since 1961. Courts
continue to examine whether a lawyer agent is acting as a translator or interpreter, or is
otherwise "necessary" for the lawyer's communications with or services to clients.
Nondispositive Factors
Many courts have had to decide whether an agent should be considered a lawyer
agent (inside the privilege) or a client agent (outside the privilege).
First, courts examine who retains the agent. Although some courts view the
hiring process as essentially neutral,2 other courts think it is worth examining. As one
court explained,
The issue of who engaged the accountant or other expert
(i.e., the client or the attorney) and when the accountant or
expert was retained (i.e., before or after the attorney) are
factors that other courts have also considered when deciding
whether the accountant's or expert's input into the attorney's
legal advice is entitled to protection under the attorney-client
privilege."
Bernardo v. Comm'r, 104 T.C. 677, 684 n.5 (T.C. 1995).
1

Lluberes v. Uncommon Prods., LLC, 663 F.3d 6, 24 n.20 (1st Cir. 2011) ("We have never actually
adopted Kovel, despite its pedigree and wide acceptance, but have assumed for the sake of argument
that we would do so in the right case.").
2

United States v. Hatfield, No. 06-CR-0550 (JS), 2010 U.S. Dist. LEXIS 4026, at *6 (E.D.N.Y.
Jan. 8, 2010) ("Huron's [accountant] inexplicable retention by Mr. Brooks' [individual defendant] personal
lawyers, rather than the Company, cannot magically transform routine corporate accounting work into a
protected Kovel relationship. Indeed, if Mr. Brooks succeeded at this gambit, every public company
would soon use similarly bizarre retention arrangements to shield their accounting findings from
discovery."); Heriot v. Byrne, 257 F.R.D. 645, 667 n.17 (N.D. Ill. 2009) ("[W]hen determining whether the
attorney-client privilege applies to communications with an accountant, the primary inquiry focuses on the
purpose for which the accountant was retained and the function the accountant served: the court should
not focus on the individual -- the lawyer or the party -- who retained the accountant.").
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Courts trying to determine if an agent was primarily retained to assist the client or
to assist the lawyer sometimes point to the client's retention of the agent as essentially
foreclosing the latter characterization. The Eastern District of New York reached this
conclusion in a 1994 case.
They [the consultants] cannot be characterized as
administrative practitioners since they were not employed by
Phelps Dodge attorneys specifically to assist them in
rendering legal advice. In fact, they were hired by
defendants to formulate a remediation plan . . . and to
oversee remedial work at the Property. Their function was
not to put information gained from defendants into usable
form for their attorneys to render legal advice, but rather, to
collect information not obtainable directly from defendants.
United States Postal Serv. v. Phelps Dodge Ref. Corp., 852 F. Supp. 156, 161
(E.D.N.Y. 1994). Similarly, the First Circuit explained that it can be difficult for a lawyer
to argue that an accountant was assisting the lawyer in providing legal advice when the
client retained the accountant before retaining the lawyer.3
A few courts found that an agent originally retained by the client can "morph" into
a lawyer agent entitled to privilege protection when the agent later began to assist the
lawyer in providing legal advice. However, that can be a hard sell in most courts.
While the client's retention of the agent can be a nearly dispositive bad fact, the
lawyer's retention of the agent seems never to be a dispositive good fact. As the District

3

Cavallaro v. United States, 284 F.3d 236, 249 (1st Cir. 2002) ("[W]e note that when a party hires
an accountant to provide accounting advice, and only later hires an attorney to provide legal advice, it is
particularly important for the party to show that the accountant later acted as an agent necessary to the
lawyer in providing legal advice.").
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of South Carolina explained in 2010, "retention or employment by the attorney alone is
insufficient to bring the consultant within the scope of the attorney-client privilege."4
One case highlighted the risk of assuming that the lawyer's retention of an agent
would assure privilege protection. In that case, a company received a proposal from an
asset valuation consultant offering to provide asset valuation services to the company
for "'management planning' purposes."5 The consultant's proposal ultimately went to
the company's in-house lawyer, who forwarded the consultant's proposal to its outside
law firm. The outside lawyer indicated that the company could increase the chance of
successfully asserting privilege for the consultant's work if the outside law firm retained
the consultant, or if the consultant sent the outside law firm his report, which could then
be forwarded back to the company. When the company claimed privilege and work
product protection for the asset valuation consultant's work in later litigation, the court
used remarkably harsh language in rejecting both protection claims. The court held that
the company had "engaged in a blatant subterfuge" by using the outside law firm as a
"mere conduit" between the consultant and the company.6 The court called the outside
law firm's retention of the consultant a "ghost-hiring" and the outside law firm's receipt of
the consultant's report "laying of hands" on the report.7 The court labeled the entire

4

AVX Corp. v. Horry Land Co., Civ. A. No. 4:07-cv-3299-TLW-TER, 2010 U.S. Dist. LEXIS
125169, at *24 (D.S.C. Nov. 24, 2010).
5

Asousa P'ship v. Smithfield Foods, Inc. (In re Asousa P'ship), Ch. 11 No. 01-12295DWS, Adv.
No. 04-1012, 2005 Bankr. LEXIS 2373, at *19 (Bankr. E.D. Pa. Nov. 17, 2005) (internal citation omitted).
6

Id. at *14.

7

Id. at *16.
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arrangement "artifice, used solely to create the appearance of the now-asserted
attorney-client privilege."8
Second, courts examine provisions in the agent's engagement letter.9 As in
other contexts, such engagement letter provisions are not dispositive.
Third, courts examine the communication flow among the agent, the client, and
the lawyer.
Some courts examine communications to the agent. In 2011, an agency ruling
indicated that the privilege applied only if an engineering firm received information from
the client rather than having obtained the information itself.10 More recently, the First
Circuit took a similar approach, finding that the privilege did not protect a consultant's
communication based on information acquired from non-clients.11 This seems to be too
narrow an approach, because lawyers sometimes require an agent's assistance to
conduct environmental tests, analyze some product, etc.
Other courts analyze communications from the agent rather than to the agent.
As with the retention issue, the agent's direct communication with the client can
8

Id. at *18.

9

Olson v. Accessory Controls & Equip. Corp., 757 A.2d 14, 26 (Conn. 2000).

10

Delek Ref., Ltd., OSHRC Dkt. No. 09-0844, 2011 OSAHRC LEXIS 66, at *5-6 (O.S.H.R. Comm'n
July 11, 2011) ("The first prerequisite is that the client must have provided information to the third party,
rather than the third party providing its own information. Thus, the privilege will not apply where the
attorney consults the third party to obtain information the client did not have . . . or employs the third party
to gather data through studies and observations of the physical conditions at a client's site, rather than
through client confidences.").
11

Lluberes v. Uncommon Prods., LLC, 663 F.3d 6, 24-25 (1st Cir. 2011) ("The key, it seems to us,
involves considering the source and nature of the information contained in the documents. If the
communication contains only client confidences made in pursuit of legal advice -- or legal advice based
on such client confidences -- that communication, if intended to remain confidential, should be covered by
the privilege, regardless of whether it came from the client, his attorney, or an agent of either one. If,
however, the transmitted information consists largely of facts acquired from non-client sources, those
facts are not privileged." (footnote omitted)).
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essentially doom any privilege claim, while the agent's communication with the lawyer
does not assure protection. For instance, one court found the privilege inapplicable to
an environmental consultant who was "providing environmental services directly to" the
client.12 To be sure, the privilege is more likely to apply if the agent deals directly with
the lawyer rather than directly with the client.13 However, as explained above, the
Eastern District of Pennsylvania labeled as "laying of hands" the lawyer's receipt of an
agent's report before the lawyer turned it over to the client.14
Analyzing a Lawyer's "Need" for an Agent's Assistance
Kovel's reliance on the jurisprudence of client agents seems misplaced. It might
make sense for the law to exclude from privilege protection any third party associated
with the client, unless the client needs that third party's participation to facilitate
communications with a lawyer. In nearly every situation, the only third party whom the
client really "needs" to participate brings translation or interpreter skills to the
communication. This presumably is the reason that Kovel strained to find that an
accountant was essentially a "translator" of accounting language into language that a
lawyer can understand.

12

AVX Corp. v. Horry Land Co., Civ. A. No. 4:07-cv-3299-TLW-TER, 2010 U.S. Dist. LEXIS
125169, at *29 (D.S.C. Nov. 24, 2010).
13

AMCO Ins. Co. v. Madera Quality Nut LLC, No. 1:04-cv-06456-SMS, 2006 U.S. Dist. LEXIS
21205, at *54 (E.D. Cal. Apr. 10, 2006) (noting that the accountant "never discussed the content of the
interviews with anyone other than counsel and the auditing employees who were collecting the
information on counsel's behalf, and he never disclosed the content of the interviews or identity of
interviewees to any third party because he understood that the interviews were privileged and
confidential."; ultimately concluding that the privilege covered protected communications between the
accountant and the company's lawyer, and between the accountant and company employees when a
company lawyer was present).
14

Asousa P'ship v. Smithfield Foods, Inc. (In re Asousa P'ship), Ch. 11 No. 01-12295DWS, Adv.
No. 04-1012, 2005 Bankr. LEXIS 2373, at *16 (Bankr. E.D. Pa. Nov. 17, 2005).
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This is a strained analogy at best. Unfortunately, other courts adopted the same
analysis. For instance, in a well-known 1999 case, the Second Circuit found that an
investment banker could not satisfy the Kovel standard because the lawyer "was not
relying on [the investment banker] to translate or interpret information given to [the
lawyer] by his client."15 The court ultimately concluded that "[b]ecause [the investment
banker's] role was not as a translator or interpreter of client communications, the
principle of Kovel does not shield" the communications.16
Similarly, in 2003, the District of New Jersey found the privilege inapplicable to
communications with a tax consultant, noting that the client sought the tax consultant's
"independent tax advice, not his help as a translator to define complicated accounting
concepts."17
In 2010, the Southern District of New York took essentially the same approach in
denying privilege protection for communications with a consultant who assisted in
preparing a report to the FDA. Because the experts "were not acting as 'interpreters' of
scientific concepts for [the client's regulatory lawyer], the privilege did not apply."18
Citing the 1999 Second Circuit case, the Southern District of New York concluded that
"when an attorney seeks out a third party to provide information rather than to act as a

15

United States v. Ackert, 169 F.3d 136, 139 (2d Cir. 1999).

16

Id. at 140 (remanding for additional analysis, but finding that the attorney-client privilege was not
likely to protect the communications).
17

In re G-I Holdings, Inc., 218 F.R.D. 428, 436 (D.N.J. 2003).

18

Merck Eprova AG v. Gnosis S.p.A., No. 07 Civ. 5898 (RJS) (JCF), 2010 U.S. Dist. LEXIS
101215, at *5 (S.D.N.Y. Sept. 24, 2010).
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translator for client communications, the communications between the attorney and the
third party are not privileged."19
This translator/interpreter analysis did not make much sense when initially
articulated in Kovel, and still does not make much sense. For instance, a lawyer who
could legitimately use an environmental consultant's help in understanding the migration
of groundwater is looking for some scientific expertise, not a "translation" of facts that
the client provides the lawyer.
Many courts conclude that the privilege does not apply to communications with a
lawyer agent unless the agent played a necessary role in the lawyer's provision of legal
advice.20 For instance, in 2009, a Massachusetts court noted that
courts have rejected claims that the derivative privilege
applies when an attorney's ability to represent a client is
improved, even substantially, by the assistance of an
accountant.21
Adopting what the court called the "Kovel doctrine" that "applies only when the
accountant's role is to clarify or facilitate communications between their attorney and
client," the Massachusetts court concluded that the accountant involved "was not
necessary for effective communications" between the client and the lawyer.22

19

Id. at *5-6.

20

Delek Ref., Ltd., OSHRC Dkt. No. 09-0844, 2011 OSAHRC LEXIS 66, at *8 (O.S.H.R. Comm'n
July 11, 2011) ("[T]he third prerequisite is that in order to provide that legal advice, the attorney needed
the services of the third party -- often described in terms of a need for the third party to 'translate'
technical or complex information."); Raymond Road Assocs., LLC v. Taubman Ctrs., Inc., No.
X02UWYCV075007877S, 2009 Conn. Super. LEXIS 2875, at *25 (Conn. Sup. Ct. Oct. 30, 2009); Haugh
v. Schroder Inv. Mgmt. N. Am., Inc., No. 02 CIV. 7955 (DLC), 2003 U.S. Dist. LEXIS 14586, at *8
(S.D.N.Y. Aug. 25, 2003).
21

Comm'r of Revenue v. Comcast Corp., 901 N.E.2d 1185, 1197 (Mass. 2009).

22

Id. at 1198.
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Also in 2009, one court went even further, holding that the privilege extended
only to "third parties who are 'indispensable to an attorney's provision of legal services
to the client.'"23 At the extreme, one court even conducted an ex post facto review of a
agent's assistance in determining that -- in hindsight -- the lawyer could not establish
that the agent's help was "'indispensable'" to the lawyer's provision of legal advice to the
client.24
It is difficult to imagine any agent who is "indispensable" to a lawyer's provision of
legal services to a client. Certainly no agent providing substantive expertise could ever
meet that standard.
And reversing the agent's role retroactively makes matters even worse, because
it deprives the client and lawyer of the type of certainty that should underlie the attorneyclient privilege.
To the extent that a lawyer may meet this requirement simply by explaining that
the lawyer thought she needed the agent's help, perhaps this approach does not
unjustifiably weaken the privilege. Still, it seems the lawyer's hiring of the agent should
provide sufficient proof that the lawyer thought that the agent would be able to provide
valuable assistance.

23

Kelley v. Microsoft Corp., Case No. C 07-475 MJP, 2009 U.S. Dist. LEXIS 8290, at *4, (W.D.
Wash. Jan. 23, 2009) (citation omitted).
24

Via v. Commonwealth, 590 S.E.2d 583, 595 (Va. Ct. App. 2004) (citation omitted).
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To be sure, some courts take a broader approach to this issue.25 However, what
appears to be the majority view does not seem to provide enough protection to clients
and lawyers.
Examples of Lawyer Agents Inside Privilege Protection
Courts have protected communications among clients, lawyers, and the following
types of lawyer agents.


Translator;26



Investment banking firm;27



Accountant;28



Professional engineering firm assisting a lawyer in responding to OSHA;29

25

Witham Mem'l Hosp. v. Honan, 706 N.E.2d 1087, 1090-91 (Ind. Ct. App. 1999) ("The attorneyclient privilege attaches to communications between the client and an agent of the attorney, as long as 1)
the communication involves the subject matter about which the attorney was consulted and 2) the agent
was retained by the attorney for the purpose of assisting the attorney in rendering legal advice to or
conducting litigation on behalf of the client.").
26

EEOC v. Dimare Ruskin, Inc., Case No. 2:11 cv-158-FtM-99SPC, 2012 U.S. Dist. LEXIS 24952,
at *12 (M.D. Fla. Feb. 15, 2012) ("The presence of the CIW [workers' coalition] as an agent of counsel for
the purpose of communicating with his clients does not destroy that privilege.").
27

Great Lakes Transp. Holding LLC v. Yellow Cab Serv. Corp., Case No. 10-80241-CIVZLOCH/ROSENBAUM, 2011 U.S. Dist. LEXIS 136966, at *23-24 (S.D. Fla. Nov. 29, 2011) ("Battista has
submitted an affidavit explaining that he advised Defendants to retain Farlie so that the firm -- and, in
particular, Zuckerman -- could provide Battista and Shanaman with 'necessary, or at least highly useful
information, advice, and insights allowing [the attorneys] to effectively render legal advice to [Defendants]
about strategies, tactics, and decisions relating to different work out scenarios with the [Bank of Montreal],
possible purchase of the assets, Yellow Cab's possible bankruptcy, and/or the structure and financing
related to any of the above.'" (internal citation omitted)).
28

Parklex Assocs. v. Parklex Assocs., Inc., No. 14514/2006, 2011 N.Y. Misc. LEXIS 5149 (N.Y.
Sup. Ct. Oct. 31, 2011); Fitzpatrick v. Am. Int'l Grp., Inc., No. 10-Civ. 142 (MHD), 2011 U.S. Dist. LEXIS
9627, at *6-7 (S.D.N.Y. Jan. 28, 2011) ("The privilege also extends to communications between the
attorney and others who are hired by the lawyer to provide professional services that assist the attorney
in rendering legal advice to his client . . . . Such other professionals whose work may be treated, for
privilege purposes, as an extension of the attorney and whose relationship with the lawyer may come
within the scope of the privilege include accountants performing work within their areas of expertise that
the attorney relies upon in providing his own services."); United States v Kovel, 296 F.2d 918, 922 (2d Cir.
1961).
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Actuarial consultant who provided "'information and analyses on actuarial
issues'" and whose "'expertise was critical'" for the lawyer to provide advice to
the client;30



Demutualization agent;31



Consultant who analyzed "employment data at [the client] with respect to
race";32



Financial advisor Morgan Stanley, which the court found was "acting as
agent" for a law firm;33



Nonlawyer Gucci employee (described by the court as considering himself to
be a "trained legal professional") who was "deputized to gather information
from Gucci employees to assist in litigation.";34



Insurance company employee arranging for insureds to be represented by a
lawyer hired by the insurance company;35

Delek Ref., Ltd., OSHRC Dkt. No. 09-0844, 2011 OSAHRC LEXIS 66 (O.S.H.R. Comm'n July 11,

30

Ormond v. Anthem, Inc., Nos. 1:05-cv-1908- & 1:09-cv-798-TWP-TAB, 2011 U.S. Dist. LEXIS
56066, at *10 (S.D. Ind. May 24, 2011) (internal citation omitted).
31

Id. at *12.

32

Jones v. Nat'l Council of YMCAs, No. 09 C 6437, 2011 U.S. Dist. LEXIS 48346, at *3 (N.D. Ill.
May 3, 2011).
33

Hubbell v. Ratcliffe, No. HHDX04CV08403824S, 2010 Conn. Super. LEXIS 2853, at *20 (Conn.
Super. Ct. Nov. 8, 2010).
34

Gucci Am., Inc. v. Guess?, Inc., 271 F.R.D. 59, 62 & 71 (S.D.N.Y. 2010).

35

Wielgus v. Ryobi Techs., Inc., Case No. 08 CV 1597, 2010 U.S. Dist. LEXIS 80425, at *10 (N.D.
Ill. Aug. 4, 2010) ("The Supreme Court of Illinois has also extended the attorney-client privilege to
communications between an insured and insurer where the insurer owes an obligation to defend the
insured. . . . The rationale for the extension of the privilege is that agents of insurers serve as a
communication conduit between an insured and the attorney to be retained by the insurer for the benefit
of the insured and his or her defense."); In re Tetra Techs., Inc. Sec. Litig., Civ. A. No. 4:08-cv-0965, 2010
U.S. Dist. LEXIS 33012 (S.D. Tex. Apr. 5, 2010); Goh v. CRE Acquisition, Inc., No. 02 C 4838, 2004 U.S.
Dist. LEXIS 5943, at *4 (N.D. Ill. Apr. 7, 2004) ("The carrier, in short, is treated as the agent of the
attorney, acting on behalf of the insured."); Restatement (Third) of Law Governing Lawyers § 70 cmt. f
(2000).
It seems like a stretch to characterize an insurance company employee as an "agent" for the
lawyer that the insurance company ultimately will hire to represent the insured. However, this represents
another example of courts reaching for some way to protect as privileged communications between an
insurance company and its insureds.
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KPMG investigator (a former Assistant United States Attorney and law firm
partner) who was "brought in by Morgan Stanley's in-house counsel for the
purpose of conducting an investigation that would assist counsel in providing
informed legal advice.";36



Employee in a drug company's internal audit group assigned to assist the
lawyer in that company's compliance group, analogizing the internal audit
group employee to a paralegal assisting the lawyer and protecting her notes
of interviews attended by the corporate compliance group lawyer;37



Former corporate employee interviewing company employees on a lawyer's
behalf;38



Public relations firm;39

36

Robinson v. Morgan Stanley, No. 06 C 5158, 2010 U.S. Dist. LEXIS 25073, at *11-12 (N.D. Ill.
Mar. 17, 2010) ("While the presence of a third party will, as a general rule, defeat a claim of attorneyclient privilege, there is an exception to the rule when that third party is present to assist the attorney in
rendering legal services. . . . There is no dispute that Mr. deGrasse and KMPG were brought in by
Morgan Stanley's in-house counsel for the purpose of conducting an investigation that would assist
counsel in providing informed legal advice. And Mr. deGrasse was certainly aware of the confidentiality
and purpose of his task; it's not as though he's a neophyte, he is a former Assistant United States
Attorney and a partner in a law firm.").
37

Wagoner v. Pfizer, Inc., Case No. 07-1229-JTM, 2008 U.S. Dist. LEXIS 24262, at *10-11 (D.
Kan. Mar. 26, 2008) ("With respect to the notes and summaries prepared by Sarah Alper, the court is
satisfied that the documents are protected by the attorney-client privilege. Pfizer assigned Lisa Shrayer,
an attorney in Pfizer's Corporate Compliance Group, to investigate expense account violations by plaintiff
Krull and the nature of his relationship with a doctor. Sara Alper, a member of Pfizer's internal audit
group, was assigned to assist Shrayer in her investigation. In the course of the investigation Shrayer
interviewed Krull, John Allard (Krull's former supervisor), and Marco Cunningham (Krull's co-worker). At
the beginning of each interview, Shrayer informed the interviewees of her status as an attorney for Pfizer
and that all communications during the interview were protected by the attorney-client privilege. Alper
attended the interviews and took notes. At the conclusion of the interviews, Alper prepared summaries
for Shrayer which counsel used to provide legal advice to Pfizer.").
This and similar cases could be very significant for companies which involve their compliance
departments in corporate investigations.
38

Wells v. Xpedx, Case No. 8:05-CV-193-T-EAJ, 2007 U.S. Dist. LEXIS 29610, at *9-10, *12-13
(M.D. Fla. Apr. 23, 2007).
39

In re Vioxx Prods. Liab. Litig., MDL No. 1657 SECTION: L, 2007 U.S. Dist. LEXIS 23164, at *11
n.3 (E.D. La. Mar. 5, 2007) ("With respect to the third-party discovery, the PSC argues that the primary
purpose behind the retention of the public relations firms by Debevoise was to further Merck's publicity
campaign and, thus, that these third-parties have no basis for asserting work-product protection. Merck
argues that the communications consultants were acting under the direction of Debevoise attorneys and
therefore any responsive materials in the possession of these third-parties are entitled to work-product
and/or attorney-client protection. The Court agrees that these materials are also protected."); In re Grand
Jury Subpoenas Dated Mar. 24, 2003, 265 F. Supp. 2d 321, 330, 331 (S.D.N.Y. 2003) (finding that the
attorney-client privilege can cover communications between a criminal defense lawyer and a public
relations firm that was assisting the lawyer in giving legal advice to the criminal defendant; distinguishing
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Current client employee interviewing other employees on the lawyer's
behalf;40



Consultant;41



Financial advisor;42



Patent agent;43



Psychiatrist;44



Medical facility risk manager collecting facts for the facility's lawyer;45

Calvin Klein Trademark Trust v. Wachner, 198 F.R.D. 53 (S.D.N.Y. 2010); explaining why a lawyer might
need a public relations consultant: "[L]awyers may need skilled advice as to whether and how possible
statements to the press -- ranging from 'no comment' to detailed factual presentations -- likely would be
reported in order to advise a client as to whether the making of particular statements would be in the
client's legal interest."; protecting communications between a public relations consultant and the client's
lawyer and with the client directly, but limiting the protection to situations in which the lawyer, rather than
the client, hires the public relations consultant, despite acknowledging the "artificiality" of the distinction).
40

Fair Isaac Corp. v. Tex. Mut. Ins. Co., Civ. A. No. H-05-3007, 2006 U.S. Dist. LEXIS 86576, at
*10 (S.D. Tex. Nov. 30, 2006) (addressing privilege claims relating to an investigation conducted by
defendant company's general counsel; "[T]he confidential communications among the representatives of
Texas Mutual who were directed to conduct the interviews for Nichols [Texas Mutual's general counsel]
regarding which employees to interview and what questions to ask are protected by the attorney-client
privilege, as are notes of those communications."); Carter v. Cornell Univ., 173 F.R.D. 92, 94 (S.D.N.Y.
1997) ("In the instant case, Ms. Flamm [a college dean] clearly conducted the interviews in question at
the request of counsel and for the exclusive use of counsel in rendering legal representation. Thus,
Ms. Flamm qualifies as a representative of an attorney for attorney-client privilege purposes.").
41

In re CV Therapeutics, Inc. Sec. Litig., No. C-03-3709 SI (EMC), 2006 U.S. Dist. LEXIS 41568, at
*20-21 (N.D. Cal. June 16, 2006) ("When considering whether a nominal third party is an agent of the
attorney, the crucial question is whether a communication to that party was made for a legal purpose. If
the third party consultant is involved in the giving of legal advice, the privilege obtains. . . . If the third
party agent or consultant is retained by the client for non-legal purposes, the privilege is lost."); United
States ex rel. Robinson v. Northrop Grumman Corp., No. 89 C 6111, 2002 U.S. Dist. LEXIS 21440, at *16
(N.D. Ill. Nov. 4, 2002).
42

Urban Box Office Network, Inc. v. Interfase Managers, L.P., No. 01 Civ. 8854 (LTS)(THK), 2006
U.S. Dist. LEXIS 20648, at *11-13 (S.D.N.Y. Apr. 18, 2006) ("[A]n agent, such as a financial advisor, may
have communications with an attorney that 'are covered by the attorney-client privilege if the financial
advisor's role is limited to helping a lawyer give effective advice by explaining financial concepts to the
lawyer.'. . . What is relevant is whether their communications with the attorneys were made in confidence
for the purpose of the client obtaining legal advice from its counsel, i.e., 'to help [the attorney] reach the
understanding he needed to furnish legal advice.'" (citation omitted)); Tri-State Outdoor Media Group, Inc.
v. Official Comm. of Unsecured Creditors, 283 B.R. 358, 363 (Bankr. M.D. Ga. 2002).
43

MPT, Inc. v. Marathon Labels, Inc., Case No. 1:04 CV 2357, 2006 U.S. Dist. LEXIS 4998, at *1315 (N.D. Ohio Feb. 9, 2006).
44

Floyd v. Floyd, 615 S.E.2d 465, 483 (S.C. Ct. App. 2005).
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Private investigator;46



Environmental consultant;47



Investment banking firm;48



Actuary;49



Translator;50



Psychologist.51

McGuireWoods LLP
T. Spahn (6/14/13)

Examples of Lawyer Agents Outside Privilege Protection
Courts have found that communications between lawyers or clients and the
following agents did not deserve privilege protection:


Talent agency employee;52

45

Scripps Health v. Superior Court, 135 Cal. Rptr. 2d 126, 129 (Cal. Ct. App. 2003) (holding that the
attorney-client privilege covered "occurrence reports" at a medical facility because "the dominant purpose
of the reports was for transmittal to an attorney in the course of the professional attorney-client
relationship"; explaining that risk managers at the facility acted as agents for the facility's Legal
Department; analogizing the situation to statements by an insured to a liability insurance company, which
the law protects as privileged.).
46

Restatement (Third) of Law Governing Lawyers § 72 cmt. a (2000); United States v. McPartlin,
595 F.2d 1321, 1337 (7th Cir.) ("'It has never been questioned that the privilege protects communications
to the attorney's . . . agents . . . for rendering his services.'" (quoting 8 Wigmore, Evidence § 2301, at 583
(McNaughton rev. 1961)), cert. denied, 444 U.S. 833 (1979).).
47

Olson v. Accessory Controls & Equip. Corp., 757 A.2d 14, 26 (Conn. 2000).

48

Calvin Klein Trademark Trust v. Wachner, 124 F. Supp. 2d 207 (S.D.N.Y. 2000).

49

Byrnes v. Empire Blue Cross Blue Shield, No. 98 Civ. 8520 (BSJ)(MHD), 1999 U.S. Dist. LEXIS
17281 (S.D.N.Y. Nov. 2, 1999).
50

Carter v. Cornell Univ., 173 F.R.D. 92, 94 (S.D.N.Y. 1997) ("Thus, for example, the attorney-client
privilege attaches to a communication between a client and a translator hired by the lawyer if the
translator's only function is to allow the lawyer to communicate with a client whose language he does not
speak.").
51

Rodriguez v. Superior Court, 18 Cal. Rptr. 2d 120, 123 (Cal. Ct. App. 1993).

52

Caruso v. Grace, No. 11 Civ. 2353 (SAS) (KNF), 2012 U.S. Dist. LEXIS 89176, at *7 (S.D.N.Y.
June 27, 2012) ("even if [TV personality Nancy] Grace's contention, that she and her attorney 'relied on
[Perry's] counsel to guide them through the various particularities inherent to [syndication] deals,' was
corroborated, which is not the case, it would not establish that Perry's 'counsel' enabled Shire to
understand aspects of Grace's communications that he could not otherwise understand in rendering his
legal advice.").
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Commercial real estate company employee;53



Fair labor standards act audit consultant;54



Investment company;55



Third-party script checker assisting in preparing a movie;56



Consultant on investment mechanisms;57



Accountant;58



Employment consultant;59



Appraiser;60

53

Banco Do Brasil, S.A. v. 275 Wash. St. Corp., Civ. A. No. 09-11343-NMG, 2012 U.S. Dist. LEXIS
51358, at *25 (D. Mass. Apr. 12, 2012) ("The documents also show that many of the attorney-client
communications which were shared with Ms. Ou concerned the Bank's need to obtain federal regulatory
approvals. The fact that Ms. Ou did not assist the Trust with regard to this issue, and had no specialized
knowledge of such matters, further undermines any suggestion that her involvement was necessary in
clarifying or facilitating communications between Attorney Hammer and the Trust.").
54

Ravenell v. Avis Budget Grp., Inc., No. 08-CV-2113 (SLT), 2012 U.S. Dist. LEXIS 48658, at *15,
*15-16 (E.D.N.Y. Apr. 5, 2012) (The court noted that the consultant had preliminarily assessed whether
employees were exempt or nonexempt, an analysis "that in-house counsel had the ability to make
themselves."; concluding that the consultant's work "neither 'improve[d] the comprehension of the
communications between attorney and client'" nor "provided advice outside the general expertise of
attorneys yet essential to the ability of defendants' lawyers to provide legal advice." (citation omitted)).
55

United States v. Singhal, 842 F. Supp. 2d 1 (D.D.C. 2012).

56

Lluberes v. Uncommon Prods., LLC, 663 F.3d 6 (1st Cir. 2011).

57

In re Refco Secs. Litig., 280 F.R.D. 102, 105 (S.D.N.Y. 2011) ("From this and Ginsberg's [lawyer]
Revised Declaration dated August 31, 2011 . . . it appears Ginsberg relied on Knight's [former hedge
fund manager] experience and specialized knowledge. What does not appear, however, is any evidence
that there was information Ginsberg could not understand without Knight translating or interpreting the
raw data for him."; "[T]here is no evidence suggesting Ginsberg relied on Knight to translate or interpret
information given to him by his clients.").
58

Schlicksup v. Caterpillar, Inc., No. 09-CV-1208, 2011 U.S. Dist. LEXIS 102099, at *10-11 (C.D. Ill.
Sept. 9, 2011) ("Caterpillar does not adequately explain how these documents helped any lawyers
provide legal advice, determine litigation risks or assist in the defense of any litigation, nor is it evident
from the face of the documents. . . . These documents are primarily PwC's own tax analysis and taxsaving business ideas created for Caterpillar, not documents to help an attorney impart legal advice.");
RCC, Inc. v. Cecchi, Civ. No. 323447, 2010 Md. Cir. Ct. LEXIS 8 (Md. Cir. Nov. 18, 2010); Gonzales v.
United States, No. C-08-03189 SBA (CDC), 2010 U.S. Dist. LEXIS 52950 (N.D. Cal. May 4, 2010); United
States v. Hatfield, No. 06-CR-0550 (JS), 2010 U.S. Dist. LEXIS 4026 (E.D.N.Y. Jan. 8, 2010); Cavallaro
v. United States, 284 F.3d 236 (1st Cir. 2002).
59

Wychocki v. Franciscan Sisters of Chicago, No. 10 C 2954, 2011 U.S. Dist. LEXIS 63223 (N.D.
Ill. June 15, 2011).
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Environmental consultant;61



Investment banker, pointing to the lack of any reference to legal purpose in
investment banker's retainer letter;62



Investigator;63



Public relations firm;64



Insurance adjuster;65



Architect;66

United States v. Richey, 632 F.3d 559 (9th Cir. 2011).

61

AVX Corp. v. Horry Land Co., Civ. A. No. 4:07-cv-3299-TLW-TER, 2010 U.S. Dist. LEXIS 125169
(D.S.C. Nov. 24, 2010).
62

La. Mun. Police Emps.' Ret. Sys. v. Sealed Air Corp., 253 F.R.D. 300, 313-14 (D.N.J. 2008)
("Here, if DLJ [investment banker] was truly retained to assist Defendants' attorneys in the provision of
legal advice, there would likely be at least a mention of legal advice or counsel in the retainer agreement.
There are none. There is no mention of legal services at all. The retainer agreement specifically details
the four obligations that DLJ would undertake (quoted above) and none involve legal advice.
Furthermore, there is no mention of providing materials or information to Defendants' counsel. To the
contrary, the retainer agreement provides that DLJ will not disclose materials it receives to 'anyone other
than DLJ's agents and advisors without the Company's prior approval.' . . . The text of the retainer
agreement confirms that DLJ's retention was for business and financial purposes.").
63

RoDa Drilling Co. v. Siegal, Case No. 07-CV-400-GKF-FHM, 2008 U.S. Dist. LEXIS 91078, at *3
(N.D. Okla. Nov. 10, 2008) ("The protection from discovery provided by the attorney-client privilege
extends only to communications between the attorney and client. Plaintiffs have not persuaded the Court
that a communication between an outside investigator and Plaintiffs' attorney regarding the results of the
investigator's investigation that did not include interviews of the client qualifies as an attorney-client
communication. While such an investigation may in certain circumstances be protected as work-product,
that is not the basis of Plaintiff's motion.").
64

In re N.Y. Renu with Moistureloc Prod. Liab. Litig., MDL No. 1785, C/A No. 2:06-MN-77777-DCN,
2008 U.S. Dist. LEXIS 88515, at *19, *20 (D.S.C. May 6, 2008) ("Kovel protection is applicable only if the
services performed by the non-lawyer are necessary to promote the lawyer's effectiveness; it is not
enough that the services are beneficial to the client in some way unrelated to the legal services of the
lawyer."; "Courts are in some dispute on whether public relations firms are 'necessary to the
representation' so as to fall within the Kovel protection. Most courts agree, however, that basic public
relations advice, from a consultant hired by the corporate client, is not within the privilege."); Haugh v.
Schroder Inv. Mgmt. N. Am., Inc., No. 02 CIV. 7955 (DLC), 2003 U.S. Dist. LEXIS 14586, at *8-9
(S.D.N.Y. Aug. 25, 2003); Calvin Klein Trademark Trust v. Wachner, 198 F.R.D. 53 (S.D.N.Y. 2000);
Parsons v. Jefferson-Pilot Corp., 141 F.R.D. 408, 417 (M.D.N.C. 1992) ("Ordinarily, the sharing of a
communication with a third party destroys the privilege. . . . The privilege is preserved if the third party is
an agent of the proponent, but a mere 'working relationship' does not show agency. Agents are only
those persons 'essential to the lawyer's performance of legal services.'" (citations omitted)).
65

Niemitz v. Town of Barkhamsted, No. LLICV065000208, 2007 Conn. Super. LEXIS 3139, at *4
(Conn. Super. Ct. Nov. 5, 2007).
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Management consultant;67



Asset valuation consultant;68



Tax consultant;69



Investigator hired to perform public relations tasks;70



Insurance company employee arranging for insureds to be represented by a
lawyer hired by the insurance company;71



Litigation consultant;72



Company employee compiling data to assist business decision-makers;73



Engineering firm hired to conduct environmental studies;74



Financial advisor;75



Client's expert consultant hired to prepare a report for submission to the
government.76

66

GPF Waikiki Galleria, LLC v. DFS Group, L.P., CV. No. 07-00293 DAE-LEK, 2007 U.S. Dist.
LEXIS 80350, at *25 (D. Haw. Oct. 30, 2007).
67

De Beers LV Trademark Ltd. v. DeBeers Diamond Syndicate Inc., No. 04 Civ. 4099 (DLC), 2006
U.S. Dist. LEXIS 6091, at *4-5 (S.D.N.Y. Feb. 15, 2006).
68

Asousa P'ship v. Smithfield Foods, Inc. (In re Asousa P'ship), Ch. 11 No. 01-12295DWS, Adv.
No. 04-1012, 2005 Bankr. LEXIS 2373, at *31 (Bankr. E.D. Pa. Nov. 17, 2005).
69

In re G-I Holdings Inc., 218 F.R.D. at 436 (finding that the attorney-client privilege did not cover
communications with a tax consultant because he was not acting as a "translator" in assisting the client to
obtain legal advice; noting that the taxpayer's privilege log reflected no documents sent by the tax
consultant to the in-house attorney or to the client that would support their claim that the tax consultant
was a "facilitator" of the communication).
70

John Doe Co. v. United States, 79 F. App'x 476 (2d Cir. 2003).

71

Koster v. June's Trucking, Inc., 625 N.W.2d 82 (Mich. Ct. App. 2000).

72

Blumenthal v. Drudge, 186 F.R.D. 236, 243 (D.D.C. 1999) (finding that the attorney-client
privilege did not protect communications between a party and a so-called "litigation consultant" because it
appeared that the consultant "was retained for the value of his own advice, not to assist the defendant's
attorneys in providing their legal advice").
73

Byrnes v. Empire Blue Cross Blue Shield, No. 98 Civ. 8520 (BSJ)(MHD), 1999 U.S. Dist. LEXIS
17281 (S.D.N.Y. Nov. 2, 1999).
74

United States Postal Serv. v. Phelps Dodge Ref. Corp., 852 F. Supp. 156, 161 (E.D.N.Y. 1994).

75

Bowne of NYC, Inc. v. AmBase Corp., 150 F.R.D. 465, 491-92 (S.D.N.Y. 1993).

76

In re Grand Jury Matter, 147 F.R.D. 82, 87 (E.D. Pa. 1992).
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Best Answer
The best answer to this hypothetical is MAYBE.
B 2/13
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