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Lessons in Valuation from
HomeBanc Mortgage
by Robert S. Westermann, Esq. and Kristen E. Burgers, Esq.
Hirschler Fleischer P.C.
Valuation plays a key role in many
areas of bankruptcy. Plan confirmation
can hinge on valuation, as can objections
to claims, motions for relief from the
automatic stay, and certain avoidance
actions. Valuation is usually a matter of
expert opinion, and experts will often use
different methods to value an asset.
On May 31, 2017, Judge Carey of
the United States Bankruptcy Court
for the District of Delaware entered an
order holding that the use of an auction
to value securities was “rational, in
good faith and in compliance with the
[governing contract].” Wells Fargo Bank,
N.A. v. HomeBanc Mortgage Corp., et
al. (In re HomeBanc Mortgage Corp.,
et al.), 2017 WL 2378918, *1 (Bankr.
D.Del. 2017). While the HomeBanc
Mortgage case arose in the context of
the subprime mortgage crisis and thus is
factually unique, Judge Carey’s analysis
and opinion on valuation is applicable in
many bankruptcy contexts.
A. Procedural History
Prior to its bankruptcy filing, HomeBanc
Mortgage Corp. (“HomeBanc”) originated,
serviced, and securitized residential

mortgage loans.
To fund its
mortgage loans,
HomeBanc obtained financing
through Bear, Stearns & Co.,
Inc. and its affiliated entities
(collectively, “Bear Stearns”). As
part of its financing arrangement,
HomeBanc entered into two
repurchase agreements with Bear
Stearns, whereby HomeBanc
agreed to repurchase certain
of its “residual”
mortgagebacked securities from various
securitizations. On August 7,
2007, the terms of the repurchase
transactions between HomeBanc
and Bear Stearns expired.
Upon expiration, HomeBanc
had the option of repurchasing
certain securities for a price of
approximately $64 million (the
“Remaining Securities”) or paying
$27 million to extend HomeBanc’s
date for the repurchase of the
Remaining Securities.
When
HomeBanc failed to exercise
either option, Bear Stearns sent
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Message from the Chair of the Section
Chris Jones, Esq.
Virginia State Bar Bankruptcy Law Section

I

hope that my note finds all of you well and
enjoying your fall!
I became the Chair of the Board of Governors of the Bankruptcy Section this month and
look forward to a successful 2017-18. With the
changeover, we have new leadership on the Board
as well as several new board members. Sarah
Boehm of McGuireWoods LLP (Richmond) will
serve as Vice Chair this year in anticipation of her
elevation to Chair for 2018-19. Karen Crowley
of Crowley, Liberatore, Ryan & Brogan (Norfolk)
will be our Secretary.
We have two new members of the Board of
Governors this year, Jason Shorter and Dylan
Trache. Jason works with Christopher Micale,
chapter 13 trustee in the Western District of Virginia, and is a former law clerk for the Hon. William Stone. Dylan is with Nelson Mullins Riley
& Scarborough LLP in Washington DC where
he specializes in commercial bankruptcy matters
and representation of bankruptcy trustees. We are
happy to have them on the Board and look forward to them contributing to our mission to build
the practice of bankruptcy law in Virginia.
In the Spring of 2018, the Section will sponsor
its annual Bankruptcy Practice Seminar. Holding
with tradition, the seminar will focus on consumer/chapter 13 issues and be held in Northern Virginia. Sarah Boehm, Vice Chair of the Board, will
be organizing the seminar. If you are interested in
being a presenter at the seminar, please contact
Sarah at sboehm@mcguirewoods.com.
This year, the Section will sponsor the First
Annual Bankruptcy Law Writing Competition.
The Board will begin publicizing the competition
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this fall with the winner to be selected in
February 2018. The
Board hopes that the
competition will promote interest in the field of bankruptcy law and
will encourage law students to consider careers in
this practice area. The competition is open to all
2nd year and 3rd year law students who attend a
law school in Virginia. The winner will receive a
cash prize, a plaque, and publication in the Bankruptcy Law News published by the Bankruptcy
Law Section. The winner will also be invited to
the annual dinner meeting of the Board of Governors of the Section in the Spring of 2018.
I want to recognize two people who have
served ably on our Board. First, Tare Elgie of Hunton & Williams, LLP (Richmond/Dallas) has been
a member since 2016 has decided to step down
because her practice takes her out of state extensively. Thank you, Tara, for all of your hard work.
We will miss you.
Second, Madeline Trainor just concluded a
successful year as Chair of the Board. Madeline
pushed the Board to support new initiatives, like
the Writing Competition. She also interacted
closely and effectively with Terry Patrick, our Section Liaison, to keep both the Board and the Section organized. Madeline, your efforts are greatly
appreciated. Enjoy your relaxing year as Immediate Past Chair. It is well deserved.
Finally, please consider writing for the Bankruptcy Law News. Andrea is always in need of
good articles on timely topics.
					~Chris Jones
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Message from the Editor
Andrea Campbell Davison, Esq.

T

o all of the bankruptcy practitioners this reaches, I hope you had an
enjoyable summer and your transition into fall went smoothly. It has been a
pleasure to run into many of you at kickoff
events over the past few weeks.
For those practicing in the Eastern
District, you may already know that effective
August 1, 2017, certain new and amended
local bankruptcy rules went into effect. In
summary:
• Local Bankruptcy Rule 1006-1 was
amended to change the manner in which
the Clerk provides notice of the failure
of a filing party to pay a required fee, and
when the applicable notice period commences.
• Local Bankruptcy Rule 9013-1 was
amended in two manners as follows:
o 9013-1(H)(c)(3) was amended to
make explicit when a party should
request an expedited hearing (when
a hearing is requested on less than
14 days’ notice) and the appropriate
response deadline (response due not
later than 1 day before the date of
the hearing or as otherwise directed
by the Court)
o 9013(J) was amended to require that
a party requesting a continuance
consult with opposing counsel and
trustee prior to filing a motion.
• Local Bankruptcy Rule 9019-1 was subPage 3		

stantially
rewritten to
provide direction to parties
as to mediation and alternative dispute resolution,
and make clear its applicability to contested and other matters (in addition to
adversary proceedings).
• Local Bankruptcy Rule 9016-1 was added
to clarify that a bridge order as to time
to file a plan under §1121(d) is not
required where a motion to extend time
has been filed prior to the expiration of
the statutory period.
• Local Bankruptcy Rule 9013-1(K) was
added (and substitutes for the previous
provision) and incorporates by reference Motions Practice and Procedures
Guidelines and Motions for Relief from
Stay Guidelines, which will be Exhibit 7
to the Local Rules.
If you would like to contribute to the
next edition of the Law News, please contact me at adavison@beankinney.com. We
aim to publish on topic which appeal to the
diverse bankruptcy in the Commonwealth,
we would love to hear from you on article
topics.
Please enjoy this edition of Law News.
We will write to you again this fall.
				

~ Andrea
Bankruptcy Law News
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continued from page 1

faith in conducting the auction.

a notice of default to HomeBanc on August 8, 2007,
followed by a formal default notice on August 9, 2007.
HomeBanc filed a voluntary petition under Chapter
11 on August 9, 2007.
By emails sent between the morning of August 10,
2007 and August 14, 2007, Bear Stearns announced
that it intended to conduct an auction on August
14, 2007, for the Remaining Securities, which were
to be sold in two groups. Bear Stearns sent a notice
of the auction, along with a bid solicitation package,
to approximately 200 different entities. Only two
bids were received through the auction. Bear Stearns
submitted the winning bid of $60.5 million.
Wells Fargo Bank, N.A., which served as securities
administrator and paying agent for Bear Stearns, filed
an adversary proceeding on October 25, 2007, to
determine whether Bear Stearns or HomeBanc was
the rightful recipient of the principal and interest
payments for August 2007 for nine of the securities
included in the auction (the “Disputed Securities”).
On February 24, 2009, an order was entered converting
the HomeBanc cases to a Chapter 7 liquidation. Bear
Stearns and the Chapter 7 trustee (the “Trustee”)
filed cross-claims against each other. The Trustee’s
cross-claims against Bear Stearns included, among
other things, conversion, turnover of property of the
estate, violation of the automatic stay, and unjust
enrichment. The Trustee sought damages against
Bear Sterns in excess of $100 million.
The parties filed cross-motions for summary
judgment. On January 18, 2013, Judge Carey entered
an order holding that (1) Bear Stearns’ exercise of its
contractual rights under the repurchase agreements
with respect to certain securities fell within the safe
harbor provisions of Section 559 of the Bankruptcy
Code; (2) the plain language of the repurchase
agreements requires that the August 2007 payment
be made to the registered certificate holder of the
securities as of the record date (i.e., HomeBanc);
and (3) the liquidation of the securities by auction in
August 2007 was not irrational or in bad faith.
The Trustee appealed, and the District Court
reversed and remanded the grant of summary judgment
with respect to the auction and Bear Stearns’ good

B. Auction vs. Discounted Cash Flow Model
The Trustee and Bear Stearns each retained
multiple expert witnesses (the “Trustee Expert” and
“Bear Stearns Expert,” respectively). The Trustee
Expert opined that, “as securities get less liquid and
more complicated, models, such as the [discounted
cash flow model (‘DCF Model’)], should be used to
determine value, especially for residential mortgagebacked securities which have value because they are
cash-flow producing assets.” Id. at *8. In contrast,
the Bear Stearns Expert argued that, particularly given
the peculiar market conditions in 2007, an alternative
valuation method is to rely on the marketplace. The
Bear Stearns Expert stated, “[W]hat I would view to
be fair market value for any security, not necessarily
the securities at issue, is what buyers and sellers will
really transact in the marketplace.” Id.
The Trustee Expert asserted that the DCF Model
was the “’gold standard’ for valuing securities. Id. at *9.
A DCF Model for mortgage-backed securities “makes
assumptions about matters affecting the underlying
mortgages’ cash flows, such as prepayments, default
risks, delinquency rates and loss severity rates. Other
assumptions reflecting the time value of money and
the risks for these securities determine the rate used
to discount the cash flow generated by the mortgages
over time back to present value.” Id. at *18. Using the
DCF Model, the Trustee Expert concluded that the
Disputed Securities had a fair market value in August
2007 of approximately $124.6 million. Id. Following
the auction in 2007, Bear Stearns had assigned a value
of $8.1 million to the Disputed Securities.
Bear Stearns countered that the DCF Model
did not take into consideration the “significant
events and similar market transactions occurring in
and around August 2007.” Id. at *8. Bear Stearns
considered several methods to value the Remaining
Securities, including a model, computer-generated
values, and the “Bids Wanted in Competition”
(“BWIC”) auction. Id. at *9. Bear Stearns rejected
the use of a model, because the assumptions required
for a model do not always reflect market realities. Id.
at *9. Similarly, Bear Stearns decided against using
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a computer-generated value because matrix prices
generated by computer are not consistently good
proxies for value. Id. Bear Stearns ultimately decided
that the BWIC auction was the most appropriate
valuation method under the circumstances, reasoning
that BWIC auctions were common in the industry
in 2007 (Id. at *9) and Bear Stearns previously used
a BWIC auction for another client, American Home
Bank Mortgage, which also went into default (Id. at
*8). The Bear Stearns Expert also opined that “[t]he
results of a properly conducted auction give you the
value of the security, give you the highest amount
that someone is willing to pay for that security.”
Id. at *22. He further stated, “After the fact, the
people have pointed back and said our market was
pricing securities incorrectly. But rarely has it been
possible in real time. In fact, one of the things that
the Fed has pointed out repeatedly is that it’s almost
impossible to identify bubbles, which is when security
prices are too high, in real time.” Id. at *23. For
these reasons, Bear Stearns believed that the BWIC
auction would result in an accurate fair market value
for the Remaining Securities.
C. The Auction Was an Appropriate Method to
Value the Securities.
At the conclusion of the six-day hearing, Judge
Carey held that the BWIC auction was an appropriate
method to value the Remaining Securities. “I agree
with Bear Stearns that the Trustee’s DCF model value
is far removed from what anyone in the market was
willing to pay for the [Disputed Securities] in August
2007. Instead, the Trustee’s DCF model erroneously
reflects the value of the [Disputed Securities] as of
July 2010, when the expert report was issued, rather
than a fair market value as of August 2007.” Id. at
*22. In distinguishing the DCF Model, Judge Carey
noted, “Of course, to the extent assumptions in a
model are wrong, the model may prescribe a value
that is too high or too low.” Id. at *8. He further
reasoned, “While there are a number of ways to
value the securities, the issue before me is not which
is the ideal valuation method, but, rather, whether
Bear Stearns’ decision to use a BWIC auction to
value the [Disputed Securities] was irrational or in
Page 5		
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bad faith. Based upon the evidence before me, I
conclude that residential mortgage-backed securities
– even residuals, like the [Disputed Securities] –
were often sold through BWICs and, therefore, Bear
Stearns’ decision, made contemporaneously with
the HomeBanc default, to value the securities by
determining what someone in the market was willing
to pay for the [Disputed Securities] was not irrational
or in bad faith.” Id. at *9 (emphasis in original).
D. Comparisons to Virginia Case Law
Like the Court in HomeBanc, Virginia Bankruptcy
Courts have also had to make difficult decisions when
valuation experts presented different methodologies
resulting in widely varying valuations. Most recently,
in In re Health Diagnostic Lab., Inc., 2015 WL
4915621 (Bankr. E.D.Va. 2015), the Bankruptcy
Court considered whether going concern value or
forced liquidation value was the most appropriate
valuation method to determine if a secured creditor
was adequately protected. In that case, the secured
creditor’s expert argued in favor of liquidation value,
whereas the debtors’ expert argued in favor of going
concern value. Id. at *4. The Court held, based
on “the totality of the circumstances and the [d]
ebtors’ business operations as a whole,” that “the
use of going concern value is appropriate.” Id. The
Court explained its reasoning, “Liquidation of the
[d]ebtors does not seem likely for the foreseeable
future,” especially since the debtors had obtained
post-petition financing, were in the process of selling
assets to improve the business, and were working
to resolve their dispute with the United States
Department of Justice. Id. See also Heritage Savings
& Loan Assoc., et al. v. Rogers Dev. Corp., et al. (In re
Rogers Dev. Corp.), 2 B.R. 679, 683 (Bankr. E.D.Va.
1980) (legislative history reveals “clear intent to not
utilize liquidation value in every proceeding); Miller &
Rhoads, Inc. Secured Creditors’ Trust v. Robert Abbey,
Inc., et al. (In re Miller & Rhoads, Inc.), 146 B.R. 950,
955 (Bankr. E.D.Va. 1992) (“Where a business is in a
precarious financial condition or on its deathbed, the
assets should be valued on a liquidation rather than
a going concern basis.” (internal citations omitted)).
While it is unusual for the Court itself to prepare
Bankruptcy Law News
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its own valuation analysis, in certain instances Courts
have felt compelled to do so. In Heilig-Meyers Co., et
al. v. Wachovia Bank, et al. (In re Heilig-Meyers Co.),
319 B.R. 447, 459 (E.D.Va. 2004), the Bankruptcy
Court was faced with credible testimony from two
experts, one using liquidation value and one using
a market multiple appraisal. The results of each
experts’ valuation analysis varied by approximately
$218,000,000. Id. at 460. “[T]he fact that two
qualified appraisers, both attorneys, both applying
sound appraisal methodologies to the same set of
assets could reach such absurdly disparate conclusions,
gives the Court pause. At the least, the difference in
valuations presents a predicament for the Court,
which does not have the expertise to parse through
the experts’ reports and testimony [. . . ].” Id. at 461.
Notwithstanding its professed lack of expertise, the
Court ultimately decided not only to rely on the
market multiple analysis, but also to prepare its own
balance sheet test of the debtors’ solvency, as adopted
by a majority of courts. Id. at 463 (collecting cases).
E. Lessons from HomeBanc Mortgage
While HomeBanc Mortgage involves unique facts
and circumstances, the lessons in Judge Carey’s
opinion are applicable to any bankruptcy case where
valuation is an issue:
• Valuation often comes down to a battle of
the experts. Make sure that your expert is
fully prepared and has a thoughtful, practical
rationale for selecting one particular valuation
method over another.
• If you are using a model for your valuation,
remember that your model is only as good as
the assumptions underlying the model. If your
assumptions are off the mark, the valuation will
be too.
• Valuation cannot be made in a vacuum. All
the facts and circumstances of the asset, the
procedural posture of the bankruptcy case,
and the economic climate must be considered.
Where facts and circumstances are unusual (as
they were in the HomeBanc Mortgage case),
they must be recognized and incorporated as
appropriate in the valuation method.
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• Valuation must be rational and made in good
faith. Notwithstanding that the math may
be accurate, if you think your value is overly
generous, the Judge probably will as well.
• In general, Bankruptcy Courts do not want to
prepare their own valuation analysis, but it is
within their discretion to do so. Don’t give the
Court a credible reason to look beyond your
analysis.
Robert Westermann is a shareholder of Hirschler
Fleischer, resident of the Richmond office, and may be
reached at rwestermann@hf-law.com.
Kristen Burgers is a shareholder of Hirschler Fleisher,
resident of the Tysons office, and may be reached at
kburgers@hf-law.com.
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ABC – Assignment for the
Benefit of Creditors under
Virginia Law
By Bradford Englander, Esq. and Robert Marino, Esq.
When closing a business, owners often resort
to chapter 7 bankruptcy filing or simply shutting
down. Less often employed is the assignment
for the benefit of creditors or “ABC”, which is a
process for the orderly and controlled liquidation
of a corporation’s assets through a neutral, thirdparty administrator. This article discusses the ABC
statutory scheme in Virginia, including its potential
benefits for a business owner (or counsel).
The ABC Statute in Virginia
For a business, the applicable statutory scheme
for the ABC in Virginia is found in Chapter 9 of
Title 55 (Property and Conveyances) of the Virginia
Code, sections 55-156 through 55-160, which
address the assignment of the general property
interests of an “assignor,” which is understood to
include any business entity. Unfortunately, the
statute provides little detail or guidance regarding
implementation of an ABC. Thus, practitioners
must look to the common law and established
practice.
General Property Assignment Implementation;
Assignee as Trustee; Substitute Trustee; Claims
The Code provides that an ABC is implemented
by a “deed of assignment” executed by the debtor
which assigns all of the assets of the debtor to an
assignee for benefit of its creditors. Va. Code §55156. The deed is recorded “as are other deeds;” i.e.,
recorded with the clerk of the circuit court where
the debtor’s property is located. Id. While there is
no express statutory language addressing the issue,
the deed typically lists, in detail, all property being
conveyed by the assignment. As a practical matter,
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the deed should make broad reference to all of the
debtor’s property (e.g., “all of grantor’s property
and effects of every kind, nature and description,
wherever located, whether real or personal, whether
in possession, reversion, remainder or expectancy”)
and would typically contain exhibits describing
in detail the various categories of property. In
certain instances, it may be helpful to include
serial numbers or other identifying information (in
limited form to comply with any privacy concerns).
Importantly, if any of the debtor’s property is
not subject to the conveyance, the deed should
expressly exclude such property.
The deed should also contain a list of all of the
creditors for whose benefit the conveyance is being
made. The deed “may contain a provision to the
effect that those creditors who accept thereunder do
so in full satisfaction of their respective claims and
shall be forever barred from further recover of any
balance.” Va. Code §55-159. The “acceptance”
provision has no specific procedure for “accepting”
the ABC, but common practice is to provide
creditors with a written notice which (i) advises of
the execution and recordation of the ABC deed,
(ii) provides a copy of the deed and its attachments,
(iii) establishes a deadline and procedure to file a
notarized proof of claim form that is supplied
with the notice, and (iv) similarly establishes a
deadline and procedure to “reject” the creditor’s
participation in the ABC. Courts have held that
acceptance will be inferred from the failure of any
creditor to respond with a rejection. A time period
for rejection of thirty days is typically sufficient.
Williams v. Lord, 75 Va. 390 (1881).
The statute describes the assignee of the ABC
Bankruptcy Law News
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as a “trustee,” strongly suggesting that the ABC
deed creates a trust for the benefit of the debtor’s
creditors. See Va. Code §55-157 (describing the
procedure for “substitution of another trustee by
creditors”). However, no express provisions in
the statute recognize the assignee as a trustee. In
practice, it is recommended that a document is
drafted which formally acknowledges the creation
of a trust by the ABC deed and designates and
appoints the assignee as trustee of the trust. This
will assist the assignee/trustee in performing his
duties in connection with the ABC.
As noted above, the statute prescribes a
procedure for the replacement of the assignee/
trustee. Va. Code §55-157. A substitute trustee
will be appointed if (i) a majority of the unsecured
creditors in number and amount agree in writing
upon a substitute trustee, and (ii) a petition is
filed with the circuit court having jurisdiction
over the debtor/assignor (i.e., the circuit court
where the ABC deed was recorded and where
the debtor/assignor might be sued). Once the
substitute trustee is appointed, the clerk of the
court is required to make an entry in the deed
book where the ABC is recorded. The substitute
trustee must be a resident of the county or
city where the greater portion of the debtor’s/
assignee’s property is located. (Note that there is
no similar requirement for the original assignee/
trustee.)
If the assignee/trustee seeks to sell property,
he must provide at least ten days written notice
to all creditors regarding “when, where and how
the sale will be held.” Va. Code §55-156. The
statute fails to mention whether creditors are
entitled to object to a proposed sale and provides
no procedure for making objection. Presumably,
objections would be filed and determined in the
circuit court where the ABC deed is recorded.
With respect to the disbursement of proceeds
received by the assignee/trustee, “no creditor shall
be preferred in the [ABC] deed except those given
a lien or preference by law, or those having a valid
lien upon the property conveyed, or some part
Page 8		
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thereof; and those having a lien shall be preferred
only to the extent of the value of the property
upon which they have a lien.” Id. Thus, secured
creditors are to be paid the value of their liens in
property liquidated by the assignee/trustee, but
general unsecured creditors are only entitled to
receive a pro rata distribution of unencumbered
funds.
The statute provides for a claims resolution
process that includes the standing of any creditor
to object to the claim of any other creditor in the
ABC. Claims are resolved by petition filed in the
circuit court. Va. Code §55-158.
There is no express provision in the ABC
statute that requires the assignee/trustee to
account for the receipt and disbursements of funds
in the context of the ABC. However, it is good
practice for the assignee/trustee to prepare an
accounting to demonstrate that assets have been
properly liquidated and funds fairly distributed in
accordance with the requirements of the statute.
Furthermore, it is wise to file a motion to have
it approved prior to being discharged from his
obligations.
Compensation of ABC Assignee/Trustee
With respect to an assignment of property
for the benefit of creditors, every trustee referred
to in Article 1 of the ABC statute “shall receive
reasonable compensation for services.” Va.
Code §55-160. The issue of reasonableness is
determined The assignee/trustee should also be
entitled to receive reimbursement for his costs
and expenses, including legal fees incurred, but
there is no particular provision contained in the
statute for allowing such expenses. The issue
should be addressed in the ABC deed to avoid any
dispute, but in the absence of express language the
circuit court would resolve any disputes.
Impact on exposure of shareholders
An assignment for the benefit of creditors
should have no impact on the corporate shield
normally enjoyed by shareholders of a financially
Bankruptcy Law News
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troubled entity. Shareholders should not be
subject to any additional liability where the assets
are assigned under an ABC deed. But shareholders
should not ignore their continuing duties with
respect to the shell entity that remains; dissolution
should be considered as an additional tool in
tandem with the ABC.
Impact on exposure of directors and officers
The officers and directors of a troubled entity
will only expose themselves to liability if the
execution and delivery of an ABC deed is viewed
as a clear breach of fiduciary duty. Here, the
advantages and disadvantages of an ABC will
provide potential insight into whether the officers
and directors are possibly breaching their fiduciary
duties. For example, if a case commenced under the
Bankruptcy Code will afford greater protections to
the creditors than an ABC commenced under the
Virginia ABC statute, query whether the officers
and directors have breached their fiduciary duties
by pursuing an ABC. The answer to this question
is beyond the scope of this outline, but this issue
should be carefully considered before the decision
is ultimately made to pursue an ABC.
ABC Does Not Restrict Dissolution by Assignor’s
Management; Assignee/Trustee Has No Corporate
Authority Over Assignor
The creation of an assignment for the benefit
of creditors for an entity situated in Virginia does
not prohibit the entity’s existing management from
pursuing separate dissolution and termination of its
corporate status under applicable state law. While
the entity’s assets may be assigned to an assignee/
trustee, the assigning entity’s management retains
autonomy to wind up the entity’s business affairs,
liquidate any remaining property not otherwise
assigned through the ABC deed, and terminate
the entity’s existence in accordance with the
provisions of Virginia corporate law. See the
discussion above for the various issues raised in
the context of pursuing a formal dissolution of the
assigning entity.
Page 9		
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And since the assignor’s management retains
autonomy over the entity’s corporate existence,
it must be recognized that the assignee/trustee
under an ABC has absolutely no control over
the corporate affairs of the assigning entity. The
assignee/trustee’s only authority derives from and
is limited to the assets received in the assignment;
he/she may liquidate those assets in the name of
the trust created by the ABC deed and he/she
may transact any necessary business in the name
of that trust. Conversely, he/she may not conduct
business in the name of the assignor, may not
seek to bind the assignor in any post-assignment
agreements, and may not exercise any rights that
would normally be exercised by the officers and
directors of the assigning entity, except to the
extent that they relate to the liquidation of the
assigned assets. This also means that the assignee/
trustee may not commence a bankruptcy case on
behalf of the assigning entity; that right is left to
existing management or any creditors that seek to
pursue an involuntary petition under section 303
of the Bankruptcy Code.
Impact on subsequent bankruptcy filing (voluntary;
involuntary)
As noted above in the section on Receivership,
following the commencement of a case under
the Bankruptcy Code, a “custodian” is generally
stayed from taking further action to administer
assets of the debtor or make disbursements from
such assets. 11 U.S.C. § 543(a). The custodian
is also directed to turn over to the bankruptcy
trustee or debtor in possession all property of the
debtor in the custodian’s possession and file an
accounting with the bankruptcy court. 11 U.S.C.
§ 543(b). Because the term “custodian” is defined
to include an “assignee under a general assignment
for the benefit of the debtor’s creditors, 11 U.S.C.
§ 101(11)(B), the same requirements imposed
by the Bankruptcy Code apply to an assignee/
trustee under an ABC. The reader is referred to
the section on Receivership for a discussion of the
various issues raised when a subsequent bankruptcy
Bankruptcy Law News
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case is commenced.
Advantages, disadvantages of an ABC
An assignment for the benefit of creditors
may be preferable to a case commenced under
the Bankruptcy Code, primarily because of the
relative speed at which the assigned assets may be
administered and claims paid. Other than providing
minimal notice to creditors, the assigned assets
may be liquidated without the necessity of court
approval and oversight. Similarly, disbursements
to creditors may occur without the necessity of any
prior approval of a court. All of this can be done at
a much lower cost than that traditionally incurred
in a bankruptcy case. This works exceedingly well
in small cases where there are limited assets and
reducing costs is crucial to creating a meaningful
distribution to creditors. Furthermore, the lack
of formal procedures also provides the assignee/
trustee with flexibility to resolve any unforeseen
issues that may arise during the process. Being able
to resolve disputes without formal court approval
is certainly more cost effective in a case of limited
resources.
In larger cases, the lack of a formal and defined
liquidation process presents a significant drawback
to using the ABC statute in Virginia. Larger cases
with substantial assets and significant numbers of
claimants demand a well-defined process for the
liquidation of assets and the adjudication of claim
disputes. The Bankruptcy Code provides that
well-defined process, including imposition of an
automatic stay to maintain the status quo while
assets are liquidated and claims resolved; the ABC
statute in Virginia contains no similar provisions
and actions by creditors are not stayed. In these
larger cases, each constituency should have a
defined set of rights and duties, because there
is so much more at stake for all concerned and
there is a substantially higher chance of disputes
arising between the various constituencies. The
Virginia ABC statute lacks any of the guidance
and detail found in the Bankruptcy Code and
Rules.
Without a clear and defined set of
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rules to govern the liquidation of assets and the
resolution of claims, an ABC in Virginia becomes
cumbersome and ineffective.
Conclusion
In the right situation, an ABC in Virginia
can be cost-effective and efficient but it will not
be the best option for all clients. Regardless,
when advising a distressed business, lawyers should
remember to include an ABC as one potential
method of winding down a business.
Brad Englander is a member of Whiteford Taylor
& Preston LLP, resident of the Falls Church office,
and may be reached at benglander@wtplaw.com
Rob Marino is a partner of Redmon Peyton &
Braswell LLP in Alexandria and may be reached at
rmmarino@rpb-law.com.
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In Jeopardy? What is “Substantial
and Unanticipated”?
By Amanda Erin DeBerry, Esq.

It is generally considered to be well-established
in the Fourth Circuit that a Debtor must face
a “substantial and unanticipated” change in
circumstances in order to modify its confirmed
Chapter 13 plan. The Fourth Circuit initially put
forth the “substantial and unanticipated” standard
in the opinion In re Arnold, 869 F.2d 240 (4th Cir.
1989). The Arnold decision was upheld and reiterated
by the Court almost twenty years later in In re
Murphy, 474 F.3d 143 (4th Cir. 2007). Less settled,
however, is what the Court considers a “substantial
and unanticipated” change. Additionally, though
long the standard in the Fourth Circuit, there is a
quickly growing divide across circuits.
A recent decision in Georgia has the Eleventh
Circuit potentially following the tide of rulings
from the First, Fifth, and Seventh Circuits holding
that there does not need to be a substantial and
unanticipated change in circumstances before the
Debtor may amend or modify its confirmed Chapter
13 plan. Courts following this trend have often
expressly noted the fact that Congress, despite
numerous changes over the years to the Bankruptcy
Code, has never altered or added the “substantial
and unanticipated” language to the Code. In In re
Guillen, Case No. 15-64860-JRS, Doc No. 39 (Bankr.
N.D. Ga. Apr. 10, 2017), Judge Sacca, opined that:
“[T]he case before this Court is an excellent
example of why that approach is overly rigid
and lacks the very flexibility that Congress
implemented in Section 1329 to address the
circumstances of a case….When Sections 1327
and 1329 of the Bankruptcy Code are read
together, it is clear that Congress did not
intend for res judicata to be applied to a
confirmed Chapter 13 plan in certain specific
circumstances.”
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Judge Sacca noted that some courts in the
Eleventh Circuit have previously also followed
a “substantial and unanticipated” change in
circumstances standard, pursuant to a case decided in
1994 by the Eleventh Circuit. Id. at 14, discussing In
re Hoggle, 12 F.3d 1008 (11th Cir. 1994). However,
the Court ultimately holds that Hoggle does not
require a “substantial and unanticipated” change
and therefore its ruling does not conflict with the
authority of the Eleventh Circuit’s decision. Id.
In the Fourth Circuit, what remains at issue is
what exactly is “substantial and unanticipated”?
Certainly opinions will differ depending on what
a proposed modified plan is trying to accomplish.
Should there be a difference depending on who
is seeking to modify the plan? 11 U.S.C §1329
allows the “debtor, the trustee, or the holder of an
allowed unsecured claim” to seek modification of the
confirmed, Chapter 13 plan.
Will the Supreme Court take up the issue?
Appeals to the Supreme Court in consumer cases
are relatively rare, perhaps due to time and financial
constraints of consumer debtors. Will Congress
legislate around it? Certainly Congress could add
language to the Bankruptcy Code to make clear the
intent to require “substantial and unanticipated”
change in circumstances. Alternatively, legislators
could make it clear that such a standard is NOT
the intention of Congress, by adding in clarifying
language. Regardless, the divide appears to be
continuing, perhaps unless and until the issue is
taken up by the Supreme Court or Congress.
Amanda Erin DeBerry is an attorney at Boleman
Law in Richmond, Virginia. She may be reached at
aedeberry@bolemanlaw.com.
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Clerk’s Corner
Eastern District of Virginia Update
William C. Redden, Clerk
United States Bankruptcy Court
Eastern District of Virginia
Retirement of Honorable Robert G. Mayer,
United States Bankruptcy Judge, Eastern District of Virginia, Alexandria Division; Appointment of Klinette H. Kindred as Successor Bankruptcy Judge
On January 4, 2017, after nearly 17 years of
dedicated service on the federal bench, the Honorable Robert G. Mayer, United States Bankruptcy Judge, who sat at the Court’s Alexandria Division, retired from the bench. A portrait unveiling
ceremony, which was sponsored by the Northern
Virginia Bankruptcy Bar Association (NVBBA),
was conducted at the Martin V.B. Bostetter, Jr.
United States Courthouse on January 26, 2017.
The ceremony was followed by a reception at the
Bostetter Courthouse and an off-site dinner—
both of which were sponsored by the NVBBA.
The Honorable Klinette H. Kindred has been
appointed to succeed Judge Mayer, with her
Honor’s appointment having taken place on January 24, 2017. The oath of office was administered
by Eastern District of Virginia U.S. District Judge
Leonie M. Brinkema, at Alexandria, Virginia. A
more formal investiture ceremony open to the
public was scheduled and held at the Bostetter
Courthouse on April 7, 2017. A Media Release,
dated January 24, 2017, and accessible on the
Court’s Internet web site’s Home Page, www.vaeb.
uscourts.gov, provides additional information.
Status of Eastern District of Virginia Temporary Bankruptcy Judgeship
When Congress has declined to establish
permanent bankruptcy judgeships, it has crePage 12		

ated temporary bankruptcy judgeships to address
immediate workload needs. There is no difference
between the appointment of an individual to an
authorized temporary or permanent judgeship,
nor to the tenure that individual serves (which
is 14 years). All temporary bankruptcy judgeships
are accompanied by a lapse date that occurs five
years after the judge is sworn into office. When
the lapse date is reached, the first vacancy occurring thereafter in any bankruptcy judgeship in the
district cannot be filled.
On May 25, 2012, the Temporary Bankruptcy
Judgeships Extension Act of 2012 was signed into
law by then President Obama (Pub. L. No. 112121, 126 Stat. 346 § 2). That Act extended 29
temporary bankruptcy judgeships for five years.
The enactment of the 2012 Act particularly was
significant in that one of the 29 existing temporary judgeships was located in the Eastern District
of Virginia. The temporary position, which is held
by Bankruptcy Judge Kevin R. Huennekens, was
created through enactment of the Bankruptcy
Abuse Prevention and Consumer Protection Act
of 2005. Pub. L. 109-8, Title XII, §1223(b)(1)(R),
Apr. 20, 2005, 119 Stat. 196, 197.1 Any vacancy
that may occur in the Eastern District of Virginia
within the statutory extension period prescribed
by the 2012 Act could have been filled. (This has
occurred twice within the statutorily prescribed
five-year extension period: first, with the retirement of Bankruptcy Judge Douglas O. Tice Jr.
and the appointment of Bankruptcy Judge Keith
L. Phillips as Judge Tice’s successor, at the Court’s
Richmond Division; and second, with the retireBankruptcy Law News
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ment of Bankruptcy Judge Robert G. Mayer and
the appointment of Bankruptcy Judge Klinette H.
Kindred as Judge Mayer’s successor, at the Court’s
Alexandria Division.)
On May 5, 2017, President Trump signed into
law the Consolidated Appropriations Act of 2017,
an 11-bill omnibus spending measure that funds
most of the federal government, including the Judiciary, for fiscal year 2017. Importantly, the omnibus bill includes one-year extensions for seven of
the most critical temporary bankruptcy judgeships
whose authorizations otherwise would have expired
on May 25, 2017. The Eastern District of Virginia’s
temporary bankruptcy judgeship was included as
one of the seven positions so extended.2
By way of separate legislation, on May 17, 2017,
the House of Representatives passed, as amended,
by voice vote, H.R. 2266, the Bankruptcy Judgeship Act of 2017, to authorize the appointment of
four additional bankruptcy judges and to convert 14
temporary bankruptcy judgeships to permanent status, including the Eastern District of Virginia’s temporary bankruptcy judgeship.3 On May 18, 2017,
the House-passed bill was received in the Senate
and referred to the Committee on the Judiciary. As
of this writing, no further action has been taken in
the Senate on the House-passed bill.
Transmittal by the United States Supreme Court
of Proposed Amendments to the Federal Rules of
Bankruptcy Procedure to the United States Congress; Approval by the Judicial Conference of the
United States of New Official Form 113, Chapter
13 Plan; Action on Official Form 113, Chapter
13 Plan, by the United States Bankruptcy Court
for the Eastern District of Virginia
On April 27, 2017, pursuant to Section 331
of title 28, United States Code, Chief Justice
John G. Roberts, for the United States Supreme
Court, transmitted a recommended revision to the
Federal Rules of Bankruptcy Procedure (FRBP),
as follows, FRBPs 1001, 1006, 1015, 2002, 3002,
3015, 4003, 5009, 7001, and 9009, and new FRBP
3015.1. December 1, 2017, is the effective date for
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the revision to these rules absent any action taken
to the contrary by Congress. Additional information regarding the transmitted rule is accessible
at www.uscourts.gov by left-clicking the Rules &
Policies button, left-clicking Pending Rules and
Forms Amendments, and scrolling down the page
to Amendments Adopted by the Supreme Court
Pending Congressional Review.
At its March 14, 2017, session, the Judicial
Conference of the United States approved Bankruptcy Official Form 113, Chapter 13 Plan, which
will take effect at the same time amendments to
FRBPs 2002, 3002, 3007, 3012, 3015, 4003, 5009,
7001, and 9009, and new FRBP 3015.1 take effect,
which presumably will be December 1, 2017.
Amended FRBP 3015(c) provides, in part, that,
“If there is an Official Form for a plan filed in a
chapter 13 case, that form must be used unless a
Local Form has been adopted in compliance with
Rule 3015.1.” The Eastern District of Virginia
bankruptcy judges anticipate making conforming
amendments to the Court’s current Chapter 13
Plan and Related Motions form. Once the form has
been modified to conform to those requirements set
forth in new FRBP 3015.1, the Court will invite a
period of public and bar comment, after which the
form will be finalized by the Court. The Court’s
Local Bankruptcy Rules also are being reviewed for
any needed revision to meet the requirements set
forth in the amended and new FRBPs.
Invitation for Comment on Amendments to Local
Bankruptcy Rules 1006-1(C)(1), 9013-1(H)(3)
(c) and (J), and 9019-1, and New Local Bankruptcy Rules 9006-1 and 9013-1(K)
The Court authorized the Bankruptcy Clerk
to release a public notice, dated June 8, 2017,
inviting comment on amendments to the Court’s
Local Bankruptcy Rules 1006-1(C)(1), 9013-1(H)
(3)(c) and (J), 9019-1 and new Local Bankruptcy
Rules 9006-1 and 9013-1(K). The period for comment concludes at 5:00 p.m. Eastern Daylight
Saving Time on Friday, July 7, 2017. The Court
will consider received comments and make a final
Bankruptcy Law News
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determination regarding the above listed rules. The
revision is scheduled to take effect August 1, 2017.
The public notice and its accompanying revision
document, which provide additional information
of interest, together are accessible on the Court’s
internet web site, www.vaeb.uscourts.gov, under the
Virginia Eastern News header.
The amendment to Local Bankruptcy Rule
1006-1(C)(1) addresses the manner in which notice
to the filer, as to the nonpayment of a filing fee,
will be administered. Local Bankruptcy Rule 90061 is new and makes provision for eliminating the
need for a bridge order with respect to the application of 11 U.S.C. § 1121(d). The amendment to
Local Bankruptcy Rule 9013-1(H)(3)(c) requires
that a party may not set a hearing on less than 14
days’ notice unless the Court grants a motion that
requests an expedited hearing. The amendment to
Local Bankruptcy Rule 9013-1(J) mandates that a
party requesting a continuance first must consult
with opposing counsel and the trustee before filing
such a motion. New Local Bankruptcy Rule 90131(K) makes provision for new motions practice and
procedures guidelines, in addition to guidelines for
motions for relief from stay, which will be placed as
a substitute Exhibit 7 following the Court’s Local
Bankruptcy Rules. Amended Local Bankruptcy Rule
9019-1, Settlement and Alternative Dispute Resolution, has been substantively rewritten to provide
the parties with additional direction and to make
explicit the amended Rule’s applicability not only
to adversary proceedings but to contested and other
matters as well.
Hearings: Appearing by Telephone (Expansion to
the Alexandria Division)
A Court-authorized Announcement, which was
released by the Bankruptcy Clerk on February 10,
2017, advised that:
Effective February 13, 2017, as to the Alexandria Division, if approved to appear telephonically before Bankruptcy Judge Brian
F. Kenney and Bankruptcy Judge Klinette
H. Kindred, all requests must be arranged
Page 14		
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through the CourtSolutions internet website, which is accessible at http://help.courtsolutions.com/hc/en-us. That page provides
additional account setup information.
The Announcement, which provides additional
information of interest, is accessible on the Court’s
internet web site, www.vaeb.uscourts.gov, under the
Virginia Eastern News header.
Retirement of Bankruptcy Clerk’s Office Division
Manager, at Norfolk-Newport News
Following over 32 years of federal Judiciary service, including the past 17 years with the United
States Bankruptcy Court for the Eastern District of
Virginia, Steve Kopacki, Division Manager at the
Court’s Norfolk-Newport News divisions, retired
May 31, 2017. A retirement reception was held
in Mr. Kopacki’s honor at the Walter E. Hoffman
United States Courthouse on May 3, 2017.
Successor Bankruptcy Clerk’s Office Division
Manager, at Norfolk-Newport News
Commencing on July 24, 2017, Joyce Ridgeway will be the successor Division Manager at the
Norfolk-Newport News divisions. Ms. Ridgeway
currently is the Assistant Deputy-in-Charge with
the District of Kansas Bankruptcy Court, Topeka
Division. She possesses over 27 years of federal
Judiciary experience including, earlier, first as a
Case Administrator and then as a Data Quality
Analyst. Ms. Ridgeway also has experience in the
area of courtroom services. In her current position,
Ms. Ridgeway is responsible for the supervision of
case administration staff in addition to other duties.
In May 2016, she also was appointed to serve as a
member of the Administrative Office of the United
States Courts’ (AOUSC) advisory Bankruptcy Best
Practices Working Group (BBPWG)—Operations
Subgroup through the end of this calendar year.
(The BBPWG first was created in February 2016 by
the Director of the AOUSC.) While employed with
the federal Judiciary, Ms. Ridgeway earned a Bachelor of Science Degree in Business Management and
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a Master of Public Administration Degree. Prior to
joining the federal Judiciary, she performed valued
military service in the United States Navy. Ms.
Ridgeway concluded her military service as a Yeoman-Petty Officer Third Class with her last duty
station being at the Naval Nuclear Power Training
Station in Charleston, SC.
Bankruptcy Statistics
In cooperation with the AOUSC, the Eastern
District of Virginia Bankruptcy Court (Eastern District) places on its internet web site at www.vaeb.
uscourts.gov, under the Court Resources button, an
updated link to a Dashboard on the Filings Statistics
page that shows bankruptcy 12-month trends. This
Dashboard is updated on a calendar quarterly basis.
The most recent Dashboard data provided by the
AOUSC is for the 12-month periods ending March
31 for statistical years 2013 through 2017, inclusive.
The Dashboard allows viewers to compare Eastern
District data with both Fourth Circuit and national
aggregate data in addition to County-Level Filing
Data via an interactive map of the United States
(left-click on the categories listed to the left on the
page to populate the chart).
Bankruptcy filings nationally are continuing
their long-term downward trend, albeit with a
decreasing rate of decline in many federal judiciary
districts and including filing increases in a growing
number of such districts. According to statistics
released by the AOUSC, year-over-statistical-year
filings in the statistical year (SY) ending March 31,
2017, declined by 4.7 percent over such filings in
SY 2016 (794,492 vs. 833,515). This was the lowest
level of aggregate 12-month filings since calendar
year 2007. Yet, SY 2017, ending March 31, excluding the three territorial district courts, did show a
year-over-year increase in filings in 24 of the 91
federal judicial districts, which ranged from a low
of plus 0.4 percent to a high of plus 20.0 percent.
(The latter percentage increase, however, was an
outlier. The next two highest percentage increases
were plus 10.8 percent and plus 8.6 percent, respec-
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tively.) The Eastern District saw a change of minus
2.0. An April 19, 2017, article, titled, “March 2017
Bankruptcy Filings Down 4.7 Percent” is accessible
by clicking the “News” link located on the www.
uscourts.gov internet web site. This article provides additional information of interest. National
yearly filings last peaked in Calendar Year 2010, at
1,593,081. Since 2010, there has been an aggregate
decline of 798,589 such filings, or by minus 50.1
percent. The AOUSC maintains official statistical
data for the judiciary.
For the 12-month period ending March 31,
2017, in the Eastern District, bankruptcy filings
declined relatively modestly from 17,595 to 17,237,
or by 358 filings, over the same period in 2016. Eastern District calendar year filings, as with calendar
year national filings, last peaked in 2010, at 28,419.
Since that year, aggregate filings have declined by
11,182, or by about 39.3 percent, which is approximately 10.8 percent less than the national rate of
decline (minus 50.1 percent) over the same nearly
seven-year period.
Unofficial filings data are maintained and
updated by the court monthly, the link to which is
accessible on the www.vaeb.uscourts.gov internet
web site. Open the “Court Resources” button, and
then left-click the “Filings Statistics” link.
Ver. 06/15/17
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Case
Summaries
By Kelly Barnhart, Esq.

Recent Supreme Court
Decisions
Midland Funding, LLC v.
Johnson, U.S., 137 S. Ct. 1407,
197 L. Ed. 2d 790 (2017) (Breyer,
J.)
FDCPA Not Violated by
Creditors Filing Proofs of Claim
that are Barred by Statute of
Limitations
Background: Creditor filed proof
of claim in chapter 13 debtor’s
bankruptcy case, asserting a claim
based upon a credit card debt it
had purchased, and noting that
the last time any charge appeared
on the account was more than 10
years ago. The debtor filed an
objection to the claim, arguing
that filing a claim that was clearly
time-barred under the applicable
state law statute of limitations,
and was “false,” “deceptive,”
“misleading,” “unconscionable,”
and “unfair” as provided in the
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Fair Debt Collection Practices Act
(“FDCPA”). The creditor did not
respond to the objection and the
Bankruptcy Court for the Middle
District of Alabama disallowed the
claim. The debtor then brought a
lawsuit against the creditor seeking actual damages, statutory damages, attorney’s fees and costs for
a violation of the FDCPA. The
District Court determined that the
FDCPA did not apply and dismissed the action. The Eleventh
Circuit Court of Appeals reversed
and the creditor filed a petition for
certiorari.
Holding: Reversed. The filing
of a claim that was time-barred
was neither “false,” “deceptive,”
“misleading,” “unconscionable,”
nor “unfair” as provided in the
FDCPA. The creditor’s claim was
a “claim” as defined in §101(5)
(A) and which demonstrates a
right to payment, even if otherwise
time-barred. Untimeliness is an
affirmative defense that the debtor
or trustee could raise in the bankruptcy case.

Recent Fourth Circuit
Decisions
Birmingham v. PNC Bank, N.A.
(In re Birmingham), 2017 U.S.
App. LEXIS 870 (4th Cir. Jan.
18, 2017) (Lee, J.)
Escrow Funds, Insurance
Proceeds or Miscellaneous
Proceeds, as Identified in a Deed
of Trust, are Incidental Property
for Purposes of § 1322(b)(2) and

Chapter 13 Debtor May Not
Modify Mortgage
Background: The chapter 13
debtor sought to modify, through
a chapter 13 plan, the amount
owed to the company that had a
lien against his primary residence
as security for a note obligation.
Following a number of proposed
amended plans and sustained
objections, the debtor initiated an
adversary proceeding, seeking a
declaratory judgment that PNC
Bank’s claim could be bifurcated
into a secured and unsecured portion, based upon the fact that the
deeds of trust identified that it had,
in addition to the real property
and improvements, a lien against
escrow items, property insurance
proceeds and miscellaneous proceeds. PNC filed a motion to dismiss the complaint for failure to
state a claim, to which the debtor
responded. The bankruptcy court
granted the dismissal motion and
following an appeal, the district
court affirmed.
Holding: Affirmed. The language relied upon by the debtor,
found in the deed of trust (escrow
items, property insurance proceeds
and miscellaneous proceeds) were
not separate or additional collateral interests but instead were
incidental property. The complaint was correctly dismissed
since the loan was secured only
by the principal residence and not
additional collateral which would
cause the anti-modification provision, § 1322(b)(2), to preclude the
Bankruptcy Law News

Fall 2017		
proposed bifurcation.
LVNV v. Derrick (In re Derrick),
2017 U.S. App. LEXIS 5538 (4th
Cir. Mar. 30, 2017) (Agee, J.)
Confirmation of Chapter 13
Plan does not Preclude Debtor
from Objecting to Proof of
Claim Filed by Unsecured
Creditor
Background: In two different
cases, chapter 13 debtors, postconfirmation, filed objections to
proofs of claim filed by an unsecured creditor, LVNV. The plan,
in each case, treated unsecured
creditors as a single class, providing that general unsecured creditors would be paid allowed claims
on a pro rata basis by the trustee
to the extent funds were available
for payment after paying of all
other allowed claims. Although
the claims bar date in each case
was after confirmation, the debtors
challenged the LVNV claims as
barred by the applicable statute
of limitations. LVNV argued
that although the claims would be
considered time barred, the claims
should be allowed under the doctrine of res judicata. Specifically,
LVNV argued that the confirmation orders were final judgments
on the validity of its claims so that
the debtors could not challenge the
claims after entry of the confirmation orders. The United States
Bankruptcy Court for the District
of South Carolina disagreed and
sustained the debtors’ objections,
disallowing the claims.
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Holding: Affirmed. The doctrine
of res judicata does not preclude
a debtor from objecting to allowance of unsecured claims after
confirmation of a chapter 13 plan.
Lynch v. Jackson (In re Jackson),
2017 U.S. App. LEXIS 114 (4th
Cir. Jan. 4, 2017) (Thacker, J.)
Debtors May Claim the Full
National and Local Standards
for Expenses
Background: On their means
test, the chapter 7 debtors included
the local and national standard
amounts for certain expenses,
including their vehicle and mortgage expenses, even though such
amounts were greater than the
actual amounts expended. The
chapter 7 bankruptcy administrator moved to dismiss the case as
abusive, pursuant to § 707(b),
arguing that the debtors were
limited to the amounts actually
expended. The Bankruptcy Court
for the Eastern District of North
Carolina denied the motion to
dismiss and the administrator and
the debtors filed a joint request for
permission to directly appeal to
the Fourth Circuit, which request
was granted.
Holding: Affirmed. The debtors’ use of the local and national
amounts for expenses on their
means test was permitted based
upon the plain language of the
statute, which provides in relevant
part, “the debtor’s monthly expenses shall be the debtor’s applicable
monthly expense amounts speci-

fied under the National Standards
and Local Standards, and the debtor’s actual monthly expenses for
the categories specified as Other
Necessary Expenses issued by the
Internal Revenue Service for the
area in which the debtor resides …
.” Accordingly, the debtors were
entitled to the full amounts for the
category of expenses in which they
incurred the costs, including the
vehicle and mortgage expenses.
In re Jemsek Clinic, P.A., 2017
U.S. App. LEXIS 3853 (4th Cir.
Mar. 3, 2017) (Motz, J.)
Sanctions Deemed Excessive;
Further Proceedings Warranted
Background: In May of 2003, a
number of doctors filed a nationwide class action against Blue
Cross and Blue Shield Association
and its member entities, including Blue Cross and Blue Shield,
NC (“Blue Cross NC”), which
case was brought in the Southern
District of Florida. In this case,
the doctors alleged that the Blue
Cross companies used various
underhanded business practices to
deny, delay and reduce payments
for medical treatments based on
costs. An agreement was reached,
and as part of such agreement the
plaintiff doctors were enjoined
from pursing any aspect of any
fee for service claims that were
or could have been asserted in the
Florida class action.
Approximately three years later,
Blue Cross NC sued Dr. Jemsek
and his clinic in North Carolina
Bankruptcy Law News

Fall 2017		
state court forbreach of contract
and fraud. Dr. Jemsek filed a
chapter 11 bankruptcy in the
Western District of North Carolina
for himself and his company and
then removed the suit to bankruptcy court, where it continued as
an adversary proceeding. Some
of Dr. Jemsek’s counterclaims
against Blue Cross NC alleged
the same conduct that was at
issue in the Florida class action
suit. Approximately ten months
later, Blue Cross NC informed the
Bankruptcy Court of the settlement and injunction, asserting that
Dr. Jemsek was a putative member of the class of plaintiffs and
though he could have opted out
of the settlement, he did not do so
Blue Cross NC moved the Florida
court to enforce its injunction and
order Dr. Jemsek to withdraw
his counterclaims and the Florida
court did so. Dr. Jemsek withdrew seven of nine counterclaims
determined to be enjoined, leaving
two remaining counts (defamation
and tortious interference with a
business relationship).
Later in the proceedings, Dr.
Jemsek moved for sanctions
against Blue Cross NC.The
Bankruptcy Court found that
Blue Cross NC purposefully
avoided informing the court of the
settlement and injunction, so that
counterclaims worth potentially
millions of dollars were lost, the
litigation was delayed for more
than two years, fees and costs
were incurred and a vast amount
of court time was expended. The
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Bankruptcy Court then dismissed
Blue Cross NC’s claims with
prejudice and ordered it to pay Dr.
Jemsek a total of $1.29 million in
attorneys’ fees and costs. Blue
Cross NC asked the District Court
to vacate the sanctions order. This
request was denied and the district
court entered the final judgment,
adopting the Bankruptcy Court’s
proposed findings of fact and conclusions of law.
Holding: Vacated and remanded. While the Bankruptcy Court
could have reasonably inferred
that Blue Cross NC acted in bad
faith in failing to inform it of the
injunction issued by the Florida
court much earlier than it did,
the sanctions ordered were disproportionate to the severity of
the misconduct of Blue Cross
NC. Accordingly, the Bankruptcy
Court abused its discretion, since
Dr. Jemsek lost the counterclaims
because he did not opt out of the
settlement, though he could have
done so quite easily. Blue Cross
NC did not have a duty to correct his mistake. When deciding
whether to dismiss an action with
prejudice, a court is to weigh
several factors set forth in United
States v. Shaffer Equip. Co.,
11 F.3d 450 (4th Cir. 1993) and
when considering those factors,
the Fourth Circuit decided that the
Bankruptcy Court erred in finding
that dismissal with prejudice was
warranted.
With respect to the fee award, the
Fourth Circuit did not have an

issue with awarding Dr. Jemsek’s
fees incurred related to the adversary proceeding from May 31,
2007 forward, since Blue Cross
NC should have informed the
Bankruptcy Court of the injunction. However, the Bankruptcy
Court abused its discretion when
it awarded fees associated with
pursing discovery responses prior
to May 31, 2007 and defending
the suit after March 31, 2008 in
the Florida court and on appeal
during the injunction proceedings.
The discovery costs pre- May
31, 2007 were before the Florida
court approved the settlement
and enjoined the litigation so,
until then, Blue Cross NC had the
right to defend against the counterclaims and as to the expenses
related to the appellate and Florida
litigation, Dr. Jemsek incurred
those because he failed to opt
out of the settlement and incurring these expenses “are not fairly
attributable to Blue Cross NC’s
misconduct.” 2017 U.S. App.
LEXIS 3853, at *18.
Ivey v. First Citizens Bank &
Trust Co. (In re Whitley), 2017
U.S. App. LEXIS 1715 (4th Cir.
Jan. 31, 2017) (Gregory, J.)
Debtor’s Deposits into Checking
Account are Not Transfers;
Trustee Cannot Undo Transfers
Background: In early 2010,
eight creditors filed an involuntary petition against the debtor
in the Bankruptcy Court for the
Middle District of North Carolina.
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After the debtor’s conviction for
wire fraud and money laundering, the chapter 7 trustee initiated
an adversary proceeding against
First Citizens Bank, where the
debtor maintained his personal
checking account. The trustee
alleged that some of the deposits
and wire transfers into the account
were transfers from the debtor to
the bank that were made with the
intent to hinder, delay or defraud
creditors and therefore were
avoidable as fraudulent transfers under § 548(a)(1)(A). The
bank filed a motion for summary
judgment, which the Bankruptcy
Court granted, finding that while
the transactions were transfers
from the debtor to the bank, they
did not diminish the bankruptcy
estate and did not place the funds
beyond the creditors’ reach. The
District Court affirmed.
Holding: Affirmed. There were
no transfers since the debtor had
access to the funds at will and the
debtor neither parted with nor disposed of, the property. The Court
did not reach the issue of whether
the transfers were fraudulent
because the estate had not been
diminished by the deposits (this
had been decided by the lower
courts).

Worley v. Van Robinson (In re
Worley), 2017 U.S. App. LEXIS
3629 (4th Cir. Feb. 28, 2017)
(Wilkinson, J.)
Undervaluation of Asset
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Resulted in Denial of Chapter 7
Discharge
Background: In his chapter
7 bankruptcy case, the debtor,
valued a minority interest in an
investment in property at $2,500
and claimed that he used the
income capitalization method in
reaching the value (he multiplied
his largest annual distribution
$500, by five). He had invested
$65,000 in the project. Although
the debtor identified his case as a
no asset case, the trustee informed
creditors that assets would likely
be available for distribution and
certain of the debtor’s creditors
initiated an adversary complaint
against him, seeking a denial of
discharge pursuant to § 727(a)
(4). The Bankruptcy Court for the
Middle District of North Carolina
held a trial and denied the discharge, findingthe debtor had
made a false oath or account based
upon his understating the value
of the investment and also found
that he acted with the necessary
fraudulent intent because the use
of the capitalization rate method
was inconsistent with his knowledge and background in finance.
The District Court affirmed.
Holding: Affirmed. There was
abundant evidence that the value
of the investment was higher than
$2,500, including the initial investment of $65,000 and the debtor’s
K-1 showing his capital account at
$67,555. Contributing to the decision was the debtor’s failure to
consult with the other investors or

property manager as to the value
of the investment. The Court
also rejected the debtor’s “advice
of counsel” defense because there
was no evidence that the debtor
told his attorney about the investment or his capital account.

Recent District Court
Decisions
In re Bensen, 2017 Bankr. Lexis
927 (W.D. Va. Apr. 3, 2017)
(Black, J.)
The Right to Claim an
Exemption in a Tax
Overpayment is Subject to
Internal Revenue Service’s
Right of Offset
Background: At the time of filing for bankruptcy relief in 2016,
chapter 7 debtor owed the IRS for
income taxes for 2006 and 2011,
in the approximate total amount of
$12,750.00. The debtor also identified that she was entitled to a tax
refund for 2015 and filed a homestead deed claiming $1.00 of her
2015 federal income tax refund
as exempt. Including her earned
income tax credit, the debtor had
an overpayment of approximately
$6,400 for 2015. She amended
her schedules and homestead deed
to reflect this amount. When the
IRS processed the return, it offset
the overpayment by the amount
against the tax liability owed and
then sent her a notice informing
her of the offset and indicating the
new balance owed. An adversary
proceeding was initiated by the
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debtor against the Untied States.
Both parties filed cross-motions
for summary judgment, and briefs
in support.
Holding: The United States’
Motion for Summary Judgment
granted and the adversary proceeding dismissed. The debtor’s
right to claim an exemption was
subject to the IRS’s setoff rights
provided for in § 553 and the
exemption was subordinate to
such rights.
Evans v. Stackhouse, 2017 U.S.
Dist. LEXIS 5495 (E.D. Va. Jan.
13, 2017) (Doumar, J.)
Chapter 13 Debtor Not Entitled
to Discharge and Bankruptcy
Court Correctly Dismissed Case
Based upon Debtor’s Failure
to Comply with Terms of
Confirmed Plan
Background: Pursuant to her
proposed plan, the Chapter 13
debtor was to make certain payments to the trustee and to pay her
mortgage lender directly for any
post-petition payments that came
due during the term of the plan.
After the debtor made all of her
payments to the trustee, the trustee
filed the Notice of Final Cure
Payment, as required by Fed. R.
Bankr. P. 3002.1. The lender filed
its response to the Notice, indicating that it agreed the trustee had
made all of payments that he was
required to make to the lender, but
asserting that the debtor had not
made all of the direct payments
that the plan required. After the
Page 20		

Volume XXIV, No. 24
debtor confirmed that she had not
made all of the required direct
payments to the lender, the trustee
asked that the bankruptcy court
close the case without entry of a
discharge. The debtor argued that
she should receive her discharge
because she had made all of the
required payments to the trustee
and that the required direct payments to the lender should not be
considered “plan payments” for
purposes of § 1328.
The Bankruptcy Court granted
the trustee’s motion to dismiss
the case and denied the entry of a
discharge in the case. The debtor
noted her appeal.
Holding: Affirmed. The mortgage payments were provided to
be made directly by the debtor
pursuant to her confirmed plan,
and she failed to do so. The failure to make the payments was a
failure to make all required plan
payments and as such, the debtor
was not entitled to a discharge,
pursuant to § 1328(a). The case
was properly dismissed pursuant
to § 1307, based upon the debtor’s
failure to make all of the required
payments due under the confirmed
plan.
Haydu v. Tidewater Comty. Coll.,
2017 U.S. Dist. LEXIS 70743
(E.D. Va. Apr. 28, 2017) (Smith,
C.J.)
Civil Action not Dismissed
although Debtor did not Identify
it in her Bankruptcy Schedules;
Chapter 7 Trustee Afforded

Opportunity to Intervene in
Action
Background: Plaintiff was a
native of Azerbaijan who moved
to Virginia Beach and worked at
Tidewater Community College
(“TCC”). While working at TCC,
the plaintiff alleged that she suffered from discrimination and
harassment based on her national
origin and her religion. After
making several complaints to her
supervisors and human resources,
she filed a charge of discrimination with the EEOC on or about
December 4, 2013 and resigned
from TCC in 2014. The EEOC
determined that TCC violated Title
VII but indicated it was unable
to resolve the dispute and the
case was forwarded to the United
States Department of Justice in
2016 and it issued a notice of right
to sue in June of 2016.
Prior to the DOJ’s notice of right
to sue, but before the plaintiff initiated her suit against TCC in the
Eastern District of the Virginia,,
the plaintiff filed for chapter 7
relief and received a discharge.
In the district court case, the
debtor filed a motion to stay, stating that while her discrimination
claims should have been listed in
her bankruptcy schedules, they
were not. TCC responded by filing a motion for summary judgment, arguing that the court did
not have subject matter jurisdiction over the suit because the clam
belonged to the trustee, resulting
in the debtor not having standing
to pursue the matter, and arguing
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that because the debtor did not
list the claim in her bankruptcy
case, she should be estopped from
asserting the claims.
Meanwhile, the plaintiff filed a
motion reopen the case in order to
afford the trustee an opportunity
to either abandon, intervene in, or
otherwise consider and act on the
claims. The Bankruptcy Court
granted the motion to reopen the
case and the trustee was appointed.
Holding: The District Court
granted the plaintiff’s motion to
stay was granted,affording the
trustee an opportunity to intervene if he so chose and allowing
the plaintiff thirty days to cure
the standing issue raised by TCC.
The Court held in abeyance TCC’s
motion for summary judgment,
indicating it would rule if the
standing issue is not resolved.
Lemberg Law v. Arrowsmith (In
re Health Diagnostic Lab, Inc.),
2017 U.S. Dist. LEXIS 18079
(E.D. Va. Feb. 8, 2017) (Gibney,
Jr., J.)
Preliminary Injunction Order
Should Describe the Acts to be
Restrained; Findings
Background: Health Diagnostic
Laboratory (“HDL”) filed for
chapter 11 relief, and though
a sale of substantially all of its
assets was approved, but certain
of HDL’s accounts receivable (the
“Receivables”) were not included
in the sale. A liquidating trustee
(the “Liquidating Trustee”) was
Page 21		

Volume XXIV, No. 24
appointed pursuant to HDL’s confirmed plan

Satisfy Requirements of 28
U.S.C. § 1292(b)

The Liquidating Trustee initiated
an adversary proceeding against
various defendants, including
some consumers, their counsel,
and a healthcare provider raising various causes of action all
related to the defendants’ attempts
to interfere with collection of the
Receivables. At the same time
as the filing of the complaint, the
Liquidating Trustee filed a motion
for preliminary injunction against
the same defendants, seeking
to enjoin the conduct it claimed
interfered with collections. The
Court granted the motion, and in
the injunction order made findings
about jurisdiction and appropriate notice and found that the relief
requested was in the best interest
of the Liquidating Trustee, the
estate and creditors, and that the
estate stood to suffer irreparable
harm if was not granted. The
defendants appealed.

Background: Health Diagnostic
Laboratory (“HDL”) filed for
chapter 11 relief, and though
a sale of substantially all of its
assets was approved, but certain
of HDL’s accounts receivable (the
“Receivables”) were not included
in the sale. A liquidating trustee
(the “Liquidating Trustee”) was
appointed pursuant to HDL’s confirmed plan.

Holding: Preliminary injunction
vacated because the Bankruptcy
Court did not make findings as
required by Fed. R. Civ. P. 52, and
did not describe the proscribed
conduct in reasonable detail as
required by Fed. R. Civ. P. 65.
Lemberg Law v. Arrowsmith
(In re Health Diagnostic Lab,
Inc.), 2017 U.S. Dist. LEXIS
75916 (E.D. Va. May 16, 2017)
(Hudson, J.)
Party Seeking Leave to Appeal
Interlocutory Order Must

After having difficulty recovering
the Receivables, the Liquidating
Trustee initiated an adversary
proceeding against various defendants, including some consumers,
their counsel, and a healthcare
provider. In the complaint, the
Liquidating Trustee identified
various causes of action, all related
to the defendants’ attempts to
interfere with collection of the
Receivables. Certain defendants
filed a motion to dismiss the complaint for failure to state a claim
for which relief may be granted
(per Fed. R. Civ. P. 12(b)(6)),
and the Liquidating Trustee filed
an answer, requesting the motion
be dismissed. After the hearing
was concluded, the Bankruptcy
Court entered its order and opinion
denying the motion. Appellants
filed their motion for interlocutory
appeal of the decision.
Holding: Affirmed. In rendering its decision, the District Court
applied the standard set forth in
28 U.S.C. § 1292(b) in deciding
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whether to grant leave to appeal,
which governs interlocutory
appeals in non-bankruptcy cases.
In employing this provision, courts
consider three elements: (a)
whether the order at issue involves
a controlling question of law; (b)
whether the appeal would present
substantial ground for a difference of opinion on a controlling
question of law; and (c) whether
granting the motion will materially
advance the ultimate termination
of the litigation. After applying
each of these elements, the District
Court concluded that cause did not
exist to grant leave to appeal and
affirmed the Bankruptcy Court’s
decision.
Labgold v. Regenhardt, 2017 U.S.
Dist. LEXIS 57672 (E.D. Va.
Apr. 14, 2017) (Trenga, J.)
Malpractice Claim Associated
with Debtor’s Bankruptcy Case
is Property of the Estate and
Therefore Plaintiff Lacked
Standing to Bring Malpractice
Claim
Background: Prior to filing for
bankruptcy relief, the debtor, Dr.
Labgold, informed his counsel
of a transfer of ownership of his
house to himself and his wife as
tenants by the entirety, following
their marriage. At the time of the
transfer, Dr. Labgold was one of
the named defendants in a lawsuit
initiated by former employees.
Although Dr. Labgold wanted
to file for chapter 11 relief, his
counsel recommended a chapter 7
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filing and he followed her recommendation. Counsel understated
his income, failed to list fully the
assets of his law practice, and
failed to list the transfer of the
property. The trustee learned
of the transfer and initiated an
adversary proceeding, alleging the
transfer was made within 2 years
of the filing of the case, with the
intent to hinder, delay, or defraud
his creditors, or, alternatively, that
it was made for less than its value
while Dr. Labgold was insolvent.
The adversary proceeding was
settled, with Dr. Labgold paying
$180,000 to the estate.
The U.S. Trustee also initiated
an adversary proceeding against
Dr. Labgold, objecting to his discharge on the grounds that the
transfer was made within 1 year of
the filing with the intent to hinder,
delay, or defraud his creditors. At
the trial on this matter, counsel
admitted she made a number of
mistakes, including not disclosing the transfer, although he had
disclosed it to her. Counsel never
advised Dr. Labgold to amend
the petition or the consequences
he might face if the transfer was
not disclosed. Dr. Labgold was
denied a discharge (at the time of
filing, he had over $600,000 in
unsecured debt).
Prior to the closing of his bankruptcy case, Dr. Labgold filed a
lawsuit against his bankruptcy
counsel in the Circuit Court for
the City of Alexandria, and the
defendants removed to the District

Court for the Eastern District of
Virginia, Alexandria Division. As
part of his complaint, Dr. Labgold
alleged that counsel committed
malpractice when she advised him
to file for chapter 7 relief within
1 year of the transfer in her postpetition advice regarding how to
handle the litigation involving the
transfer. The defendants, including counsel, filed a motion to
dismiss for lack of subject matter
jurisdiction.
Holding: Motion to dismiss
granted in part and denied in
part. The Motion was granted as
to the portion of the malpractice
claim that arose pre-petition. It
belonged to the bankruptcy estate,
and because the Debtor had not
listed the claim in his bankruptcy
schedules, the asset had not been
abandoned to him upon the closing of his case and the trustee is
the only party who can determine
whether to bring the claim against
the defendants. Accordingly, Dr.
Labgold lacked standing, and the
Court was without jurisdiction to
hear it.
Meral, Inc. v. Xinergy, Ltd., 2016
U.S. Dist. LEXIS 172420 (W.D.
Va. Dec. 13, 2016) (Conrad, J.)
Claim Reclassified as General
Unsecured and Relief from Stay
Denied Where Agreement Failed
to Create Security Interest
Background: Meral, Inc. was the
original lessee under coal mining
and facility leases (the “Leases”)
with WPP LLC (“WPP”). In
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pany, the source of which were
settlement proceeds of a workman’s compensation claim. The
chapter 7 trustee objected to the
claimed exemption, arguing that
the exemption was not available
because the funds were used to
make a loan and lost their exempt
status.
Holding: Objection overruled.
The statute providing for the
exemption for workers’ compensation funds contained no restriction
in claiming such funds as exempt
if converted into another asset. .
In re Blackburn, 2017 Bankr.
LEXIS 1053 (E.D. Va. Apr. 17,
2017) (Huennekens, J.)
Relief from Stay Proper Based
on Failure to Make Post-Petition
Mortgage Payments as Provided
in Confirmed Chapter 13 Plan
Background: Chapter 13 debtors
confirmed a plan requiring them
to remit post-petition mortgage
payments directly to their lender.
After failing to make all of the
mortgage payments that came due
over the course of the case, the
lender sought relief from the automatic stay to pursue its state-law
remedies, including foreclosure.
The debtors filed a response, arguing that the lender had failed to
allege that it was the holder of the
note secured by the mortgage, and
thus lacked standing to bring the
motion, and in the alternative, that
the admitted post-petition mortgage arrearage was not owed to
the movant lender.
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Holding: Motion granted. Cause
existed to grant relief from the
automatic stay given the debtors’
failure to make the monthly mortgage payments as provided for in
their confirmed plan.
In re Brown, 2017 Bankr.
LEXIS 1362 (Bankr. E.D. Va.
May 17, 2017) (Kenney, J.)
Above-median Debtors are
Required to List Child Support
Payments on Means Test
Background: A chapter 13
debtor did not list the child support payments she received in the
six-month period prior to filing on
her means test. Her ex-husband,
a creditor in her case, objected to
confirmation of her proposed plan
onseveral bases, including her failure to list all disposable income
and child support received in the
six month period prior to the petition date.
Holding: The objection was
sustained in part, and the Court
required that the debtor file an
amended means test to account for
the additional child support (but
not an amended plan). In reaching
its decision, the Court considered
whether a debtor may account on
line 40 for private school costs
exceeding the maximum deduction
for school costs ($160.42/month
per child), as reasonable and
necessary expenses not already
accounted for in the means test.

In re Haskins, 563 B.R. 177
(Bankr. W.D. Va. 2017)
(Connelly, C.J.)
Confirmation of Plan Did Not
Bar Debtor from Objecting to
Creditor’s Unsecured Claim
Background: Following confirmation of her chapter 13 plan,
debtor filed an objection to the
unsecured proof of claim filed by
LVNV Funding, LLC (“LVNV”).
The basis of the objection was that
the claim was time barred based
upon the applicable statute of limitations. LVNV filed a response,
arguing that the objection was
barred by res judicata based upon
the confirmation of the debtor’s
chapter 13 plan.
Holding: Objection sustained.
Res judicata did not bar objection because the confirmation
order only precluded issues or
matters that were either actually
litigated or necessarily determined
at confirmation, and the plan, as
it related to unsecured claims,
only approved the amounts to be
disbursed to general unsecured
claims as a class, and did not
determine the amount of each general unsecured claim.
Prosise v. Kelly (In re Kelly),
2017 Bankr. LEXIS 851 (Mar.
29, 2017) (Phillips, J.)
Pro se Creditor’s Letter, filed
on the deadline for filing complaints to challenge discharge,
considered sufficient to initiate
adversary proceeding
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Background: The debtor scheduled the plaintiff as an unsecured
creditor in his bankruptcy documents. On the date set for the
deadline for filing complaints to
challenge the debtor’s receipt of a
discharge, the creditor (proceeding
pro se) filed a letter stating that
the debtor should not be allowed
to receive a discharge because the
debtor was dishonest about his
assets. The letter also provided
the basis for the plaintiff’s claim
and identified assets not disclosed
in the debtor’s schedules. Nine
days later, the plaintiff filed an
adversary proceeding cover sheet,
and paid the filing fee. Attached
to the cover sheet was an arbitration decision that contained
factual findings and decision of
an arbitrator in connection with
a complaint the plaintiff filed
with the dispute resolution center
of the Better Business Bureau
Foundation. The debtor moved to
dismiss the adversary proceeding
because it was filed too late.
Holding: Denied. The court
found that the initial letter was
sufficient to initiate the adversary
proceeding, although it did not
identify the specific provisions
of the Code relied upon by the
creditor. It served notice that the
plaintiff intended to challenge the
debtor’s receiving a discharge and
to dispute the dischargeability of
the creditor’s claim. The court
found that although the letter was
not presented with the adversary
proceeding and filing fee, both of
these items were remedied within
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ten days and the rules governing
the initiation of the action did not
require either at the time of filing,
and neither could affect the timeliness of the initial filing. The court
also found that the second filing
cured most of the defects of the
initial filing and was sufficiently
identifiable with the initial filing
such that it would relate back to
it and even if it did not, the court
alternatively found that the deadline for filing discharge/dischargeability complaints was equitably
tolled.
In re Porter, 562 B.R. 658 (E.D.
Va. 2017) (Kenney, J.)
Debtor Retained Legal Right
in Overpayment to IRS but
Because No Improvement of
Position within 90 Days before
Filing, IRS Did Not Have to
Provide Funds to Debtor
Background: On April 4, 2016,
the chapter 7 debtor filed her
2014 income tax return, which
reflected that was entitled to an
overpayment of approximately
$4,100. On May 2, 2016, the
IRS set off the overpayment for
2014 against the amount she owed
for 2012. The debtor filed for
chapter 7 relief on May 25, 2016
and claimed an exemption in the
overpayment pursuant to Va. Code
Ann. § 34-4. She then filed a
motion to recover the involuntary
preference, arguing that the setoff
by the IRS impaired her exemption. The IRS filed an answer and
both parties filed briefs in support

of their positions.
Holding: Motion denied.
However, in reaching its decision,
the bankruptcy court rejected the
IRS’s argument that a debtor has
no legal right to a refund until
after the IRS applies the overpayment to any deficiency. The court
held that the debtor did retain a
legal right in her overpayment sufficient to bring the motion. The
court found, however, find that
there was no improvement in its
the IRS’s position as required for
a recovery pursuant to § 553(b).
Because of the timing of this
case, the IRS did not improve
its position during the 90 days
immediately prior to the filing
since the right to a refund arises
at the end of the taxable year to
which it relates, here, December
31, 2014 and the debtor filed on
May 25, 2016. Ninety days before
that date was February 26, 2016,
and on that date, she owed taxes
for 2012 and that amount owed
was equal to or greater than the
refund amount for 2014 and on
that same date, the IRS owed her a
refund for 2014 tax overpayment,
which accrued on December 31,
2014. Accordingly, there was no
improvement in the IRS’s position
during the 90 days prior to the filing.
In reaching its decision, the court
rejected the debtor’s argument that
the improvement occurred only
when she filed the 2014 tax return,
which happened within 90 days
of the bankruptcy filing – first,
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this position is inconsistent with
authorities cited by the court and
second, if the filing date of the
return, April 4, was the first date
during the 90 days immediately
preceding the filing date on which
there was an insufficiency, and
there was no improvement in the
IRS’s position from that date until
the Debtor’s bankruptcy petition
date.
In re Terry Props., 2017 Bankr.
LEXIS 313 (Bankr. W.D. Va.
Feb. 3, 2017) (Black, J.)
Debtor Agreed to Take Title
to Real Property Subject to
Already-Existing Liens and
Could not Later Avoid those
:iens
Background: Prior to the filing
a chapter 12 petition, the debtor
obtained certain property from a
trust, with the debtor assuming the
debt of the trust, which included
the debt of another entity in favor
of Farm Credit of the Virginias,
ACA (“Farm Credit”).
The debtor initiated an adversary
proceeding against Farm Credit,
seeking to avoid certain transfers
by the debtor to it as fraudulent
or voluntary conveyances pursuant to §§ 544 and 548 under the
Bankruptcy Code and Va. Code
Ann. §§ 55-80 and 55-81. The
debtor and Farm Credit filed
cross-motions for summary judgment and the debtor also filed a
motion to amend the complaint.
Holding: Farm Credit’s motion
Page 25		

Volume XXIV, No. 24
for summary judgment granted
The Court found that the debtor
never owned the real estate free
and clear of Farm Credit’s credit
line deeds of trust and accordingly
the debtor acquired the property
with the liens in favor of Farm
Credit already attached.
Liberty Mutual Ins. v. Ward (In
re Ward), 2017 Bankr. LEXIS
1313 (Bankr. E.D. Va. May 12,
2017 (Kindred, J.)

not sufficiently establish that the
actions rose to the heightened
level needed in order to except a
debt from the discharge pursuant
to § 523(a)(4).
Kelly Barnhart is an attorney
at Roussos, Glanzer & Barnhart,
P.L.C. in Norfolk, Virginia. She
may be reached at barnhart@
rgblawfirm.com.

Creditor Must Establish that
Debt Arose from Debtor’s
Defalcation in Order to be
Afforded Summary Judgment
Background: The creditor had
provided several surety bonds
to the debtor as part of his being
appointed as administrator of various estates. The debtor failed to
perform a number of acts required
as administrator, including
responding to notices regarding
deficiencies in accountings, failure
to file accountings, and failure to
pay bond premiums. When the
debtor filed for bankruptcy relief,
the bond company initiated an
adversary proceeding against the
debtor, asking the court to except
its debt from discharge pursuant to
§ 523(a)(4).
Holding: Motion for summary
judgment granted in part and
denied in part. While the creditor established, through its papers
and argument, that the debtor did
not satisfy his responsibilities as
administrator and guardian of
various estates, the creditor did
Bankruptcy Law News
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The Bankruptcy Law Section of the Virginia State Bar produces the Bankruptcy Law News for its members. The purpose of the Bankruptcy Law Section is to promote the efficient administration of bankruptcy law and practice, including sponsoring programs, publications, and seminars on bankruptcy
law and practice. For more information about the Bankruptcy Law Section, please see our website at
http://www.vsb.org/site/sections/bankruptcy.
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