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Have a Plan

STEP 1: Find someone, preferably an attorney, to close your
practice in the event of your death, disability, impairment or

incapacity.

STEP 2: Draft written instructions to your family, the attorney and

your office staff containing:

* Information and guidance to help minimize uncertainty,

confusion, and possible oversights;

- Instructions pointing the way to specific detailed information
stored elsewhere. These letters of instruction should be
updated and reviewed periodically to be certain they are

complete and current.

STEP 3: Discuss these items with the appropriate persons to
avoid confusion or delay of actions in the event of your death or
disability.

STEP 4: The arrangement you enter into with the attorney should
include a variety of features:

- A signed consent form authorizing the attorney to contact

your clients for instructions on transferring their files;

- Authorization to obtain extensions of time in litigation matters

where needed;

- Authorization to provide all relevant people with notice of

closure of your law practice.
The agreement should also include instructions as fo:
- the disposition of closed files;
- the disposition of your office furnishings and equipment;
- drawing checks on the office and trust accounts;
- payment of current liabilities of the office;
+ billing for and collecting fees on open files;
- collecting accounts receivable;
- access (password) to your computer.

The agreement could also include provisions that give the

attorney authority to:
- wind down your financial affairs;
+ provide your clients with a final accounting and statement;
- collect fees on your behalf;
- liquidate or sell your practice.

Also, any arrangements for payment by you or your estate to the

attorney for services rendered can be included in this agreement.

Conflicts of Interest and Confidentiality

As to the issue of client confidentiality with client files, Rule 1.6(b)
(4) clarifies that: “such information reasonably necessary to
protect a client’s interests in the event of the representing lawyer’s
death, disability, incapacity orincompetence.” Therefore, the
assisting lawyer can review client files and matters to assist in
acquiring successor counsel or disposition of the files. Remember
that if the attorney discovers evidence of legal malpractice or
ethical violations, he or she may have an ethical obligation to

inform your clients of your errors.

The attorney must also be aware of conflict of interest issues
and must do a conflicts check if he or she is either providing legal
services to your clients or reviewing confidential file information to

assist with referral of clients’ files.

The Trust Account

If you do not make arrangements to allow someone access to the
trust account, your clients’ money will remain in the trust account
until a court orders access. This is likely to cause delay and put a
client in a difficult position. On the other hand, allowing access
to your frust account is a serious matter. If you give access to your
trust account and that person misappropriates money, then your
clients will suffer, and you may be held responsible. There is no

simple answer to this and many important decisions to make.

If you do want to allow access to your trust account, there

are many alternatives varying from general access to access
contingent upon the occurrence of an event (disability, incapacity
or some other reason you are unable to conduct your business
affairs). This second approach also involves selecting someone
(such as spouse or other family member) to hold the power of
attorney until they make the determination that the specific event
has occurred. If you are going to have the authorization for access
to your trust account contingent upon an event or for a limited
duration, the terms should be specified in a written agreement,
and you should consult with your bank manager for confirmation

that the bank will honor the agreement.

If you determine to allow access to your trust by the attorney all of
the time, then you can authorize the attorney as a signer on your
accounts and contact the bank to sign all appropriate cards and
paperwork. This allows easy access on the part of the attorney

in the event that, for example, you are unexpectedly delayed on

a frip; however, it opens the door to a host of other risks, as you
are unable to control the signer’s access. These risks make this an

extremely important decision.

Include Family and Staff

As mentioned earlier, this plan should also include written letters
of instruction to your family and office staff. These letters should
ease the settlement of your estate by telling your survivors what
you have, where it is, how to get it, and what to do with it. Your
family, the designated attorney and your office staff need to share
information and coordinate their activities in the event of your

death or disability. Generally, these instructions should cover:

- all pertinent personal and family information and financial

information;
+identification and location of all estate planning documents;
+ location of personal insurance records, among other things.
Guidance to your staff should include directions as to:
- notifying your professional liability carrier;

- notifying all courts, boards and administrative agencies where

you practiced;
- closing your office;

- reviewing all depositories, including trust accounts and safe

contents;
+ coordinating with your accountant.

In a sense, you are creating a system for the settlement of your

own estate and the orderly winding up of your law practice.

Other Steps

There are a number of other steps that you can take while you are
still practicing to make the process of closing your office smooth

and inexpensive. These steps include:

1. making sure that your office procedures manual explains how

to produce a list of client names and addresses for open files;

2. keeping all deadlines and follow-up dates on your

calendaring system;
3. thoroughly documenting client files;
4. keeping your time and billing records up-to-date;
5. familiarizing the attorney with your office systems;

6. renewing your written agreement with the attorney every

year;
7. periodically purging old and closed files (see LEO 1305);

8. making sure you do not keep clients’ original documents,

such as wills or other estate plans.



