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The Honorable Elliott D. Marshall (1905–1997)
A Remembrance by Bonnie L. Paul, Esquire

The Legal Profession is an Honorable One
This phrase was featured in the
The Winchester Star obituary of
the Honorable Elliott D. Marshall,
retired Judge of the 26th Judicial
Circuit. A Winchester attorney,
J. Sloan Kuykendall, Jr., said:
“Judge Marshall exemplified
the view that the legal profession is an honorable one.”
Judge Marshall, the
great-grandnephew of
U. S. Supreme Court
Chief Justice John
Marshall, began his
tenure as a Virginia
Circuit Court Judge
in 1946. Following
graduation with distinction
(Order of the Coif) from the
George Washington University
School of Law in 1930, he began
practice in Warren County. After
16 years in practice, at the age of
41, he was the choice of the bar
for appointment to the bench.
Upon his retirement in 1974 after
28 years, he continued to hear
cases some 10 years thereafter.
Described by Judge John E. Wetsel,
Jr., as “a tall silver-haired gentleman, the picture of a judge, with

a sharp mind and clear blue eyes,”
Judge Marshall was known for
his stern visage. Retired Judge
Shore Robertson describes him
as “tall, erect, and distinguished
in his mannerism.” His demeanor
demanded such respect that
the dignity and decorum of his
courtroom set the standard. As
retired Judge Joshua
L. Robinson described
those days: “When he
graced the bench, the
court room exuded
an aura that justice
would be done.”
“Of all the many judges
I was honored to serve, Judge
Marshall commanded the most
respect, admiration and affection,
not just by me but from almost
every lawyer and judge who knew
him,” stated Michael Foreman,
who served as Winchester’s
Clerk of Court for 28 years.
Judge Marshall was strict in
the court room. He was known
as a “no-nonsense” judge. His
rulings from the bench were
direct, straight-forward and even
terse. His hallmark was brevity.

He expedited the cases so that
the “interminable” Term Day
during the 1960-70s was often
finished before noon, noted David
Lewis reporter for WINC radio.
Judge Marshall had a genius
for immediately recognizing
the issue, cutting to the chase,
ridding the matter of extraneous
nonsense, even silencing a longwinded attorney, and delivering
his opinion. It is reported that
this dynamic and intimidating
judge once reduced a case involving 45 parties and 10 lawyers
to a mere three-hour trial.
As a jurist, Judge Marshall had a
sense of fairness and compassion
for his fellow man. No matter

what a person was charged with,
murder, rape, or robbery, Judge
Marshall never took away the
dignity of the person. Even when
a decision was adverse to them,
litigants felt that Judge Marshall
gave them a fair hearing.
Despite his stern countenance,
Judge Marshall’s sense of humor
and ability to teach young lawyers
is remembered. He had the
inclination and took the time to
mentor neophyte lawyers. “When
it was my privilege to preside in
the Courts that had been his, it
was easy to discern the lawyers
trained by him,” recalls Judge
Robinson. “He did not tolerate
sloppy lawyering so that the
disapproving scowl was all a
lawyer needed to see to know that
he was approaching the line.”
Retired Justice Henry H. Whiting
served for seven years on the
Circuit with Judge Marshall
and held great admiration for
him. He recalled that Judge
Marshall had “an instinctive good
judgment and almost always ruled
promptly and correctly on the
many and sometimes complex
matters arising before him.”
One case that made Judge
Marshall famous is known
as the “bubble gum” case in
Winchester, affirmed on appeal
in Shenandoah Valley National
Bank v. Taylor, 192 Va. 135 (1951).
Judge Marshall boldly held that a
testator demonstrated no charitable intent in directing that the
income from a trust be divided
every Christmas and Easter
between the children at a local
school (not based upon need).
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Not being a charity, the cy pres
statute could not save the trust
from the rule against perpetuities.
Apparently, once divided between
435 students, the gift would only
have purchased “a penny’s worth
of sweets.” The decision is cited
in subsequent authorities and
treatises on the cy pres doctrine,
but the ruling is cited locally for
taking candy from the kids.
Judge Marshall was heard to say:
“I just announce my ruling and let
them try and figure out how I got
there. You put it in writing and it
just gives them another hook to
note an appeal.” Nevertheless, a
few published opinions do exist
which demonstrate his directness
and brevity as well as his patience.
See, e.g., Lee Jackson Motel, Inc.
v. Taylor, 2 Va. Cir. 390 (1974)
(retail sales tax on televisions and
soap used by motel guests but not
maids’ carts). Upon his retirement,
the Bar Resolution stated: “His
written opinions were infrequent,
generally sparse without pretension to literary embellishments
but incisive, trenchant.”
Judge Marshall may have shown
some bias on occasion. When
Judge David Simpson was appointed substitute Judge for
Frederick County, Judge Marshall
said to him: “Mr. Simpson, this
is very hard for me to do. I have
never appointed a Republican to
do anything. As of this moment,
you are out of politics. Do you
understand? Get yourself a suit.
The slacks and sports coat you
are wearing are inappropriate
for a judge.” Of course, Judge
Simpson responded, “Yes, Sir!”

Contributions to the legal profession include his strong support of
the reorganization of the Virginia
Court System while a member of
the Judicial Council of Virginia
(1954-1974). The 1971 I’Anson
report called for a unified court
system, one result of which was the
new 26th Circuit. His proposals
often concerned the workings,
procedures, and workloads of
the judicial system. Chief Justice
Harold F. Snead took note of “the
inestimable assistance” that Judge
Marshall gave to the Judicial
Council: “Thoughtful, extremely
skilled in the law, much concerned
as to personal demeanor, fair to
the fullest extent of his ability,
and diligent, Judge Marshall has
devoted himself to the improvement of judicial standards in the
Commonwealth of Virginia.”
Judge Marshall lived all his
life in Warren County. He was
involved in many church and civic
affairs, including as Trustee of
Randolph Macon Academy and
in establishing Warren Memorial
Hospital. He is remembered as
a person of wit and charm, a
sense of humor, and he had
many stories to tell, whether
fishing or at golf, or the races.
In 1987, as Grand Marshall of
the Festival of Leaves Parade, J.
Marshall’s remarks given at the
Warren County Courtyard began
with “This is a day that the Lord
hath made. Let us be glad and
rejoice in it.” Then, recalling his
memories of important events,
he told of the political gatherings in that courtyard when he
was a boy: “The bellows of the

Senior Lawyer News

speakers could be heard for
great distances…No candidate
worthy of the name spoke for less
than an hour…The candidates
were the heroes of the hour.”

in the full knowledge of their
sympathy and understanding.”

office shared with a colleague
with second-hand books. He was
a natural in the legal profession, a
scholar and a man of honor and
wisdom. He had the confidence
to make decisions and to conduct
the people’s business in the halls
of justice expeditiously, thus
engendering public respect for
the judicial process. Very few of
his cases were appealed and he
was infrequently reversed, and
my own conclusion is that when
reversed, the Supreme Court of
Virginia must have been in error.

For about five years, a scholarship
in memory of Judge Marshall in
the amount of $10,000 for a year
of law school was awarded by
the Marshall family to residents
of the 26th Circuit upon the
condition that the graduate
return to practice law in the
26th Circuit for at least 3 years.

The humility of this man of great
stature is shown in the remarks
that followed: “The people of
Warren County have been kind to
me. I owe about everything I have
to their loyalty and support during
my entire career. Their under“Judge Marshall was a man of
standing of my weaknesses and
honor who personified the scholfailings has been a source of deep
arship, the sense of ethics, the
satisfaction in time of my most
skill in the law, the insistence on
trying and critical considerations.”
the highest quality of advocacy
At the unveiling of his portrait,
and devotion to the pursuit of
he spoke of his loyal friends, the
justice,” stated his colleague, Judge
judges and lawyers and court
Robinson, “His influence on the
staff: “Their unfailing support
quality of the Bar is felt today.
and patience and understandJudge Marshall began practice
ing of my shortcomings have
with $50 in gold (an award from
sustained me in times of trial
the George Washington Law
and tribulation. Many onerous
School Alumni) and a one-room
burdens have been lightened

Bonnie L. Paul is a member of
the Board of Governors of the
Senior Lawyers Conference. Her
practice in Harrisonburg, Virginia,
is concentrated in Trusts and
Estates. She enjoys volunteering
at the local history museum, good
books, good weather and golf.

Norvell A. Lapsley
A Remembrance by
Lawrence D. Bowers, Jr., Esquire and The Honorable H. David O’Donnell
Norvell A. Lapsley, a beloved
and respected member of the
Harrisonburg-Rockingham Bar
Association for more than thirtyfive years, died Saturday, October
9, 2010. While Norvell retired
from the active practice of law
in 1993 to indulge his passion for
farming, his colleagues remember
him as the consummate southern
gentleman and a deliberate
practitioner of the law. He was a
lawyer known to be both temperate and kindly, attributes that

Volume 20, Issue 1, Fall 2010

are sometimes unrecognized as
positives in an adversarial system.
Jack F. Depoy, Norvell’s law
and business partner for more
than thirty years, said of him “
He was always interested, kind,
considerate, caring and respectful of others, having the time
and willingness to help them, if
he could. All that being said, I
think his most endearing quality
may have been the fact that
he never learned the pronoun

‘I’. Norvell would talk with you
about his family, his wife and
children, his friends and associates, his religion, politics,
Ruritan Club, farming, and, of
course, hunting and fishing. But
it was never ‘I’ did this or ‘I’ did
that. ‘I’ was a word that was not
in his vocabulary”. These sentiments are echoed by one of this
Remembrance’s authors, The
Honorable H. David O’Donnell,
Judge of the 26th Judicial District
Juvenile and Domestic Relations
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Court, who as a newly licensed
solo lawyer with an office next
door to Norvell’s office, found
Norvell a willing ear and solid
example of civility, legal acumen
and professional deportment.
Norvell was born in Marlington,
West Virginia, the son of a
minister, on September 18, 1934.
After attending King College
he entered the United States
Navy serving on the USS Vulcan.
Following his naval service he
enrolled at the Washington and
Lee Law School and received
his degree there in 1961. On
June 21, 1962, he married Sara
Virginia Hotinger. Norvell
was survived by his wife, Sara,
and their two children: Sara
Elizabeth Lapsley Houff and
Samuel Baxter Lapsley II.
Norvell began his law practice in
Harrisonburg, Virginia, in 1961,
practicing with Julian Hickman,
an established practitioner.

In 1965 he and Jack Depoy
founded the firm of Lapsley &
Depoy with which he remained
until Norvell’s retirement from
practice. The firm represented a
broad spectrum of clients, including the City of Harrisonburg.
He served as Harrisonburg City
Attorney from 1973 until 1986
and served with distinction as
the judge for the Police Justice
Court until the lower court
system was reorganized in 1973.
After his retirement from active
practice in Harrisonburg, Norvell
and Sara moved to her family
farm in Rockbridge County. He
thoroughly enjoyed their life
there on Pioneer Farm. They were
members of the New Monmouth
Presbyterian Church, where
he served as Elder, Trustee,
and sang tenor in the choir.
Norvell Lapsley recognized what
was important in his life: his
family, his church, his community,

and his profession. He balanced
them well and gave to all the
benefit of his intelligence and
character. Those of us who bore
witness to his life have all been
enriched by the experience.

Lawrence D. Bowers, Jr. is a retired
attorney who lives in Bridgewater,
Virginia. He is a graduate of
Virginia Polytechnic Institute
and State University and of the
T. C. Williams School of Law at
the University of Richmond. He is
active in numerous Rockingham
County civic and community
activities. He is Secretary of the
Lincoln Society of Virginia.
The Honorable H. David O’Donnell
is a long-time Harrisonburg resident
who practiced law in that venue for
27 years before becoming Judge of the
26th Judicial District Juvenile and
Domestic Relations Court in 2009.

Mark your calendar
VSB 73rd Annual Meeting — June 16–19, 2011.
Join your colleagues from around the state for three
days of education, technology updates, and a variety of
athletic and social events for all members of your family—
in the warm and sunny setting of Virginia Beach!
More information to come at
http://www.vsb.org/special-events/annual-meeting/index.php/
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On Monday, November 1, 2010, the VSB Conference
of Local Bar Associations (CLBA) sponsored the Solo
and Small-Firm Practitioner Forum for Eastern Shore
lawyers at the Eastern Shore Community College in Melfa,
Virginia. CLBA Chair Nancy M. Reed and VSB President
Irving M. Blank welcomed and greeted the attendees.
CLE presentations were made by Sharon D. Nelson and
John D. Simek of Sensei Enterprises, Inc., by James M.
McCauley, VSB Ethics Counsel, and by Frank O. Brown,
Jr. of the VSB Senior Lawyers Conference (SLC). Frank

O. Brown, Jr. presented one of the SLC’s core programs,
“Protecting Your and Your Clients’ Interests in the Event of
Your Disability, Death, or other Disaster”. If your local or
specialty bar association wishes to have Frank O. Brown,
Jr.’s CLE program presented to your members, please call
Paulette Davidson at the Virginia State Bar (804) 775-0521.
“Protecting Your and Your Clients’ Interests in the Event
of Your Disability, Death or other Disaster” is presented at
no charge to your bar association, and it is approved for
two hours of MCLE credit, all of which is ethics credit.

At the Eastern Shore Solo and Small-Firm Practitioner Forum, Paulette Davidson, Mary
Yancey Spencer, and Toni Dunson welcome 97 year old Eastville SLC member Baxley Tankard,
the Dean of the Eastern Shore Bar, who has practiced law there for more than 70 years.
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Cashing Checks For Clients is Risky
They Could Be Scammers and Your Insurance
Will Not Likely Cover the Losses
By David Grossbaum, Esquire
Sophisticated scammers have
successfully targeted lawyers
and taken them for millions of
dollars. Oftentimes the stolen
money belongs to other clients.
And if all that was not enough,
insurance companies have successfully disclaimed coverage for
the loss. Whether due to greed,
naivete, or desperation to earn
some money during a down
economy, lawyers just cannot
seem to resist the temptation.

getting money out of the country.
The lawyer is simply asked to
receive the funds and then wire
them to a designated account.
The lawyer then receives the
funds in some form, usually a
very authentic-looking cashier’s
check drawn on a well-known
American bank. The lawyer puts
these funds in a separate account
or in a client’s funds account.

there is “final settlement,” and
this can take a week or more.
Of course, the cashier’s check is
a forgery and the lawyer’s bank
reverses the credit to the lawyer’s
account. If the lawyer used a
client’s funds account, and there
are sufficient other funds in the
account to cover the wire (funds
belonging to other clients), the
bank will simply remove those
clients’ funds to cover the wire.
If, on the other hand, the lawyer
used a separate account with no
other funds in it, the bank will
demand that the lawyer repay
the bank the amount of wire.

Some lawyers are skeptical and
will not order the wire transfer
I. How the Scheme Works
until they have confirmed that the
The scheme is deceptively simple.
cashier’s check has “cleared” or
Most often, the person purports to
that the funds from the check are
act for an overseas company that is
“available.” The problem is that
owed money by an American trade
most lawyers do not understand
As lawyers get wise to this scheme,
debtor. The company requests the
banking jargon. The bank may
scammers have attempted to
lawyer’s assistance in collecting
very well confirm that the lawyer
interpose fictitious American law
from the American entity and, in
can draw on the funds from the
firms into the process. Instead
exchange, agrees to pay the lawyer
cashier’s check, and agree to send
of getting an email directly from
a healthy percentage of whatever
the wire. This does not mean,
a foreign company, the lawyer
he or she can collect. After the
however, that the funds from the
may get an email from a fictilawyer agrees to be involved, the
cashier’s check are irrevocably
tious law office somewhere else
company reports that the debtor
credited to the lawyer’s account
in the United States indicating
has agreed to pay the full amount
and have been actually withdrawn
that the target lawyer’s name
of the debt, and the lawyer will be
from the account on which the
was provided to the soliciting
receiving the funds by cashier’s
cashier’s check was written. Rather, lawyer. The target’s natural
check. The company asks the
the bank is providing provisional
assumption is that this foreign
lawyer to deposit the check, and
credit to the lawyer. This means
client has already been vetted by
wire the funds, less a generous
that the bank can still reverse
another American lawyer and
payment to the lawyer, to the
the transaction if the cashier’s
that the transaction is legitimate.
company’s overseas bank account.
check is ultimately dishonored
II. Don’t Count on Your
Sometimes the lawyer is contacted by the issuing bank. The funds
Insurance Company to
by a person who impersonates a
from the cashier’s check are
Bail You Out
member of a Nigerian royal family not irrevocably credited until
There are at least three trial
and is asking the lawyer to assist in
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court rulings where the lawyer’s
malpractice insurer did not cover
these losses. In the most recent
case, Nardella Chong, P.A. v.
Medmark Casualty Insurance
Company, 2009 WL 4855737
(N.D.Fla. December 10, 2009), the
lawyer received a cashier’s check
in the amount of $197,350, which
he deposited into his firm’s client’s
funds account. The lawyer then
had the bank wire $180,000 to an
overseas company and he never
saw the “client” or the money
again. Because the bank account
contained money belonging
to other clients, the bank took
those funds to cover the wire.
The malpractice insurer denied
coverage because the loss did
not arise from the rendering, or
failing to render, professional
services, a necessary condition
for coverage under all such
policies. The court distinguished
the present situation from one
where the lawyer improperly
uses a client’s money without the
client’s authorization, a loss
covered by insurance. In the
check cashing scheme, however,
the lawyer explicitly followed the
instructions as to cashing the
check. The lawyer simply did
not wait until the cashier’s check
was honored by the issuing bank.
While both situations result in
funds belonging to clients being
disbursed to unauthorized third
parties, the court held that the
check cashing fraud did not occur
because of a “negligent act or
negligent omission on the part of
[the lawyer] but instead involved
misfortune and bad luck.” A professional liability policy does not
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protect a lawyer from such fraud.
of the insured’ that determines
Additionally, the court viewed the
what is professional services.
potential claims by the clients as
The carrier was also successful
seeking restitutionary damages
in relying on an exclusion in the
(that is, return of their own funds),
policy for any liability “assumed
not compensatory damages (that
by an insured under any oral or
is, payment for losses suffered
written contract or agreement
by them) for the failure to
. . .“ as the bank was claiming
provide professional services.
under the deposit agreement. The
In a case from Georgia, Fidelity
lawyer was however, successful in
Bank v. Stapleton, Superior Court
defeating a summary judgment
of Cobb County, Civil Action No.
motion brought by the bank
07A-11482-2 (January 14, 2009),
on that contract, as the court
the exact same scheme was perfound that there was a disputed
petrated on a Georgia lawyer. In
issue of fact as to whether the
this matter, however, the lawyer
bank had breached the contract
deposited the cashier’s check for
based on representations of
$197,000 in a separate account.
its employee to the lawyer.
According to the lawyer, before he
Finally, a Massachusetts trial court
arranged for the wire of $187,000,
ruled in favor of an insurer in
he asked the bank whether the
the case of Fleet National Bank
money was “available,” and he
v. Wolsky, Middlesex Superior
was told that the funds had been
Court, Civil Action No. 04-cv“verified.” After the wired funds
5075 (December 6, 2006). In this
were sent overseas, the cashier’s
case, the amount in dispute was
check was dishonored, leaving
only about $56,000, and involved
the lawyer with an overdraft of
the Nigerian royalty scam. This
$187,000. The bank demanded
lawyer received an email from a
that the lawyer replace the funds
Nigerian national promising lots
pursuant to the deposit agreement.
of legal work if the lawyer would
Like the carrier in the Nardella
receive a check and disburse
Chong case, the insurance
the money in accordance with
company argued that the lawyer
the “client’s” instructions. The
was not engaged in the rendering
lawyer received a check in the
of, or failure to render, professionamount of about $71,000 and
al services for others. The court
deposited it in his client’s funds
agreed, finding that “[n]o applicaaccount. He then disbursed
tion of legal knowledge unique to
about $55,000 of it by purchasing
the practice of law is implicated
money orders and sending wire
by [the lawyer’s] actions in this
transfers. Unfortunately, a few
case. While he may have initially
weeks later, the lawyer was notified
been contacted on the pretense
that the check he had deposited
of providing some legal services
was an altered check and the
to the entity ... , it is ‘the nature
bank sued him for $55,000.
of the act the insured performed,
rather than on the title or status
7

The professional liability insurer
denied coverage on the basis
that the lawyer was not rendering
legal services at the time of the
loss. Like the other cases, the
Massachusetts court relied on
the standard definition of professional services as those “involving
specialized knowledge, labor, or
skill, and a labor or skill involved
that is predominantly mental or
intellectual, rather than physical
or manual . . .” Marx v. Hartford
Accident and Indemnity Company,
183 Neb. 12, 13 (1968). The court
found that the receipt of a check,
endorsing it, and depositing it, did
not involve a lawyer’s specialized
knowledge or skill and was not a
covered “professional service.” The
court was not persuaded by the
lawyer’s argument that he gave
professional advice to the Nigerian

national as to withholding money
for tax purposes. That advice, even
if it was a professional service,
was unrelated to the cause of the
loss, according to the court.
III. Conclusion
Regardless of whether these decisions are correct, they represent
a serious problem for lawyers
who are inclined to take a risk on
clients they have never met, and
who ask them to cash checks for
them. All professional liability
policies require that the lawyer be
rendering professional services in
order for any losses to be covered,
and many include an exclusion
for restitutionary damages and for
damages that arise from contracts.
The risk of easy money in these
cases is clearly outweighed by the
almost certainty of financial ruin.

Although it is sometimes appropriate to get clients through email, a
lawyer must do some independent
verification of the client and the
transaction and never part with
any money until the lawyer is
clear that he is drawing on good
funds that have finally settled
and that cannot be reversed.
The foregoing is from The
Quarter Hour: Managing Risk In
The Legal Profession. Permission
for reprint and/or posting of
this article provided by Affinity
Insurance Services, Inc., www.
attorneys-advantage.com.
Senior Lawyer News Editor’s Note:
In addition to the issues discussed
above, there are also serious
legal ethics issues involved.

Available online or
by request from the
Virginia State Bar
Download a printable PDF at
http://www.vsb.org/site/publications/senior-citizens-handbook
or contact Shannon Quarles at (804) 775-0512 or
Quarles@vsb.org to request a copy.
A resource for seniors, their families, and their caregivers, the Senior Citizens Handbook provides an
overview of and contact information for opportunities and choices facing senior citizens today.
Programs presented by the Senior Lawyers Conference utilizing the Senior Citizens Handbook are
available to the public. For more information, to schedule a program, or to order copies of the Senior
Citizens Handbook please contact Paulette Davidson at (804) 775-0521 or Davidson@vsb.org.
Production of the Senior Citizens Handbook is made possible in part with the generous support of the
Virginia Law Foundation.
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Reverse Mortgages
By Bruce DeSimone, AICP, HDFP
Educational Objectives
1. Describe mobility rates
among older adults.
2. Define a reverse mortgage
and Home Equity Conversion
Mortgage (HECM), and
their origins in Virginia.
3. Explain key HECM loan
and counseling features.
4. Illustrate how these features
may improve the lives
of older Virginians.
Background
A frequently cited statistic from
a recent AARP Public Policy
Institute survey is that 89%
of Americans over 50 want to
remain in their homes and communities for as long as possible.
It is, therefore, not surprising
that a recent analysis of Virginia
housing trends conducted by the
Virginia Housing Development
Authority (VHDA) cited 2006
American Community Survey data
indicating that, as Virginians grow
older, their willingness to move
declines, with older households
having the lowest mobility rates
among all age groups (i.e., the
share of households that moved
in the previous year was 34.2% for
households 25 to 29 years of age,
9.4% for 50 to 54, 8.0% for 55 to
59, 6.9% for 60 to 64 and 6.2% for
65 to 69 and 70 to 74). There was
a slight increase to 7.3% for households 75+, which is attributed to
moving into services-enriched
housing due to increasing frailties
(Virginia Housing Development
Authority, 2008). Unfortunately,

Volume 20, Issue 1, Fall 2010

many homes in which older adults An HECM, or Home Equity
live may need costly accessibility
Conversion Mortgage, is a reverse
retrofits in order to allow them
mortgage insured by the U.S.
to age in place. Given the more
Department of Housing and
stringent lending standards since
Urban Development (HUD) that
the late 2007 housing “bust,” early
is made by a HUD-approved
retirements from job losses, and
lender. This mortgage insurance
reduced retirement and other
is an important feature in that
savings due to the recent recession, HUD guarantees that the loan will
the diminished household income continue even if the lender goes
and home equity of many older
out of business or the loan prinadults may disqualify them for
cipal and accrued interest grow
conventional home equity loans.
to exceed the equity in the home.
Reverse mortgages may help.
Importantly, an HECM borrower
will never owe more than what
What Is a Reverse Mortgage
the house is worth. A second key
or an HECM?
feature is that HUD requires poA very simple definition of a
tential borrowers receive impartial
reverse mortgage is a loan in
counseling from HUDapproved,
which an older homeowner
public or private nonprofit
borrows money from the equity
counselors to help ensure that
in the principal residence and
the borrower understands the
receives income from the lender
product, its costs, and if an HECM
as a lump sum payment and/or
loan is the best choice for personal
by drawing income over time.
circumstances. Although other
Homeowners are approved to
reverse mortgage products exist,
borrow a portion of the equity in
HECM loans are estimated to
their home, with the share based
account for 90 to 95 percent of the
on their remaining life expectancy,
reverse mortgages made today.
that is, older adults can borrow
larger shares of their equity
Reverse Mortgages and
than can younger counterparts.
HECMs in Virginia
This arrangement continues
According to a 1992 report to the
for as long as the homeowner
Governor and General Assembly,
continues to occupy the home
“Virginia first became involved in
as the principal residence and
reverse mortgages in 1985 when
there is remaining unused borthe Virginia Department for the
rowing authority. The lender is
Aging received funding from the
then paid back the principal and
U.S. Administration on Aging
accrued interest from the sale of
for a 15- month pilot project to
the home when it no longer is the
provide education to older homeborrower’s principal residence.
owners on home equity conversion
and to test the market for various
9

types of potential home equity
conversion products” (Virginia
Housing Development Authority
and Virginia Department for the
Aging, 1992, p. 2). Following the
pilot and due to a lack of interest
by private lenders, the Virginia
Department for the Aging (VDA)
and VHDA joined to offer the
“Virginia Senior Home Equity
Account” program to demonstrate
the feasibility of, and demand
for, reverse mortgages in Virginia.
Loans were made to homeowners
ages 62 and older who agreed to
continue occupying the home as
their principal residence. These
loans were made available through
24 of the 25 area agencies on
aging. By October of 1988 when
program publicity ended, over 900
interested persons had contacted
VHDA and, after just an eight
week application period, over
$3 million in loan requests were
received. Of these, VHDA closed
139 loans totaling $2.6 million
during the following 12 months.
Clearly, Virginians were interested
in reverse mortgages; however,
private lenders and capital were
needed to satisfy future demand.
In 1990, Congress passed the
National Affordable Housing Act,
which authorized HUD to pilot
the Home Equity Conversion
Mortgage (HECM) Insurance
Demonstration. In 1991, this
demonstration was opened to all
HUD-approved mortgage lenders.
Given the initial lack of lender
interest, VHDA directly offered
HECM loans, while making
numerous outreach efforts to
lenders. Concurrently, VHDA
and VDA partnered with AARP
10

to train area agency on aging
staff to become HUD-approved
HECM counselors. Eventually, the
number of HECM lenders and
counselors grew to the point that
the private and non-profit sectors
satisfied the HECM lending and
counseling demands and VHDA
and VDA no longer were needed,
although VHDA continues to
pass on some funds to HUDapproved counseling agencies
that provide HECM counseling.
HECM Loan Features
Note that some, but not all, HECM
features are listed below. Readers
will find additional resources
at the end of this article.
Borrower(s) must: 1) Be 62 years
of age or older (all persons on the
deed must qualify; loan amount
based on the life expectancy of
youngest borrower and increases
with age). 2) Own the property
outright or have a small mortgage
balance (any existing mortgage
is paid-off with HECM loan
proceeds at closing). 3) Occupy
the home as the borrower’s principal residence and not vacate the
home for more than 12 months.
4) Not be delinquent on any
federal debt. 5) Participate in, and
understand, an HECM counseling
session (in person or by phone
and may bring a trusted advisor to
aid in understanding) offered by
a HUD-approved counselor. (The
counseling agency may charge
a fee up to $125, which may be
paid directly to the agency or
added to closing costs). 6) Remain
current in paying real estate taxes,
homeowners insurance, other assessments, and maintain the home.

Financial requirements: 1) No
income or credit qualifications are
required as loan proceeds are paid
TO the borrower. 2) No repayment
is required as long as the borrower
occupies the home as his/her principal residence. 3) Closing costs
may be financed in the mortgage.
(A common concern is that closing
costs are high, e.g., origination fee
of $2500 to $6,000 depending on
the loan amount, HUD’s upfront
mortgage insurance premium of
2.0 percent of the loan amount,
and typical fees for appraisal,
title search, etc.; however, these
are onetime payments and the
relative proportion of these costs
to loan amount declines over
time as more loan proceeds are
disbursed). HUD is addressing
this high HECM loan 3 fee issue
by implementing a second option,
HECM Saver. As of October 2010,
HUD renamed the traditional
HECM program “HECM Standard”
and created “HECM Saver,” which
reduces the upfront mortgage
insurance premium from 2.0
percent to 0.1 percent for the
HECM Saver option. Although
HECM Saver borrowers will pay a
smaller upfront mortgage insurance premium, they also will see
a reduction in the amount they
can receive from a HECM loan. 4)
While loan proceeds generally are
not considered taxable income,
they may affect public assistance
benefits or have other ramifications; the borrower should consult
with a tax advisor in these cases.
Home must: 1) Be a single family
or one- to four-unit home with
one of the units occupied by the
borrower or a HUD-approved
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condominium or manufactured
home. 2) Meet HUD’s property
standards and flood insurance
requirements, if applicable.
Lender must: Neither contact an
HECM counseling agency on a
borrower’s behalf, nor take an
application before the borrower
successfully completes an HECM
counseling session and receives
a counseling certificate issued
by the HUDapproved counseling agency. Note that other
interested parties such as real
estate agents, appraisers, and
financial product salespersons
are similarly restricted.
Mortgage amount based on:
1) Age of youngest borrower.
2) Current interest rates (can
be a fixed or adjustable rate).
3) Lesser of appraised value
or HUD’s current maximum
mortgage limit for the area,
currently fixed for HECM at
$625,500 until December 31, 2010.
Loan proceeds up to the total
loan amount may be taken as: a
total lump sum payment (also
may be used for home purchase or
refinance of a primary residence
if the borrower has cash on hand
to pay the difference between
the sales price and the HECM
loan plus closing costs), or one
of five payment options. These
are: 1) Tenure: equal monthly
payments. 2) Term: equal monthly
payments for a fixed number
of selected months. 3) Line of
Credit: unscheduled draws as
needed. 4) Modified Tenure:
combination of line of credit
and scheduled monthly draws. 5)
Modified Term: combination of
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line of credit and monthly draws
for a fixed period of months.
Loan paid off: Lender sells the
home after it no longer is occupied
by the borrower and recoups
principal and interest paid to the
borrower over the life of the loan.
Note that a common concern
is that the borrower’s estate no
longer inherits the home; however,
the estate can refinance the home
to repay the lender and own
the home. As part of the HECM
application and loan closing documents, the HECM borrower names
a contingent contact person whom
the lender would notify when the
loan becomes due and payable.

who is teamed with a contractor
selling home improvements. In
all of these examples, the best
deterrent is for the older adult to
become an educated consumer
and learn about HECM loans
and the process through a HUDapproved HECM counselor.

Case Study #1
Frank and Edie, ages 72 and
62, own and live debt free in a
suburban split level home, which
they learned, when unsuccessfully
seeking a home equity loan, has
an appraised value of $356,000.
Frank had retired with a small
pension and Social Security. Four
years ago, he injured his back
while cleaning the gutters and his
Reverse Mortgage Fraud
injury worsened to where he has
As with other fraud schemes,
difficulty with bathing and uses
older adults are potential targets
a walker. Edie quit her job to be
for reverse mortgage scams. One
his caregiver; however, she has
scheme is for a senior to be solichad to return to work part-time
ited for HECM information and
as they depleted much of their
services for a fee, such as finding
savings for Frank’s medical bills.
an HECM counselor and/or lender
She takes home about $600 per
for a percentage of the HECM
month from her job. Now that she
loan. Although HUD-approved
is working, Frank needs home care.
HECM counselors may charge a
At the physical therapist’s suggesfee and HECM lenders also may
tion, they contacted a National
charge a loan origination fee,
Association of Home Builders
HUD requires that these two steps
“Certified Aging-In-Place Specialist
be totally independent, with the
(CAPS)” contractor to help assess
senior homeowner free to select
what accessibility modifications
the counselor and separately shop
and Universal Design features
for an HECM. Another scheme
could be made to their home to
is for an older homeowner to be
assist with their current and future
solicited by a person representing
mobility needs. The estimate for
himself or herself as a “financial
the modifications was $24,000
advisor” who encourages the
but, in addition, Frank has
senior to purchase an annuity,
not been able to maintain the
risky investments, a living trust or
house as he had been, so it now
other estate planning tools using
needs new sheathing and new
HECM loan proceeds. A third
roof shingles costing $6,000.
example is the “financial advisor”
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They saw a newspaper advertisement for an HECM loan and
began calling HUD-approved
lenders listed in the telephone
directory. These lenders indicated
that they would, on their own,
need to select a HUDapproved
HECM counseling agency and
successfully complete a counseling
session before they could have any
further discussions with them.
Frank and Edie met with a nonprofit HECM counseling agency
which followed HUD’s mandatory
HECM counseling protocol. This
included a comprehensive intake
revealing the above facts, as well as
their detailed household budget;
reverse mortgage features, costs,
and financial/tax implications;
Frank and Edie’s responsibilities as
HECM borrowers; other financial
and social service resources as
alternatives to a reverse mortgage;
and warnings about potential
reverse mortgage and insurance
fraud schemes and elder abuse.
Throughout the session, the
counselor asked HUD-prescribed
questions to gauge whether they
understood what was being discussed. After reviewing computer
printouts of various HECM loan
scenarios that are part of the
mandatory HECM package they
received, all agreed that a HECM
loan was their best course of
action and the counselor issued
the HECM Counseling Certificate
allowing them to apply for an
HECM loan from a lender of their
choice. In addition, the counselor told them about Virginia’s
maximum $2,000 “Livable Home
Tax Credit” that may reduce their
out of pocket costs for eligible
12

accessibility improvements. (The
Virginia Department of Housing
and Community Development
(DHCD) administers this program
whereby Virginians may receive
up to a $2,000 credit on their
state income tax for retrofitting
to statedefined standards an
existing residential housing unit
with either accessibility features
or sensory modifications. Note
that the current year appropriation for this tax credit is capped
at $1million and so applicants
may receive a lesser, prorated
amount if there are more than
$1million in credits requested.
Also note that this tax credit is
available for new construction.
The link to DHCD’s Livable Home
Tax Credit Program web site is
www.dhcd.virginia.gov/Housing
PreservationRehabilitation/
Tax_credit_program.htm).
The following figures are based
on the National Reverse Mortgage
Lenders Association’s Reverse
Mortgage Calculator (National
Reverse Mortgage Lenders
Association, 2010). Given current
interest rates at that time, Frank
and Edie qualified for a lump sum
withdrawal of between $57,150
to $161,250 after deducting
financed closing costs and the
home modification and repair
costs, depending on whether
they chose a fixed or adjustable
interest rate, and whether the
adjustable rate changed monthly
or annually. Given the $30,000
needed for accessibility and roof
repairs, they decided to withdraw
that amount at closing and use
the Tenure feature to receive a
monthly income of approximately

$445 or $798, again depending
on whether the loan adjusted
monthly or annually. This amount
approximated what Edie had
been receiving from her parttime job on an after tax basis.
Case Study #2
Thelma and Loisette, sisters
aged 67 and 60, inherited their
rural home. Social Security is
Thelma’s only income and Loisette
stopped working within the last
six months when a local business
closed. Their home is a one story
bungalow on well and septic, and
with an assessed value of $89,000.
Approximately three months
ago, the septic system drain field
failed and the Health Department
is requiring them to install an
advanced system costing $19,000.
In addition, their shallow well has
intermittently gone dry during
drought periods. Their trusted
minister, who also advises them
on financial matters, suggested
they contact a certain non-profit
HECM counseling center to
explore an HECM loan, and he
accompanied them to the counseling session at their request. The
HECM counselor also followed
the HUD-required counseling
protocol similar to Case Study #1,
including generating print-outs of
the various HECM loan options.
Given their failing septic system,
4 problems with the well, and
low household income, Thelma
and Loisette were asked if they
had ever applied for the Virginia
Department of Housing and
Community Development’s
“Indoor Plumbing Rehabilitation
Program” (www.dhcd. virginia.
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gov/HousingPreservation
Rehabilitation/IndoorPlumbing
RehabilitationProgram.htm)
offered through the local
Community Action Agency, as it
appeared to the counselor that
they may qualify for this 10-year,
0% interest, forgivable loan.
Thelma and Loisette agreed that
they preferred this option to an
HECM loan and left the counseling session with information on
how to apply. In addition, they
had demonstrated an adequate
understanding of the information
discussed during the counseling
session and were issued a HECM
Counseling Certificate, just in case
they wished to pursue this option.
The counselor also pledged to
contact them in a few weeks to determine if they needed any further
assistance, a counseling follow-up
action also required by HUD.
Conclusion
These case studies demonstrate
the potential value of HUD’s
HECM loan product and process.
Older adults have demonstrated
a preference for remaining in
their homes and communities.
However, many may be challenged,
for most homes are not designed
and equipped for decreasing
mobility and other impediments
to aging-in-place. Given the recent
recession, many older adults may
have diminished or depleted the
savings that they were planning
to use for retirement, and this
exacerbates the problem of
finding financing for retrofitting
their homes. The mandatory
HECM counseling process may be
of critical assistance for seniors
to explore their options, and
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the HECM loan product may
allow them to continue living in
their homes and communities,
with dignity, for a longer time.
Study Questions
1. What are the prevailing mobility
trends among older adults?
2. How do reverse mortgages
and HECM loans address
emerging needs among
older homeowners?
3. Can you describe the key HECM
loan and counseling features?
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Free Annual Credit Report Availability
Under Federal Trade Commission Rule
Under the Fair and Accurate Credit Transaction
Act (FACTA), an amendment to the federal Fair
Credit Reporting Act (FCRA), the three nationwide
consumer reporting agencies(CRA), Equifax,
Experian, and Trans Union, are required to provide
a consumer, upon the consumer’s request, with
a free copy of the consumer’s credit report, once
every twelve months. AnnualCreditReport.com
is the only authorized online source for the free
annual credit report that is yours by law. The
Federal Trade Commission has received complaints
from consumers who thought they were ordering
their free annual credit report, and yet couldn’t
get it without paying fees or buying other services.
Television advertisments, e-mail offers, or online
search results may tout “free” credit reports, but
there is only one authorized online source for a truly
free credit report. In addition, you may request your
free annual credit report by telephone, by calling
1-877-322-8228. You may also order your free annual
credit report by mail, but you must first download
and complete the order form, which may be found
at https://www.annualcreditreport.com/cra/order.
There need not be a specific reason for the
consumer’s annual request; it is a matter of right.
Under federal law, a consumer is also entitled to
a free copy of the consumer’s credit report:

1. If a company takes adverse action against
the consumer, such as denying an application for credit, insurance or employment,
and the consumer requests the copy within
60 days of receiving notice of the action.
2. If the consumer is unemployed and
planning to seek employment within
60 days (one free report per year).
3. If the consumer is receiving welfare payments.
4. If the consumer’s report is inaccurate
because of fraud, including identity theft.
You are not required to order your free annual credit
reports from all three credit reporting agencies at the
same time. Many people find it helpful to order their
free annual credit reports from one different CRA
every four months, so that in the course of a year,
they will receive one free annual credit report from
each CRA, with each covering a different time period.
More information may be found on the Federal Trade
Commission Web site at www.ftc.gov., under the
Quick Finder Section and under Free Credit Report.

An all-new video with
an enduring message.
New Digital Format
New Documentary Style
Updated for Changing, Modern Families
Available on DVD and Online.
Visit www.vsb.org/site/publications/video/.
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Lawyers, Plant Those Trees!
SLC Chair John H. Tate, Jr. has
asked that, as a community
service, Virginia lawyers plant and
encourage others to plant trees in
the Commonwealth of Virginia.
John, who is from Marion, has
the spirit of an apple tree planter,
as exemplified in William Cullen
Bryant’s poem, “The Planting
of the Apple-Tree,” which was
written by Bryant when he was
55 years of age. William Cullen
Bryant read the law and was
admitted to practice in 1816. In
this poem, Bryant wrote about
thehopeful, prospective and
optimistic act of planting an apple
tree, the tangible fruits of which

the planter may or may not personally enjoy, but the intangible
fruits of providing for the future, he will enjoy.
After writing of the abundant life of the apple tree and the benefits
which it will provide, he concludes with a description of the decline
of the apple tree in its old age and of young people of that distant
time asking, “Who planted this old apple-tree?” Let us hope that we
will be able to answer that question, and that we will have planted
apple trees (and many other kinds of trees, as well), over the years.
John’s proposal is that individual lawyers and local bar
associations publicize this project and engage their communities
in tree planting as a way of providing for the present and
future environmental health of our Commonwealth.
The Virginia Department of Forestry makes one and two year old bareroot seedling trees available at very reasonable prices. For example,
50 Sycamore trees (Platanus occidentalis) cost $75 plus shipping and
handling, and 50 Northern Red Oak trees (Quercus rubra) cost $75
plus shipping and handling. The cost of shipping and handling is
30% of the order subtotal. Trees may
also be picked up at the Augusta Forestry
Center near Waynesboro, Virginia.
The Virginia Department of Forestry makes
it very convenient to see the pricing and
availability of trees, and to place your order on-line. Simply
go to www.BuyVirginiaTrees.Com. The site is user-friendly,
and is a pleasure to use. Orders are accepted
from early October to mid-April. The trees are
available for pick-up or delivery from January
through mid-April, depending upon weather
conditions. The 2010-2011 Seedling Price
Catalog contains nearly 40 species of
trees, and for each tree, the site shows:
a
photograph of each tree; a description
of the tree, its growth habit and its best
habitat; the seedling height; and pricing.
John says that all we need to do is to order
our trees, get out our dibble bars, roll up our
sleeves, and get to work. We
and future generations will
all be the better for it.
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Triad and Senior Law Day Programs
By Frank Overton Brown, Jr., Esquire
The Senior Law Day Programs and
TRIAD are outstanding examples
of efforts being made by lawyers
and law enforcement agencies for
the benefit of our senior citizens.

TRIAD is a cooperative effort
of law enforcement agencies
(police/sheriffs), senior citizens,
senior organizations, and other
providers, focused on reducing
crimes against our elderly citizens.
TRIAD was begun in 1988 as
a partnership by the American
Association of Retired Persons
(AARP), the International
Association of Chiefs of Police
(IACP), and the National Sheriffs’
Association (NSA). TRIAD means
a three-way commitment among
law enforcement, senior citizens,
and service providers to work
together to reduce the criminal
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victimization of the elderly and
to enhance the delivery of law
enforcement services to older
persons. Virginia TRIAD’s motto
is “Reducing Crime Against The
Elderly.” A major purpose of
TRIAD is to develop, expand and
implement effective crime prevention and education programs
for older community members.
Activities center on both previctimization (preventive) and
post-victimization (victim/witness
assistance) aspects. Among the
goals of TRIAD are to reduce the
fear of crime and victimization
among senior citizens: by increasing awareness of scams, frauds
and other crimes targeting them;
by strengthening communications between law enforcement
communities and seniors; and by
educating seniors about local and
state resources that are available
in their communities. Virginia has
a statewide coordinating office in
the Office of the Attorney General
of Virginia, and Virginia has the
highest number of active local
groups in the United States, with
more than 225 cities, counties
and towns being covered by
signed TRIAD agreements and
programs. For more information
and to locate the TRIAD program
in your community, go to:
http://www.oag.state.va.us/
Consumer/TRIAD/index.html.
In addition, Virginia’s TRIAD
Handbook may be found
at: http://www.oag.state.

va.us/CONSUMER/TRIAD/
TRIAD_Handbook.pdf.
Senior Law Day Programs are
based upon a format developed by
Past Senior Lawyers Conference
Chair William T. Wilson, who
planned and implemented the
first program with the AlleghanyBath-Highland Bar Association
in Covington. Since then, the
programs have been successfully presented all over the
Commonwealth and continue
to be presented. As Bill Wilson
has said, “In my judgment, the
programs are ‘win-win-win.’ The
senior citizens win because they
are receiving information about
legal issues affecting their lives
which they otherwise might not
receive. If you have been present
for or have participated in one of
these programs, you know how
attentively and appreciatively
the senior citizens receive the
program and how interested they
are in the subject matter. The
program is also a ‘win’ for the
lawyers and their bar associations
because it is impossible to be a
part of one of these programs
and not see the enormous good
that is being accomplished. To
be able to give information to
senior citizens and know that they
are receiving information vital
to their well-being is a rewarding
and professionally satisfying thing
to do. The program is also a ‘win’
because it raises the image of the
lawyers, the legal profession, and
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the bar associations in the eyes
of the public.” The purpose of
the Senior Law Day Programs is
to provide senior citizens with
important information about their
legal rights and responsibilities on

Insurance, Nursing Homes,
Assisted Living Facilities, Adult
Day Care, Home Care, Continuing
Care Retirement Communities,
Landlord-Tenant Issues, Rental
Assistance, Reverse Mortgages,

It is impossible to be a part
of one of these programs and
not see the enormous good
that is being accomplished.
a wide variety of topics of interest
to senior citizens, such as Social
Security, SSI, Pensions, Veterans’
Benefits, Railroad Retirement
Act Benefits, Food Stamps,
Federal Tax Relief, Real Estate
Tax Reductions for the Elderly,
Medicaid, Medicare, Medigap
and Medicare Supplemental
Insurance, Long-Term Care
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Divorce and the Elderly, Estate
Planning and Probate, Advance
Directives, Powers of Attorney,
Guardianships, Funeral Services,
Protection of Legal Rights, Age
Discrimination, Grandparental
Visitation Rights, Elder Abuse,
Alternative Dispute Resolution,
and Agency Contact information. The “blueprint” for this

program (which is built around
the Senior Citizens Handbook)
can be obtained by calling Mrs.
Paaulette Davidson, VSB SLC
Liaison, at (804) 775-0521.
Cooperative efforts between
TRIAD organizations and Senior
Law Day Programs can result in
a synergism which magnifies the
benefits to our Senior Citizens.
As local bar associations continue
their plans to present Senior
Law Day Programs to Senior
Citizens in our communities, I
recommend cooperative efforts
with the TRIAD Programs in
those communities, in order to
complement and to enhance the
outreach to our Senior Citizens.

Frank Overton Brown, Jr. is Past
Chair of the VSB Senior Lawyers
Conference and practices law
in Henrico County, Virginia.
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