VIRGINIA:
BEFORE THE VIRGINIA STATE BAR DISCIPLINARY BOARD
IN THE MATTER OF
MICHAEL DENIS KMETZ

VSB DOCKET N0.18-022-109905

AGREED DISPOSITION MEMORANDUM ORDER
NINE MONTH SUSPENSION WITH TERMS
On Friday, May 10, 2019 this matter was heard by the Virginia State Bar Disciplinary Board
upon the joint request of the parties for the Board to accept the Agreed Disposition signed by the
parties and offered to the Board as provided by Part Six,§ IV,, 13-6 Hof the Rules of the Supreme
Court of Virginia. The panel consisted of Michael A. Beverly, 2nd Vice Chair, Donita King, Jeffrey

L. Marks, Michael J. Sobey and Martha J. Goodman, lay member. The Virginia State Bar was
represented by Christine Corey, Assistant Bar Counsel. Michael Denis Kmetz was present and was
not represented by counsel. The Chair polled the members of the Board as to whether any of them
were aware of any personal or financial interest or bias which would preclude any of them from
fairly hearing the matter to which each member responded in the negative. Court Reporter Jennifer
Hairfield, Chandler and Halasz, P.O. Box 9349, Richmond, Virginia 23227, telephone (804) 7301222, after being duly sworn, reported the hearing and transcribed the proceedings.

WHEREFORE, upon consideration of the Agreed Disposition, 2nd District Subcommittee
Certification, Respondent's Disciplinary Record, the arguments of the parties, and after due
deliberation,
It is ORDERED that the Disciplinary Board accepts the Agreed Disposition and the
Respondent shall receive a nine-month suspension with terms, as set forth in the Agreed
Disposition, which is attached and incorporated in this Memorandum Order.

It is further ORDERED that the sanction is effective June 1, 2019.
It is further ORDERED that:
The Respondent must comply with the requirements of Part Six,§ IV,, 13-29 of the Rules
of the Supreme Court of Virginia. The Respondent shall forthwith give notice by certified mail of

the Revocation or Suspension of his or her license to practice law in the Commonwealth of
Virginia, to all clients for whom he or she is currently handling matters and to all opposing
attorneys and presiding Judges in pending litigation. The Respondent shall also make appropriate
arrangements for the disposition of matters then in his or her care in conformity with the wishes of
his or her clients. The Respondent shall give such notice within 14 days of the effective date of the
Revocation or Suspension, and make such arrangements as are required herein within 45 days of the
effective date of the Revocation or Suspension. The Respondent shall also furnish proof to the Bar
within 60 days of the effective day of the Revocation or Suspension that such notices have been
timely given and such arrangements made for the disposition of matters.
It is further ORDERED that if the Respondent is not handling any client matters on the
effective date of the Revocation or Suspension, he or she shall submit an affidavit to that effect
within 60 days of the effective date of the Revocation or Suspension to the Clerk of the Disciplinary
System at the Virginia State Bar. All issues concerning the adequacy of the notice and arrangements
required by Paragraph 13-29 shall be determined by the Virginia State Bar Disciplinary Board,
which may impose a sanction of Revocation or additional Suspension for failure to comply with the
requirements of this subparagraph.
The Clerk of the Disciplinary System shall assess costs pursuant to '.Il 13-9 E. of the Rules.
It is further ORDERED that an attested copy of this Order be mailed to the Respondent by
certified mail, return receipt requested, at his last address of record with the Virginia State Bar at
Law Office of Michael D. Kmetz, 142 West York, St., Ste. 807, Norfolk, VA 23510, and a copy
hand-delivered to Christine Corey, Assistant Bar Counsel, Virginia State Bar, Suite 700, 1111 E.
Main Street, Richmond, VA 23219.
Enter this Order this 15th day of May, 2019
VIRGINIA STATE BAR DISCIPLINARY BOARD
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Second Vice Chair
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CLERK OF THE DISCIPLINARY SYSTEM
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May 10, 2019

VIRGINIA:
BEFORE THE DISCIPLINARY BOARD
OF THE VIRGINIA STATE BAR
IN THE MATTER OF
MICHAEL DENIS KMETZ

9,5*,1,$67$7(%$5
&/(5. 62)),&(

VSB Docket No. 18-022-109905

AGREED DISPOSITION
(NINE-MONTH SUSPENSION)
Pursuantto the Rules of the Supreme Court of Virginia, Part 6, Section IV, Paragraph 13-

6.H., the Virginia State Bar, by Christine Corey, Assistant Bar Counsel and Michael Denis.Kmetz,
Respondent, hereby enter into the following Agreed Disposition arising out of the referenced
matter.

I. STIPULATIONS OF FACT

an

I.

At
times relevant hereto, Michael Denis Kmetz ("Respondent") has been an
attorney licensed to practice law in the Commonwealth of Virginia.

2.

Respondent represented Richard A. McCracken ("Complainant") in a divorce case.
The complaint for divorce was filed in Middlesex County, Virginia on April 22, 2009.

3.

Complainant was a client of Respondent's former partner until the law license of
Respondent's former partner was revoked. Respondent told the Virginia State Bar
("VSB") investigator, John Pucky ("Pucky"), that his former partner did a lot of work
on Complainant's divorce case, including discovery, and the matter just needed to be
finalized.

4.

Respondent began his representation on September 4, 2013. Complairta:nt paid a flat
fee of $2,400 to Respondent to finalize the case. Respondent told Pucky that he
deposited the fee into his trust account at BB&T Bank.

5.

Respondent has no client ledger or billing statements for this matter and there was no
signed fee agreement between Respondent and Complainant.

6.

Respondent represented Complainant at trial when the Circuit Court for Middlesex
County heard evidence regarding equitable distribution, spousal support, and
attomey;s fees on October 31, 2013. Opposing counsel was supposed to obtain
affidavits from witnesses and circulate a decree based on the rulings made by the
court.

7.

Respondent received a proposed decree from opposing counsel, but did not receive
any affidavits. Respondent said he made changes to the decree and sent it back to
opposing counsel.

8.

Opposing counsel sent letters to Respondent on November 7, 2013 and December 18,
2013, asking if the final decree was acceptable as drafted and requesting information
for the retirement division order and the VS-4 form required by the clerk's office.
Respondent did not respond to opposing counsel's letters and she did not hear from
him until August 17, 2016, when he wrote a letter to her asking about the status of the
final decree.

9.

Complainant filed a complaint with the VSB in July 2017, stating that he attempted to
contact Respondent on several occasions by leaving messages on Respondent's
answering machine and sending emails to Respondent. Complainant said that after
the October 31, 20 J3 hearing, he received no return calls or emails until January
2017. Complainant also stated that Respondent has not addressed Complainant's
divorce, which should have been finalized three years ago.

10.

Respondent sent an email to the VSB on August 9, 2017, stating that he would
contact opposing counsel about the status of the case and then update Complainant.
Pucky asked Respondent if he did what the email stated and followed up on the case.
Respondent told Pucky, "I don't believe I called her, I did not follow up."

1l .

Pucky asked Respondent why there was no contact with opposing counsel between
late 2013 and August 2016. Respondent told Pucky that he cal1ed opposing counsel's
office a lot but she was either out or unable to come to the phone. Respondent said he
could not get in touch with her. Respondent could not provide any corroborating
phone logs or notes -to substantiate any attempts to contact opposing counsel.

12.

Opposing counsel told Pucky that Respondent never contacted her in August 2017
and that she had not heard from him since August 2016. Opposing counsel told
Pucky that she sent Respondent an email on January 1, 2017, asking that they work to
resolve the matter, but Respondent never responded to her email.

13.

In February 2018, Pucky spoke with Ms. Ameliese Holland, a Judicial Assistant in
Gloucester Circuit Court, where some Middlesex County cases are heard by the court.
Ms. Holland told Pucky that Judge R. Bruce Long presided over Complainant's
divorce hearing and Judge Long retired in approximately February 2016.

14.

In June 2018, the circuit court struck the case from the docket. As such,
Complainant's case is no longer pending and no final divorce decree has been
entered.

15.

Pucky asked Respondent to provide bank statements for bis operating and trust
accounts for the time period of his representation of Complainant. Respondent told
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Pucky that in the past, he has had a hard time getting statements from that far back.
Respondent never complied with the request for bank statements.
16.

The VSB subpoenaed Respondent's trust and operating account bank statements for
the period January 1, 2013 through December 31, 2015, as well as cancelled checks
and deposits and withdrawals for the period August 1, 2013 through December 31,
2015. The trust account statements and deposits do not indicate that Respondent
deposited Complainant's funds into his trust account.

II. NATURE OF MISCONDUCT
Such conduct by the Respondent constitutes misconduct in violation of the following
provisions of the Rules of Professional Conduct:

RULE 1.1

Competence

A lawyer shall provide competent representation to a client. Competent representation
requires the legal knowledge, Skill, thoroughness and preparation reasonably necessary for the
representation.

RULE 1.3

Diligence

(a) A lawyer shall act with reasonable diligence and promptness in representing a client.

RULE 1.4

Communication

(a) A lawyer shall keep a client reasonably informed aboutthe status of a matter and
promptly comply with reasonable requests for information.

RULE 1.15

Safekeeping Property

(a) Depositing Funds.
( 1) All funds received or held by a lawyer or law firm on behalf of a client or a
third party, or held by a lawyer as a fiduciary, other than reimbursement of advances for
costs and expenses shall be deposited in one or more identifiable trust accounts; all other
property held on behalf of a client should be placed in a safe deposit box or other place of
safekeeping as soon as practicable.
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*****
(b) Specific Duties. A lawyer shall:

*****
( 5) not disburse funds or use property of a client or of a third party with a valid

lien or assignment without their consent or convert funds or property of a client or third
party, except as directed by a tribunal.
(c) Record-Keeping Requirements. A lawyer shall, at a minimum, maintain the

following books and records demonstrating compliance with this Rule:
(1) Cash receipts and disbursements journals for each trust account, including
entries for receipts, disbursements, and transfers, and also including, at a minimum: an
identification of the client matter; the date of the transaction; the name of the payor or
payee; and the manner in which trust funds were received, disbursed, or transferred from
an account.

(2) A subsidiary ledger containing a separate entry for each client, other person,
or entity from whom money has been received in trust.

The ledger should clearly identify:
(i) the client or matter, including the date of the transaction and the payor
or payee and the means or methods by which trust funds were received, disbursed
or transferred; and

(ii) any unexpended balance.

*****
(4) All records subject to this Rule shall be preserved for at least five calendar years after
termination of the representation or fiduciary responsibility.

( d) Required Trust Accounting Procedures. hi addition to the requirements set forth in
Rule 1.15 (a) through (c), the following minimum trust accounting procedures are applicable to
all trust accounts.

*****
(4} The purpose of all receipts and disbursements of trust funds reported in the
trust journals and ledgers shall be fully explained and supported by adequate records.
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III. PROPOSED DISPOSITION
Accordingly, Assistant Bar Counsel and the Respondent tender to the Disciplinary Board
for its approval the agreed disposition of a NINE-MONTH SUSPENSION as representing an
appropriate sanction if this matter were to be heard through an evidentiary hearing by a panel of
the Disciplinary Board. The suspension period shall be effective as of June l, 2019. The tenns
with which the Respondent must comply are as follows:
l. For a period of THREE YEARS from the date of the fmal detennination in this
matter; the Respondent shall not engage in conduct that violates any provisions of
the Virginia Rules of Professional Conduct or the provisions of any disciplinary
rules of any jurisdiction where the Respondent is licensed to practice law. This
term shall be deemed violated when any ruling has been issued by any disciplinary
tribunal finding the Respondent has violated any disciplinary rules within the stated
time period.

2.

By June 15, 2019, Respondent shall refund TWO THOUSAND FOUR HUNDRED
and 00/100 ($2,400.00) dollars to the Complainant, Richard A. McCracken.
Upon satisfactory proof that such terms and conditions have been met, this matter shall be

closed. If, however, all the terms and conditions are not met by the deadlines imposed above, the
Respondent agrees that the Disciplinary Board shall impose a TWO YEAR SUSPENSION
pursuant to Rules of Court, Part Six, Section IV, Paragraph 13-18.0. Assistant Bar Counsel and
the Respondent agree that, if the Agreed Disposition is approved, there is no appeal from the final
order.

If the Agreed Disposition is approved, the Clerk of the Disciplinary System shall assess an
administrative fee.

{Signatures on.following page}
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THE VIRGINIA STATE BAR
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