VIRGINIA:

BEFORE THE VIRGINIA STATE BAR DISCIPLINARY BOARD
IN THE MATTERS OF
KAREN M. KENNEDY

VSB DOCKET NOS.:

12-070-090804
14-070-096518
15-070-100785
15-070-102529
15-070-102703

AGREED DISPOSITION MEMORANDUM ORDER
On May 8, 20 17 these matters were heard by the Virginia State Bar Disciplinary Board upon the
joint request of the parties for the Board to accept the Agreed Disposition signed by the parties
and offered to the Board as provided by the Rules of the Supreme Court of Virginia. The panel
consisted of William H. Atwill, Jr. , Chair, Anderson W. Douthat, IV, Lay Member, R Lucas
Hobbs, Thomas R. Scott, Jr. and Lisa A. Wilson. The Virginia State Bar was represented by
Prescott L. Prince, Assistant Bar Counsel and Laura A. Booberg, Assistant Bar Counsel. Karen
M. Kennedy was present and was represented by counsel, Robert E. Draim. The Chair polled the
members of the Board as to whether any of them were aware of any personal or financial interest
or bias which would preclude any of them from fairly hearing the matter to which each member
responded in the negative. Court Reporter Jennifer L. Hairfield, Chandler and Halasz, P.O. Box
9349, Richmond, Virginia 23227, telephone (804) 730-1222, after being duly sworn, reported the
hearing and transcribed the proceedings.
WHEREFORE, upon consideration of the Agreed Disposition, Subcommittee
Certification, Respondent's Disciplinary Record, the Arguments of the Parties, and after due
deliberation,
It is ORDERED that the Disciplinary Board accepts the Agreed Disposition and the
Respondent shall receive a One Year Suspension with Terms, as set forth in the Agreed
Disposition, which is attached and incorporated in this Memorandum Order.
It is further ORDERED that the sanction is effective May 8, 2017.
It is further ORDERED that:

The Respondent must comply with the requirements of Part Six, § IV,~ 13-29 of the
Rules of the Supreme Court of Virginia. The Respondent shall forthwith give notice by certified
mail of the Revocation or Suspension of his or her license to practice law in the Commonwealth
of Virginia, to all clients for whom he or she is currently handling matters and to all opposing
attorneys and presiding Judges in pending litigation. The Respondent shall also make appropriate
arrangements for the disposition of matters then in his or her care in conformity with the wishes
of his or her clients. The Respondent shall give such notice within 14 days of the effective date
of the Revocation or Suspension, and make such arrangements as are required herein within 45
days of the effective date of the Revocation or Suspension. The Respondent shall also furnish
proof to the Bar within 60 days of the effective day of the Revocation or Suspension that such
notices have been timely given and such arrangements made for the disposition of matters.

It is further ORDERED that if the Respondent is not handling any client matters on the
effective date of the Revocation or Suspension, he or she shall submit an affidavit to that effect
within 60 days of the effective date of the Revocation or Suspension to the Clerk of the
Disciplinary System at the Virginia State Bar. All issues concerning the adequacy of the notice
and arrangements required by Paragraph 13-29 shall be determined by the Virginia State Bar
Disciplinary Board, w hich may impose a sanction of Revocation or additional Suspension for
failure to comply with the requirements of this subparagraph.
The Clerk of the Disciplinary System shall assess costs pursuant to

~

13-9 E. of the

Rules.
A copy teste of this Order shall be mailed, certified mail, return receipt requested, to the
Respondent, Karen M. Kennedy, at her last address of record with the Virginia State Bar, Karen
M. Kennedy, Esq., 10112 Sharon Springs Lane, Fredericksburg, VA 22408, and to: Robert E.
Draim, Respondent's Counsel, Hudgins Law Firm, 515 King Street, Suite 400, Alexandria, VA
22314, with a copy to: Prescott L. Prince, Assistant Bar Counsel and Laura A. Booberg,
Assistant Bar Counsel, Virginia State Bar, 111 1 East Main Street, Suite 700, Richmond, Virginia
23219-0026.

ENTERED THIS 9th DAY OF May, 20 17
VIRGINIA STATE BAR DISCIPLINARY BOARD

. . HA .
WI 11 Iam . tw I11
William H. Atwill, Jr., Chair

Digitally signed by William H. Atwill
ON: cn=William H. Atwill, o=Virginia State
Bar, ou=Disciplinary Board,
email=batwill@atandlpc.com, c=US
Date: 2017.05.09 09:02:58 -04'00'
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VIRGINIA:
BEFORE THE DISCIPLINARY BOARD
OF THE VIRGINIA STATE BAR
IN THE MATTERS OF
KAREN M. KENNEDY

VSB Docket Nos. 12-070-090804
15-070-100785
15-070-102703
14-070-096518
15-070-102529 .

AGREED DISPOSITION
<One-Year Suspepsion With Terms)
Pursuant to the Rules of the Supreme Court of Virginia, Part 6, Section IV, Paragraph 1315.B.4, the Virginia State Bar by Prescott L Prince, Assistant Bar Counsel, and Karen M.
Kennedy, Respondent, and Robert E. Draim, Respondent's counsel, hereby enter into the
following Agreed Disposition arising out of the referenced matters.

I. STIPULATIONS OF FACT

J.

At all times relevant to the conduct set forth herein, Karen M. Kennedy was an

attorney licensed to practice law in the Commonwealth of Virginia.
2.

Respondent has been in good standing since her initial admission to the Virginia

State Bar in 1979. Following the initiation of the Bar's investigation, Respondent closed her law
office and ceased representing clients or handling client trust funds. Respondent has periodically
worked part-time as in-house counsel for a local company without any complaint filed with the
Bar relating to such activities. No further bar complaints have been filed against Respondent for
at least three years prior to the present date. Respondent has also maintained her Bar license by
satisfying all requisite continuing legal education requirements.

3.

Respondent has participated throughout the course of the Bar's investigation,

including attending a multi-day interview by the Bar's investigator and submitting voluminous
file documents in response to the Bar's requests and subpoenas.
4.

Although Respondent acknowledges and stipulates that she committed acts and

omissions that constitute misconduct under the Rules of Professional Conduct, as specified
below, there was no evidence adduced that Respondent's conduct involved intentional malicious,
fraudulent or criminal behavior.

Facts Relating to VSB Docket No. 12-070-090804 (Complainant Jenelle R. Embrey)
5.

Complainant, Jenelle R. Embrey after seeing a flyer in the Middleburg, Virginia

Post Office, hired Legal Forensic Auditors (hereinafter "LFA") to perform an audit of her real
estate loan. The flyer advertised that Respondent, as well as another attorney, was associated
with LFA.
6.

When Embrey came to the advertised location, she discovered that LFA and

Respondent's law office were co-located in the same suite of offices. Ms. Embrey first met with
Jeff Greenberg whom identified himself as a non-lawyer employee of LFA. Greenberg stated to
Embrey that he and Respondent had worked together at a prior law office assisting people with
mortgage problems. Greenberg further advised Embrey that the law finn at which he and
Respondent were employed was not doing the "right thing" for its clients, so he and Respondent
left the law firm and joined together in a new company, that being LFA. Greenberg identified
Respondent as part of LF A, and that Respondent was the attorney in LFA's office. Greenberg
assured Embrey that the audit would reduce her mortgage loan payment. Ms. Embrey paid LF A
$900 to obtain the loan audit.
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7.

Greenberg further advised Embrey that she had to hire Respondent to assist with

the mortgage. He stated that, although there was no guarantee as to what Respondent would be
able to accomplish, Respondent would work to have Embrey's home revalued and obtain a
modified mortgage with the Principal being based upon the current (lower) value. Thereafter,
Greenberg escorted Ms. Embrey to Respondent's office, which was co-located in the same office
suite as Greenberg's private office.

8.

Respondent informed Ms. Embrey that she had to file a loan modification with the

lender as part of the audit process and quoted her a $2,100.00, fixed, advance legal fee to
perform the loan modification.

9.

At the initial meeting with Respondent, Embrey informed Respondent that she

had filed for a loan modification on three separate occasions, and on each such occasion, the
lender denied the modification request. Embrey further informed Respondent that Congressman
Frank Wolf had interceded on her behalf without any success.
l 0.

Respondent advised Embrey that the lender denied her application because she

did not use an attorney to file it. When Embrey infom1ed Respondent that Congressman Frank
Wolf had interceded on her behalf without any success, Respondent stated to Embrey that
Congressman Wolf needed an attorney to obtain a loan modification, successfuUy.
11.

Respondent stated to Ms. Embrey that she had previously obtained loan

modifications from Ms. Embrey's lender (that being Chase Bank).
12.

On 23 August 2010, Embrey signed a Fee Agreement to retain Respondent. The

Fee Agreement provided that the "Scope of Work" to be perfonned by Respondent included:
Short Sale/Loan Modification Services with regard to Loan #
[this space left blankl
including, but not limited to, discussions with Client re result of audit and remedies under
TJLA, RESPA, and HOEPPA etc.; and contact with Lender re short
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sale/rescission/modification of loan on a sufficient regular basis to accomplish Short
Sale/Loan Modification, but in any case not less than once a week.

13.

The Fee Agreement further provided that Embrey pay Respondent $2, I 00 in

advance legal fees and $100 in costs and stated that the fees paid were non-refundable, "except
to the extent that the sum retained for costs" was not expended at the time of termination of the
services.
14.

The provision of the Fee Agreement providing that the advance legal fees paid to

Respondent are non-refundable violates Virginia Rule of Professional Conduct (RPC) 1.5 (a) in
that such a fee is not reasonable as is defined and explained by Comment 4 to RPC 1.5 and
Virginia Legal Ethics Opinion 1606.
15.

In accordance with the provisions of the Agreement, Embrey paid the advance

legal fees in four separate payments. Embrey paid $300 on 27 August 2010, and then made
payments in the amount of $700 each on 15 September 2010, 15 October 20 I 0, and 15
November 2010.
16.

Respondent did not deposit any of the checks paid to her by Embrey in

furtherance of her representation into her attorney trust account. Instead, Respondent deposited
the checks into her office operating account.
17.

Ms. Embrey provided Respondent with all of the documents she had used on her

three previous attempts to obtain a mortgage modification from her lender. In filing the
mortgage modification, Respondent used the identical form that was previously completed by
Embrey, and in support of the application, used the same documents previously used by Embrey.
18.

On 15 November 20 l 0, Embrey infonned Respondent that Chase rejected her

application for a mortgage modification " ... based on the reason of the most basic of standards
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in that the current mortgage payment is not over 30% of [Ms. Embrey's] income." Embrey
asked Respondent to confirm that the calculation was done in Respondent's office and asked,
"[w]hat was the difference in the calculations?"
19.

Respondent stated to Embrey that she would review her [Embrey' s] file the

following day and provide a response. Respondent did not provide Ms. Embrey with a response
until after Embrey sent Respondent an e-mail dated 23 November 2010, that included, as an
attachment, a copy of the letter from Chase providing the reason for the rejection of the
modification request and, further, informing Ms. Embrey that she had 30 days to respond.
20.

Respondent responded that same date and directed Ms. Embrey to contact "Holly"

who was identified as Respondent's office manager, to make an appointment. Respondent
further informed Ms. Embrey that she believed that the request for mortgage modification could
be resubmitted through "Executive Resolution."
21.

That same day, Ms. Embrey attempted to contact Holly via telephone and e-mail

and left messages in which she requested an appointment at Respondent's first available date.
Notwithstanding Ms. Embrey's efforts, no appointment was set.
22.

From 24 November 20 I 0 through 18 December 20 I 0, Embrey contacted Chase

on multiple occasions to inquire whether Respondent had filed the Executive Resolution.
Representatives of Chase informed Embrey that Respondent did not file anything in response to
their 15 November 2010 rejection letter on or before 15 December 2010, that being the deadline
for response to the rejected letter of 15 November 2010.
23.

On 23 January 2011, Embrey sent Respondent an e-mail stating, "I've sent half

dozen.emails and have called once to find out the date your office submitted to the Customer
Advocacy Division (of Chase) as you indicated below. Chase tells me they have received
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nothing." Embrey further demanded an explanation as to why Respondent had not filed anything
prior to the 15 December 2010 deadline, and further noted that she had been informed by Chase
that Respondent had not even contacted Chase to identify herself as Ms. Embrey's attorney.
24.

Respondent responded to Ms. Embrey by stating that Chase did not approve her

Joan modification because Chase had Jost Respondent's Jetter ofrepresentation. Respondent
then directed Ms. Embrey to send Chase the letter of representation.
25.

Embrey eventually filed bankruptcy to stave off the foreclosure of her family

26.

Respondent's failure to resubmit the mortgage modification application or

home.

otherwise contest the denial of the mortgage modification request as directed by Embrey
constitutes a violation of RPC 1.2 (a).
27.

Embrey requested a full refund of her legal fees. Respondent declined to provide

any refund to Embrey.
28.

Respondent's failure to provide Embrey with a refund notwithstanding her failure

to diligently represent Embrey and failure to maintain her contractual and ethical obligations to
Embrey constitutes a violation of RPC 1.16 (d). Respondent's failure to deposit funds received
on behalf of Embrey into her attorney trust account constitutes a violation of Virginia Rule of
Professional Conduct (RPC) 1.15 (a) (1).
29.

Respondent's demanding and/or accepting an advance fee from Embrey and

failing to deposit the advance fee into her trust account is also a violation of Federal Regulations,
which regulate mortgage modification services. Such regulations preclude advance payment of
fees for mortgage modification services, but provide exceptions for attorneys so Jong as the
attorney deposits such advance legal fees into a client trust account and further complies with
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applicable state Jaws and regulations applicable to client trust accounts. See, 16 CFR Part 322,
Mortgage Assistance ReliefServices, Final Rule. Such clear violation of Federal Regulations

constitutes a violation ofRPC 8.4 (b).
30.

Respondent's failure to maintain contact with the Lender (Chase Bank)

constitutes a violation of her contractual obligation to "contact with Lender re short
sale/rescission/modification of loan on a sufficient regular basis to accomplish Short Sale/Loan
Modification, but in any case not less than once a week" and also constitutes a violation of her
duty of diligence under RPC 1.3 (a) & (b).
31.

Respondent's failure to maintain communication with her client notwithstanding

the multiple requests for information fr~m the client constitutes a violation of RPC 1.4 (a).
Rules violated: 1.2 (a), l.3 (a) & (b), 1.4 (a), 1.5 (a), 1.15(a)(l),1.16 (d) and 8.4 (b)
Facts Relating to VSB Docket No. 15-070-100785 (Complainant Beth Ellysa Allen)
32.

On April 10, 2014, Complainant, Beth Ellysa Allen and her husband met with

Respondent and signed a Fee Agreement for Kennedy to represent them in obtaining a mortgage
loan mogification. In furtherance of the Fee Agreement, the Allens provided Respondent with a
check in the amount of $2,750. 1
33.

The Fee Agreement provided that the "Scope of Work" to be perfonned by

Respondent included:
Loan Modification & Foreclosure Defense Services with regards to Loan# 1001064835
including, contact with Lender re modification of loan on a sufficient regular basis to
accomplish Loan Modification, if possible but in any case not less than once a week. The
Scope of Work shall also include further non-litigation services for Foreclosure Defense
for one ( 1) Foreclosure Filing by Lender.

1

The check, dated JO April 2014, was drawn on the Sun-Trust checking account of Ms. Allen's mother-in-law, that
being Karen Sirocco.
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34.

The Fee Agreement further provided that the Allens pay Respondent $2,750 as

Respondent's fee for services "rendered and to be rendered" with $250 of said fee to be applied
to costs associated with the representation. The Fee Agreement stated that the amount paid was
non-refundable, "except to the extent that the sum retained for costs" was not expended at the
time of termination of services.
35.

The provision of the Fee Agreement providing that the advance legal fees paid to

Respondent are non-refundable violates RPC 1.5 (a) in that such a fee is not reasonable as is
defined and explained by Comment 4 to RPC 1.5 and Virginia Legal Ethics Opinion 1606.
36.

Respondent assured the Allens that their money would go into a trust account and

that Respondent would send them statements as the money in the account was being used to pay
Respondent for services provided by her.
37.

Respondent did not deposit the check in her attorney trust account. Instead,

Respondent deposited the check into her office operating account.
38.

On that same date that the Allens signed the Fee Agreement, they also signed an

Authorization To Release Financial Information form to be used by Respondent to deal with the
mortgage loan holder, that being the Bank of America (BoA).
39.

At the time that Ms. Allen first met with and retained Respondent, Respondent

advised the Allens that they were eligible to receive a mortgage loan modification under HAMP
(Home Affordable Modification Program).
40.

Respondent stated to the Allens that she had concluded that they were eligible for

a mortgage modification under HAMP because she (Respondent) had a "computer program"
which identified eligible candidates when she entered into the program infonnation provided by
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the candidate. Respondent further informed the Allens that the banks use the same computer
program to determine candidates who may be eligible for HAMP mortgage modifications.
41.

Ms. Allen contacted Respondent in May 20 I 4 and at that time requested a status

update on her case. In response to the request, Respondent stated that she needed a signed
Authorization To Release Financial Information from Ms. Allen and her husband.
42.

Ms. Allen reminded Respondent that she had provided Respondent with such a

form when Respondent was first retained, but nevertheless promptly provided her with another
signed form as requested.
43.

In response to Respondent's assertion that she (Respondent) had faxed the

application to BoA, Ms. Allen contacted BoA. A BoA representative informed her that they had
received no documents from Respondent. When confronted with this fact, Respondent asserted
that she had faxed the Allens' application for mortgage modification to Bank of America on 26
April 2014. Respondent suggested that BoA had misplaced or trashed the documents because
they did not have an Authorization To Release Financial Information.
44.

Had Respondent contacted BoA at least once a week, as she was obligated to do

pursuant to her Fee Agreement with the Allens, Respondent would have been aware that BoA
had not received or had not processed the Allens application for a mortgage modification.
45.

Ms. Allen again contacted BoA in September 2014 to inquire as to the status of

her request for a mortgage modification and was again informed that Respondent had made no
contact with BoA.
46.

On 9 September 2014, after having been infonned by a representative of the Bank

of America that Respondent had made no contact with the Bank of America regarding her
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attempt to obtain a mortgage modification, Ms. Allen e-mailed Respondent and requested a
return of her money.
47.

Jn response to Ms. Allen' s request for a return of funds paid, Respondent

informed Ms. Allen that she did not have the funds to make a refund.
48.

Respondent's failure to deposit funds received on behalf of the Allens into her

attorney trust account constitutes a violation of RPC I .15 (a) (1 ).
49.

Respondent's demanding and/or accepting an advance fee from the Allens and

failing to deposit the advance foe into her trust account is also a violation of Federal Regulations,
which regulate mortgage modification services. Such regulations preclude advance payment of
foes for mortgage modification services, but provide exceptions for attorneys so long as the
attorney deposits such advance legal fees into a client trust account and further complies with
applicable state laws and regulations applicable to client trust accounts. See, 16 CFR Part 322,

Mortgage Assistance ReliefServices, Final Rule. Such clear violation of Federal Regulations
constitutes a violation of RPC 8.4 (b).
50.

Respondent's failure to maintain contact with the Lender (BoA) constitutes a

violation of her contractual obligation to "contact with Lender re modification of loan on a

sufficient regular basis to accomplish Loan Modification, if possible but in any case not less than
once a week," and also constitutes a violation of her duty of diligence under RPC 1.3 (a) & (b).
51.

Respondent 's failure to provide the Allens with a refund notwithstanding her

failure to diligently represent them and failure to maintain her contractual and ethical obligations
to the Allens constitutes a violation of RPC I . 16 (d).

Rules violated: RPC 1.3 (a) & (b); RPC 1.4 (a); RPC 1.5 (a); RPC 1.15 (a)(l); RPC
1.16 (d); and RPC 8.4 (b)
Facts Relating to VSB Docket No. 15-070-102703 (Complainant Martin T. Kallighan)
10

52.

Complainant, Martin T. Kallighan and his wife, Elizabeth Kallighan, met with

Respondent in December 2012, to discuss possible assistance for mortgage modification services
related to mortgages on Mr. Kallighan's residence.
53.

Respondent advised the Kallighans that for $3,000, she would be able to resolve

their mortgage problems. Respondent further advised them that if she was unable to otherwise
resolve their mortgage problems, they could do a· short sale of the home. 2
54.

On 19 December 2012, the Kallighans retained Respondent and signed a Fee

Agreement to represent them in obtaining a mortgage loan modification. In furtherance of the
Fee Agreement, the Kallighans provided Respondent with a check in the amount of $3,000.
55.

The Fee Agreement provided that the "Scope of Work" to be performed by

Respondent included:
Loan Modification Services with regard to Loan#
!this soace left blankl
serviced by
(this space left blank]
which includes preparation and filing of Request for
Modification upon Lender as available, obtain necessary documents to complete
Modification Request, and contact with Lender/Servicer re modification of loan on a
sufficient regular basis to accomplish Loan Modification, if possible but in any case not
less than once a week.
56.

The Fee Agreement further provided:

As compensation for the services of The Firm, I/We agree to pay $2.750.00 to The Firm
to obtain documents via production of documents from Lender, preparation of a Qualified
Written Request upon the Lender, obtaining necessary documents for preparation of a
Mortgage Modification, and working with the Client(s} to prepare and file a mortgage
modification. Client shall also pay the sum of $250.00 to be used to satisfy all costs to be
incurred by The Firm in the Work set forth above. I understand that these amounts are
non-refundable, except to the extent that the sum retained for costs is not expended
at the time of termination of the services. (Emphasis added.)

2

When significantly more is owed on a mortgage than the home is worth (e.g., if the purchaser is "under water" on
the loan) a "short sale" may be arranged whereby a new purchaser buys the home for significantly less than is
currently owed and the mortgage lender agrees to write off the remaining portion of the existing mortgage.
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57.

The provision of the Fee Agreement providing that the advance legal fees paid to

Respondent are non-refundable violates RPC 1.5 (a) in that such a fee is not reasonable as is
defined and explained by Comment 4 to RPC 1.5 and Virginia Legal Ethics Opinion 1606.
58.

Respondent did not deposit the check in her attorney trust account. Instead,

Respondent deposited the check into her office operating account.
59.

At the time that the Kallighans retained Respondent, they were in a trial payment

agreement with Select Portfolio Servicing, Inc. (SPS), who had recently purchased their
mortgage from Bank of America (BoA). In response to a request by Respondent, the Kallighans
provided Respondent with all relevant documents for Respondent to make an application with
SPS for a mortgage loan modification.
60.

On or about 9 January 2013, Respondent forwarded SPS an Authorization To

Disclose Financial Information for the Kallighans, which purported to allow SPS to disclose
information regarding the Kallighan 's mortgage to Respondent.
61.

On or about 15 January 2013 , Respondent forwarded to SPS a Qualified Written

Request (QWR), which formally requested that SPS provide Respondent with relevant
information regarding the Kallighan' s mortgage.
62.

Respondent asserts that on 13 February 2013, she forwarded documents including

Mr. Kallighan's pay stubs, military retirement benefits and IRS Form 4506-T (Short Form
Request for Individual Tax Return Transcript) to SPS.
63.

Respondent did not follow up to ensure that said documents were received by SPS

and no evidence was discovered that said documents were ever received by SPS. (In furtherance
of VSB's investigation of Respondent, a subpoena duces tecum was sent by VSB to SPS
demanding that they produce all documents related to the Kallighan 's loan. In response to the
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subpoena duces tecum, representatives of SPS stated that they had! not received any of the noted
documents from Respondent.)
64.

Respondent failed to maintain weekly contact with SPS, as was provided in the

retainer agreement. Had Respondent maintained contact with SPS in furtherance of her
contractual and professional obligations, the failure to receive the documents by SPS (or their
failure to properly maintain the documents) could have been discovered by Respondent.
65.

SPS subsequently informed the Kal1ighans that they were not eligible for any of

the loan modification programs offered by their company.
66.

When Mr. Kallighan received the notice from SPS informing him that that they

were not eligible for any of the loan modification programs, he attempted to contact Respondent,
but was unable to receive a response from Respondent for several weeks. When Mr. Kallighan
was finally able to meet with Respondent to discuss the case, Respondent indicated that she had
not been aware of the denial of the loan modification application by SPS.
67.

Upon review of the application, Respondent and/or her legal assistant asserted

that it was incorrectly filed. Respondent then informed the Kallighans that they could not contest
the denial since it was more than 30 days old.
68.

Respondent's failure to discover the denial of the loan modification by SPS in a

timely manner, which would have permitted correction of any discrepancies in the application, is
further evidence of her violation of her contractual obligation to her client and further
demonstrates a lack of diligence in her representation of the Kallighans.
69.

Upon learning that the application for the mortgage modification had been denied

by SPS, Respondent recommended to the Kallighans that she be permitted to employ Brad Katz
to identify one or more investors who would be willing to engage in a short sale, rent and
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subsequent buy back deal with the Kallighans. Respondent stated that Katz, who was at that
time operating through a business known as "At Your Service" (A YS), was an individual with
whom she had worked in the past.
70.

Before commencing the process of attempting to arrange a "short sale" with Katz

and A YS, Respondent insisted that a new fee agreement be signed and that she be provided with
an additional payment of $1,800. In furtherance of this second fee agreement, the Kallighans
paid Respondent by means of three checks, the first dated 8 June 2013 in the amount of $475, the
second dated 8 June 2013, also in the amount of $475, and the final payment dated 31 July 2013,
in the amount of $900.
71.

Respondent did not advise the Kallighans that she would receive any

consideration from A YS for referring their case to AYS. Nevertheless, Respondent's Kennedy

& Associates "Report: General Ledger" identified an entry for "1250 Accounts Receivable" for
$220.58 annotated as "referral fee for A YS clients - Kallighan" dated 5 June 2013.
72.

In furtherance of its investigation of Respondent, Virginia State Bar Investigator

William H. Sterling, III interviewed Respondent. In the course of his interviews with
Respondent, Respondent acknowledged that she received payments from Katz that were
associated with the clients she referred to Katz and At Your Service.
73.

Respondent asserted that the payments for the checks were for the copying of

client files which she allegedly made and sent to Katz.
74.

Acceptance of such compensation from A YS without the knowledge of and

consent of Mr. Khalligan constitutes a violation ofRPC 1.8 (f).
75.

During the course of the investigation, it was disc.overed that Respondent had

Ledger entries documenting at least six other "General Ledger" entries denoting receipt of
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"referral fee for A YS clients". (This includes the ledger entry detailed in this certification under
"Facts Relating to VSB Docket No. J4-070-096518" (below).
76.

In her Response to the Bar Complaint dated 15 June 2015, Respondent described

the funds from AYS as being partial compensation for "work necessary to copy and send to Mr.
Katz all information related to the Kallighan file." In the same document, however, Respondent
asserted that, while she was out of the office, the original of the file was forwarded to Katz
without her knowledge or approval, thereby suggesting that copies were not retained. When
interviewed about funds received from Katz, Respondent provided a conflicting answer, stating
that the funds received from Katz were to pay for the cost of copying the client file.
77.

The Bar contends that Respondent's multiple explanations of her reasons for

accepting the funds from A YS notwithstanding the designation of the funds as a "referral fee" in
Respondent's check ledger demonstrate a clear intent to frustrate the investigation of the relevant
events. Respondent contends that, given the volume of facts and documents, and the time lapse
between the events and Respondent's answers, such conflicting answers may have been the
result of confusion or poor memory rather than any intent to frustrate the Bar's investigation. It
is therefore stipulated and agreed that sufficient evidence does not exist to support a finding of
violations of RPCs 8.1 (a) or (d) or 8.4 (b) or (c).
78.

Respondent's failure to deposit funds received on behalf of the Kallighans into

her attorney trust account constitutes a further violation ofRPC 1.15 (a) (I).
79.

Respondent's demanding and/or accepting an advance fee from the Kallighans

and failing to deposit the advance fee into her trust account is also a violation of Federal
Regulations, which regulate mortgage modification services. Such regulations preclude advance
payment of fees for mortgage modification services, but provide exceptions for attorneys so long
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as the attorney deposits such advance legal fees into a client trust account and further complies
with applicable state laws and regulations applicable to client trust accounts. See, 16 CFR Part

322, Mortgage Assistance ReliefServices, Final Rule. Such action is further defined as a
fraudulent transaction pursuant to Virginia Code Section 59.1-200.1. Such clear violation of
Federal Regulations constitutes a violation of RPC 8.4 (b).
80.

Respondent's failure to maintain contact with the Lender (SPS) constitutes a

violation of her contractual obligation to "contact with Lender re modification of loan on a
sufficient regular basis to accomplish Loan Modification, if possible but in any case not less than
once a week," and also constitutes a further violation of her duty of diligence under RPC 1.3 (a)
& (b).

81.

Respondent's failure to provide the Kallighans with a refund notwithstanding her

failure to diligently represent them and failure to maintain her contractual and ethical obligations
to the Kallighans constitutes a violation ofRPC 1.16 (d).

Rules violated: RPC 1.3 (a) & (b); RPC 1.5 (a); RPC 1.8 (t); RPC 1.15 (a) (l);
RPC 1.16 (d); RPC 8.4 (b)
Facts Relating to VSB Docket No.14-070-096518 (Complainant Wesley Alan Guptill)
82.

Frederick and Isabel Larson retained Respondent on 26 February 2011 to provide

mortgage modification services related to the mortgage(s) on the Larsons' residence.
83.

The Complainant, Wesley Guptill is the de facto son-in-law of Mr. and Mrs.

Larson in that he and Carey Larson, the Larson's daughter, are involved in a long term cohabitation relationship. For approximately 5 years prior to the events described herein, Mr.
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Larson had been demonstrating symptoms of dementia that were observable to family members,
but not necessarily observable to individuals who had not been long time acquaintances. 3
84.

The Larson's paid Respondent $2,600, by check, on the date the retainer was

signed. Respondent did not deposit said check into her attorney trust account.
85.

The Fee Agreement provided that the "Scope of Work" to be performed by

Respondent included:
Loan Modification Services with regard to Loan# XXXXX4476 including, but not
limited to, Review of Audit(s); discussion with Client re result of Audit(s) and possible
remedies under "Chain of Title"; "Secured Party" MERS as Beneficiary; TILA, RESP A,
ECOA, and Gramm Leach Bliley Act, etc.; and contact with Lender re
rescission/modification of loan on a sufficient regular basis to accomplish Loan
Modification, but in any case not less than once a week.
86.

The Fee Agreement further provided:

As compensation for the services of The Firm, I agree to pay $2.500.00 as my fee for
services rendered and to be rendered in this case. Client shall also pay the sum of
$I 00.00 to be used to satisfy all costs to be incurred by The Firm in the Work set forth
above. I understand that these amounts are non-refundable, except to the extent
that the sum retained for costs is not expended at the time of termination of the
services. (Emphasis added.)
87.

The provision of the Fee Agreement providing that the advance legal fees paid to

Respondent are non-refundable violates RPC 1.5 (a) in that such a fee is not reasonable as is
defined and explained by Comment 4 to RPC 1.5 and Virginia Legal Ethics Opinion 1606.
88.

Respondent did not deposit the check in her attorney trust account. Instead,

Respondent deposited the check into her office operating account.
89.

Prior to actually retaining Respondent, Respondent had advised the Larsons that,

in order to move forward with a mortgage modification, they would need to obtain a "forensic

3

Because of his concern regarding Mr. Larson's cognitive abilities as well as his historic familjarity with the
mortgage business, Mr. Guptill, at the request of Carey Larson engaged in the matter and as the result of his
investigation, filed a Bar Complaint.
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Joan audit" and referred them to Legal Forensic Auditors (LFA), also known as Principal
Reduction Consultants, LLC (PRC).
90.

The Larsons', in furtherance of Respondents recommendation, retained LFA and

paid $900 to obtain the "forensic loan audit."
91.

Even though the Larsons cooperated with Respondent and complied with her

requests, including obtaining the "forensic loan audit," Respondent was not able to obtain a
mortgage modification for the Larsons.
92.

Respondent never filed an application for a mortgage modification on behalf of

the Larsons. She asserted that the reason for the failure was due to the Larsons failing to provide
documentation necessary to file the mortgage loan modification.
93.

Notwithstanding that the Fee Agreement between Respondent and the Larsons

provided for the filing of a mortgage loan modification, when Respondent determined that she
would be unable to file a mortgage modification, she did not provide the Larsons with a refund.
Instead, she recommended that the Larsons retain the services of Brad Katz who could identify
one or more investors who would be willing to engage in a short sale, rent and subsequent buy
back deal with the Larsons. Respondent informed the Larsons that Katz, operating through a
business known as At Your Service (AYS) was an individual with whom she had worked with in
the past.
94.

At Respondent's request, Mr. Larson signed an additional retainer that included as

the "Scope of Work" to be performed by Respondent as:
Providing Legal Advice relating to documents and communications regarding services
·performed by Client third party provider At Your Service which includes client
conferences and conferences with Brad Katz re At Your Service offers, process, and final
agreements with investors on a sufficient regular basis to accomplish the Client's goal of
Principal Reduction of his Loans (I st & 2 & 3) and reasonable monthly payments on the
modified loan.
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95.

The Fee Agreement further obligated Mr. Larson to pay Respondent an additional

$2,500 in advance legal fees to compensate her for providing up to 6 billable hours ($300.00 per
hour) of legal services and to further pay the Respondent $300.00 per hour for work performed
after the pre-paid 6 billable hours. The additional fee agreement further obligated Mr. Larson to
pay $I 00.00 to satisfy all costs to be incurred in furtherance of the specified work.
96.

Respondent did not advise the Larsons that she would receive any consideration

from AYS for referring their case to AYS. Nevertheless, Respondent's Kennedy & Associates
"Report: General Ledger" identified an entry for " 1250 Accounts Receivable" for $220.58
annotated as "referral fee for A YS clients - Larson" dated 5 June 2013.
97.

In the course of her interviews with Investigator Sterling, Respondent

acknowledged that she received payments from Katz that were associated with the clients she
referred to Katz and At Your Service. Respondent asserted that the payments for the checks
were for the copying of client files which she allegedly made and sent to Katz.
98.

Acceptance of such compensation from A YS without the knowledge of and

consent of Mr. Larson constitutes a violation of RPC 1.8 (f).
99.

During the course of the investigation, it was discovered that Respondent had

Ledger entries documenting at least six other "General Ledger" entries denoting receipt of
"referral fee for A YS clients". (This includes the ledger entry detailed in this certification under
"Facts Relating to VSB Docket No. 15-070-102703" (above).
100.

Subsequent to the signing of this second fee agreement and in response to Mr.

Guptill filing the Bar Complaint against Respondent, Respondent discussed the complaint with
Mr. Larson and Mr. Katz and charged Mr. Larson $630 for time spent preparing her own
defense.
19

101.

The charging of Mr. Larson for time spent by Respondent to defend herself is

well beyond the Scope of Work as defined in the Fee Agreement. Charging a client for time
spent to defend herself is thus a violation of RPC 1.5 (a). Such unreasonable action should also
be considered a further violation of RPC 8.4(b).
102.

Respondent's failure to provide the Larsons with a refund of their attorney fees

when she determined she w~s unable to complete the retainer constitutes a violation of RPC 1.16
(d).

103.

Respondent's failure to deposit funds received on behalf of the Larsons into her

attorney trust account constitutes a violation of RPC I. I 5 (a) (1 ).
I 04.

Respondent's demanding and/or accepting an advance fee from the Larsons and

failing to deposit the advance fee into her trust account is also a violation of Federal Regulations,
which regulate mortgage modification services. Such regulations preclude advance payment of
fees for mortgage modification services, but provide exceptions for attorneys so long as the
attorney deposits such advance legal fees into a client trust account and further complies with
applicable state laws and regulations applicable to client trust accounts. See, I 6 CFR Part 322,
Mortgage Assistance ReliefServices, Final Rule. Such clear violation of Federal Regulations
constitutes a violation of RPC 8.4 (b).

Rules violated: RPC 1.5 (a); RPC 1.8 (f); RPC 1.15 (a) (1); RPC 1.16 (d) RPC 8.4
(b)

Facts Relating to VSB Docket No. 15-070-102529 (Complainant Farhang Farzad)
105.

Complainant, Farhang (Frank) Farzad initially met with Respondent on 19 April

2013 for a consultation on how he could save his home from foreclosure.
I 06.

At the initial meeting, Respondent informed Farzad that she would introduce him

to Brad Katz. Respondent stated that Katz, through his company (AYS) would arrange to
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purchase Farzad's Joan from the bank at a discounted rate; the investors would then allow Farzad
to refinance his home for a reduced loan amount with a lower monthly payment than Farzad was
then paying. Respondent stated that she believed that the Katz/A YS deal would be the best way
for Farzad to avoid foreclosure.
I 07.

Respondent further explained to Farzad that there would be a number of legal

issues during the course of the transaction which might require legal assistance and that she
(Respondent) would provide him with legal representation for those issues. Farzad paid
Respondent $350 for the initial meeting, but did not sign a retainer agreement at that time.
108.

As the result of the initial meeting with Respondent, Farzad agreed to engage with

Katz and on 1 May 2013, Farzad and Katz had a telephone conversation in which Katz explained
the same arrangement as was previously presented to Farzad by Respondent. Farzad agreed to
the proposal and Katz foiwarded to Farzad by email a copy of his (Katz's) deposit ticket for
Katz's bank account at Wells Fargo Bank. At Katz's direction, Farzad deposited $1,200 into
Katz's bank account.
109.

Farzad again met with Respondent on 6 May 2013 and at that time signed a Fee

Agreement to retain Respondent.
110.

The Fee Agreement provided that the "Scope of Work" to be perfonned by

Respondent included:
Providing Legal Advice relating to documents and communications regarding
services performed by Client third party provider At Your Service which includes client
conferences and conferences with Brad Katz re At Your Service offers, process, and final
agreements with investors on a sufficient regular basis to accomplish the Client's goal of
Principal Reduction of his Loans (1st & 2) and reasonable monthly payments.
111.

The Fee Agreement further provided that Farzad would pay:
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$2,500.00 to The Finn to provide the aforesaid legal advice up to l 0 hours of attorney
time. In the event that the services of the Firm shall exceed 10 hours then Client and the
Firm shall enter into a new Fee Agreement.
112.

Respondent provided Farzad a check in the amount of $1,500 on 6 May 20 J 3 as

partial payment of attorney fees pursuant to the Fee Agreement. 4

I J3.

Respondent did not deposit the check in her attorney trust account. Instead,

Respondent deposited the check into her office operating account.

J 14.

Subsequent to retaining Respondent, Farzad contacted Katz to inquire as to the

status of the proposed purchase of the home through AYS. Katz inforn1ed Farzad that Farzad
needed to pay an additional $1,200 to A YS to move forward. Accordingly, Farzad deposited
another $1,200 into Katz's Wells Fargo account.
115.

In Farzad's discussion with Katz, Katz also insisted that he would not move

forward until Farzad made full payment to Respondent.
116.

On 20 May 2013, Farzad attempted to contact Respondent to discuss Katz's

demand that he make full payment to Respondent before Katz took action on his case.
Respondent's legal assistant (Michelle Alongi) informed Farzad that Respondent was not
available and that he needed to do whatever was necessary to ensure that Katz would engage in
the matter.
117.

ln response to Katz's demand and Alongi's recommendation, Farzad paid an

additional $1,000 to Respondent by check dated 20 May 2013.
118.

Respondent did not deposit the check in her attorney trust account. Instead,

Respondent deposited the check into her office operating account.
4

Farzad negotiated with Respondent and Respondent agreed that the $350 paid by Farzad for his initial
consultation should be credited towards the $2,500 that Respondent was obligated to pay pursuant to the Fee
Agreement. Farzad further understood that he could make periodic payments to Respondent, but that
Respondent would immediately engage in the representation even though Farzad had not, as of 6 May 2015, paid
her the full amount specified in the Fee Agreement.
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1 19.

Between June and August 2013, Farzad made a number of calls to Katz and

Respondent in an attempt to learn the status of his case. Farzad received no response from
Respondent during this time frame, but in early August 2013, he was contacted by Katz who
informed him not to make the next two mortgage payments. Katz directed Farzad to send the
amount of the two payments to him (Katz).
120.

Farzad foiwarded two checks to Katz, each made out to the loan servicer, and in

the amount of monthly mortgage payments. Katz contacted Farzad and admonished him for not
making the checks out to him (Katz) instead of the· mortgage servicer and subsequently returned
one of the checks back to Farzad. (The other check was neither cashed nor returned.)
121.

In late August 2013, Katz informed Farzad that he was not able to find an investor

and suggested that he contact Kennedy about a loan modification.
122.

Farzad then met with Respondent's office to inquire about a mortgage

modification and was advised by Respondent that he should attempt to do a "short sale" of his
home. When Farzad responded that he did not want to sell his home he was admonished by
Respondent who complained that Farzad was not cooperating with her (Respondent) or Katz and
then terminated the meeting by walking out of the room.
123.

After Respondent terminated the meeting, Respondent's legal assistant (Alongi)

informed Farzad that in order to obtain a mortgage modification, he would need a Net Present
Value Test on his residence which would cost $250.
124.

Farzad paid the $250 and attempted to contact Respondent on a number of

occasions to learn of the status of the requested loan modification.
125.

Respondent did not deposit the check in her attorney trust account. Instead,

Respondent deposited the check into her office operating account
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126.

Respondent attempted to contact Respondent on multiple occasions thereafter, but

was not able to reach her until late 2014. At that time, he requested that Respondent explain
what she had done to earn the funds that he had paid her.
127.

Jn response to Farzad's request, Respondent produced a billing statement dated 8

October 2014 which purported to show that Farzad owed Respondent an additional $1,295.
128.

In response to the billing statement, Farzad called Respondent to complain and

demanded that she re-engage in assisting with obtaining a loan modification and/or provide him
with a full refund.
129.

Respondent did make some effort to obtain the loan modification, but was unable

to make significant progress and agreed to provide Farzad with a full refund in the amount of
$3, I 00 to be paid in ten payments of $310 each. The $3, 100 amount to be repaid was comprised
of the $350 paid at the time of the initial consultation, the $2,500 paid in furtherance of the Fee
Agreement, and the $250 paid for the Net Present Value Test.
130.

Respondent provided Farzad with a check in the amount of $310 dated 5 January

2013. (Notwithstanding the date on the check, it was received by Farzad in January 2015.) The
check was not drawn on Respondent's Trust Account.
131.

Respondent did not provide Farzad with any further payments.

132.

Respondent' s consistent failure to respond to Farzad's reasonable requests for

information regarding the status of his case constitutes a violation of RPC 1.4 (a).
133.

Respondent's failure to maintain contact with Katz and/or to contact Katz in

furtherance of Farzad's concerns, as expressed to Respondent, regarding progress made by Katz
on Farzad's case constitutes a violation of Respondent's contractual obligation to provide
services including, "includes client conferences and conferences with Brad Katz re At Your
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Service offers, process, and final agreements with investors on a sufficient regular basis to
accomplish the Client's goal of Principal Reduction of his Loans (1st & 2) and reasonable
monthly payments," and also constitutes a violation of her duty of diligence under RPC 1.3 (a) &
(b).
134.

Respondent's failure to provide Farzad with a full refund of their attorney fees

despite the fact that she did not provide the assistance as promised in the "Scope of Work" on her
Fee Agreement constitutes a violation of RPC 1.16 (d).
135.

Respondent's failure to deposit funds received from Farzad for advance legal fee

into her attorney trust account constitutes a violation ofRPC 1.15 (a) (1).
Rules violated: RPC l.3(a) & (b); RPC 1.4 (a); RPC 1.15 (a) (1); RPC 1.16 (d) RPC
8.4 (b)
Facts Common to All Complaints: Failure to Properly Maintain Trust Account
136.

In furtherance of its investigation of Respondent, Virginia State Bar Investigator

William H. Sterling, III requested that Respondent produce records from her attorney trust
account.
137.

In response to questions from Investigator Sterling, Respondent stated that the

only bank at which she maintained any trust account during the period 1 January 1010 through
31 December 2014 was at Middleburg Bank. Respondent established her trust account (IOLTA),
Middleburg Bank Account Number XXXX4201in July 2011.
138.

Respondent and her law practice therefore did not have a trust account at

Middleburg Bank or any other bank between 1 January 2010 and July 2011 even though, during
that period of time, Respondent and/or her law practice were representing clients and accepting
advanced fees for the performance of legal services. Respondent therefore consistently violated
RPC 1.15 (a)(l) during that period of time.
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139.

After Respondent opened her trust account, that being Middleburg Bank Account

Number 1789420 l, she did not maintain records in compliance with RPC 1.15 (c)(l ). In
response to a subpoena duces tecum which requested, inter alia:
Unredacted copies of the following documents and/or records, to include the equivalent
records/reports from QuickBooks® for the period of January 1, 2010 through December
31,2014:
a. Cash Receipts Joumal(s)
b. Cash Disbursements Joumal(s)
c. General Ledger(s)
d. Subsidiary Client Ledgers
Respondent acknowledged that whereas records were maintained, they were not maintained in
the manner required pursuant to RPC l.15 (c)(l). Respondent's failure to maintain records in the
manner provided by RPC 1.15 (c )(1) makes tracking of funds extremely difficult and thus
frustrates the purpose of the record-keeping requirements provided in the Rule.
Rules violated: RPC 1.15 (a)(l) & (c)(l)

II. NATURE OF MISCONDUCT
Such conduct by Karen M. Kennedy constitutes misconduct in violation of the following
provisions of the Rules of Professional Conduct as specified for each matter:
As to VSB Docket No. 12-070-090804 (Complainant Jenelle R. Embrey)
Rules violated: 1.2 (a), 1.3 (a) & (b), 1.4 (a), 1.5 (a), 1.15 (a)(l ), 1.16 (d) and 8.4 (b)
As to VSB Docket No. 15-070-100785 (Complainant Beth Ellysa Allen)
Rules violated: RPC 1.3 (a) & (b ); RPC 1.4 (a); RPC 1.5 (a); RPC 1.15 (a)(l ); RPC 1.16
(d); and RPC 8.4 (b)
As to VSB Docket No.15-070-102703 (Complainant Martin T. Kallighan)
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Rules violated: RPC 1.3 (a) & (b); RPC l.5 (a); RPC 1.8 (f); RPC 1.15 (a)(J ); RPC
1.16 {d); RPC 8.4 {b)
As to VSB Docket No. 14-070-096518 (Complainant Wesley Alan Guptill)
Rules violated: RPC 1.5 (a); RPC 1.8 (f); RPC 1.15 (a) (I); RPC 1.16 (d) RPC 8.4 (b)
As to VSB Docket No.1s.:.010-102529 (Complainant Farhang Farzad)
Rules violated: RPC l.3{a) & {b); RPC 1.4 (a); RPC 1.15 (a){l); RPC 1.16 (d) RPC 8.4
(b)
As to All Complaints: Failure to Properly Maintain Trust Account
Rules violated: RPC 1.15 (a)(l) & (c)(l)

Rule 1.2

Scope of Representation

(a) A lawyer shall abide by a client's decisions concerning the objectives ofrepresentation,
subject to paragraphs (b), (c), and (d), and shall consult with the client as to the means by
which they are to be pursued. A lawyer shall abide by a client's decision, after
consultation with the lawyer, whether to accept an offer of settlement of a matter. In a
criminal case, the lawyer shall abide by the client's decision, after consultation with the
lawyer, as to a plea to be entered, whether to waive jury trial and whether the client will
testify.
Rule 1.3

Diligence

(a) A lawyer shall act with reasonable diligence and promptness in representing a client.
(b) A lawyer shall not intentionally fail to carry out a contract of employment entered into
with a client for professional services, but may withdraw as permitted under Rule 1.16.

Rule 1.4

Communication

(a) A lawyer shall keep a client reasonably informed about the status of a matter and
promptly comply with reasonable requests for information.

Rule 1.5

Fees

*

*

*
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*

*

(a) A lawyer's fee shall be reasonable. The factors to be considered in determining the
reasonableness of a fee include the following:

(I) the time and labor required, the novelty and difficulty of the questions involved, and
the skill requisite to perform the legal service properly;
(2) the likelihood, if apparent to the client, that the acceptance of the particular
employment will preclude other employment by the lawyer;
(3) the fee customarily charged in the locality for similar legal services;

(4) the amount involved and the results obtained;
(5) the time limitations imposed by the client or by the circumstances;

(6) the nature and length of the professional relationship with the client;
(7) the experience, reputation, and ability of the lawyer or lawyers performing the
services; and
(8) whether the fee is fixed or contingent.

RULE 1.15

Safekeeping Property

(a) Depositing Funds.
( I) All funds received or held by a lawyer or law finn on behalf of a client or a third
party, or held by a lawyer as a fiduciary, other than reimbursement of advances for
costs and expenses shall be deposited in one or more identifiable trust accounts; all
other property held on behalf of a client should be placed in a safe deposit box or
other place of safekeeping as soon as practicable.

*

*

*

*

*

(c) Record-Keeping Requirements. A lawyer shall, at a minimum, maintain the following
books and records demonstrating compliance with this Rule:
(I) Cash receipts and disbursements journals for each trust account, including entries for
receipts, disbursements, and transfers, and also including, at a minimum: an
identification of the client matter; the date of the transaction; the name of the payor or
payee; and the manner in which trust funds were received, disbursed, or transferred
from an account.
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RULE 1.16

Declining Or Terminati~g Representation

*

*

*

*

*

(d) Upon termination ofrepresentation, a lawyer shall take steps to the extent reasonably
practicable to protect a client's interests, such as giving reasonable notice to the client,
allowing time for employment of other counsel, refunding any advance payment of fee
that has not been earned and handling records as indicated in paragraph (e).

Rule 1.8

Conflict of Interest: Prohibited Transactions

(f) A lawyer shall not accept compensation for representing a client from one other than 1the

client unless:
(I) the client consents after consultation;

(2) there is no interference with the Jawyer's independence of professional judgment or
with the client- lawyer relationship; and
(3) information relating to representation of a client is protected as required by Rule 1.6.

RULE8.4

Misconduct

It is professional misconduct for a lawyer to:

*

*

*

*

*

(b) commit a criminal or deliberately wrongful act that reflects adversely on the lawyer's
honesty, trustworthiness or fitness to practice law;

PROPOSED DISPOSITON (ONE-YEAR SUSPENSION WITH TERMS)

Accordingly, Assistant Bar Counsel and the Respondent tender to the Disciplinary Board
for its approval the Agreed Disposition of One-Year Suspension with Tenns as representing an
appropriate sanction if these matters were to be heard through an evidentiary hearing by a panel
of the Disciplinary Board. The tenns with which the Respondent must comply are as follows:
1. That Respondent shall be SUSPENDED from the practice of law for the period of ONE
(1) YEAR;
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2. That Respondent shall obtain six (6) Continuing Legal Education credits (CLE) by
attending courses approved by the Virginia State Bar in the subject matters of law office
management. Such CLE credits shall include
a. Three (3) hours credit in the area of Jaw office management and
b. Three (3) additional CLE ethics hours.
c. At least one and one-half (J .5) hours of such CLE credits shall relate to the
maintenance of an attorney trust account.
Such CLE credits as set forth in this paragraph shall not be applied toward her
Mandatory Continuing Legal Education Requirement in Virginia or in any other
jurisdiction in which Respondent is licensed to practice law. Respondent shall certify
her compliance with the tenns set forth in this paragraph by delivering a fully and
properly executed Virginia MCLE Board Certification of Attendance Form to
Assistant Bar Counsel, Prescot1 L. Prince, or his designee, promptly following
Respondent's attendance of each such CLE program and no later than twelve ( 12)
months of the date that the Memorandum Order in this matter is forwarded to the
Respondent, as provided by the Certificate of Service herein.
3. That Respondent shall engage in no further conduct resulting in sanctions by the Virginia
State Bar for a period of three (3) years from the date that the Memorandum Order in this
matter is forwarded to the Respondent, as provided by the Certificate of Service herein.
Upon satisfactory proof that such terms and conditions have been met, these matters shall
be closed. If, however, all the terms and conditions are not met by the deadlines imposed above,
the Respondent agrees that the Disciplinary Board shall impose an alternative disposition of
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SUSPENSION from the practice of law for the period of FIVE (5) YEARS pursuant to Rules of
Court, Part Six, Section IV, Paragraph 13-18.0.
Any Proceeding initiated due to failure to comply with tenns will be considered a new
matter, and an administrative fee and costs will be assessed pursuant to Paragraph 13-9.E of the
Rules of the Supreme Court of Virginia. Respondent agrees that any proceeding to address
comphance with terms under this Agreed Disposition will be heard by the Disciplinary Board.
If a panel of the Disciplinary Board accepts this Agreed Disposition, Respondent agrees
that it is final and non-appealable.
If the Agreed Disposition is approved, the Clerk of the Disciplinary System shall assess
an administrative fee.
Pursuant to Rules of Court, Part Six, Section IV, Paragraph 13-30.B, the Respondent
understands that her prior disciplinary record shall be furnished to the Disciplinary Board
considering this agreed disposition.

Prescott L. Prince
Assistant Bar Counsel

~a.-8~
Laura Booberg
Assistant Bar Counsel

~td,4~
~
Karen M. Kennedy

™~~~
Robert E. Draim, Esquire
Counsel for Respondent

·J it.·
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