RECEIVED

Jan 4, 2017
VIRGINIA STATE BAR
CLERK'S OFFICE

VIRGINIA:

BEFORE THE FIFTH DISTRICT-SECTION III SUBCOMMITTEE
OF THE VIRGINIA STATE BAR

IN THE MATTERS OF
JONATHAN DAVID ESTEN

VSB Docket No. 16-053-105611
VSB Docket No. 16-053-106296
VSB Docket No. 17-053-106333

SUBCOMMITTEE DETERMINATION
(PUBLIC REPRIMAND WITH TERMS)
On December 14, 2016, ai meeting was held in these matters before a duly convened Fifth
District Subcommittee consisting of Peter John Schwartz, Chair Presiding; Christie Leary,
Member; and Robert L. Marsh, Lay Member. During the meeting, the Subcommittee voted to
approve an agreed disposition for a Public Reprimand with Terms pursuant to Part 6, § IV, ~ 1315 .B. of the Rules of the Supreme Court of Virginia. The agreed disposition was entered into by
the Virginia State Bar, by Elizabeth K. Shoenfeld, Assistant Bar Counsel, and Jonathan David
Esten, Respondent, pro se.
WHEREFORE, the Fifth District Subcommittee of the Virginia State Bar hereby serves
upon Respondent the following Public Reprimand with Terms:
I.

FINDINGS OF FACT

VSB Docket No. 16-053-105611 (Complainant Terrence Miller)
1.

At all relevant times, Jonathan David Esten ("Respondent") has been an attorney licensed
to practice law in the Commonwealth of Virginia.

2.

On December 14, 2015, Complainant Terrence Miller was charged with criminal assault
on a co-worker in the Prince William County General District Court. The Court
appointed Respondent as his counsel.

3.

On February 4, 2016, Mr. Miller met Respondent for the first time. This was also the
date of Mr. Miller's preliminary hearing.

4.

After the preliminary hearing, Mr. Miller attempted to contact Respondent many times by

telephone and email. Mr. Miller's wife called Respondent as well.
5.

Respondent did not respond to Mr. or Mrs. Miller's telephone calls or emails.

6.

On or abowt March 10, 2016, Respondent received a message through his answering
service. He wrote a note that he later interpreted to mean that Mr. Miller had called him
to tell him that First Point Legal, a Fairfax law firm, was being substituted as Mr. Miller's
new counsel.

7.

Respondent said that after receiving this message, he closed Mr. Miller's file and sent it
to an off-site location.

8.

Respondent did not communicate with Mr. Miller to verify that he had hired new counsel.

9.

Respondent did not verify with the Court that new counsel had entered an appearance or
that a substitution order had been entered.

10.

Respondent did not send a copy of Mr. Miller's file to his supposed new counsel.

11 .

In fact, Mr. Miller had not retained new counsel.

12.

After March 10, 2016, the date that Respondent thought Mr. Miller had obtained new
counsel, Mr. Miller continued to email Respondent about his ,case. Respondent did not
reply.

13.

Mr. Miller's trial was set for March 29, 2016. The day before trial, Mr. Miller went to
Respondent's office. Respondent told Mr. Miller that he did not represent him anymore,
which was a surprise to Mr. Miller. The conversation became quite heated and
Respondent told Mr. MiUer to get out of his office.

14.

On March 29, 2016, which was Mr. Miller's trial date, Respondent moved to withdraw as
counsel. The motion was granted and the trial was continued in order to allow Mr. Miller
to obtain new counsel.

Rules violated: 1.3(a); 1.4(a); 1.]6(c-e).
VSB Docket No. 16-053-106296 (Complainant VSB)
15.

Respondent was appointed to represent Christopher Forbes in a habeas matter pending in
the Fairfax Circuit Court. Respondent prevailed on the habeas matter in the Circuit Court
but the Commonwealth appealed the decision to the Supreme Court of Virginia.

16.

Mr. Forbes's brief was due on April 29, 2016. Pursuant to Rule 5:26(e) of the Rules of
Supreme Court of Virginia, the brief was requir ed to be filed electronically through the
Virginia Appellate Courts Electronic System ("VACES"). Respondent did not have an
account with the VACES.

17.

On April 29, 2016, Respondent submitted an application to obtain a VACES account. He
also emailed a copy of his brief to the Clerk of the Supreme Court.

18.

That same day, a representative of the Supreme Court Clerk's office called Respondent to
notify him that he needed to e-file the brief through the VACES. Respondent filed a
motion to extend the electronic filing deadline and was given an extension until May 17,
2016 to file in the VACES.

19.

On May 2, 2016, the Court established a VACES account for Respondent's law firm and
emailed Respondent with instructions as to how to complete his registration. Respondent
acknowledged receiving this email but said that he was not able to complete the
registration.

20.

On May 5, 2016, at Respondent's request, the Court established a second VACES
account for Respondent and emailed him a new registration link. The following day,
Respondent activated his registration. Nonetheless, Respondent said that he was unable
to log into the VACES.

21.

Respondent did not electronically file the brief in the VACES before the extended
deadline, despite the fact that personnel from the Clerk' s office called Respondent a
number of times to remind him of the electronic filing requirement.

22.

Because a brief was not timely filed, Respondent' s client was barred from presenting oral
argument on the case.

23.

Respondent did not appear for oral argument.

24.

On September 8, 2016, the Supreme Court issued an opinion reversing the Circuit
Court's decision and denying habeas relief to Respondent's client.

Rules Violated: l.3(a); 1.4(a).
VSB Docket No. 17-053-106333 (Complainant Duane Chaldron Brown)
25.

On July 6, 2015, Complainant Duane Brown was arrested with regard to a hit and run
crash. The prosecution alleged that Mr. Brown ran his vehicle into a second vehicle,
killing a passenger in the second vehicle, and tlhen left the scene.

26.

In March 2016, the Court appointed Respondent as Mr. Brown's counsel. Trial was set
for August 10, 2016.

27.

Prior to trial, Mr. Brown attempted to call Respondent many times, leaving him messages
with his answering service. Mr. Brown said that Respondent never returned his calls.

28.

Based on Respondent' s recommendation, Mr. B rown accepted a plea that he understood
would result in a sentence between two years and six months to six years and eleven
months. He was actually sentenced to ten years.

29.

After Mr. Brown was sentenced, he said that he called and wrote to Respondent, asking
him to remove himself from the case if he was not going to file an appeal. Mr. Brown
said that Respondent never replied.

30.

Mr. Brown filed his own notice of appeal. Because Respondent was counsel ofrecord in
the lower c-0urt matter, he was automatically designated as counsel of record in the
appeal.

31.

Respondent received communications from the Court of Appeals with regard to the
appeal.

32.

Respondent never took any action on the appeal.

33.

Respondent never filed a motion to withdraw as counsel.

34.

On or about September 1, 2016, the Court of Appeals dismissed Mr. Brown's appeal.

Rules Violated: 1.3(a); 1.4(a); 1.16(c).
II.

NATURE OF MISCONDUCT

Such conduct by Respondent constitutes misconduct in violation of the following
provisions of the Rules of Professional Conduct:
RULE 1.3
(a)

Diligence
A lawyer shall act with reasonable diligence and promptness in representing a

client.
RULEl.4

Communication

(a)
A lawyer shall keep a client reasonably informed about the status of a matter and
promptly comply with reasonable requests for information.
RULE 1.16

Declining Or Terminating Representation

(c)
In any court proceeding, counsel of record shall not withdraw except by leave of
court after compliance with notice requirements pursuant to applicable Rules of Court. In any
other matter, a lawyer shall continue representation notwithstanding good cause for terminating
the representation,. when ordered to do so by a tribunal.
(d)
Upon termination of representation, a lawyer shall take steps to the extent
reasonably practicable to protect a client's interests, such as giving reasonable notice to the client,
allowing time for employment of other counsel, refunding any advance payment of fee that has
not been earned and handling records as indicated in paragraph ( e).

(e)
All original, client-furnished documents and any originals of legal instruments or
official documents, which are in the lawyer's possession (wills, corporate minutes, etc.) are the
property of the client and, therefore, upon tennination of the representation, those items shall be
returned within a reasonable time to the client or the client's new counsel upon reqll!est, whether
or not the client has paid the fees and costs owed the lawyer. If the lawyer wants to keep a copy
of such original documents, the lawyer must incur the cost of duplication. Also upon
termination, the client, upon request, must also be provided within a reasonable time copies of
the following documents from the lawyer's file, whether or not the client has paid the fees and
costs owed the lawyer: lawyer/client and lawyer/third-party communications; the lawyer's copies
of client-furnished documents (unless the originals have been returned to the client pursuant to
this paragraph); transcripts, pleadings and discovery responses; working and final drafts of legal
instruments, official documents, investigative reports, legal memoranda, and ot11er attorney work
product documents prepared or collected for the client in the course of the representation;
research materials; and bills previously submitted to the client. Although the lawyer may bill
and seek to collect from the client the costs associated with making a copy of these materials, the
lawyer may not use the client's refusal to pay for such materials as a basis to refuse the client's
request. The lawyer, however, is not required under this Rule to provide the client copies of
billing records and documents intended only for internal use, such as memoranda prepared by the
lawyer discussing conflicts of interest, staffing considerations, or difficulties arising from the
lawyer-client relationship. The lawyer has met his or her obligation under this paragraph by
furnishing these items one time at client request upon termination; provision of multiple copies is
not required. The lawyer has not met his or her obligation under this paragraph by the mere
provision of copies of documents on an item-by-item basis during the course of the
representation.

III.

PUBLIC REPRIMAND WITH TERMS

Accordingly, having approved the agreed disposition, it is the decision of the
Subcommittee to impose a Public Reprimand with Terms. The tenns are:
1.

On or before November 1, 2017, Respondent shall enroll and attend six ( 6) hours of
continuing legal education ("CLE") in the substantive area of law office management,
ethics or appellate procedure.

2.

Respondent is placed on probation for a period of two (2) years commencing upon the
issuance of a final order approving this agreed disposition. During such probationary
period, Respondent will not engage in professional misconduct as defined by the
Virginia Rules of Professional Conduct or the disciplinary rules of any other
jurisdiction in which Respondent is authorized to practice law. Any final .
determination that Respondent engaged in professional misconduct during this
probationary period made by a District Subcommittee, District Committee, the
Disciplinary Board, a Three-Judge Panel or the Supreme Court of Virginia shall
conclusively be deemed to be a violation of this Tenn.

If the terms are not met by the time specified, pursuant to Part 6, §IV,~ 13-15.F of the
Rules of the Supreme Court of Virginia, the District Committee shall hold a hearing and
Respondent shall be required to show cause why a Certification for Sanction Detennination
should not be imposed. Any proceeding initiated due to failure to comply with terms will be
considered a new matter, and an administrative fee and costs will be assessed.
Pursuant to Part 6, § IV, 4'113-9.E of the Rules of the Supreme Court of Virginia, the
Clerk of the Disciplinary System shall assess costs.
FIFTH DISTRICT-SECTION III
SUBCOMMITTEE OF THE VIRGINIA STATE
BAR
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CERTIFICATE OF MAILING
I certify that on
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, a true and complete copy of the

Subcommittee Determination (Public Reprimand With Terms) was sent by certified mail to
Jonathan David Esten, Respondent, at 9300 Grant Ave., Ste 203, Manassas, VA 20110,
Respondent's last address of record with the Virginia State Bar.

