5(&(,9('

Nov 20, 2018
9,5*,1,$67$7(%$5
&/(5. 62)),&(

VIRGINIA:
BEFORE THE CIRCUIT COURT OF THE COUNTY OF HALIFAX
VIRGINIA STATE BAR EX REL
NINTH DISTRICT COMMITTEE
IN THE MATTER OF
VSB Docket No. 17-090-109503
Complainant
Case No. CL18000657-00

V.

WILLIAM BRYANT CLAIBORNE
Respondent

MEMORANDUM ORDER
THIS MATTER came to be heard on October 11, 2018 before a Three-Judge
Circuit Court duly impaneled pursuant to Section 54.1-3935 of the Code of Virginia,
1950, as amended, consisting of the Honorable Stacey W. Moreau, Judge of the TwentySecond Judicial Circuit, Chief Judge presiding ("Chief Judge"); The Honorable Paul W.
Cella, Chief Judge of the Eleventh Judicial Circuit; and The Honorable John T. Cook,
Judge of the Twenty-Fourth Judicial Circuit (collectively, the "Court"). The Virginia
State Bar appeared through Senior Assistant Bar Counsel Edward J. Dillon. Respondent
William Bryant Claiborne ("Respondent") appeared pro se.
The Chief Judge swore the court reporter and each member of the_Court verifi~d
that he or she had no personal or financial interest that might affect or reasonably be
perceived to affect his or her ability to be impartial in this matter.
WHEREUPON a hearing was conducted upon the Rule to Show Cause issued
against Respondent, which directed him to appear and show cause why his license to

practice law should not be suspended or revoked or why he should not otherwise be
sanctioned in accordance with the Part Six, Section IV, Paragraph 13 of the Rules of the
Supreme Court of Virginia.
As a preliminary matter, Respondent made an oral motion to stay the proceeding
based on a Complaint for Declaratory Judgment, styled Latoya Miller, Administratrix of
the Estate of Lawrence E. Miller, Jr., deceased v. Daniel, Medley & Kirby, P.C., et al.,
that Respondent had filed in Halifax County Circuit Court on October 11, 2018. Upon
consideration of argument of counsel, the Court denied the motion. Respondent then
made an oral motion and objection requesting that the members of the Court recuse
themselves. Upon consideration of argument by Respondent, the Court denied the
motion. Respondent then objected to the Ninth District Committee's Certification of the
matter, which the Court, upon consideration of argument by Respondent, denied.
The Court received into evidence Virginia State Bar exhibits la through lw; 2a
through 2b; 3a through 3e; 4; 5; 7; and 11 and received the testimony of James Daniel,
Esq.; the Honorable Kimberley S. White; and the Honorable Leslie M. Osborn during the
misconduct stage of the proceeding.
At the conclusion of the Virginia State Bar's case in chief, Respondent made a
moti_on to strike, which, upon consideration of the evidence and argument of couns_el, the
Court denied.
The Court then received the testimony of Respondent and Harriet Claiborne
during Respondent's presentation of evidence.
The Court then heard closing arguments by counsel and retired to deliberate.
Upon due deliberation and consideration of the exhibits, witness testimony, and
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argument of counsel, the Court found that the Virginia State Bar proved by clear and
convincing evidence the following facts:
1. At all relevant times, Respondent has been an attorney licensed to practice law
in the Commonwealth ofVirginia.
2. In or about September 2014, Respondent filed a lawsuit on behalf of Latoya
Miller, administratrix and personal representative of the Lawrence E. Miller
Estate ("Plaintiff'), against Chaparral Investments, Inc. ("Chaparral") in
Halifax County Circuit Court. Respondent later non-suited the lawsuit in or
about February 2015.
3. On or about August 18, 2015, Respondent re-filed the lawsuit on behalf of
Plaintiff against Chaparral, alleging that Chaparral's negligence led to the
wrongful death of Mr. Miller in an apartment owned by Chaparral (the
"Apartment") on September 9, 2012. The lawsuit, styled Miller v. Chaparral
Investments Inc., CL 15000765-00 (the "Lawsuit"), alleged that "electrical
issues" and/or "electrical arcing" in the Apartment led to Mr. Miller's death.
4. Respondent did not propound discovery in the Lawsuit and did not engage an
expert witness qualified to offer expert testimony as to the cause and origin of
the fire in the Apartment that allegedly led to Mr. Miller's death. However,
Ervin Watkins, a licensed electrician, inspected the Apartment with
Respondent in October 2012.
5. On or about March 6, 2017, Chaparral filed a Motion in Limine seeking to
exclude Mr. Watkins from testifying at trial in the Lawsuit. The Motion in
Limine asserted that Mr. Watkins admitted in his deposition that "he had not
previously investigated the cause of a fire prior to this matterO II and that he
"did not conduct any tests or write any reports regarding the original cause of
the fire."
6. On or about March 27, 2017, Chaparral filed a motion seeking to dismiss the
Lawsuit and/or exclude witnesses or exhibits. The motion asserted that
Plaintiff had failed to provide a list of witnesses or exhibits as required by the
Scheduling Order and had failed to adequately respond to discovery requests
propounded by Chaparral.
7. On or about March 27, 2017, Respondent filed, on behalf of Plaintiff, a
Motion for Injunctive Relief, for Default Judgment or Summary Judgment,
and to Exclude Expert Witness (the "Spoliation Motion"), asserting that
Plaintiff had made one visit to the Apartment with an electrician, that Plaintiff
had intended to conduct further analysis of the evidence from the Apartment
at a later point, and that plaintiff "was never afforded that opportunity because
of the Defendant's spoliation of evidence[.]"
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8. At a March 28, 2017 hearing (the "March 28 Hearing"), the Honorable
Kimberley S. White of the Halifax County Circuit Court heard Chaparral's
two pending motions, but declined to hear or rule on Respondent's Spoliation
Motion, finding that Respondent had not properly noticed the Spoliation
Motion for hearing. Judge White's ruling is set forth in an Order entered
March 28, 2017.
9. During the course of the March 28 Hearing, Respondent admitted that he had
no expert witness to testify as to the cause and origin of the fire in the
Apartment and that he had not propounded any interrogatories or requests for
production of documents to Chaparral in the Lawsuit. Rather, Respondent
insisted that Chaparral had destroyed evidence and that the Spoliation Motion
was dispositive of the Lawsuit.
10. At the March 28 Hearing, Respondent also admitted that Chaparral and/or its
agents had attempted to communicate with him in 2012 and 2013, prior to the
filing of the Lawsuit, about the renovation of the Apartment, but that he did
not respond to those communications. Respondent further stated that he
received an affidavit relevant to his allegations of spoliation in April 2013 and
that he had not disclosed that affidavit to Chaparral in discovery.
11. On March 29, 2017, Respondent filed a Notice and Motion for Continuance in
the Lawsuit, stating that Plaintiff had filed a complaint with the Virginia
Judicial Inquiry and Review Commission ("JIRC").
12. Also on March 29, 2017, Respondent filed a Motion for Recusal of Judge
White (the "Recusal Motion"), alleging that Judge White had denied him the
opportunity to proffer evidence of possible misconduct by Chaparral's counsel
at the March 28 Hearing and that Judge White had "showed partiality" toward
Chaparral's counsel rather than "protecting the Plaintiff [sic] rights to a fair
and impartial process."
13. Also on March 29, 2017, Respondent filed a Motion for Injunctive Relief and
Disqualification Due to Unclean Hands, Motion for Default Judgment and/or
Summary Judgment and Motion to Exclude Expert Witness (the "March 29
Spoliation Motion"), which essentially mirrored the Spoliation Motion but
also sought to disqualify Chaparral's counsel from the Lawsuit.
14. By Order entered March 30, 2017 (the "March 30 Order") addressing the
issues raised by the motions filed by Chaparral and heard on March 28, 2017,
Judge White held that Mr. Watkins could testify at trial in the Lawsuit as an
electrician, but could not offer "any opinion as to the cause and origin of the
fire which allegedly occurred in Apartment 4-B of the Tanglewylde
Apartments on September 9, 2012."
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15. In a March 31, 2017 e-mail to Judge White, Respondent attempted to
withdraw from the representation of Plaintiff by stating, in an apparent
reference to the JIRC complaint, that he had become a witness in regard to
"occurrences in the motions hearing" on March 28, 2017.
16. In a March 31, 2017 e-mail to Respondent, Judge White stated that,
"[p]ursuant to the Rules of the Supreme Court of Virginia, counsel must be
granted leave of court in order to be relieved as counsel. Until that time,
counsel remains. This matter will be addressed at Monday's hearing."
17. At the April 3, 2017 hearing (the "April 3 Hearing"), Respondent alleged that
Judge White was biased against him based on a pending appeal of a case over
which she presided, Commonwealth v. Turner, to the Court of Appeals.
Respondent stated: "I will submit to the Court that any reasonable person that
looks at that transcript of March 28th will come out assuming that when you
came in before the case on March 28, 2017, you had already developed a bias
against me."
18. After allowing Respondent to argue the Recusal Motion at the April 3
Hearing, Judge White stated: "The Court will find that the plaintiff has not
met the burden of proofrequiring that I recuse myself and I do not do so."
Judge White also stated, to Respondent, "I have overruled your motion to
withdraw as counsel."
19. At the conclusion of the April 3 Hearing, Respondent refused to appear for the
April 4, 2017 jury trial (the "April 4 Trial"), stating: "Judge, you may want to
charge me with contempt because I will not be able to show up tomorrow."
Respondent also stated to Judge White: "After you speak, I'm going to ask
that you not call the jury because I'm stating for the record that I will not
appear."
20. Respondent did not appear for the April 4 Trial.
21. By Order entered April 4, 2017 (the "April 4 Order"), Judge White continued
the April 4 Trial, stating that prospective jurors, Plaintiff, defense counsel, and
witnesses were all present in the courtroom on April 4. The April 4 Order
also stated that the continuance "did not extend any of the deadlines or
requirements set forth in the previous pre-trial order and did not operate to reopen the discovery procedures."
22. On April 4, 2017, the Halifax County Circuit Court issued a Rule to Show
Cause against Respondent in Case No. CR 17000076-00 (the "Criminal Show
Cause Case"), alleging a violation of Va. Code§ 18.2-456 and directing
Respondent to appear on April 13, 2017 and show cause why he should not be
imprisoned, fined or otherwise punished for failing to appear in court on April
4, 2017.
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23. On April 5, 2017, Chaparral filed a Motion for Sanctions and Additional
Relief (the "Sanctions Motion") in the Lawsuit, alleging that Respondent had
failed to initiate any discovery on behalf of Plaintiff in the Lawsuit, that the
motions filed by Respondent days before the April 4 Trial, including the
Recusal Motion and the March 29 Spoliation Motion, lacked any factual basis,
and that Chaparral's counsel had concluded that such motions were designed
only to delay or continue the April 4 Trial.
24. By Order entered May 11, 2017 in the Criminal Show Cause Case, Judge
White found Respondent guilty of contempt and fined Respondent $250.
Respondent later told the Virginia State Bar Investigator that he was not in
contempt for failing to appear for the April 4 Trial, because Judge White lost
jurisdiction over the Lawsuit on March 28, 2017 and was "just a person
rendering a ruling with no jurisdiction."
25. On May 30, 2017, Respondent filed a Motion to Vacate Void Judgments,
Rulings and Orders in the Lawsuit (the "Motion to Vacate"), alleging, among
other things, that Judge White had violated Plaintiffs due process rights and
asserting that Respondent's failure to appear "in Judge White's extra-judicial
court on April 4, 2017 was ethical and in protection of Plaintiff's Due Process
rights[.]"
26. In the Motion to Vacate, Respondent referenced the October 26, 2012 visit to
the Apartment by Plaintiff, Respondent, and Mr. Watkins. The Motion to
Vacate also detailed multiple requests made by Chaparral or its agents to
Respondent after the October 26, 2012 visit to the Apartment concerning the
preservation of evidence. Respondent described these requests as Chaparral's
"scheme to justify its anticipated spoliation[,]" and stated that they include a
November 2, 2012 letter by Chaparral's counsel inquiring if Respondent
objected to the renovation of the apartment; a November 9, 2012 letter from
Chaparral's counsel establishing a seven-day period for inspection; a January
22, 2013 letter from Traveler' s Insurance stating Chaparral's intent to renovate
and clean out the apartment; and "various e-mails(.)"
27. Respondent also acknowledged to the Virginia State Bar Investigator that
Chaparral, Chaparral's counsel, and/or Traveler's Insurance had sent
Respondent letters and e-mails over an approximately six-month period
inquiring about whether Respondent had conducted his inspection of the
Apartment. Respondent stated that he did not respond to these inquiries
because it was Chaparral's obligation to preserve the evidence for future
litigation.
28. In a May 30, 2017 e-mail to the Honorable Leslie Osborn, chief judge,
Respondent stated: "I am asking the court to rule because it is my position ...
6

..
that Judge White is acting extra-judicially and is not the court. Our position is
she relinquished her jurisdiction over the subject matter after denying due
Process to Plaintiff and not following statutory procedure when acting
partially toward defense counsel and showing prejudice toward plaintiffs
counsel."
29. After a May 30, 2017 hearing and by Order entered June 22, 2017 (the "June
22 Sanctions Order"), Judge White granted the Sanctions Motion and assessed
monetary sanctions against Respondent, pursuant to Va. Code§ 8.01-271.1, in
the amount of $8,414.00.
30. The June 22 Sanctions Order stated:
And the Court having carefully considered the [Sanctions
Motion], the posture of this case, including the failure of
[Respondent] to initiate any discovery to Defendant
throughout this litigation, his failure to obtain expert
testimony to prove the essential elements of Plaintiffs
cause of action, the filing by [Respondent] of several
motions only days before the scheduled trial of this case on
April 4, 2017, his failure to notice those motions for a
hearing before this Court, and the failure of [Respondent]
to appear at the trial of this matter on April 4, 2017
although he had been specifically ordered to do so by this
Court and had not obtained an Order from this Court to
withdraw as counsel for the Plaintiff, the Court is of the
opinion that the [March 29 Spoliation Motion was} not
grounded in fact or warranted in law and [was] filed for the
improper purpose of delaying or continuing the trial of this
matter .... The Court is further of the opinion that the
language contained in the said Motions inappropriately
attacked the integrity of the Court and of counsel for the
Defendant. The Court also finds that the failure of
[Respondent] to attend the trial on April 4, 2017 was a
further effort to delay the resolution of this matter by
obtaining a continuance of the trial.
31. In June 2017, Judge Osborn communicated by e-mail with Chaparral's
counsel, James Daniel, and Respondent about setting the Lawsuit for trial.
Respondent responded by e-mail dated June 2, 2017 that it was "premature" to
set a court date. Judge Osborn later stated, in an October 6, 2017 letter to the
Virginia State Bar, that Respondent "refused to provide available dates or to
indicate that he was not available for a particular date."
32. By Order entered June 12, 2017, Judge Osborn set a pretrial conference in the
Lawsuit for June 27, 2017 and required that counsel and their clients or
personal representatives attend.
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33. On or about June 26, 2017, Respondent filed a Motion to Appoint Judge and
Set Hearing for the Motion to Vacate (the "Motion to Appoint Judge"). In the
Motion to Appoint Judge, Respondent then sought to disqualify Judge Osborn
from hearing the Lawsuit, alleging that Judge Osborn had "showed partiality
and toward [sic] the State action and defense counsel and Judge Kimberly
[sic] White[,]" that Judge Osborn lacked jurisdiction over the Lawsuit, and
that, by trying to set the Lawsuit for trial, Judge Osborn was disregarding the
constitutional rights of Plaintiff.
34. On June 27, 2017, neither Respondent nor Plaintiff appeared for the pretrial
conference set by Judge Osborn. At the hearing, Judge Osborn stated: "I got
involved in this case because I want to get the case tried .... I have suggested
some dates. Mr. Daniel indicated two of the dates .. . were available dates for
him. Mr. Claiborne would never tell me what date he had available. He
apparently does not want to set a trial date."
35. By e-mail dated June 29, 2017 to Judge Osborn and others, Respondent stated
"I continue to assert my client's 14th amendment Due Process rights and my
14th amendment Due Process rights as guaranteed citizens by the United
States Constitution. To set or hold a trial date or a hearing of any kind is
premature."
36. By Order entered July 5, 2017, Judge Osborn set a July 25, 2017 motions
hearing and a September 8, 2017 date for a jury trial in the Lawsuit.
37. On or about July 17, 2017, Chaparral filed a Motion for Summary Judgment,
asserting that summary judgment was appropriate because Respondent could
not prove Plaintiffs case without an expert witness(es) to testify as to the
cause and origin of the fire and the April 4 Order continuing the case did not
allow Plaintiff to engage in additional discovery or name experts to testify at
the trial.
38. After a July 25, 2017 hearing and by Order entered August 22, 2017 (the
"August 22 Order"), Judge Osborn denied the pending motions filed by
Respondent, including the March 29 Spoliation Motion and the Motion to
Vacate. In regard to the March 29 Spoliation Motion, Judge Osborn found
that Chaparral, its attorneys, and agents did not engage in spoliation and that
Respondent "by his dilatory actions failed to take the opportunity to preserve
any evidence located in the apartment[.]"
39. The August 22 Order also awarded Chaparral summary judgment in the
Lawsuit. While acknowledging that Virginia state courts rarely grant
summary judgment, Judge Osborn found:
[T]he Court ... is of the opinion that ... Summary
Judgment must be granted on the grounds that
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[Respondent] admitted that he did not have an expert to
testify as to the cause and origin of the fire which is the
basis for this suit ... , the Court having found that expert
testimony would have been required for the Plaintiff to
pursue her case against [Chaparral). Furthermore, the
Motion for Summary Judgment must also be granted on the
grounds that [Respondent] did not prosecute Plaintiffs case
by failing to engage in discovery, to retain an expert to
testify concerning important issues, to appear for trial of
this case scheduled for April 4, 2017 and to appear for
hearings in this matter on June 27, 2017 and July 25, 2017.
40. Respondent did not perfect any appeal the award of summary judgment in the
Lawsuit to the Supreme Court of Virginia.
41. Respondent told the Virginia State Bar Investigator, however, that the Lawsuit
was not over and stated that the award of summary judgment was not the
ruling of a court but that of an extra-judicial forum. Respondent also stated
that he planned to resolve the Lawsuit by seeking declaratory judgment.

Based on the forgoing facts, the Court also found that the Virginia State Bar
proved by clear and convincing evidence that Respondent violated the following Virginia
Rules of Professional Conduct:

RULE 1.1

Competence

A lawyer shall provide competent representation to a client. Competent representation
requires the legal knowledge, skill, thoroughness and preparation reasonably necessary
for the representation.

RULE 1.3

Diligence

(a) A lawyer shall act with reasonable diligence and promptness in representing a client.

***

(c) A lawyer shall not intentionally prejudice or damage a client during the course of the
professional relationship, except as required or permitted under Rule 1.6 and Rule 3.3.

9

.·

RULE3.1

Meritorious Claims And Contentions

A lawyer shall not bring or defend a proceeding, or assert or controvert an issue therein,
unless there is a basis for doing so that is not frivolous, which includes a good faith
argument for an extension, modification or reversal of existing law. A lawyer for the
defendant in a criminal proceeding, or the respondent in a proceeding that could result in
incarceration, may nevertheless so defend the proceeding as to require that every element
of the case be established.

RULE3.4

Fairness To Opposing Party And Counsel

A lawyer shall not:

***
(d) Knowingly disobey or advise a client to disregard a standing rule or a ruling of a
tribunal made in the course of a proceeding, but the lawyer may take steps, in good faith,
to test the validity of such rule or ruling.

***
(g) Intentionally or habitually violate any established rule of procedure or of evidence,
where such conduct is disruptive of the proceedings.

RULE3.5

Impartiality And Decorum Of The Tribunal

***
(f) A lawyer shall not engage in conduct intended to disrupt a tribunal.

RULE 8.2

Judicial Officials

A lawyer shall not make a statement that the lawyer knows to be false or with reckless
disregard as to its truth or falsity concerning the qualifications or integrity of a judge or
other judicial officer.
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RULE 8.4

Misconduct

It is professional misconduct for a lawyer to:

***
(b) commit a criminal or deliberately wrongful act that reflects adversely on the lawyer's
honesty, trustworthiness or fitness to practice law;

The Court then convened the sanctions stage of the proceeding. The Court
received into evidence Virginia State Bar exhibit 10 - a certification stating that
Respondent has no prior disciplinary record in Virginia - and received into evidence the
testimony of Respondent. Respondent did not present any exhibits or other witnesses
during the sanctions phase of the proceeding.
The Virginia State Bar and Respondent then presented argument regarding the
sanction to be imposed upon Respondent for the misconduct found, and the Court retired
to deliberate.
AFTER DUE CONSIDERATION of the evidence as to mitigation and
aggravation and the arguments of counsel, the Court reconvened to announce its sanction,
the imposition of a two-year suspension ofRespondenfs license to practice law effective
October 11, 2018, the date of entry of the Summary Order in this matter.
ACCORDINGLY, IT IS HEREBY ORDERED that Respondenfs license to
practice law in the Commonwealth of Virginia is SUSPENDED for two years effective
October 1 t 2018.

It is further ORDERED, pursuant to the provisions of Part 6, §IV, Paragraph 13-

11

..
29 of the Rules of the Supreme Court of Virginia, that the Respondent shall forthwith
give notice, by certified mail, return receipt requested, of the suspension of his license to
practice law in the Commonwealth of Virginia to all clients for whom he is currently
handling matters and to all opposing attorneys and presiding judges in pending litigation.
Respondent shall also make appropriate arrangements for the disposition of matters then
in his care, in conformity with the wishes of his clients. Respondent shall give such
notice within 14 days of the effective date of the Suspension, and make such
arrangements as are required herein within 45 days of the effective date of the
Suspension. Respondent shall furnish proof to the Bar within 60 days of the effective
date of the Suspension that such notices have been timely given and such arrangements
for the disposition of matters made. Issues concerning the adequacy of the notice and the
arrangement required herein shall be determined by the Virginia State Bar Disciplinary
Board, which may impose a sanction of Revocation or Suspension for failure to comply
with these requirements.
Pursuant to Part Six, Section IV, Paragraph 13-9 of the Rules of the Supreme
Court of Virginia, the Clerk of the Disciplinary System of the Virginia State Bar shall
assess costs.
IT IS FURTHER ORDERED that the Clerk ofthis Court shall send a copy teste
of this Memorandum Order to Respondent, by certified mail, return receipt.requested,
P.O. Box 219, Halifax, Virginia, 24558-0219; and by regular mail to Edward J. Dillon,
senior assistant bar counsel, 1111 East Main Street, Suite 700, Richmond, Virginia
23219-0026 and to The Honorable DaVida M. Davis, Clerk of the Disciplinary System,
Virginia State Bar, 1111 East Main Street, Suite 700, Richmond, Virginia 23219-0026.
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The hearing was recorded by Evans & Company, Court Reporters, P.O. Box
11822, Lynchburg, Virginia 24506-1822, Telephone 434-239-2552.
/_J,\

ENTERED this lP ;.;--- day of

Virginia State Bar:

~
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By: Edward J. Dillon, Esq. (VSB #46804)
Senior Assistant Bar Counsel
Virginia State Bar
1111 East Main Street, Suite 700
Richmond, Virginia 23219
Telephone: 804-775-0541
Dilllon@vsb.org
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William Bryant laibome (VSB #20716)
P.O. Box 219
Halifax, Virginia 24558-0219
Telephone: 434-476-7668
Claiborne76@embarqmail.com
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