VIRGINIA:
BEFORE THE VIRGINIA STATE BAR DISCPILNARY BOARD

VSB DOCKETNO. 19-000-113963

IN THE MATTER OF
MICHAEL LEON AVERY

ORDER OF SUSPENSION

This matter came before the Virginia State Bar Disciplinary Board (the "Board") for a

hearing on Febmary 15, 2019, upon the Rule to Show Cause and Order of Summary Suspension
and Hearing ("Rule to Show Cause") entered on January 22, 2019, against and duly served on

Michael Leon Avery, Esquire ("Respondent") on January 22, 2019. Pursuant to Part 6, Section
IV, Paragraph 13-24 ofthe Rules of the Supreme Court of Virginia, the Respondent's license had
been summarily suspended, effective January 25, 2019.

The hearing washeld before the duly convened panel ofthe Board consisting ofSandra
L. Havrilak, 1st Vice Chair; Donita M. King; Michael J. Sobey; Steven B. Novey; and Nancy L.

Bloom, Lay Member. The Virginia State Bar (the "Bar") was represented at the hearing by
AssistantBar Counsel PauloE. Franco,Jr. The Respondentwaspresent andrepresented

himself. The proceedings were recorded and reported by Tracy Stroh, a registered professional

reporter with Chandler & Halasz,POBox 9349, Richmond, Virginia23227, telephone (804)
730-1222.after shewas duly sworn by the Chair.

The Chair opened the hearing by polling the Board to ascertain whether any ofthem was
conscious ofany personal or financial interest or bias which would affect, or could reasonably be
perceived to affect, their ability to hear the case fairly, and all members, including the Chair,
answered in the negative.

In accordance with Part 6, § IV, ^ 13-24 ofthe Rules ofthe Virginia Supreme Court (the
"Rules"), the purpose ofthe hearing was to provide the Respondent with an opportunity to show
cause, if any, by clear and convincing evidence as to why the same discipline that was imposed

upon him by the District ofColumbia should not be imposed by the Board. Respondent was
licensed to practice law within the Commonwealth ofVirginiaon October 6, 1994, andat all
relevant times, had been an attorney licensed to practice law in the Commonwealth.
The Rule to ShowCauseandOrderof SuspensionandHearingandNotice were received
into evidence as BoardExhibit 1. The Board accepted into evidencethe Respondent'sResponse
to Rule to Show Cause and Order of Summary Suspension as Respondent's Exhibit 1 and the

Certificate ofDisciplinary History asthe Bar's Exhibit 1. The exhibits were accepted into
evidence without objection.

The Bar and Respondent made opening statements, and the Respondent conceded that he

had been suspended from the practice of law in the District of Columbia for a period ofsixty
days, with thirty days ofthe suspension suspended on the condition of serving a one-year
probation period without receiving any founded new complaints. The disposition in the District
of Columbia was finalized by Opinion of the District of Columbia Court of Appeals decided on

August 2, 2018. The Bar called no witnesses to testify and the Respondent, after being duly
sworn, testified on his own behalf. The Respondent conceded that he had been suspended by the
Bar ofthe District of Columbia but requested that the Board impose no further suspension due to

the nearly fourteen year delay in the District of Columbia imposing his suspension. The Bar and
the Respondent then made closing statements, andthe Board retired to deliberate before
returning to announce its decision.

After adjourning to deliberate and consider the evidence, the Board found that the
Respondent had failed to show cause by clear and convincing evidence of any ofthe grounds set
forth in a Part 6, § IV, ^ 13-24(C) ofthe Rules as to why the Board should not impose the same

discipline imposed by the District ofColumbia. Although the Board was troubled by the District
of Columbia's delay in prosecuting this case and imposing a sanction upon the Respondent,
whenthe District ofColumbiaBar Counsel appealedthe Respondent'scaseto the Districtof
Columbia Court of Appeals, the Respondent made no objection and failed to raise the issue of

the delay. Upon such a finding, pursuant to Part 6, § IV, ^ 13-24(G) ofthe Rules, the Board is
required to impose the same discipline upon the Respondent aswas imposed by the District of
Columbia despite the factthatthe Rules do notprovide for a suspension ofRespondent's
suspension in the Commonwealth of Virginia on the condition of serving a probationary period
without any new founded complaints. Inthe Matter ofBridgette Miriam Harris, Esquire, VSB
DocketNo. 01-000-3232(Aug. 2, 2001).

Accordingly, it is ORDEREDthat Respondent, Michael LeanAvery's, license to practice
law in the Commonwealth of Virginia be suspended for a period of sixty days, with thirty of

those days suspended on the condition ofnot receiving any founded complaints within the
probationary period of one year, effective January 25, 2019.
It is further ORDERED that Respondent must comply with the requirements ofPart 6,

§ IV, T[ 13-29 ofthe Rules. The Respondent shall forthwith give notice by certified mail, return
receipt requested, ofthe suspension ofhis license to practice law in the Commonwealth of
Virginiato all clients for whom he is currently handling matters andto all opposing attorneys
andpresidingjudges in pending litigation, The Respondent shall also make appropriate
arrangements for the disposition ofmatters then in his care and conformity with the wishes ofhis

clients. The Respondent shall give such notice within fourteen (14) days ofthe effective date of
this order, and he shall make such arrangementsas are required herein within forty-five (45) days
ofthe effective date of the suspension. The Respondent shall also furnish proof to the Bar within

sixty (60) days ofthe effective date ofthe suspension that such notices have been timely given
and such arrangementsmade for the dispositionofmatters.
It is further ORDERED that if the Respondent is not handling any client matters on the
effective date of January 25, 2019, he shall submit an affidavit to that effect to the Clerk ofthe

Disciplinary System at the Virginia State Barwithin sixty (60) days ofthe effective date ofthe
suspension. All issues concerning the adequacy ofthe notice andarrangements required by
Paragraph 13-29 shall be determined by the Virginia State Bar Disciplinary Board, which may
impose a sanction ofrevocation or additional suspension for failure to comply with the
requirements ofthis subparagraph.
It is further ORDERED that pursuant to Part Six, Section IV, Paragraph 13-9E ofthe

Rules ofthe Supreme Court ofVirginia, the Clerk ofthe Disciplinary System shall assess costs
againstthe Respondent.
It is further ORDEREDthat a certifiedtrue copy ofthe Opinionofthe Districtof

Columbia Court ofAppeals, No. 17-BG-0877 be attached to this Order of Suspension andmade
a part hereof.
It is further ORDEREDthatthe Clerk ofthe DisciplinarySystem shall mail an attested

copy ofthis Orderto the Respondent, Michael Leon Avery, athis address ofrecord withthe
Virginia State Bar, 10382A Democracy Lane, Fairfax, Virginia 22030, by certified mail, return
receipt requested, and hand deliver a copy ofthis Order to Paulo E. Franco, Jr., Assistant Bar

Counsel, at the Virginia State Bar, 1111 East Main Street, Suite 700, Richmond, Virginia 232190026.
Enteredthis 25th day ofFebruary2019.
VIRGINIA STATE BAR DISCIPLINARY BOARD
Digitallysignedby SandraL,Havrilak
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Sandra L. Havrilak, 1st Vice Chair

VIRGINIA:
BEFORETHE VIRGINIASTATE BAR DISCPILNARYBOARD
IN THE MATTER OF MICHAEL LEON AVERY
VSB DOCKETNO. 19-000-113963

CONCURRENCE IN PART AND DISSENT IN PART

I join the majority in the memorandum opinion as to the nature of the proceedings both in
Virginiaand the District of Columbia. The evidence and findingsnoted by the Board, liovvever,
fail to give due considerationto the factthat this matter stancd in the District ofColumbia in
2005 and no explanationwasever offered, either in DC or in Virginia,for the undue delay in
bringing this matter to a conclusion.

Whilethis proceedingis administrative in natureand no statute oflimitations applies, we
are at all times bound by the principles of flmdamental fairnessand due process. An unexplained
delay of over a decade, during which the complaining witness died, violates that very notion.
The DC Court of Appeals acknowledged the delay but appears to have given no consideration to
it.

A Respondent is pemiitted to present evidence ofextenuating circumstances that might
mitigate the sanction to be imposed in Virginia. Cammings v. VirginiaState Bur, 233 Va. 363,
355 S.E. 2d 588 (1987), The primary piirpose of the disciplinary system is to protect the public

and maintain the integrity ofthe profession. An undue delay such as seen in tliis matter does
neither and represents a grave injustice to the Respondent.

Accordingly, I am ofthe opinion that tiie Respondenthas showncaiise why reciprocal
discipline should not be imposed and a lesser sanction of a public reprimand would be
appropriate.

Respectfully Submitted
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