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Introduction

Facing large liabilities for past
environmental pollution, many
companies and individuals

seek recovery of their expenses
under commercial general liability
(CGL) insurance policies. Citing
policy exclusions, CGL insurers
often respond by denying coverage
altogether, by providing full or par-
tial remuneration of defense costs,
or by negotiating compromise settle-
ments. While these disputes often
involve large sums of money, there
is a pointed lack of case law to guide
parties (and courts) in these dis-
putes.

This article addresses a much-
litigated issue in insurance cover-
age for environmental liabilities:
the interpretation of pollution
exclusions containing exceptions
for “sudden and accidental” pollut-
ing events (hereafter, “sudden and
accidental exclusions”). The criti-

cal issue in interpretation of these
exclusions is whether or not the
phrase “sudden and accidental”
incorporates a temporal element. If
“sudden and accidental” does not
necessarily mean “abrupt,” then
the exclusion will protect a much
broader spectrum of polluting
events. This article begins with a
discussion of the sudden and acci-
dental exclusion, and then moves
to a discussion of Virginia’s persua-
sive authorities interpreting the
clause. After reviewing various
aspects of insurance coverage law
in Virginia, the article analyzes the
exclusion and concludes that
Virginia courts will likely find that
it incorporates a temporal element.
Thus, liability policies incorporat-
ing sudden and accidental exclu-

sions provide no indemnification
for gradual and/or prolonged pol-
luting events.

The Sudden & 
Accidental Exclusion

In 1973, insurers began using an
exclusion in CGL policies that
denied coverage to damages “aris-
ing out of the discharge, dispersal,
release or escape” of various pollu-
tants.1 The exclusion contained an
exception, however, and coverage
applied when the “discharge, dis-
persal, release or escape [was] sud-
den and accidental.”2 Because
policies typically provided no defi-
nition for the term “sudden and

Chair’s Corner

On behalf of the Board of Governors, I have the privilege of
announcing three excellent CLE opportunities for our members
over the next two months. Our “2002 Virginia Environmental

Regulatory Update” is being offered on May 7 in a teleconference for-
mat. Our five speakers from the Department of Environmental Quality
will address current developments in their respective program areas:

• Brownfields/Special Programs (Harry Gregori)
• Waste (Karen Sismour)
• Air (John Daniel)
• Water (Larry Lawson)
• Wetlands (Ellen Gilinsky).

Please mark your calendars now for this convenient two-hour tele-
conference. The live program will be held at 10:00 a.m. on May 7, and
a replay will be available on May 23 at the same time. Registration
information is being mailed directly to Section members, but you can
register now by visiting the Virginia CLE website, www.vacle.org, or by
calling (800) 979-8253.
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On June 14, the Section will pres-
ent two CLE workshops at the State
Bar’s annual meeting in Virginia
Beach. At the 8:30 a.m. workshop,
we are very fortunate to have with us
Senator Bill Bolling, chairman of the
Commission on the Future of Vir-
ginia’s Environment, and Tayloe Mur-
phy, Governor Warner’s Secretary of
Natural Resources, to discuss “Envi-
ronmental Directions in Virginia in
2002 and Beyond.” This program,
which is co-sponsored by the Admin-
istrative Law Section, will also
include an engaging, entertaining
segment by former Senior Assistant
Attorney General John Butcher on
judicial review of agency action.

At our 10:45 a.m. workshop enti-
tled “Toxic Mold Exposure Claims,”
Stephen Busch of McGuireWoods
LLP will address liability and litiga-
tion issues, and Matthew Jacobs of
Kirkpatrick & Lockhart will speak to
insurance coverage issues. This pro-
gram will be presented jointly with
the Construction Law and Local
Government Law Sections.

I would like to thank the Section’s
vice chair, Stewart Leeth, for the
considerable time and effort he has
devoted to developing and arranging
these programs for our Section. I
hope you will find them informative
and beneficial to your practice.

Lastly, at our recent meeting, the
Board of Governors established the
Virginia State Bar Environmental
Law Award. This recognition of the
student author who contributes the
best article to the Environmental
Law News each year is intended to
promote scholarship and articles of
exceptional quality. In addition to
recognition by the Bar, the award
will include a $250 prize. The first
award will be made at the close of
this academic year.

Christopher D. Pomeroy

Articles
The articles in this section are

intended to provide analysis and dis-
cussion of topics that may interest
attorneys who practice in areas of
environmental law. The Environmen-
tal Law Digest welcomes submissions
of appropriate articles. Suggestions of
topics for articles and other com-
ments are also welcomed. Please send
any submissions or comments to the
Environmental Law Digest at:

Environmental Law Digest
Washington and Lee University

School of Law
Lexington, Virginia 24450

or by e-mail at:
eld@wlu.edu
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accidental,” the precise meaning of
the exclusion generates a great deal
of litigation in American courts.3

Two general interpretations have
emerged across the country. The
first interpretation reasons that
“sudden and accidental” is ambigu-
ous and, thus, it must be construed
in favor of the insured. In these
jurisdictions, “sudden and acciden-
tal” generally means “unexpected
and unintended” and does not
incorporate a temporal element.4

The second interpretation holds
“sudden and accidental” unam-
biguous and provides coverage only
for pollution releases that are
abrupt in nature, unexpected, and
unintended.5

The choice between the two
competing constructions is partially
a matter of policy. Construing “sud-
den and accidental” to provide cov-
erage to “unexpected and
unintended” polluting events may
increase the availability of funds to
remedy environmental damage.6 On
the other hand, the availability of
insurance recoveries to offset envi-
ronmental costs may discourage
environmentally-responsible behav-
ior.7 Excluding coverage for environ-
mental liabilities “strengthen[s]…
environmental protection standards
by imposing the full risk of
loss…upon the commercial or
industrial enterprise that does the
polluting.”8

Virginia Authorities 
on the “Sudden and
Accidental” Exclusion

A thorough review of Virginia
precedents reveals only one case
concerning the “sudden and acci-
dental” exclusion decided by a
Virginia state court.9 The Circuit
Court for the City of Richmond
found that a complaint alleging “a
gradual process where [pollu-
tants]…are permitted to flow

downstream onto the property of
the plaintiff” did not allege “any
sudden and accidental discharge,
dispersal, release or escape.”10

Concluding that “this is not a sud-
den and accidental situation,” the
court ruled that the insurer had no
duty to defend its insured.11

Unfortunately, the court did little
to shed light on the correct con-
struction of the “sudden and acci-
dental” exclusion, save the sub
silencio reasoning that gradual
releases of contaminants are not
“sudden.”

Recently, the United States
District Court for the Eastern
District of Virginia interpreted
Virginia law to provide that “sudden
and accidental…means both unex-
pected and unintended and quick
or abrupt.”12 The court’s reasoning
apparently rested on two bases.
First, Virginia law mandates con-
struction of an insurance policy “as
a whole,” so that “no word
is…treated as meaningless.”13

Construing “sudden and acciden-
tal” to mean “unexpected and unin-
tended” would make the word
“sudden” meaningless, as “it is
uncontroversial that accidental
means occurring unexpectedly and
unintentionally.”14 Second, the
court noted that interpretation with
a temporal element was the rule
“adopted by the majority of juris-
dictions.”15 Readers are advised that
a number of courts claim to follow
the “majority rule” when adopting
competing constructions of the sud-
den and accidental exclusion.16

Interpretation of Insurance
Contracts in Virginia

Virginia law provides that
ambiguous language in insurance
contracts must be interpreted in
favor of the insured.17 An ambigu-
ous provision is one that admits of
more than one meaning.18 However,
language is ambiguous only if vary-
ing meanings are “equally possi-
ble”; that is, if reasonable persons

can reach reasonable, contradicto-
ry conclusions regarding the lan-
guage’s meaning.19 In the past, the
existence of a “reasonable differ-
ence of opinion” as to a term’s
meaning has been a sufficient basis
for a finding of ambiguity.20

An insurance term, undefined
by its policy, carries its plain, ordi-
nary, accepted, and/or customary
meaning.21 Frequently, Virginia
courts resort to dictionaries for def-
initions of undefined insurance
terms.22 Additionally, each term
should be “considered and con-
strued together and seemingly con-
flicting provisions harmonized
when that can be reasonably
done.”23 In the absence of proof to
the contrary, Virginia presumes
that words in an insurance contract
are not used aimlessly.24 That is, the
courts will not adopt an interpreta-
tion that renders words or phrases
“redundant and meaningless”25 if a
“reasonable meaning consistent
with the other parts of the contract
can be given to [them].”26

Construction of the Phrase
“Sudden and Accidental”

Virginia has not yet decided the
meaning of the term “sudden” in
the insurance context. However, the
Virginia Supreme Court has adopt-
ed the following definition for “acci-
dental”: “Happening by chance, or
unexpectedly; taking place not
according to the usual course of
things; fortuitous.”27 Other Virginia
precedents define “accidental” as
being both “unexpected” and “unin-
tended.”28 Significantly, at least two
Virginia courts turned to dictionar-
ies to arrive at the foregoing defini-
tions.29

Since undefined terms in an
insurance policy carry their plain
and ordinary meanings,30 the word
“sudden,” on its own, can describe
events that are unexpected, abrupt,
or both unexpected and abrupt.31

continued on page 4
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LEGISLATIVE ALERT:

Congress Enacts Important
Superfund Reform
By Ellen F. Brown

On December 21, 2001, Congress passed long-awaited revisions to
the Comprehensive Environmental Response, Compensation,
and Liability Act of 1980 (“CERCLA” or “Superfund”) through

the Small Business Liability Relief and Brownfields Revitalization Act,
HR 2869. President Bush signed the bill into law on January 11, 2002
and it became Public Law No. 107-118.

The new law addresses liability relief for certain small businesses,
low-volume parties, prospective purchasers, and contiguous property
owners. In an effort to encourage brownfields redevelopment,
Congress also established new grant programs and limited EPA’s CER-
CLA enforcement authority over sites cleaned up in compliance with
a state brownfields program.

Although relatively modest in terms of overall Superfund reform,
the bill should have immediate impacts on the way we advise our
clients on environmental transactions. In particular, sales negotiations
will almost certainly take on a new flavor as both buyers and sellers
attempt to take advantage of the new liability protections and the
enforcement bar.

The text and legislative history of the law can be found on the inter-
net at http://thomas.loc.gov.

Ellen Brown is an attorney with Dominion Resources Services in Richmond.
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bility that Virginia courts will not
consider the effect of “accidental”
on the meaning of “sudden” seems
slim in light of Virginia’s established
cannon of giving force and effect to
all terms of an insurance policy.37

Only three states have considered
the interplay between “sudden” and
“accidental” and not found that the
phrase incorporates a temporal ele-
ment: Illinois,38 Oregon,39 and
Washington.40

Oregon and Washington both
dealt with the surplusage argument
by construing “accidental” to
mean (just) “unintended” and
“sudden” to mean (just) “unex-
pected.” The courts then went on
to note that the terms were not
synonymous.41 Of course, given
Virginia’s definitions of “acciden-
tal” — encompassing both unin-
tended and unexpected elements42

— it would be novel for Virginia to
adopt the Washington and Oregon
courts’ reasoning that accidental
means only unintended. Thus, it
seems unlikely that the reasoning
employed by the Washington and
Oregon courts would come into
play in Virginia.

Illinois found “sudden and acci-
dental” ambiguous in spite of argu-
ments that “accidental” would
become surplusage.43 Noting that
the insuring agreements of the sub-
ject CGL policies defined “occur-
rence” to include “repeated or
continuous exposure to condi-
tions,” the Illinois court found that
construing “sudden” as “abrupt”
would “create[] a contradiction
between [the pollution exclusion]
and the policy as a whole.”44 This
reasoning is suspect, however,
because it confuses the time of
release with the time of damage.45 A
release can be abrupt, unexpected,
and unintended, and still cause
damage over a prolonged period of
time. Given the logical infirmity of
Illinois’s reasoning in this regard, it
also appears unlikely that this rea-

On its face, then, “sudden” is
ambiguous with respect to tempo-
rality, as it is susceptible of more
than one reasonable construction.
“Sudden” can mean that an event is
unexpected (“without warning”) or
that it occurs in a temporally-limit-
ed manner (“hasty” or “abrupt”).32

However, it appears likely that
Virginia will find that “sudden and
accidental” unambiguously incor-
porates a temporal element. As
noted, Virginia stipulates construc-
tion of insurance contracts to avoid
rendering terms “redundant and

meaningless.”33 Concluding that
“sudden” means only events that
occur without notice or warning
would vitiate the significance of the
term “accidental.” Virginia’s prior
decisions clearly indicate that
“accidental” means both unexpect-
ed and unintended,34 so a definition
of “sudden” that duplicates this
meaning would render the term
superfluous.35

Of course, many courts finding
ambiguity in “sudden and acciden-
tal” do not address concerns that
such a finding may render the term
“accidental” a nullity.36 The possi-

continued from page 3
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soning would be persuasive in
Virginia.

There remains the possibility
that the Virginia courts would find
the sudden and accidental exclu-
sion ambiguous on equitable or
public policy grounds.46 Virginia law
stipulates that unambiguous provi-
sions in insurance policies be given
their “plain and ordinary” mean-
ings and enforced as written.47

Though the courts will re-construe
insurance policies to avoid conflicts
with statutory law, Virginia refuses
to construe unambiguous insur-
ance policy provisions on other
grounds.48 Significantly, Virginia
does not subscribe to the “reason-
able expectations” doctrine,49 and
enforces the language of insurance
agreements “as written.”50 Thus, it
appears unlikely that Virginia
would refuse to impose a temporal
element on the sudden and acci-
dental exclusion on grounds other
than ambiguity.

Though Virginia’s construction
of the sudden and accidental exclu-
sion remains unknown, two factors
suggest that the Commonwealth
will follow the Eastern District’s lead
and find the clause unambiguous.
The first of these is Virginia’s adher-
ence to the cannon of interpretation
stipulating force and effect to all
terms. The second of these is Vir-
ginia’s previous construction of
“accidental” to include both unex-
pected and unintended events.
Given the Commonwealth’s reluc-
tance to overrule the terms of writ-
ten agreements, these two factors
make it likely that the sudden and
accidental exclusion will ultimately
be found to include a temporal ele-
ment.

The Duty to Defend

Regardless of how Virginia courts
ultimately construe the sudden and
accidental exclusion, insurers will
likely still owe policyholders a duty
to defend suits for environmental

cleanup costs. The duty to defend —
a liability insurer’s obligation to
defend its insured against a suit for
covered damages51 — arises whenev-
er a policyholder is sued under alle-
gations that, if proven, would be
covered under the policy.52 An insur-
er must provide its policyholder with
a defense if the complaint alleges
claims that would, at least in part, be
subject to coverage.53 Conversely,
the duty to indemnify — the duty to
pay damages for which the insured is
liable — becomes fixed only at the
time that judgment is entered
against the insured. Until that time,
an insurer can contest claims made
against the insured.54 The duty to
defend can impose duties on insur-
ers in situations in which the claims
ultimately proven are not subject to
coverage. Thus, an insurer may owe
a duty of defense in situations where
it owes no duty to indemnify.55

The Eastern District found that
allegations of “spilled and released”
pollutants triggered a duty to defend
on the part of the insurer. The alle-
gations “describe[d] a broad contin-
uum of pollution events that include
abrupt or quick, unintentional spills
or discharges.”56 Because some of the
allegations, if proved, would be sub-
ject to coverage, the duty to defend
required defense of the entire suit.57

When allegations “leave in doubt”
whether or not claims are subject to
coverage, an insurer that denies cov-
erage risks subsequent breach of con-
tract claims if factual development
reveals that the claims are subject to
coverage.58 Just the same, if coverage
is “in doubt” and the insurer elects
not to provide a defense, the insurer
has no liability for defense costs if,
ultimately, facts develop such that
the claim is not subject to coverage
under the policy.59 Many environ-
mental cleanup suits will allege
events that are (in some ways)
abrupt, unexpected, and unintended,
and thus entitled to coverage. Even
assuming the courts interpret the
sudden and accidental exclusion in

the manner predicted by this article,
it appears that Virginia’s insurers
may still owe their policyholders a
duty to defend suits for cleanup costs
in a number of instances.

Conclusion

Though Virginia has not adopted
an authoritative construction of the
sudden and accidental exclusion, the
(persuasive) authorities that do exist
indicate inclusion of a temporal ele-
ment in the clause. Additionally,
Virginia insurance law appears to
point towards inclusion of a tempo-
ral element in the clause, as well.
Though this will place greater envi-
ronmental cleanup burdens on pol-
luters themselves, policyholders
forced to pay the costs of environ-
mental cleanup may have some
insurance recovery available to them
in the form of defense cost coverage.

1 Insurance Services Office form GL 00 02,
Ed. 01-73. See also Nancer Ballard & Peter
M. Manus, Clearing Muddy Waters: Anato-
my of the Comprehensive General Liability
Pollution Exclusion, 75 CORNELL L. REV. 610,
613 (1990) (quoting policy language);
Sharon M. Murphy, Note, The “Sudden and
Accidental” Exception to the Pollution Exclu-
sion Clause in Comprehensive General Lia-
bility Insurance Policies: The Gordian Knot
of Environmental Liability, 45 VAND. L. REV.
161, 167 (1992) (quoting policy language).

2 Insurance Services Office form GL 00 02,
Ed. 01-73.

3 LEE R. RUSS & THOMAS F. SEGALLA, COUCH ON

INSURANCE § 127:8 (3d ed. 2000) (noting that
“[t]he precise meaning of this clause
became the subject of much litigation”);
JOHN ALAN APPLEMAN & JEAN APPLEMAN,
APPLEMAN ON INSURANCE LAW & PRACTICE §
4524.10 (1997) (stating that the sudden and
accidental exception “is easily the most
often litigated part of the standard pollution
exclusion”).

4 See RUSS & SEGALLA, supra note 3, § 127:6,
§ 127:9; APPLEMAN & APPLEMAN, supra note
3, § 4524.10. See also Claussen v. Aetna
Cas. & Sur. Co., 380 S.E.2d 686, 259 Ga.
333 (1989) (holding that “sudden has more
than one reasonable meaning” so it must be
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construed as “unexpected”); Ala. Plating
Co. v. U.S. Fid. & Guar. Co., 690 So. 2d
331, 335 (Ala. 1996) (reasoning that “sud-
den” can mean event that is “unexpected”
or event that is occurs “quickly or abruptly”).

5 See APPLEMAN & APPLEMAN, supra note 3, §
7A-4524.10. See also Dimmitt Chevrolet,
Inc. v. S.E. Fid. Ins. Corp., 636 So. 2d 700,
706 (Fla. 1993) (holding that “‘sudden’
means happening quickly, abruptly, or with-
out prior notice”); Waste Mgmt. of Carolinas,
Inc. v. Peerless Ins. Co., 340 S.E.2d 374,
382, 315 N.C. 688 (1986) (holding that
“sudden” event must occur “instantaneous-
ly or precipitantly”); Am. Motorists Ins. Co. v.
ARTRA Group, Inc., 659 A.2d 1295, 1308,
338 Md. 560 (1995) (“gradual pollution” not
“sudden and accidental”); RUSS & SEGALLA,
supra note 3, § 127:9 (noting that some
courts find ambiguity in “sudden,” but
majority rule incorporates a temporal ele-
ment).

6 See ERIC MILLS HOLMES, HOLMES’ APPLEMAN

ON INSURANCE § 9.6 (2d ed. 1996) (Due to a
lack of cleanup funds, ”courts have often
taken a liberal view of coverage consistent
with the aim of finding funds to perform nec-
essary environmental remediation work.”).

7 RUSS & SEGALLA, supra note 3, § 127:6.
8 Autotronic Sys., Inc. v. Aetna Life & Cas.,
456 N.Y.S.2d 504, 505-06, 89 A.D.2d 401
(1982) (construing purpose of statutorily-
required pollution exclusion).

9 Guyton v. U.S. Fid. & Guar. Co., No. LD 986,
1981 WL 180513 (Va. Cir. Ct. 1981).

10 Id. at *1.
11 See id. at *2.
12 Morrow Corp. v. Harleysville Mut. Ins. Co.,

101 F. Supp. 2d 422, 431 (E.D. Va. 2000).
13 See id. (citing Am. Health Ins. Corp. v.

Newcomb, 91 S.E.2d 447, 451, 197 Va.
836 (1956)).

14 See id. (quoting WEBSTER’S II NEW RIVERSIDE

UNIVERSITY DICTIONARY 71 (1984)).
15 Id.
16 See, e.g., Claussen v. Aetna Cas. & Sur.

Co., 380 S.E.2d 686, 688, 259 Ga. 333
(1989) (holding that “[t]he majority of courts
considering the issue have adopted” the
position that “sudden” means “unexpect-
ed”); Ala. Plating Co. v. U.S. Fid & Guar. Co.,
690 So. 2d 331, 334 (Ala. 1996) (“A narrow
majority of state supreme courts…have held
that the sudden and accidental exception is
ambiguous and must…provide coverage

where migration of contaminants into the
soil or groundwater was ‘unexpected and
unintended.’”). Contra Am. Motorists Ins.
Co. v. ARTRA Group, Inc., 659 A.2d 1295,
1311, 338 Md. 560 (1995) (noting that “the
majority of other jurisdictions [hold]
that…various, continuing polluting activities,
occurring over a long period of time and in
the course of business operations, do not
give rise to a potentiality of coverage under
the sudden and accidental language of the
pollution exclusion”).

17 See Cuna Mut. Ins. Soc. v. Norman, 375
S.E.2d 724, 275, 237 Va. 33 (1989); St.
Paul Fire & Marine Ins. Co. v. S.L. Nusbaum
& Co., 316 S.E.2d 734, 736, 227 Va. 407
(1984) (holding that language excluding cov-
erage to certain events is construed “most
strongly against the insurer”).

18 See Berry v. Klinger, 300 S.E.2d 792, 796,
225 Va. 201 (1983) (holding that ambiguity is
“the condition of admitting of two or more
meanings, of being understood in more than
one way, or of referring to two or more
things at the same time” (quoting WEBSTER’S
THIRD INT’L DICTIONARY 66 (3d ed. 1976))).

19 See S.L. Nusbaum, 316 S.E.2d at 736;
Transit Cas. Co. v. Hartman’s, Inc., 239
S.E.2d 894, 896, 218 Va. 703 (1978) (hold-
ing that although “ambiguity must be
resolved against the insurer, the construc-
tion adopted must be reasonable, and
absurd results are to be avoided”).

20 See Caldwell v. Transp. Ins. Co., 364 S.E.2d
1, 3, 234 Va. 639 (1988).

21 See Transcontinental Ins. Co. v. RBMW,
Inc., 551 S.E.2d 313, 318, 262 Va. 502
(2001) (undefined term in insurance policy
given its “ordinary and accepted meaning”
(quoting Scottsdale Ins. Co. v. Glick, 397
S.E.2d 105, 108, 240 Va. 283 (1990)));
P’ship Umbrella, Inc. v. Fed. Ins. Co. , 530
S.E.2d 154, 160, 260 Va. 123 (2000) (hold-
ing that courts give insurance contract lan-
guage “its plain and ordinary meaning”);
Craig v. Dye, 526 S.E.2d 9, 11, 259 Va. 533
(2000) (terms in insurance contracts given
their “ordinary and customary meaning”
(quoting Hill v. State Farm Mut. Auto. Ins.
Co., 375 S.E.2d 727, 729, 237 Va. 148
(1989))).

22 See, e.g., RBMW, 551 S.E.2d at 319 (rely-
ing on WEBSTER’S for meaning of “wave”);
Craig, 526 S.E.2d at 12 (relying on
WEBSTER’S for meaning of “refuse”); State
Farm Fire & Cas. Co. v. Walton, 423 S.E.2d

188, 192, 244 Va. 498 (1992) (relying on
WEBSTER’S for meaning of “occurrence”).

23 RBMW, 551 S.E.2d at 318 (quoting Sluggs
v. The Life Ins. Co. of Va., 147 S.E.2d 707,
710, 207 Va. 7 (1966))).

24 See Am. Health Ins. Corp. v. Newcomb, 91
S.E.2d 447, 452, 197 Va. 836 (1956) (hold-
ing that “the presumption is, in the absence
of such proof, that the words were not used
aimlessly”).

25 Id.
26 See id. at 451 (quoting Ames v. Am. Nat’l

Bank, 176 S.E. 204, 216, 163 Va. 1 (1934)).
27 Monterey Corp. v. Hart, 224 S.E.2d 142,

147, 216 Va. 843 (1976) (quoting BLACK’S
LAW DICTIONARY 31 (4th ed. 1951)). See also
Ins. Co. of N. Am. v. U.S. Gypsum, 678 F.
Supp. 138, 142 (W.D. Va. 1988) (noting
Virginia’s definition of accident in Monterey
Corp.).

28 See Aetna Ins. Co. v. Carpenter, 196 S.E.
641, 646, 170 Va. 312 (1938) (“accident” in
insurance policy construed as “an unex-
pected or unintended event occurring with-
out known or assignable cause” (citations
omitted)); Ocean Accident & Guar. Corp. v.
Glover, 182 S.E.2d 221, 222, 165 Va. 283
(1935) (“accidental” in insurance policy
construed to include “unintended” and
“unexpected” (quoting WEBSTER’S NEW

INTERNATIONAL DICTONARY (1933))).
29 See Monterey Corp., 224 S.E.2d at 147

(relying on BLACK’S LAW DICTIONARY 31 (4th
ed. 1951)); Glover, 182 S.E.2d at 222 (rely-
ing on WEBSTER’S NEW INTERNATIONAL

DICTONARY (1933)). See also Carpenter, 196
S.E. at 646 (reyling on CORPUS JURIS

SECUNDUM).
30 See supra notes 21-25.
31 Webster’s defines “sudden” as: 1. Taking

place without warning <a sudden attack>
2. Hasty: abrupt <a sudden, unannounced
departure> 3. Brought about in a short
time.” WEBSTER’S II NEW COLLEGE DICTIONARY

1101 (1995). Similarly, Random House
defines “sudden”: “1. happening, coming,
made, or done quickly, without warning, or
unexpectedly: a sudden attack. 2. occurring
without transition from the previous form,
state, etc.; abrupt: a sudden turn. 3. impetu-
ous, rash.” RANDOM HOUSE UNABRIDGED

DICTIONARY 1900 (Stuart Berg Flexner, et al.
eds., 2d ed. 1993). Thus, it is reasonable to
conclude that plain and ordinary definition of
“sudden” carries temporal and/or unexpect-
ed elements.
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32 See generally Claussen v. Aetna Cas. & Sur.
Co., 380 S.E.2d 686, 688, 259 Ga. 333
(1989) (reviewing dictionary definitions and
popular usages and concluding that “sud-
den” can mean “unexpected” with or with-
out a temporal element).

33 Am. Health Ins. Corp. v. Newcomb, 91
S.E.2d 447, 452, 197 Va. 836 (1956). See
supra notes 23-26 (discussing “whole con-
tract” interpretation).

34 See supra notes 27-29 (discussing con-
struction of “accidental”).

35 See generally Morrow Corp. v. Harleysville
Mut. Ins. Co., 101 F. Supp. 2d 422, 431
(E.D. Va. 2000) (finding that “sudden and
accidental” incorporates a temporal element
“because [this construction] gives effect to
both words in the phrase”).

36 See, e.g., Ala. Plating Co. v. U.S. Fid. &
Guar. Co., 690 So. 2d 331, 334-36 (Ala.
1996) (holding that “sudden” is ambiguous
in its incorporation of a temporal element,
but decision does not consider effect of
“accidental” on construction of “sudden”);
Am. States Ins. Co. v. Kiger, 662 N.E.2d
945, 947 (Ind. 1996) (“sudden” is ambigu-
ous respecting temporality, but decision
does not consider construction with “acci-
dental”); Greenville County v. Ins. Reserve
Fund, 443 S.E.2d 552, 313 S.C. 546
(1994); Claussen, 380 S.E.2d at 688-89
(finding no conflict between definition of
“occurrence” and “sudden and accidental”
exception, but not considering conflict
between “sudden” and “accidental”);.

37 See supra notes 24-26.
38 Outboard Marine Corp. v. Liberty Mut. Ins.

Co., 607 N.E.2d 1204, 154 Ill. 2d 90 (1992)
(discussed infra).

39 St. Paul Fire & Marine Ins. Co. v. McCormick
& Baxter Creosoting Co., 923 P.2d 1200,
324 Or. 184 (1996) (discussed infra).

40 Queen City Farms, Inc. v. Cent. Nat’l Ins.
Co. of Omaha, 882 P.2d 703, 721, 126
Wash. 2d 50 (1994) (discussed infra).

41 See McCormick & Baxter Creosoting, 923
P.2d at 1217; Queen City Farms, 882 P.2d
at 721.

42 See supra notes 27-29.
43 See Outboard Marine, 607 N.E.2d at 1219

(acknowledging that “sudden” may become
surplusage if “sudden and accidental” is
ambiguous, but finding contradiction
between insuring agreement and such a

construction of the sudden and accidental
exclusion).

44 See Outboard Marine Corp. v. Liberty Mut.
Ins. Co., 607 N.E.2d 1204, 1219, 154 Ill. 2d
90 (1992).

45 See Claussen v. Aetna Cas. & Sur. Co., 380
S.E.2d 686, 688, 259 Ga. 333 (1989) (hold-
ing that “[t]he pollution exclusion clause
focuses on whether the ‘discharge, disper-
sal or release’ of the pollutants is unexpect-
ed and unintended; the definition of
occurrence focuses on whether the proper-
ty damage is unexpected and unintended”).

46 See, e.g., Joy Techs., Inc. v. Liberty Mut. Ins.
Co., 421 S.E.2d 493, 498-500, 187 W. Va.
742 (1992) (holding that sudden and acci-
dental exclusion provides coverage to
“unexpected and unintended” polluting
events on basis of representations made to
state by insurance industry).

47 P’ship Umbrella, Inc. v. Fed. Ins. Co., 530
S.E.2d 154, 160, 260 Va. 123 (2000).

48 See Allstate Ins. Co. v. Eaton, 448 S.E.2d
652, 655, 248 Va. 426 (1994) (holding that
the courts are “not empowered to supply by
judicial construction a requirement that the
legislature has not chosen to enact” and
that when “the terms of [an] insurance poli-
cy do not conflict with…provisions of law,
this Court [sic] must enforce the parties’
contract as written” (citations omitted)).

49 See generally United States Auto. Ass’n v.
Webb, 369 S.E.2d 196, 198-199, 235 Va.
655 (1988) (refusing to decide coverage
issue on grounds of insured’s “reasonable
expectations”). The “reasonable expecta-
tions” doctrine holds that courts should
construe insurance contracts in accordance
with the reasonable expectations of the
insured. Ga. Farm Bureau Mut. Ins. Co. v.
Meyers, 548 S.E.2d 67, 69, 249 Ga. App.
322 (2001).

50 See Eaton, 448 S.E.2d at 655.
51 See Holmes, supra note 6, § 1.15.
52 See Lerner v. Gen. Ins. Co. of Am., 245

S.E.2d 249, 251, 219 Va. 101 (1978) (hold-
ing that “an insurer’s obligation to
defend…arises whenever the complaint
alleges facts and circumstances, some of
which would, if proved, fall within the risk
covered by the policy” (citations omitted)).

53 See id.
54 See Employers’ Liab. Assurance Corp. v.

Taylor, 178 S.E. 772, 773, 164 Va. 103
(1935) (automobile liability insurance policy).

55 See Va. Elec. & Power Co. v. Northbrook
Prop. & Cas. Ins. Co., 475 S.E.2d 264, 266,
252 Va. 265 (1996) (holding that “the obliga-
tion to defend is not negated merely by the
unsuccessful assertion of a claim otherwise
facially falling within the risks covered by the
policy”).

56 See Morrow Corp. v. Harleysville Mut. Ins.
Co., 101 F. Supp. 2d 422, 431 (E.D. Va.
2000).

57 See id. at 431-32 (quoting Va. Elec. & Power
Co., 475 S.E.2d at 265-66).

58 See London Guarantee & Accident Co. v.
C.B. White & Bros., 49 S.E.2d 254, 256,
188 Va. 195 (1948).

59 See U.S. Fire Ins. Co. v. Aspen Bldg. Corp.,
367 S.E.2d 478, 479-80, 235 Va. 263
(1988).

David Jensen is a candidate
for juris doctor in the class of
2003 at Washington and Lee
University School of Law in
Lexington, Virginia. He is the
articles editor of this publication
and writes for the Washington
and Lee Law Review. Mr. Jensen
is originally from Washington
State.
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Olechs filed suit in the United
States District Court for the
Northern District of Illinois
against Willowbrook alleging that
the additional 18-foot easement
requirement violated the Equal
Protection Clause of the
Fourteenth Amendment. The
Olechs’ complaint alleged: 1) the
requirement was “irrational and
wholly arbitrary;” 2) ill-will due
to their having previously filed a
separate, successful lawsuit
against Willowbrook motivated
the village in imposing the wider
easement requirement on the
Olechs; and, 3) Willowbrook
“acted either with the intent to
deprive Olech of her rights or in
reckless disregard of her rights.”
Village of Willowbrook v. Olech,
528 U.S. 562, 563 (2000). The
district court dismissed the com-
plaint for failure to state a claim
on equal protection grounds. The
Seventh Circuit reversed, holding
that a plaintiff can bring forth an
equal protection claim when the
complaint alleges a state acted
out of spite for reasons unrelated
to any legitimate state objective.

The Supreme Court granted
certiorari to address the question
of whether a plaintiff can allege
an equal protection violation as a
“class of one.” Id. at 564. The
Court concluded that complaints
based on an equal protection vio-
lation filed by a “class of one” are
sufficient as long as the complaint
asserts that the alleged actor or
actors intentionally treated them
differently from other persons
similarly situated without a
rational basis for the different
treatment. The Court noted that
“the purpose of the Equal Protec-
tion Clause of the Fourteenth

Amendment is to secure every
person within a state’s jurisdic-
tion against intentional and arbi-
trary discrimination, whether
occasioned by express terms of a
statute or by its improper execu-
tion through duly constituted
agents.” Id. (quoting Sioux City
Bridge Co. v. Dakota County, 260
U.S. 441, 445 (1923)). The Court
concluded that the complaint
successfully alleged that Willow-
brook intentionally discriminated
against the Olechs by condition-
ing connection to the municipal
water supply upon their granting
Willowbrook a 33-foot easement
while only a 15-foot easement
was required from other
landowners making the same
request. The Court held that the
complaint called the additional
18-foot width “irrational and
wholly arbitrary,” thus lacking
any rational connection to a legit-
imate state interest. Id. at 563.
Moreover, the complaint revealed
that Willowbrook eventually pro-
vided water service to the Olechs’
property following receipt of only
a 15-foot easement from the
Olechs’. In conclusion, the Court
held it unnecessary to address
the issue of Willowbrook’s “sub-
jective motivations” in its analy-
sis since a “class of one” can file a
claim for relief under the Equal
Protection Clause of the Four-
teenth Amendment. Id. at 564.

In a concurring opinion, Jus-
tice Breyer addressed Willow-
brook’s assertion that finding for
the Olechs would in theory
“transform many ordinary viola-
tions of city or state law into vio-
lations of the Constitution.” Id. at
565. Willowbrook claimed that
different treatment of similarly

United States
Supreme Court

“Class of One” Can File
Equal Protection Claim
Village of Willowbrook v.
Olech, 528 U.S. 562 (2000)

by Abigail Walsh, Class of 2003 
Washington and Lee University 
School of Law

Grace Olech and her late hus-
band petitioned the Village of
Willowbrook (“Willowbrook”) to
provide municipal water service
to their property. Initially,
Willowbrook held the service
connection contingent upon the
Olechs granting Willowbrook a
33-foot easement on their proper-
ty. Upon discovering that
Willowbrook only requested a 15-
foot easement from other
landowners seeking a connection
to the municipal water supply,
the Olechs filed an objection with
Willowbrook. Three months after
the Olechs objected, Willowbrook
downsized the easement request
to 15-feet for the Olechs. The

Case
Digest
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situated individuals applying for
zoning changes would result in
courts holding that the action
lacks a rational basis. Justice
Breyer turned to the Court of
Appeals finding that this case
alleged ill-will. He agreed with the
conclusion of the Court of
Appeals that the Olechs’ case
resembled Esmail v. Macrane, 53
F.3d 176, 180 (7th Cir. 1995)
where the court found the differ-
ential treatment of the plaintiff a
result of an “illegitimate desire to
get him,” rather than honest pros-
ecutorial discretion. Olech at 565.
Mere allegation of Willowbrook’s
ill-will against the plaintiff “is suf-
ficient to minimize any concern
about transforming run-of-the-
mill zoning cases into cases of
constitutional right.” Id. at 566.

Federal
Circuit Court

Dismissal of Trespass
and Negligence 
Claims for Migration 
of Petroleum 
Contamination Affirmed
First Virginia Banks, Inc. 
v. BP Exploration & Oil, Inc.,
206 F.3d 404 (4th Cir. 2000)

by Meitra Farhadi, Class of 2002 
Washington and Lee University 
School of Law

First Virginia Banks, Inc.
(“First Virginia”), owner of
parcels of land located near the
former site of a gas station, sued

BP Exploration & Oil, Inc. (“BP”),
the station operator, for trespass,
negligence, and breach of con-
tract in 1998. First Virginia’s
claims were based on migration
of petroleum contamination from
the former gas station site into
groundwater beneath First Vir-
ginia’s properties in Falls Church.
First Virginia was notified of the
contamination of the former gas
station site in 1988, and in 1989
it obtained test results confirming
that the contamination had
reached the groundwater beneath
its own properties. The United
States District Court for the
Eastern District of Virginia
granted summary judgment to
BP with respect to the negligence
and trespass claims, and after a
bench trial entered a final judg-
ment in BP’s favor on the breach
of contract claim. First Virginia
appealed, contending that the
district court erred in granting
summary judgment with regard
to its trespass claim, and assert-
ing that it was a third-party ben-
eficiary to an earlier settlement
agreement between BP and the
owner of the former station site.

In affirming the judgment of
the district court, the United
States Court of Appeals for the
Fourth Circuit held that: (1) the
trespass cause of action accrued,
under Virginia law, when con-
tamination was discovered on
landowner’s property; (2) limit-
ing landowner’s introduction of
pre-settlement agreement evi-
dence was not an abuse of dis-
cretion; and (3) First Virginia
was not a third-party beneficiary
of the settlement agreement
between the gas station operator

and the owner of the property on
which station was located.

The Fourth Circuit reviewed
the timing issues under the
framework of Churchill Apart-
ments Associates v. City of
Richmond, 36 Va. Cir. 204
(1995). In Churchill, the circuit
court held that, in the case of an
injury caused by the continuing
migration of methane gas, the
cause of action accrued when
the methane first migrated onto
the plaintiff’s land. Id. at 207.
The Fourth Circuit followed this
rationale in holding that First
Virginia’s trespass claim had
accrued in 1989, and that the
statute of limitations on that
claim had expired in 1994, four
years before First Virginia filed
the present action.

Under Federal Rule of Civil
Procedure 52, a party has the
right to be “fully heard” before a
judgment is rendered on a partic-
ular issue. The Court of Appeals
stated that the right to be “fully
heard” does not amount to a right
to introduce every shred of evi-
dence that a party wants, without
regard to the probative value of
that evidence. In reviewing the
district court’s determination, the
Fourth Circuit acknowledged that
the district court did not abuse its
discretion in placing limitations
on First Virginia’s introduction of
pre-agreement evidence.

Finally, the Fourth Circuit
noted that under Virginia law, a
party incidentally benefited by an
agreement does not attain third-
party beneficiary status. A party
claiming third-party beneficiary
status must show that the parties
to the underlying agreement
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“clearly and definitely intended
to bestow a direct benefit upon
it.” Obenshain v. Halliday, 504 F.
Supp. 946, 956 (E.D.Va. 1980).
After reviewing the record on
appeal, the Fourth Circuit con-
cluded that the district court’s
factual determination, that the
parties to the settlement agree-
ment did not intend for the agree-
ment to benefit First Virginia
directly, was not clearly erro-
neous. Therefore, the court
affirmed the judgment of the dis-
trict court.

Denial of a Single
Telecommunications
Tower Site Application
Does Not Violate
Telecommunications Act

360° Communications Co. 
of Charlottesville v. Board 
of Supervisors of Albemarle
County, 211 F.3d 79 
(4th Cir. 2000)

by Sara McGeorge, Class of 2003 
Washington and Lee University 
School of Law

360° Communications, Inc.
(“360° Communications”), a
provider of wireless telephone
services, submitted a special-use
permit application to the Albe-
marle County Board of Supervi-
sors (“Albemarle County”)
seeking permission to place a
telecommunications tower on
the ridgeline of Dudley Moun-
tain in order to improve the
wireless telephone service in the
area. When Albemarle County

denied the application, 360°
Communications brought an
action in federal court under §
704 of the Telecommunications
Act. The district court found
substantial evidence to support
the Albemarle County’s decision
to deny the application, yet still
found the denial to be in viola-
tion of § 704(a)(7)(B)(i)(II) of
the Telecommunications Act.
The United States Court of
Appeals for the Fourth Circuit
(“Fourth Circuit”) agreed with
the first part of the district
court’s holding and reversed
with respect to the second part.

The Fourth Circuit agreed
with the district court’s finding
that substantial evidence sup-
ported Albemarle County ‘s deci-
sion to deny the application. To
support its finding, the Fourth
Circuit—as did the district
court—cited both that citizens
had spoken against the proposed
tower at hearings and that the
tower would blatantly have vio-
lated established county policy
objectives expressed in the
county’s comprehensive plan.

The district court had ordered
Albemarle County to grant the
permit within 45 days, holding
that denial of the site permit
constituted a violation of 47
U.S.C. § 332(c)(7)(B)(i)(II), of
the Telecommunications Act. In
support of its order, the district
court found that although 360°
Communications had discussed
the use of a combination of sites,
it had no “reasonable alterna-
tives” to the mountaintop site.
According to the district court,
for an alternative site to be “rea-
sonable,” it must combine a high
level of wireless service with log-

ical feasibility, commonly used
technology, and a cost that is
close to the industry-wide norm
for similar circumstances. 360°
Communications Co. of Char-
lottesville v. Board of Supervisors
of Albemarle County, 50 F. Supp.
2d 551, 564 (W.D.Va. 1999).

The Fourth Circuit reversed
the district court’s ruling in favor
of 360° Communications. The
Fourth Circuit quoted the sec-
tion of the Telecommunications
Act at issue in this case: “The
[local] regulation of the place-
ment…of personal wireless serv-
ice facilities…shall not prohibit
or have the effect of prohibiting
the provision of personal wireless
services.” 360° Communications
Co., 211 F.3d at 86 (quoting 47
U.S.C. § 332(c)(7)(B)(i)(II)). The
Fourth Circuit framed the issue
before it as “whether a single
denial of a site permit could ever
amount in effect to the prohibi-
tion of wireless services.” Id. The
Fourth Circuit found that, in the-
ory, a single denial could effect a
prohibition of service in the
unlikely event that the denied
location was the only possible
site from which to provide serv-
ice. Those circumstances were
not present here. Id. at 86-87.

The Fourth Circuit then dis-
cussed and rejected the approach
that the Second and Third
Circuits have taken in interpret-
ing § 332(c)(7)(B)(i)(II). Those
Circuits have held that “the
denial of a permit for a site that is
‘the least intrusive means to
close a significant gap in service’
would amount to a denial of wire-
less services in violation of that
section.” Id. at 87 (citations
omitted). The Fourth Circuit
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rejected this analysis, explaining
that communities have the right
to prefer a more intrusive pro-
posal in order to secure better
wireless service or to promote
commercial goals. According to
the Fourth Circuit, in order for
360° Communications to show
that Albemarle County violated §
332(c)(7)(B)(i)(II), it would need
“to show from language or cir-
cumstances not just that this
application has been rejected,
but that further reasonable
efforts are so likely to be fruitless
that it is a waste of time even to
try.” Id. at 88 (citation omitted).

4th Circuit Discusses
Constitutionality of
§704(a) of the
Telecommunications Act
in Upholding County
Denial of Conditional
Use Permit for Tower

Petersburg Cellular
Partnership, d/b/a 360°
Communications Co. v. Bd. of
Supervisors of Nottoway
County, 205 F.3d 688 
(4th Cir. 2000)

by Leslie Skiba, Class of 2002 
Washington & Lee University 
School of Law

The County of Nottoway
(“Nottoway County”) appealed
an order of the United States Dis-
trict Court for the Eastern Dis-
trict Court of Virginia issuing a
writ of mandamus directing the
county to grant 360° Communi-

cations Company (“360° Com-
munications”) a conditional use
permit to erect a wireless com-
munications tower. Nottoway
County argued that it supported
its denial of the conditional use
permit with “substantial evi-
dence” as required by §704(a) of
the Telecommunications Act, and
even if it had not, the require-
ment that it apply a federal stan-
dard in making zoning decisions
violates the Tenth Amendment to
the United States Constitution. A
divided Fourth Circuit panel
reversed without reaching agree-
ment on grounds.

When 360° Communications
applied for a conditional use per-
mit to erect a wireless tower in
Nottoway County, the county’s
planning commission held public
hearings on the application. The
commission unanimously recom-
mended approval of the permit
so long as 360° Communications
could secure approval by the
Federal Aviation Administration
(“FAA”). Nottoway County also
would have free access to the
tower for emergency broadcast-
ing and the tower would not
interfere with television recep-
tion. However, the Nottoway
Board of Supervisors denied the
permit after four constituents
expressed opposition to the
tower based on three primary
concerns: (1) that pilots would
crash into the tower on their way
to a nearby landing strip, (2) that
the tower might fall down onto
people or surrounding property,
and (3) that the tower would be
an attractive nuisance to chil-
dren. The FAA and 360° Commu-
nications had explained to the
Board of Supervisors that those

concerns were unrealistic before
the board decided to deny the
permit.

Subsequently, the U.S. District
Court for the Eastern District of
Virginia issued a writ of man-
damus directing the county to
grant a conditional use permit to
360° Communications after find-
ing that the decision was not sup-
ported by substantial evidence.
On appeal, Nottoway County
argued that its decision to deny
the permit was supported by
“substantial evidence” as
required by §704(a)(7)(B)(iii) of
the Telecommunications Act. Id.
at 693. Additionally, Nottoway
County argued that §704(a) vio-
lates the Tenth Amendment of
the United States Constitution by
requiring localities to apply a fed-
eral standard in making zoning
decisions. Id. The Fourth Circuit
Court of Appeals reversed the dis-
trict court and remanded the case
to the district court for vacation
of its writ of mandamus. While
Judges Neimeyer and Widener
both decided to reverse the dis-
trict court, they each did so for
differing reasons.

Judge Neimeyer found that
§704(a) provides states with a
meaningless “choice” between
regulating according to federal
standards and abandoning the
business of regulating tower sit-
ing all together. Id. at 703. He
concluded on those grounds that
§704(a) commandeers state leg-
islative processes and, therefore,
violates the Tenth Amendment.
He did agree, however, with the
district court that the County’s
denial of the permit was not sup-
ported by substantial evidence
which he interpreted to mean
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relevant evidence that a reason-
able legislator might accept to
support a conclusion. Neimeyer
concluded that a reasonable leg-
islator would not have denied
the permit based on the unrea-
sonable concerns of a handful of
constituents. He distinguished
this case from AT&T Wireless
PCS, Inc. v. City Council of
Virginia Beach, 155 F.3d 423
(4th Cir. 1998) and AT&T
Wireless PCS, Inc.v Winston-
Salem Zoning Board, 172 F.3d
307 (4th Cir. 1999) where the
Court of Appeals held that wide-
spread concerns about the
change that a commercial com-
munications tower would have
on the residential character of a
neighborhood amounted to sub-
stantial evidence. Id. at 695-696.

Judge Widener found that
Nottoway County did support its
denial of the permit with sub-
stantial evidence since all con-
stituents who spoke opposed the
tower. Id. at 709. Unlike Judge
Neimeyer, he framed the issue
as whether the community’s
opposition was compelling in
the mind of the legislator rather
than whether the complaints of
constituents were reasonable
and numerous enough. Widener
found that the district court
wrongly considered the number
of residents opposing the permit
application and discounted
those concerns as unreasonable.
He did not reach the constitu-
tional issue.

On dissent, Judge King assert-
ed that §704(a) is constitutional.
Id. at 710-720. He found that the
“substantial evidence” require-
ment does not infringe on the
Tenth Amendment since it pres-

ents state and local governments
with a meaningful, though diffi-
cult, choice between denying
permits only upon substantial
evidence and not regulating
tower siting at all. He found that
the choice constitutes condition-
al preemption rather than coer-
cion. King agreed with Neimeyer
that Nottoway County failed to
support its decision with sub-
stantial evidence.

Mootness, Changing
Requirements and
Interlocutory
Jurisdiction for 
National Pollution
Discharges Elimination
System Permits

Am. Canoe Ass’n v. Murphy
Farms, Inc., No. 99-1115,
2000 WL 328027 (4th Cir.
2000) (unpublished table
decision)

by Angela Hepler, Class of 2004 
Washington and Lee University 
School of Law

Murphy Farms, Inc (“Murphy
Farms”), operator of a sow farm
in North Carolina, sought inter-
locutory review of a preliminary
injunction requiring it to apply
for a permit under the Clean
Water Act (“CWA”) because of
past pollutant discharges into a
waterway. Murphy Farms also
appealed a partial summary
judgment in favor of the
appellees, American Canoe
Association and other citizen
groups (collectively “ACA”),

finding that Murphy Farms’s past
discharges violated the CWA. In
an unpublished, per curiam
opinion, the court remanded the
preliminary injunction appeal to
the district court for a determi-
nation of mootness, due to state
policy changes. The court
declined to extend pendent
interlocutory jurisdiction to the
partial summary judgment. See
Am. Canoe Ass’n, 2000 WL
328027, at *2.

Murphy Farms operated a sow
farm, housing 4,400 confined
sows. Waste from the sows was
placed in a lagoon for anaerobic
treatment and then sprayed onto
fields as fertilizer. On two occa-
sions, runoff from sprayed fields
entered a local tributary. Murphy
Farms operated under the North
Carolina Department of Environ-
mental and Natural Resources
(“North Carolina DENR”) Animal
Waste Management Plan, which
prohibits discharges to ground-
water. See id. at *1. The appellant
never applied for a CWA National
Pollution Discharges Elimination
System (“NPDES”) permit,
because North Carolina DENR
policy allowed the violators to
correct unlawful discharges in
lieu of applying for a permit. ACA
filed suit against Murphy Farms
under the citizen suit provision
of the CWA. ACA alleged that
Murphy Farms violated the CWA
by failing to obtain a NPDES per-
mit after making unauthorized
discharges. Further, ACA alleged
that the discharges violated the
CWA. The district court granted
partial summary judgment in
favor of ACA and a limited pre-
liminary injunction requiring
only that Murphy Farms to apply
for a NPDES permit. Id.
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Murphy Farms argued that the
issues underlying the court’s pre-
liminary injunction were “inti-
mately bound up with” the issues
underlying the court’s decision to
grant a partial summary judg-
ment, and therefore interlocutory
jurisdiction extended to both
decisions. The district court’s
preliminary injunction was made
because Murphy Farms did not
obtain a NPDES permit after the
previous discharges, and this
issue was not found by the 4th
Circuit to be bound up with the
issues surrounding the prelimi-
nary injunction. The preliminary
injunction was granted not on the
basis of “irreparable harm” from
future discharges, but rather from
the harm to ACA resulting from
“the absence of any monitoring”
of Murphy Farms.

North Carolina DENR changed
its policies after the commence-
ment of litigation, requiring a
NPDES permit for facilities that
have more than 2,500 swine,
employ a wet waste treatment
system, have made documented
discharges into surface waters in
the past, or have been found to be
in violation of the Certified
Animal Waste Plan. Because
Murphy Farms apparently met
the revised criteria, and therefore
would be required to obtain a
NPDES permit notwithstanding
the preliminary injunction, the
case was remanded to the district
court for resolution of the moot-
ness issue. See Id. at *4.

Navy Decision to
Relocate Jet Aircraft
Complies with NEPA

Citizens Concerned About Jet
Noise v. Dalton, 48 F. Supp.
2d 582 (E.D. Va. 1999), aff’d
without opinion, 217 F.3d
838 (4th Cir. 2000)

by Mike Adamson, Class of 2004 
Washington and Lee University 
School of Law

The underlying action chal-
lenged the transfer of 156 jet air-
craft from Cecil Field in
Jacksonville, Florida (closed by
congressional mandate) to the
under-capacity Naval Air Station
Oceana (”Oceana”) in Virginia
Beach. The district court found
the Navy’s Final Environmental
Impact Statement (“FEIS”) suffi-
cient to meet the requirements of
the National Environmental Poli-
cy Act of 1969 (“NEPA”), in that
it presented “the information
necessary to make an informed
decision.” Citizens Concerned
About Jet Noise v. Dalton, 48 F.
Supp. 2d 582, 608 (E.D. Va.
1999). The plaintiff failed to
prove that the FEIS was inade-
quate in any respect and the
Navy’s decision to relocate the
planes was not arbitrary and
capricious.

As a part of the National
Defense Authorization Act for fis-
cal year 1991, Congress estab-
lished the Base Realignment and
Closure (“BRAC”) Commission
to review recommendations for
closures from each service
branch and submit a report to the
President in 1991, 1993, and
1995. If the BRAC report was
accepted by the President and by

Congress, it became binding law
on the Secretary of Defense. The
1993 report required the closure
of Cecil Field. The 1995 report
directed the transfer of the Cecil
Field aircraft to other east coast
stations, specifically mentioning
the extra capacity at Oceana. The
Navy then applied various opera-
tional screening criteria to nar-
row the possibilities among
twenty eastern air stations down
to five realignment scenarios,
described and analyzed in the
FEIS published March 20,1998.
The Navy’s preferred scenario in
the FEIS was to move all 180
planes to Oceana. The final
Record of Decision, released May
18, 1998, indicated that while the
preferable environmental sce-
nario would move only 120
planes to Oceana, the selected
scenario would move 156.

The plaintiff, a Virginia corpo-
ration composed of area residents
concerned with the impacts of
the selected jet realignment, chal-
lenged the reasonableness and
adequacy of the FEIS. While
NEPA does require the prepara-
tion of an environmental impact
statement for any major federal
action, the court, citing Robertson
v. Methow Valley Citizens Council,
490 U.S. 332, 350-51 (1989), stat-
ed that “[i]f the adverse environ-
mental effects of the proposed
action are adequately identified
and evaluated, the agency is not
constrained by NEPA from decid-
ing that other values outweigh
the environmental costs.” The
court also cited Fayetteville Area
Chamber of Commerce v. Volpe,
515 F.2d 1021, 1024 (1975), in
holding that “[t]he standard for
judicial review is whether the
agency decision, in view of the
FEIS, was arbitrary and capri-
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cious, an abuse of discretion, or
not in accordance with the law.”

The court addressed each
specific concern with the FEIS
raised by the plaintiff. The FEIS
considered all necessary alterna-
tives based on reasonable inter-
pretations of the Base Closure
Act and the 1995 BRAC report.
Environmental factors need not
be considered in the develop-
ment of the alternatives. Instead,
NEPA requires only that the
FEIS subject chosen alternatives
to an environmental impact
analysis sufficient to properly
inform the decision-makers. Use
of 1990 census data and average
sound levels, instead of single-
event noise impacts, to evaluate
the noise impact was appropri-
ate and adequately informed the
decision maker of the significant
adverse noise consequences for
the human environment. “[T]he
choice of scientific methodology
used in an EIS is within the
sound discretion of the agency.”
Id. at 596. As “no federal funds
would be expended in private
mitigation efforts, there was no
need to include those costs” as a
part of the FEIS cost-benefit
analysis. Id. at 597. Such costs
and the impact on property val-
ues could also be properly
excluded as too speculative. The
increased safety risks were ade-
quately considered and “ques-
tions of methodology are within
an agency’s discretion so long as
the method chosen reasonably
informs the decision-maker and
the public of potential environ-
mental impacts and allows
appropriate comparison between
alternatives.” Id. at 599. The
FEIS sufficiently analyzed air
quality impact. NEPA requires
only that pollutant levels be cal-

culated without significant error,
not that Clean Air Act require-
ments be met. The FEIS provid-
ed the required review of
possible mitigation efforts. The
environmental justice analysis,
required by Executive Order
12898, was completed and was
not subject to judicial review.
The Navy properly considered
reasonably certain cumulative
impacts. Finally, the court dis-
missed the argument that the
Navy did not comply with NEPA
simply by having a preferred
alternative to send all planes to
Oceana before preparing the
FEIS. NEPA requires only that
the decision maker be open to
reconsider alternatives in light of
the FEIS. Subsequently, the
Fourth Circuit affirmed the dis-
trict court’s holding.

Federal 
District Court

Insurers Required to
Defend Policyholders
for Environmental
Damages Unless Policy
Contains Absolute
Exclusion

Morrow Corp. v. Harleysville
Mut. Ins. Co., 101 F.Supp.2d
422 E.D. Va., 2000

by Rob Scott, Class of 2004 
Washington and Lee University 
School of Law

In a diversity case with no Vir-
ginia law on point, a federal dis-
trict court interpreted Virginia

law to require general liability
insurers to defend their policy-
holders in actions for environ-
mental damages, including
restitution of remediation costs,
unless the policy contains an
absolute exclusion for all environ-
mental damages.

The lessors of a property that a
dry cleaning business had occu-
pied sued the owners of the dry
cleaning business (“plaintiffs”) on
allegations that the plaintiffs had
spilled or discharged per-
chloroethylene (“PCE”) and
thereby contaminated the leased
property. The various companies
that insured the plaintiffs
(“defendants”) declined to
indemnify or defend the plaintiffs
and the plaintiffs were forced to
settle. The plaintiffs then sued
the defendants for breach of con-
tract based on the defendants’
failure to defend and indemnify
the plaintiffs. The District Court
applied Virginia law to the case.
The plaintiffs moved for summa-
ry judgment on the duty to
defend and the defendants filed a
cross-motion for summary judg-
ment on both the duty to defend
and the duty to indemnify.
Although there was no applicable
Virginia law on the precise issue,
the District Court held that Vir-
ginia would follow the general
rule that all policies in effect from
the date of the injury-in-fact
through the time of the progres-
sive damage were potentially
implicated.

The court then divided the
various insurance policies into
three types and ruled separately
as to whether each type created
a duty to defend on the underly-
ing cause of action. The first pol-
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icy type contained an “absolute”
pollution exclusion for damage
resulting from the “actual or
threatened discharge, dispersal,
release, or escape of pollutants.”
The court found that Virginia
law requires a court to give ordi-
nary meaning to the unambigu-
ous language of an insurance
policy and held that no duty to
defend or indemnify arose under
this type of policy.

The second type of policy con-
tained the same exclusion as the
first type but with an exception
to that exclusion for discharges
that were “sudden and acciden-
tal.” Although the Supreme
Court of Virginia has yet to rule
on the interpretation of this
exception and some jurisdictions
interpret this exception to
require only that a discharge be
unintended, the District Court
cited Virginia’s rule that no word
in an insurance policy is to be
treated as meaningless and con-
sequently held that Virginia
would most likely require that
the discharge be both abrupt and
unintended. The court then held
that the underlying complaint
included allegations of discharges
that could be reasonably inter-
preted as both sudden or abrupt
and accidental or unintended.
Thus, the second type of policy
created a duty to defend.

The third type of policy pro-
vided coverage for injury or
property damage resulting from
the discharge or release of pollu-
tants. The defendants argued
that these policies did not apply
because the complaint alleged
that PCE was first released
before the policies took effect
and the policies stated that only

policies in effect when the dam-
age first manifests itself would
apply. The court held that every
release of PCE created damage
that manifested itself at the date
of the release, thus the third
type of policy created a duty to
defend.

Lastly, the defendants con-
tended that the policies in ques-
tion only covered actions for
damages and thus did not apply
to the underlying case because it
was an action for restitution of
costs incurred to remediate envi-
ronmental harm. The court
noted that some jurisdictions
have held that, according to
strict legal definitions, an action
for restitution is an action for
equitable relief and not an action
for damages. Although there is
no Virginia law on the subject,
the District Court again cited
Virginia’s rule that the terms of
an insurance agreement are to
be given their ordinary and plain
meaning and held that environ-
mental remediation costs are
within the ordinary and plain
meaning of “damages” as the
term is used in a general liability
insurance policy. The defendant
was therefore liable for the plain-
tiff’s defense costs. The court
ruled that a decision on the duty
to indemnify must await further
development of the factual
record.

Antitrust Immunity
Denied to Land
Preservation Group

Virginia Vermiculite, Ltd. 
v. W.R. Grace & Co.–Conn.,
108 F. Supp. 2d 549 
(W.D. Va. 2000)

by Tim Ballo, Class of 2004 
Washington and Lee University 
School of Law

In deciding several cross-
motions for summary judgment,
the United States District Court
for the Western District of Virginia
refused to exempt a nonprofit land
preservation organization from
antitrust liability. In so ruling, the
court declined to sanction preser-
vation as a goal furthering compe-
tition, and denied that the
National Environmental Policy
Act (“NEPA”) and the National
Historic Preservation Act
(“NHPA”) shielded such an organ-
ization from antitrust liability.

Virginia Vermiculite, Ltd.
(“VVL”), for itself and on behalf
of A.D. Peers, who transferred his
claims to VVL, and Millard F.
Peers, Jr. and Norma Peers (col-
lectively, “the Peers”) sued W.R.
Grace & Co.–Conn. (“W.R.
Grace”) and The Historic Green
Springs, Inc. (“HGSI”). VVL and
W.R. Grace are competitors in
the mining of vermiculite, a min-
eral found in only a few locations
in the United States. One such
deposit exists in Louisa County,
Virginia. A.D. Peers and M.F.
Peers sold un-mined Louisa
County land to W.R. Grace,
which contracted to pay royalties
to the sellers based on tonnage
mined. W.R. Grace never mined
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these parcels, however, and even-
tually donated them, along with
several other un-mined tracts, to
HGSI, a nonprofit organization
committed to preserving land in
Louisa County. W.R. Grace
included restrictions in most of
the conveyances prohibiting
future vermiculite mining. Plain-
tiffs attacked the transfers, citing
violations of the Sherman
Antitrust Act (“Sherman Act”)
and Virginia Antitrust Act
(“VAA”), as well as several non-
antitrust abuses.

The court granted defendants’
motions for summary judgment
as to the plaintiffs’ claims under
Sherman Act §1, and the analo-
gous claims under the VAA,
because plaintiffs failed to supply
enough evidence to establish a
relevant market. On the plain-
tiffs’ Sherman Act §2 claims and
analogous VAA claims, the court
granted defendants’ summary
judgment motions as to the
monopolization and attempted
monopolization allegations for
the same reason, but denied such
a motion on VVL’s claims of con-
spiracy to monopolize. Finding
the establishment of a relevant
market unnecessary to sustain
the conspiracy action, the court
cited several W.R. Grace and
HGSI documents to demonstrate
that the conspiracy claims pre-
sented numerous factual issues.
Thus, on a finding of conspiracy
to monopolize, VVL would be
entitled to damages and/or
injunctive relief under the
Clayton Act. The court further
declared, “it is unnecessary at
this stage to determine whether
the antitrust laws recognize
preservation as a legitimate, pro-
competitive goal.” Id. at 570.

The court also ruled on sever-
al of HGSI’s affirmative defenses.
First, HGSI contended that as a
charitable organization, it was
immune from antitrust liability,
and further, that any finding of
liability under the Sherman Act
would be inconsistent with NEPA
and NHPA. The court, however,
granted plaintiffs’ motion for
summary judgment against this
defense, contending that non-
profit preservation organizations
have no such immunity. Id. at
603. The court also cited the
Fourth Circuit’s ruling that the
allegedly commercial nature of
the transactions between W.R.
Grace and HGSI, and the alleged
conspiracy between HGSI and a
non-exempt party would waive
such immunity if it did exist.
Virginia Vermiculite, Ltd. v. W.R.
Grace & Co.-Conn., 156 F.3d 535,
540-1 (4th Cir. 1998). Second,
HGSI asserted a defense under
the First Amendment. The court
granted summary judgment to
HGSI on this defense, but only
insofar as applied in the Noerr-
Pennington doctrine, which
grants antitrust immunity to
companies that work together to
lobby for government action,
when the restraint of trade is a
consequence of that action. 108
F. Supp. 2d at 604. The court next
granted plaintiffs’ summary judg-
ment motion with respect to
HGSI’s allegation that VVL’s
claims represented a “strategic
lawsuit against public participa-
tion” (“SLAPP suit”), finding that,
in addition to being inapplicable
at this stage of the trial and indis-
tinguishable from HGSI’s Noerr-
Pennington defense, the SLAPP
suit defense lacked recognition in
the Fourth Circuit. Id. at 604-5.

The court then denied HGSI’s
motion for summary judgment
based on laches and unclean
hands.

With regard to the Virginia
Conspiracy Act, the court denied
both sides’ motions for summary
judgment, citing factual issues as
to whether defendants acted
together to further a conspiracy
to monopolize. Next, the court
denied W.R. Grace’s summary
judgment argument that A.D.
Peers had released his claims
against W.R. Grace. Continuing
its consideration of the Peers’
lost royalty claims, the court
refused plaintiffs’ motion for
summary judgment on the
alleged bad faith with which W.R.
Grace exercised its contractual
discretion. Subsequently, the
court granted defendants’ motion
for summary judgment on plain-
tiffs’ previously dismissed allega-
tions of unjust enrichment,
because the plaintiffs had failed
to appeal the dismissal. Id. at
609. Finally, the court found that
issues of fact existed as to plain-
tiffs’ claims for past lost royalty
damages, but granted summary
judgment to defendants on plain-
tiffs’ claims for lost future royal-
ties, contending the latter claims
were overly speculative.
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Virginia
Supreme Court

Aggrieved Landowners
Estopped from Seeking
Judicial Remedies For
Zoning Changes Due to
Failure to File a Timely
Appeal of Zoning
Administrator’s Oral
Decision

Lilly v. Caroline County, 
259 Va. 291, 526 S.E.2d 
743 (Va. 2000)

by Angela Jones, Class of 2002 
Washington and Lee University 
School of Law

Landowners Albert J. Lilly and
Judith G. Lilly (“the Lillys”)
appealed a holding of the
Caroline County Circuit Court
that they failed to exhaust admin-
istrative remedies by not filing a
timely appeal to the defendant
Zoning Administrator’s oral deci-
sion as required by statute. The
Supreme Court affirmed the cir-
cuit court’s decision.

The Lillys sought a declaratory
judgment against defendants, the
County of Caroline and Director
of Planning and Community
Development and Zoning Admin-
istrator Michael A. Finchum, for
Finchum’s decision to allow con-
struction of a radio tower as a by-
right use in a rural preservation
zoning district. Defendants filed a
special plea in bar seeking dis-
missal of the Lillys’ motion and
asserting that their attempt to

contest Finchum’s decision was
“time barred.” At issue was
whether the trial court correctly
ruled that the Lillys failed to
exhaust administrative remedies
by not filing a timely appeal to
the Board of Zoning Appeals
(“BZA”), as required by Va. Code
Ann. § 15.2-2311(A).

In 1996, Walter Abernathy
first approached Finchum,
inquiring about the permitting
procedure necessary to con-
struct a radio tower and broad-
casting studio on a two acre land
parcel in rural Caroline County.
Finchum’s original answer was
that he thought the tower and
the transmitting facilities were
permitted by right under the
current zoning ordinance, but a
text amendment to the zoning
ordinance would be required to
construct the broadcast studio
as well as any other structures.

After site plans were filed for a
tower and broadcast studio,
Finchum prepared a proposed
text amendment to the zoning
ordinance to permit, by special
exception, the use of radio/televi-
sion studios and offices. Subse-
quently, the county’s planning
commission held public hearings
at which the Lillys were present
and sometimes spoke. The pro-
posed zoning text amendment
and special exception permit
application were forwarded by
the planning commission to the
County’s Board of Supervisors
(“Supervisors”). During the
Supervisors’ hearings, at which
the Lillys were also present, it
was made clear by the County
Attorney that Finchum, acting as
Zoning Administrator, would
determine whether the tower was

a by-right use and his decision
could be appealed to the BZA.
Finally, at the April 1998 meeting
of the Supervisors, at which the
Lillys were present, Finchum
stated his determination that the
tower could be built without the
approval of a special exception
permit, and that his determina-
tion could be appealed to the
BZA. The Supervisors then
approved the zoning text amend-
ments as well as the application
for a special exception permit to
operate a broadcast facility on
the property. There were no
appeals to the BZA.

Applicable law states that “[i]n
a land use context, a landowner
may be precluded from making a
direct judicial attack on a zoning
decision if the landowner has
failed to exhaust ‘adequate and
available administrative reme-
dies’ before proceeding with a
court challenge.” Lilly v. Caroline
County, 259 Va. 291, 296 (citing
Vulcan Materials Co. v. Bd. of
Supervisors, 238 Va. 24, 29, 381
S.E.2d 215, 217 (Va. 1989)).
Additionally, a person aggrieved
by any decision of the Zoning
Administrator has the right to
appeal to the BZA. Id. (citing
Code of Va. §15.2-2311 (A)
(1950)). There is no statutory
requirement that the Zoning
Administrator’s decision be in
writing. Id. If this mandatory
appeal is not timely filed, the
administrative remedy has not
been exhausted, and the Zoning
Administrator’s decision becomes
a “thing decided” not subject to
court challenge. Id. (citing Dick
Kelly Enter. v. City of Norfolk, 243
Va. 373, 378, 416 S.E.2d 680 (Va.
1992)).
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The Lillys stated the following
reasons as a basis for their
appeal: (1) Finchum’s decision
was made prior to the first public
hearing; (2) comments made at
public hearings did not consti-
tute notice of the decision; (3)
they were not required to appeal
a decision to the BZA when such
a decision was made without
their knowledge and without
notice to them; and (4) they
were not required to appeal to
the BZA a decision which was
voiced as to a matter not then
pending before Finchum or the
County. Id. at 296.

The trial court found, and the
Virginia Supreme Court affirmed,
that the final decision was made
and communicated to the Lillys
at the Supervisors meeting on
April 14, 1998, giving them actu-
al notice, and that they did not
file a timely appeal to the BZA as
required by code. A Zoning
Administrator must make clear
the basis of the decision. Id. at
297 (citing Gwinn v. Alward, 235
Va. 616, 622, 369 S.E.2d 410,
413 (Va. 1988)). Finchum’s state-
ments on April 14, 1998 com-
plied with this requirement. Id.
Additionally, the Lillys’ presence
at the April Supervisors meeting
at which the decision was
announced estopped them from
asserting lack of knowledge or
notice of the decision. Id. (citing
Code of Va. § 15.2-2204(B)). The
record simply did not support
the Lillys’ fourth assertion, and
the case was distinguished from
Vulcan, because applications for
specific relief were pending at
the time of the Zoning
Administrator’s decision. Id.

State Law Does Not
Preempt County Zoning
Regulations Regulating
Harvesting of Timber

Dail v. York County, 
259 Va. 577 (Va. 2000)

by Casey Ratchford, Class of 2003 
Washington and Lee University 
School of Law

Anne F. Dail and her son
James T. Dail, III (“the Dails”)
wanted to harvest timber on a
tract of land that they owned.
This intended use of the land
complied with Virginia’s “best
management practices for
forestry” but violated sections of
York County’s local zoning ordi-
nance. The Dails sought a
declaratory judgment that Vir-
ginia Code § 10.1-1126.1 pre-
empted and invalidated portions
of York County’s Standards for
Forestry Operations (“Forestry
Ordinance”) § 24.1-419, Water-
shed Management and Protection
Area Overlay District (“WMP
Ordinance”) § 24.1-376, and
Environmental Management
Area Overlay District (“EMA
Ordinance”) § 24.1-372. The
trial court granted York County’s
motion to dismiss, holding that
(1) the Dails had not exhausted
their administrative remedies
and (2) even if they had, state
law did not preempt and invali-
date the local ordinances.

The Virginia Supreme Court
reversed the first part of the hold-
ing. The Dail’s challenge was not
that the ordinances were invalid
as applied to their property,
which would have required
exhaustion of administrative
remedies. Rather, the Dails

claimed that the ordinances were
invalid as applied to any property
covered by Virginia Code § 10.1-
1126.1 because that state code
provision preempted and invali-
dated the local ordinances. Such
a challenge requires a determina-
tion as to whether the ordinances
were a valid exercise of the coun-
ty’s zoning authority. Because
neither the zoning administrator
nor the board of zoning appeals
has authority to determine the
validity of county ordinances, the
pursuit of administrative reme-
dies does not resolve the issue.
Consequently, the court held that
the Dails did not need to exhaust
their administrative remedies.

The Virginia Supreme Court
affirmed the second part of the
holding. First, the court held that
Virginia Code § 10.1-1126.1(B)
did not preempt the Forestry
Ordinance requiring submission
and approval of a forest manage-
ment plan by the zoning admin-
istrator. Virginia Code § 10.1-
1126.1(B) authorizes a county
zoning administrator to review
proposed silvicultural activity to
determine whether it complies
with local zoning requirements.
The court held that this provi-
sion is consistent with York
County’s Forestry Ordinance
approval requirement, and the
approval requirement does not
constitute the type of permit pro-
hibited by Virginia Code § 10.1-
1126.1(B). Second, the court
held that Virginia Code § 10.1-
1126.1(B), which forbids enact-
ment of local ordinances
prohibiting silvicultural activity,
does not preempt and invalidate
the EMA Ordinance regarding
clear cutting of timber because
the EMA Ordinance is merely a
limitation on clear cutting, not an
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absolute prohibition. Third, the
court held that a conflict between
the buffer zone provisions of the
ordinance and the buffer zones
suggested by the State Forester’s
best management practices
(“BMPs”) does not invalidate the
ordinance provisions. A state reg-
ulation may invalidate a local
ordinance only if the state regula-
tion has the force and effect of
law. Because the BMPs are mere-
ly guidelines and do not have the
force and effect of law, the court
held that they did not invalidate
the buffer zone provisions of the
local ordinances. The same hold-
ing applies to conflicts between
the BMPs and the ordinance pro-
visions regulating silvicultural
activity for the purposes of main-
taining water quality. Again,
because the BMPs are only guide-
lines, the court held that they did
not invalidate the ordinance pro-
visions regulating silvicultural
activity for the purposes of main-
taining water quality.

Virginia 
Circuit Court

Damage to Historic
Places Sufficient Injury
to Confer Standing

Crutchfield v. State Water
Control Board, 2000 WL
1051926 (Va. Cir. Ct.)

by Maynard Sipe, Class of 2002 
Washington and Lee University 
School of Law

Petitioners, Frances Crutch-
field and Henry Broaddus chal-

lenged a decision by the State
Water Control Board to issue a
Virginia Pollution Discharge
Elimination System Permit to the
County of Hanover. The petition-
ers are owners of a farm located
near the proposed discharge site
along the Pamunkey River. In
their petition, they alleged injury
to plant and animal life, injury to
the public’s recreational use of
the river, and injury to certain
historic attributes of their prop-
erty. Respondents, the State
Water Control Board (“SWCB”)
and the Department of Environ-
mental Quality (“DEQ”), filed a
demurrer contending the peti-
tioners: 1) did not have standing;
and 2) failed to perfect their
appeal by not joining a necessary
party, Hanover County.

In addressing the respondents’
assertion that the appeal was not
perfected, the court noted that
the Supreme Court of Virginia
had allowed the late intervention
of a necessary party in Browning-
Ferris Industries of South Atlantic,
Inc. v. Residents Involved in Sav-
ing the Environment, Inc., 254 Va.
278 (Va. 1997), and granted peti-
tioners leave to amend their peti-
tion without further discussion of
the issue.

Next, the court turned to the
respondents’ contention that
petitioners did not have standing
as they failed to allege an injury
to themselves. Examining the
requirements for standing to
appeal a final decision of the
SWCB in Virginia Code § 62.1-
44.29, the court noted petitioners
must meet the “cases and contro-
versies” standard for review
embodied in Article III of the
United States Constitution. The

court recognized that in order to
allege injury sufficient for Article
III purposes, petitioners must
allege injury to themselves, not
merely injury to the environment
or to other persons. The petition-
ers failed to allege injury to them-
selves in their initial pleading but
the court, citing Ward’s Equip-
ment, Inc. v. New Holland Ameri-
ca, 254 Va. 379, 380 (Va. 1997),
accepted allegations contained in
an exhibit attached to the peti-
tioners’ pleading. The exhibit was
an earlier letter to DEQ in which
petitioners asserted the proposed
discharge outlet would damage
historic places found on their
property. The court recognized
that damage to an individual’s
non-economic interests, such as
recreational, aesthetic or envi-
ronmental interests, can be suffi-
cient injury to support standing,
citing Friends of the Earth, Inc. v.
Laidlaw Environmental Services
(TOX), Inc., 528 U.S. 167, 182
(2000), Lujan v. Defenders of
Wildlife, 504 U.S. 555, 562-63
(1992) and Sierra Club v. Morton,
405 U.S. 727, 734 (1972). The
court found damage to historic
places analogous to damage to
recreational, aesthetic or envi-
ronmental interests and thus, an
injury to property interests suffi-
cient to confer standing upon the
petitioners.
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