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Rails-to-Trails
After Preseault:
A Virginia
Perspective

T he conversion of retired rail-
road beds into recreational
trails has become a wide-
spread practice in our country.
Currently, the United States has over
1,000 “rail-trails” totaling over
10,000 miles.! However, rails-to-
trails programs have not been unop-
posed or without controversy.® A
recent proposal to add a rail-trail in
Botetourt County, Virginia was no
exception.” Most of the opposition to
these projects comes from the own-
ers of property adjacent to the pro-
posed trails. In Preseault <.
Interstate Commerce Commission
(hereafter, Preseault II), the
Supreme Court upheld the preserva-
tion of rail rights-of-way for trail use
as a valid exercise of Commerce
Clause authority and ruled that it did
not amount to an unconstitutional
taking under the Fifth Amendment.*
This article focuses primarily on
rails-to-trails challenges in the wake
of Preseault II, the development of
the rails-to-trails takings claim, and
the viability of such a claim in
Virginia. Other sources have dealt
with the background of rails-to-trails
and the findings of Preseault II at
length, and this article addresses
these issues only briefly.

Introductory and
Background Information

Most rails-to-trails programs owe
their origin to the Trails Act Amend-
ments of 1983,° which allow transfer

of rights-of-way for abandoned rail-
ways to state and local governments
and private organizations interested
in sponsoring trails.® Transferred
rights-of-way for “interim” trail use
are subject to reactivation of rail
service in the future.” The purposes
of the rails-to-trails program include
the preservation of railroad rights-of-
way and the promotion of recre-
ational trails.®* The Trails Act
Amendments were not the first
attempts at converting abandoned
rights-of-way to trails; both the
National Trails Act of 1968* and the
Railroad Revitalization and Regula-
tory Reform Act of 1976 (the “4-R
Act”)" attempted to create addition-
al public trails and to protect rail-
road corridors that were retired from
service. However, the Trails Act
Amendments are unique in their

stipulation that “interim” trail use in
rail corridors “shall not be treated,
for purposes of law or any rule of law,
as an abandonment of the use of
such rights-of-way for railroad pur-
poses.”" It was Congress’ intention
to prevent the abandonment of rail-
road corridors considered for the
program and for the ICC (railways
are now managed by the Surface
Transportation Board or STB) to
retain jurisdiction over those corri-
dors.?

A rails-to-trails conversion begins
when a railroad applies to the STB
for abandonment or discontinuance
of rail service.” Parties interested in
sponsoring a trail on the right-of-way
notify the STB of their plans within
limited time periods." If the STB
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already read it on the Environmental Law Section’s website

(http://www.vsb.org/sections/en/). We are seeking to make
greater use of our portion of the Virginia State Bar website so that we
may better communicate with, and serve, the members of our Section.
This effort began with our posting of the registration information for
the Section’s biennial seminar, “Environmental Science for Lawyers
and Judges,” which was held in April. Shortly afterward, the April issue
of Virginia Lawyer, dedicated to our Section, made a beautiful and sub-
stantive contribution to the State Bar’s website. We would like to hear
from you whether you consider having, or converting to, a web-based
newsletter a valuable use of Section funds; what other internet-based
services you would like the Section to provide; and whether you would
like to receive updates on Section activities via e-mail. Please direct
any comments to our Virginia State Bar liaison, Dolly Shaffner, at
shaffner@vsb.org, and note whether you would like your e-mail
address to be added to a list that the Section may use for purposes
authorized by the Section’s Board of Governors.

By the time you get this issue of the newsletter, you may have

Edward A. Boling
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allows abandonment of rail service
and the railroad expresses interest in
negotiating with the potential spon-
sor, the STB issues a Certificate of
Interim Trail Use (CITU) or a Notice
of Interim Trail Use (NITU)." The
CITU/NITU permits the railroad to
discontinue service and allows 180
days for negotiations between the
railroad and the interested party.*
This 180-day negotiation period can
be extended.” If an agreement is
reached, the sponsor assumes all
responsibility for the right-of-way,
subject to future rail reactivation."

Preseault Il, In Brief

Preseault I began in 1981, when
landowners claiming a fee simple
interest in land burdened by a rail-
way easement brought a quiet title
action in Vermont, alleging abandon-
ment of the railway and “reversion”
of their fee interests.” As the ICC
had not authorized abandonment,
the Vermont trial court dismissed
the landowners’ claim for want of
state jurisdiction.*” The landowners
next sought a certificate of abandon-
ment from the ICC.** The State of
Vermont intervened in the landown-
ers’ action and, later, obtained ICC
approval of a transfer of the ease-
ment from the railroad company to
the city of Burlington pursuant to
the Trails Act Amendments.** The
landowners sought review of the
ICC’s order in the Second Circuit
Court of Appeals, claiming that the
Trails Act Amendments violated the
Commerce Clause and the Fifth
Amendment.” The Second Circuit
rejected both arguments® and the
Supreme Court granted certiorari.

The Supreme Court rejected the
landowners’ contention that rails-to-
trails was outside the scope of the
Commerce Clause, noting that the
preservation of rail corridors and the
creation of a national system of trails
were both legitimate interstate com-
merce interests.” Further, the Court
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noted that even if rails-to-trails did
not serve the purpose of preserving
railroad corridors, the program did
serve the purpose of encouraging
development of additional trails and
“[t]here is no requirement that a law
serve more than one legitimate pur-
pose.”*

The Preseault II Court did not
address the issue of whether or not
rails-to-trails amounted to a Fifth
Amendment taking,”” but did rule
that Tucker Act® remedies were
available for any party alleging a tak-
ing to have occurred.” Relying on
Yearsley v. W.A. Ross Construction
Co.,” the Court ruled that “the Tuck-
er Act is an ‘implie[d] promis|e]’ to
pay just compensation which indi-
vidual laws need not reiterate.”
Since Tucker Act remedies were
available, a claim that rails-to-trails
amounted to an unconstitutional
taking was premature.” However,
Preseault II did not rule on the lower
court’s assertions that: (1) federal
law determines the property rights of
landowners; and, (2) so long as the
ICC determines that land serves a
railroad purpose it retains jurisdic-
tion; the land does not “revert” to
the owner of the underlying fee.”
The Preseault II court did infer that
no takings claim existed unless the
right-of-way would have reverted to
the owner of the fee but for the rails-
to-trails program.* The application
of this inference will be addressed
later.

Post-Preseault Il Challenges

Most challenges lodged since
Preseault IT have been unsuccessful
in blocking rails-to-trails projects.
Two types of post-Preseault II chal-
lenges are noteworthy and will be
discussed in this section: loss of STB
jurisdiction and collateral attempts
to block implementation.

Loss of STB Jurisdiction

The STB loses jurisdiction over a
railway upon its abandonment.®

Thus, if a railway is abandoned the
STB has no authority to issue a
CITU/NITU and implement a rails-
to-trails program.* A “discontinu-
ance” of service (subject to
reactivation in the future) does not
constitute abandonment and allows
the STB to retain jurisdiction over
the right-of-way.”” Since a finding
that a railway is abandoned effec-
tively precludes a rails-to-trails con-
version, many challenges have
alleged that railways were aban-
doned prior to rails-to-trails imple-
mentation. Thus, the determination
of whether or not a railway has been
abandoned or discontinued becomes
critically important.

As a general proposition, aban-
donment is consummated when a
rail carrier expresses intent to aban-
don a line at a time when such aban-
donment is authorized by the STB.*
An indication of intent to abandon,
made at a time when a carrier does
not have authority to do so, does not
constitute abandonment and allows
the STB to retain jurisdiction.”
Thus, when a CITU/NITU has been
issued, the rail carrier’s subsequent
intention to not negotiate an interim
trail use agreement does not consti-
tute abandonment until the expira-
tion of the CITU/NITU.* However,
this result is not the same when a
CITU/NITU has not been issued.

When a railway is abandoned or
discontinued, the STB can impose
restrictive conditions if it determines
that those railways are appropriate
for public use.” Conditions are effec-
tive for a maximum of 180 days.*
However, imposition of public use
conditions will not stay STB jurisdic-
tion if the rail carrier has otherwise
abandoned the right-of-way.” Thus,
when a rail carrier refuses to negoti-
ate an interim trail use agreement
and abandons a right-of-way with
STB authority, the STB loses the
ability to implement a rails-to-trails
program, even if the railroad later
decides to negotiate a trail use agree-
ment.*

The determination of whether a
carrier intends to abandon or dis-

continue service does not follow a
“bright-line” rule. Generally, inten-
tion is based on a “searching and
functional inquiry about the actual
intent of the parties.”* Numerous
factors can be examined, including
whether or not the carrier has
ceased service, removed rails, can-
celled tariffs, and sought exemption
from the STB.* In spite of such
actions, however, a carrier’s
expressed intention to not abandon
its right-of-way can prevent a deter-
mination that the railway has been
abandoned.”” Additionally, negotia-
tions with a potential trail sponsor
are generally indicative of the rail-
way’s intent to not abandon the
right-of-way.*

In summary, STB jurisdiction
(and the ability to implement rails-
to-trails) is susceptible to challenge
when a railway has taken actions
indicative of abandonment under
circumstances permitting abandon-
ment to occur. The railway’s
expressed intention to maintain the
right-of-way can outweigh the rail-
way’s actions and preserve STB juris-
diction.

Collateral Attempts to
Block Implementation

Perhaps the most interesting
post-Preseault II challenge was made
by landowners in a Washington State
case, Redmond-Issaquah R.R. Pres.
Ass'n ©. STB.” In that case, the
Burlington Northern & Santa Fe Rail-
way Company (BNSF) transferred a
suspended railway to The Land Con-
servancy (TLC).* TLC sought and
obtained STB approval to acquire
the line under acquisition exemption
procedures.”™ After obtaining STB
approval of the transfer, TLC filed for
abandonment and notified the STB
of its intention to implement a rails-
to-trails program.> The STB ordered
that the railway be reconveyed to
BNSF, noting that abandonment
exemption procedures are intended
“to support the continued operation
of rail lines in lieu of abandoning
them.... It appears...that TLC has
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put into effect a plan to convert the
line to trail use as soon as possible
following its acquisition of the line.”*
After reconveyance, the STB rein-
stated and granted the abandonment
exemption proceeding.*

Now armed with advance notice
of the proposed trail project, Red-
mond-Issaquah Railroad Preserva-
tion Association (RIRPA), an
association of homeowners, inter-
vened and filed an offer of financial
assistance (OFA) pursuant to 49
U.S.C. § 10904.% An OFA is an offer
to subsidize or purchase a railroad
proposed for abandonment.* Both
BNSF and TLC argued that RIRPA
did not intend to continue rail serv-
ice, but rather intended to block
implementation of a rails-to-trails
conversion.”” The STB rejected
RIRPA’s OFA and granted a NITU to
BNSF to negotiate an interim trail
use agreement.™

RIRPA brought action against the
STB, alleging that continuation of
rail service was not a factor the STB
was authorized to consider in evalu-
ating an OFA.” RIRPA’s contention
was rejected:

The STB was persuaded by the
evidence suggesting that RIRPA
submitted the OFA in order to
frustrate the development of a
recreational trail on the right of
way, taking into account news-
paper articles in which RIRPA’s
leadership made statements
indicating the organization’s pri-
mary interest in purchasing the
line was to preserve its members’
privacy.... The critical factor,
and the basis for the OFA’s rejec-
tion, was the STB’s determina-
tion that future traffic on the line
was highly, if not totally, unlike-
1V.60

A finding that the STB was
required to consider RIRPA’s OFA
would have effectively authorized
objecting landowners to attempt to
“outbid” potential trail sponsors
through their own OFA’s. Redmond-
Issaquah is significant in that it indi-
cates the courts’ willingness to reject
claims that are intended purely to
frustrate rails-to-trails conversions,

even though those claims may be
justified by a narrow reading of the
law.

Takings Claims & Preseault IV

After Preseault II, parties affected
by rails-to-trails conversions have
sought takings compensation under
the Tucker Act. In evaluating rails-
to-trails takings claims, federal
courts have applied an analysis that
is primarily based upon the scope of
the original easements and the fore-
seeability of trail conversions. Con-
trary to the inference of the majority
opinion in Preseault II," reversion of
the right-of-way upon abandonment
is not necessarily the primary factor
in determining whether or not a tak-
ing has occurred. However, regard-
less of the scope of the easement, a
taking has clearly occurred if the
easement would have reverted to its
grantor but for the imposition of the
rails-to-trails program.®

Under Preseault IV, * the analysis
of a rails-to-trails taking claim begins
with an examination of the actual
property rights at issue. The
Preseault IV Court ruled that adja-
cent property owners have suffered
no taking if the railroad right-of-way
is owned in fee simple, regardless of
the contemplation of trail use at the
time the conveyance was made.”
However, if the right-of-way is an
easement a taking may exist if trail
use is outside the easement’s scope.®®

As a general premise, imposition
of trail use which is outside the
scope of an easement is equivalent to
the taking of a new easement and
entitles the owner of the underlying
fee to takings compensation.* Deter-
mination of the scope of an ease-
ment is based on the language of the
conveying instrument read in light of
the common law and state laws in
effect at the time of the con-
veyance.”” Thus, whether trail use is
within the scope of an easement is
ultimately a question of state proper-
ty law.

One defense advanced to rever-
sionary takings claims is the princi-

ple of “preexisting limitations,”
which are established state law prin-
ciples restricting the use of property
that render the new action alleged to
be a taking moot. That is, since the
parties to a railroad easement could
have contemplated or reasonably
foreseen a delay in abandonment
and reversion due to rails-to-trails,
no takings claim exists.® An inquiry
into preexisting limitations thus
becomes an inquiry into whether or
not new regulations are within the
scope of established state law princi-
ples.”

Preseault IV flatly rejected gov-
ernment arguments that no takings
claim existed because preexisting
limitations encompassed “the sweep
of a century of railroad regulation.”™
It appears that such an argument will
continue to be unsuccessful in the
future, barring the unlikely circum-
stance that a state’s law encompass-
es restrictions on rail easements
comparable to trail use. Additionally,
Preseault IV refused to consider
underlying fee owners’ claims in
terms of a regulatory taking under a
“reasonable expectations” analysis:
“It]he expectations of the individ-
ual...do not define for the law what
are that individual’s compensable
property rights.””

A final argument used in support
of the position that rails-to-trails
conversions do not amount to com-
pensable takings claims is based on
the “shifting public use” model of
property rights. As expressed in
Preseault 111, it provides:

[B]oth federal regulation changes
and property interests shift.
The property owner is buying
and selling or transferring his
interest as the federal law ever
more circumscribes that inter-
est. Property rights have been
created under state law in this
model, but the state courts for
years have not applied state law
as a source independent of fed-
eral law in interpreting these
rights.... Plaintiffs bought bur-
dened properties and did so
with expectations historically
rooted in the evolving federal
law regulating abandonments of

Page 4



Envir&nmental Law News

railroads and the state law
which operated companionably
with federal law.™

The implication of the shifting
public use doctrine is that broaden-
ing the scope of an easement, or
delaying reversion of a fee interest, is
foreseeable in light of the history of
federal regulation. Thus, the imposi-
tion of rails-to-trails does not
amount to a taking. This doctrine
has no authority when state law does
not indicate its adoption and its
application was rejected by Pre-
seault IV."

The Takings Claim in Virginia

What, then, is the viability of
rails-to-trails takings claims in
Virginia? Analysis begins with a dis-
cussion of property law in Virginia,
and then moves to an inquiry into
the scope of railroad conveyances.
Last, expectations of the reversion-
ary owner are considered.

Rail Corridors in Virginia

Most commonly, a rails-to-trails
conversion occurs on lands which
were granted by way of easement.
Under Virginia law, an easement is
extinguished when the purpose of
the easement ceases.” Thus, when
rails-to-trails use falls outside the
scope of a railroad easement, and
delays the reversion of property
rights to the fee owner, it is clear that
a takings claim would be upheld
under Preseault IV.

There is also some indication that
Virginia law would support a takings
claim in the case of conversion of a
fee simple corridor, but only under
very limited circumstances. When
land is conveyed in fee simple with-
out any words of limitation it is clear
that the grantee acquires full power
to dispose of the land.” No takings
claim would exist upon conversion of
a fee simple right-of-way, granted
without restriction, to a recreational
trail.” However, when conveyance is
made with a certain use as a condi-
tion subsequent and a proviso that
the land will revert if the condition is

not met, there is a plausible argu-
ment that a rails-to-trails imposition
in violation of that condition is a tak-
ing.

Virginia upholds reverter clauses
in fee simple conveyances. In
Sanford v. Sims, a parcel of land was
conveyed to a railroad to “be used
solely and exclusively...for the pur-
pose of running [the railroad’s] loco-
motives, trains or cars, [and] for
shops, sidings and depots.”” The
conveyance stipulated that if the
railroad were to “cease or fail to
enjoy the said lot or parcel of land for
the purpose herein set forth, then
the said lot of land [would] revert to
and become the property of” the
grantor.”® Some years later, after the
parcel had been conveyed several
times, its then-owner sought a
decree removing the reverter cloud
from its title.” The Virginia Supreme
Court upheld the reverter clause,
ruling that the fee simple con-
veyance was subject to reversion
upon occurrence of the condition
subsequent, use of the land outside
the scope of the conveyance.®

Though Preseault IV states
explicitly that there is no takings
claim when a fee simple rail corridor
is converted to trail use,” under the
actual analysis of Preseault IV there
is a strong argument in Virginia that
such reversionary owners would be
entitled to takings compensation:
“I1]f [the landowners] have interests
under state property law that have
traditionally been recognized and
protected from governmental expro-
priation, and if, over their objection,
the Government chooses to occupy
or otherwise acquire those interests,
the Fifth Amendment compels com-
pensation.” Consider the reasoning
of Glosemeyer v. United States:»

Having established that the ease-
ments would have been extin-
guished, and thus that, but for
the application of the Rails-to-
Trails act, the plaintiffs would
have been seised in their lands
without any restrictions, we have
little difficulty concluding that a
taking has occurred. In this case,
the plaintiffs came into posses-

sion of their lands realizing that
MoPac and MKT, or an appropri-
ate railroad successor, had the
right to operate a rail line across
parts of their lands. Plaintiffs
would have been secure in the
knowledge that Missouri law
guaranteed that only railroads
had that right and that the only
uses that could be made of their
lands were those reasonably
related to the operation of a rail-
road.... Those expectations have
been thwarted.*

Though Glosemeyer dealt with
easements, it is difficult to ascertain
a substantive difference between
easements which revert when extin-
guished and fee simple estates which
revert by the terms of their con-
veyances. In both cases, ownership
of the land would have reverted to
the grantor but for the application of
the rails-to-trails program. In both
cases, the grantor possesses the
expectation that only certain uses
will be made of the granted land, an
expectation that is dashed by the
implementation of rails-to-trails.
Certainly, there is a strong argument
that the grantor of the fee simple
estate with use conditions has also
suffered a taking and is entitled to
compensation.

Less clear is the situation in
which a grantor has conveyed a fee
simple estate with the covenant that
it will be used for railroad purposes
only. Virginia courts have upheld
such restrictive covenants on rail-
road deeds, affirming injunctions®
and awards of nominal damages.*
However, violation of a covenant is
not itself grounds for ejectment or
reversion.”” Conversion of lands
covenanted for railroad purposes to
trail purposes is, thus, not actually a
physical taking. Nonetheless, such a
conversion does deprive a grantor of
the expectation that the granted land
would be used for railroad purposes
only. Possibly a grantor has suffered
a taking of this expectation and is
entitled to nominal compensation
for the loss of that right.
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Scope of Easements

Although Virginia has not ruled
specifically on the issue of whether
trail use is within the scope of a rail-
road easement, other rulings point to
a finding that it is not. Virginia Hot
Springs Co. v. Lowman establishes
a two-tiered standard of review for
determining the scope of an ease-
ment.* Use is outside the scope of an
easement when: (1) the use is a new
use, not in aid of the original use; or
(2) the use imposes a new or greater
burden on the fee owner.*” Based on
this review, a bridlepath was within
the scope of a turnpike easement™
and a roadway easement encom-
passed the right to change the grade
of the road.” However, a railroad
easement granted to a coal company
for the purpose of shipping coal did
not allow the coal company to lease
the railway to a lumber company for
the purpose of shipping lumber: “We
do not think that the deed can natu-
rally or fairly be constructed as pass-
ing anything but a right of way for a
railroad for use in connection with
the primary purpose of the coal com-
pany. To extend it...to the wholly
different and foreign purpose for
which it is now being used, would be
to make a new contract between the
parties.””

Under the Virginia Hot Springs
analysis, the inquiry is simply
whether the trail use is in aid of the
original use, or whether the trail use
imposes a new or greater burden
upon the fee holder. A negative
answer to either question indicates
that trail use is outside the scope of a
rail easement. A majority of jurisdic-
tions have, in fact, ruled that trail
use falls outside the scope of railroad
easements.” The majority reasoning
is well-expressed in Preseault IV:

Although a public recreational
trail could be described as a
roadway for the transportation of
persons, the nature of the usage
[compared with rail use] is clear-
ly different. In the one case, the
grantee is a commercial enter-
prise using the easement in its
business, the transport of goods
and people for compensation. In

the other, the easement belongs
to the public, and is open for use
for recreational purposes....
[T]here are differences in the
degree and nature of the burden
imposed on the servient estate. It
is one thing to have occasional
railroad trains crossing one’s
land. Noisy as they may be, they
are limited in location, in num-
ber, and in frequency of occur-
rence. Particularly is this so on a
relatively remote spur. When
used for public recreational pur-
poses, however, in a region that
is environmentally attractive, the
burden imposed by the use of the
easement is at the whim of many
individuals, and, as the record
attests, has been impossible to
contain in numbers or to keep
strictly within the parameters of
the easement.”

It seems clear that trail use is
both a different use than operation of
a railway, and that it imposes a new
or greater burden upon the fee
owner.

Even where an easement does not
explicitly limit itself to rail purposes,
trail use may be outside the scope of
the easement if it was originally used
for rail purposes. Virginia stipulates
that where “the instrument creating
the easement does not limit the use
to be made thereof, it may be used
for any purpose to which the [holder
of the easement] may then, or in the
future, reasonably be devoted. This
rule is subject to the qualification
that no use may be made of the right
of way, different from that estab-
lished at the time of its creation,
which imposes an additional burden
upon the servient estate.”” It
appears that the preservation of rail
corridors and the creation of a sce-
nic trail are purposes to which the
right-of-way can reasonably be
devoted. However, there is a strong
argument that use of the right-of-way
for trail purposes imposes greater
burdens on the owner of the fee, and
this is precisely the finding of
Preseault IV’s comparison of trail use
and rail use.”

Expectations of
the Reversionary Owner

The “shifting public use” doctrine
cited by the government in Preseault
IV—the idea that the scope of an
easement changes based on the fee
owner’s expectation of changing reg-
ulation—does not appear to have
any support in Virginia law. On the
contrary, the Virginia cases cited in
this article all analyze conveyances
in light of the meanings attached to
them at the time of their creation.”
No reviewed case has relied upon a
line of reasoning that indicates that a
fee owner’s expectation of changing
federal regulation modifies the scope
of a conveyance. “Shifting public
use” and related arguments are like-
ly to fail on a Virginia takings claim
just as they failed in Preseault IV.

'See Garvey Winger, Rails-to-Trails Program

Can Connect Best of Both Worlds for
QOutdoorsmen, RICHMOND TIMES-DISPATCH,
May 14, 1999, at D4.
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Act, 8 KaN. J.L. & Pus. PoLy, 158 (Spring
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Tives & WorLD News, October 8, 2000, at
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October 6, 2000, at B1; Joanne Poindexter,
Proposed Trail Creates Enthusiasm, Anger;
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& WorLD News, October 4, 2000, at B1.
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% Preseault v. ICC, 494 U.S. 1, 17 (1990).
*Id. at 18.

7Id. at 17.
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*“Fritsch, 59 F.3d at 253.

“|d.; Becker v. Surface Transportation Board,
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erning acquisition exemption procedures).

“Redmond-Issaquah, 223 F.3d at 1059.

*Redmond-Issaquah, 223 F.3d at 1059
(quoting The Land Conservancy of Seattle
and King County—Acquisition and
Operation Exemption—The Burlington
Northern and Santa Fe Ry. Co., STB
Finance Docket No. 33389 at 3 (served
Sept. 26, 1997)).

“Redmond-Issaquah, 223 F.3d at 1060.
*Redmond-Issaquah, 223 F.3d at 1060.
%49 U.S.C. § 10904 (1995).

“Redmond-Issaquah, 223 F.3d at 1060.
®Redmond-Issaquah, 223 F.3d at 1060.
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% Redmond-Issaquah, 223 F.3d at 1064 (cita-
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5 Preseault Il, 494 U.S. at 16.

% Preseault v. United States, 100 F.3d 1525,
1550-51 (Fed. Cir. 1996) (hereafter,
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Montgomery County, Md. v. United States,
37 Fed. Cl. 545, 585 (1997).
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®/d. at 1533.

.
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Id. at 1534.

®Chevy Chase, 37 Fed. Cl. at 584.
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"'ld. at 1540.

2 Preseault v. United States, 27 Fed. Cl. 69,
90 (1992) (hereafter, Preseault Ill).

“Preseault IV, 100 F.3d at 1541.

" American Oil Co. v. Leaman, 101 S.E.2d
540, 552 (Va. 1958); McCrerry .
Chesapeake Corp., 257 S.E.2d 828, 831
(Va. 1979).

" See Gordon Metal Co. v. Kingan & Co., 111
S.E. 99, 100 (Va. 1922) (relying upon 1919
Code).

"*Preseault IV, 100 F.3d at 1533.

"Sanford v. Sims, 66 S.E.2d 495, 496 (Va.
1951).

Id. at 496.
“ld. at 497.

®Jd. at 499 (however, the failure of the owners
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claim within the statute of limitations pre-
vented reversion).

8 Preseault IV, 100 F.3d at 1533.
#/d. at 1550.

845 Fed. Cl. 771 (2000).

%/d. at 781.

Virginian Ry. Co. v. Avis, 98 S.E. 638, 641
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®Martin v. Norfolk Redevelopment & Hous.
Auth., 140 S.E.2d 673, 677-78 (Va. 1965).

& Shreve v. Norfolk & W. Ry. Co., 64 S.E. 972,
975 (Va. 1909).

#Virginia Hot Springs Co. v. Lowman, 101
S.E. 326, 330 (Va. 1919).

8d.; see also Anderson v. Stuarts Draft Water
Co., 87 S.E.2d 756, 759 (Va. 1955) (apply-
ing Virginia Hot Springs analysis).

“Virginia Hot Springs, 101 S.E. at 330.
9 Stuarts Draft Water, 87 S.E.2d at 760.

®Robertson v. Bertha Mineral Co., 104 S.E.
832, 835 (Va. 1920) (emphasis added).

% Preseault IV, 100 F.3d 1525, 1543 (Fed. Cir.
1996).

“Id. at 1542-43.

®Cushman Va. Corp. v. Barnes, 129 S.E.2d
633, 639-40 (Va. 1963) (citations omitted,
emphasis added).

%Preseault IV, 100 F.3d at 1542-43.
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Co.; see also Hermitage Methodist Homes
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Bragg v.
Robertson —
Section 404 of the
Clean Water Act,
and Mountaintop
Removal: Where
Do We Go From
Here?

by Christopher Luttrell

Introduction

n October 20, 1999, United
OStates District Court Chief

Judge Charles Haden shocked
the coal mining community of West
Virginia when he handed down his
decision in Bragg ©. Robertson.' By
granting the Plaintiffs’ motion for
summary judgement on two critical
issues,’ Chief Judge Haden effectively
destroyed the present-day practices
of mountaintop removal in the State
of West Virginia. Specifically, Chief
Judge Haden held that the Director
(“Director”) of the West Virginia
Department of Environmental Pro-
tection (“DEP”) lacks authority to
issue valley fill permits under the aus-
pices of present valley fill permitting
practices involving perennial and
intermittent streams.® Depending
upon the Fourth Circuit, Chief Judge
Haden’s decision may reverberate
throughout other states, such as Vir-
ginia and Kentucky, where mountain-
top removal mining and valley fills
endure under similar regulatory prac-
tices as those in West Virginia.

Undoubtedly, Chief Judge Haden’s
decision is one that will be debated
for years. Such will be the life of any
decision that so strongly affects the
economic, environmental, and social
interests of an industry as important
as West Virginia coal mining. As the
motto goes, coal mining in West Vir-
ginia is more than a job — it’s a way of
life.

The interests involved, however,
only represent a portion of Bragg’s
enormity. Of noted importance is
Chief Judge Haden’s interpretation
of the Clean Water Act (“CWA”)'—
an interpretation that destroyed
what for years had been considered
the appropriate method for issuing
valley fill permits. Specifically, Chief
Judge Haden held that Section 404
of the CWA, a section entitled
“Permits for dredged or fill material,”
does not apply to valley fills.” Many
people have speculated as to the
effects Chief Judge Haden’s decision
will have on more sexy issues—such
as the buffer-zone rule, which will be
discussed later. This paper, however,
is going to examine a topic less
attractive, but possibly more impor-
tant: how has Bragg affected the reg-
ulation of valley fills under the CWA.

In order to conduct a thorough
study of this issue, this paper will
first give a description of the tradi-
tional permitting practices—those
implemented during the pre-Bragg
era. Then, this paper will examine
Chief Judge Haden’s rationale for
deciding that Section 404 does not
apply to valley fills. Finally, this
paper will determine if, in fact, Chief
Judge Haden has legislated from the
bench or merely revealed the correct
application of existing law.®

Valley Fill Permitting Under
Section 404 in the Pre-Bragg
Era

Under the pre-Bragg regulatory
regime, there were three CWA per-
mits that a coal operator had to
obtain in order to construct a valley
fill: a Section 401 permit,” a Section
402 permit,® and a Section 404 per-
mit.’

The Section 401 permit, com-
monly referred to as a water-quality
certification, assures that the pro-
posed valley fill complies with all
CWA requirements. In addition, the
agency issuing the permit must also
assure that all comparable state pro-
visions are satisfied." Section 401

permits are more or less a certifica-
tion that water quality standards are
met from the state where the “dis-
charge originates or will originate.”"*
In West Virginia, the Director of the
DEP is authorized to issue certifica-
tion of water quality standards. In
the event the state does not have an
agency authorized to issue Section
401 permits, the Administrator
(“Administrator”) of United States
Environmental Protection Agency
(“EPA”) issues the permit.

Section 402 governs the dis-
charge of pollutants into waters of
the United States.” Under Section
402, the Administrator is authorized
to establish guidelines and require-
ments that ensure compliance under
prescribed criteria established in
enumerated sections of the CWA" or
to establish “such conditions as the
Administrator determines are neces-
sary to carry out the provisions
of...[the CWA.]""

The Section 402 permit is part of
the National Pollutant Discharge
Elimination System (“NPDES”) per-
mit program. The NPDES, which is
set up to govern the discharge of pol-
lutants from a point source into the
waters of the United States, is best
described as a system of cooperative
federalism. A state, under Section
402(b), can propose a “full and com-
plete description of the program it
proposes to establish and adminis-
ter” to govern the discharge of pollu-
tants into the waters of the United
States.® If the state program is
authorized, then the state appoints
an agency to issue Section 402 per-
mits.”” Similar to Section 401 per-
mits, when the state does not have
an authorized program, the Adminis-
trator issues the permits.*® West Vir-
ginia has an approved program, and
has subsequently appointed the DEP
to issue Section 402 permits."

The Section 404 permit® is the
odd-duck of the CWA. Unlike Sec-
tion 401 or 402 permits which are
authorize by either state agencies or
the EPA, Section 404 permits are
issued by the Secretary of the Army
(“Secretary”) acting through the
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Chief of Engineers, a member of the
Army Corp of Engineers (“Corp”).”!
This section of the CWA governs the
discharge of dredged or fill materials
from a point source into the waters
of the United States.”? Dredged mate-
rial is any material that is dredged or
excavated from a body of water.* Fill
is “any material that is used for the
primary purpose of replacing an
aquatic area with dry land or of
changing the bottom elevation of an
[sic] waterbody.”* Traditionally,
operators and the bureaucrats
authorized to issue Section 404 per-
mits assumed that a valley fill is
composed of fill, and therefore
requires a Section 404 permit. Chief
Judge Haden rejected this traditional
interpretation — a rejection that will
be examined at length in the next
section of this paper.

According to Section 404, the
Secretary is bound by certain guide-
lines before he or she can legitimate-
ly issue a Section 404 permit.*
These guidelines, which are purport-
ed “to restore and maintain the
chemical, physical, and biological
integrity of waters of the United
States through the control of
dredged or fill material,”*® are devel-
oped by the Administrator of the
EPA?" in conjunction with the Secre-
tary.”® These guidelines are com-
posed to establish certain criteria to
be followed when assessing proposed
dredged and fill permits® and reflect
a basic presumption of the CWA: dis-
charge of dredged or fill material into
the waterways, unless causing only
minimal and acceptable adverse
impacts on the ecosystem, should be
prohibited.” Many times, these
guidelines are referred to as
404(b)(1) Guidelines.

Specifically, 404(b)(1) Guide-
lines set forth enumerated criteria
that must be followed when the Sec-
retary considers a Section 404 per-
mit. These considerations are as
follows: (1) is “there is a practicable
alternative to the proposed dis-
charge which would have less
adverse impact of the aquatic
ecosystem;”* (2) will the discharge

cause or contribute to violations of
any preexisting law, either state or
federal, concerning water quality,
effluent standards, or protected
species;* (3) will the discharge
cause “significant degradation of the
waters of the United States;”* and
(4) have “appropriate and practica-
ble steps...been taken which will
minimize potential adverse impacts
of the discharge on the aquatic
ecosystem.”*

As one can see, the regime that
existed prior to Bragg required the
operator to face a myriad of qualifi-
cations in order to obtain the permit.
For years, this regime existed, as
both state and federal agencies and
coal operators assumed that the 404
permit was a necessary section of
valley fill permitting process. As the
next section of this paper will illus-
trate, Chief Judge Haden abrogated
this approach, leaving many people
wondering, “What’s next?”

Bragg v. Robertson: Section
404 Does Not Apply to Valley
Fills

In July 1998, the West Virginia
Highlands Conservancy and a hand-
ful of West Virginia citizens (collec-
tively, “Plaintiffs”) brought suit
against a group of Federal and West
Virginia state officials (collectively
“Defendants”) for alleged violations
under the Surface Mining Control
and Reclamation Act of 1977
(“SMCRA”).” According to the Plain-
tiffs, the Defendants (1) were
engaged in a “pattern and practice”
of issuing valley fill permits without
first making necessary findings in
accordance with state and federal
law and (2) that the Director’s
authority did not extend to issuing
permits for valley fills that bury sub-
stantial portions of intermittent or
perennial streams.™

Through a proposed consent
decree, all but two of the original
claims were settled. Included within
this settlement were Counts 11, 12,
and 13, which, when settled, dis-
missed the Federal Defendants.”” The

Court accepted this decree, but
retained jurisdiction to “interpret
and enforce the agreement until fully
performed.”?*

When the dust cleared, only two
of the original claims remained. Both
of these claims were based upon the
“buffer-zone” rule—a component of
SMCRA promulgated by the Office of
Surface Mining (“OSM”) to protect
streams, stream channels, and
stream ecology.” The buffer-zone
rule has specific guidelines that the
authorized agency must follow
before issuing a permit, similar to
the 404(b)(1) Guidelines.”” In West
Virginia, the Director of the DEP is
authorized to issue buffer-zone per-
mits and, by law, required to make
enumerated findings under the
buffer-zone guidelines.*

In response to these two claims,
the Defendants offered a variety of
defenses, including one that relied
on a Memorandum of Understanding
entered into by the DEP, the EPA,
the OSM, and the Corp.* The Memo-
randum allows “...that the findings
for buffer-zone authorization are to
be met through compliance with the
ostensibly comparable...[404(b)(1)
Guidelines] necessary to carry out
dredge and fill activities under CWA
§ 404.”* In other words, the Memo-
randum states that the buffer-zone
rule findings were not required to
issue a buffer-zone permit. Instead,
as long as the 404(b)(1) Guidelines
were followed, a buffer-zone permit
could be granted.*

The Defendants’ arguments
under the Memorandum relied heav-
ily on the premise that CWA Section
404 permits valley fills.* This inter-
pretation was, as stated before, the
accepted interpretation within the
coal mining community, both among
bureaucrats and coal operators. Sim-
ply stated, it was believed that in
order to obtain a valley fill permit,
the coal operator had to obtain a
Section 404 permit from the Corp.

As stated in a previous section of
this paper, Section 404 applies to
dredged or fill material discharged
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into the waters of the United States.
Dredged material is “material that is
dredged from waters of the United
States.”* Since “the overburden
originating from mountaintop min-
ing is not excavated or dredged from
the waters of the United States,”*’
Chief Judge Haden’s analysis focused
on fill material and its meaning.

The Corps and the EPA define fill
material as “any material used for
the primary purpose of replacing an
aquatic area with dry land or of
changing the bottom elevation of an
[sic] waterbody.”** According to this
definition, pollutants* that are “dis-
charged into the water primarily to
dispose of waste” are not included
under Section 404. Discharge of pol-
lutants for the primary purpose of
waste is regulated by the EPA under
Section 402 of the Clean Water Act.™

The Code of Federal Regulations
provides a list of activities that are
regulated by Section 404. This list
includes:

“Placement of fill that is neces-
sary for the construction of any
structure in a water of the
United States; the building of
any structure or impoundment
requiring rock, sand, dirt, or
other material for its construc-
tion; site-development fills for
recreational, industrial, com-
mercial, residential, and other
uses; causeways or road fills;
dams and dikes; artificial islands,
property protection and/or recla-
mation devises such as riprap,
groins, seawalls, breakwaters,
and revetments; beach nourish-
ment; levees; fill for structures
such as sewage treatment facili-
ties, intake and outfall pipes
associated with power plants and
subaqueous utility lines; and
artificial reefs.”!

According to Chief Judge Haden,
a valley fill, in spite of the common-
ality of name, does not fit under the
Section 404’s definition of fill. He
gives two basic explanations for this
conclusion. First, although a valley
fill does have the effect of replacing
an aquatic area with dry land and
changes the bottom elevation of

land, it is not constructed to replace
an aquatic area with dry land or to
change the bottom elevation of land.
Instead, a valley fill is intended to
dispose of rock and dirt. The fact
that a valley fills in a waterbody is
only incidental. When a coal opera-
tor sets out to construct a valley fill,
his or her intention is to create a
dump for the overburden from its
mining operation. This overburden
is industrial waste® and therefore a
pollutant as defined by the Code of
Federal Regulations (“C.F.R.”).”
Consequently, a valley fill is regulat-
ed under Section 402 of the CWA.*

Secondly, Chief Judge Haden
states that Section 404 only applies
to activities that are constructive by
nature. In each example provided by
the C.F.R., the intention of the listed
activity is to construct or build a
device or structure that has future
value. For example, dams may gener-
ate electricity; levees, hopefully, will
stop the free flow of water; fill for site
development creates a more attrac-
tive or more workable land. A valley
fill, however, provides no advantages
for future land use.” It merely fills a
hollow or a valley, destroying streams
in the process. Chief Judge Haden
makes note that none of the activities
listed in the C.F.R. “include any sort
of waste disposal.”™ After completely
his analysis of the relevant statutory
law, Chief Judge Haden moved to the
limited case law that attempts to pro-
vide a definition of a valley fill. In
Friends of Santa Fe County ©. Lac
Minerals, Inc., a local environmental
advocacy group brought a citizen suit
under a collection of state and feder-
al environmental regulations, includ-
ing the CWA." According to the
advocacy group, the defendants vio-
lated Section 404 of the CWA by con-
structing an overburden pile from a
gold mine. This overburden pile
resulted in acid mine drainage, thus
violating Section 404 of the CWA.*®

The District Court of New Mexico
rejected the advocacy group’s argu-
ment, holding that the overburden
was not “dredged material” or “fill
material” under CWA Section 404’

Instead, overburden is a “pollutant
discharged into the waters of the pri-
marily to dispose of waste.”* Conse-
quently, overburden is governed by
Section 402 of the CWA, and under
the auspices of the EPA.

In West Virginia Coal Associa-
tion . Reilly, a group of coal mining
associations and coal mining compa-
nies raised an argument similar to
that in Lac Minerals." Here, the
plaintiffs argued that permitting
authority over valley fill permits
rests with the Secretary and not the
EPA. In other words, the plaintiffs
asserted that Section 404 which cov-
ers “dredged” or “fill” material
applies to valley fills. Thus, the Sec-
retary, and not the EPA, has power to
issue valley fill permits.©> The Court
responded with the following:

“IB]ecause the [Corps’] defini-
tion of fill material included only
material placed for the ‘primary
purpose’ of ‘changing the bottom
elevation of a waterbody, it
would appear that the [Corp]
never intended to regulate the
disposal of waste or spoil in val-
ley fills. The primary purpose of
the fills...is to dispose of
waste..., not to create dry land
such as is need for construction
of buildings, or land develop-
ment, as contemplated by the
[Corps’] definition above.”

In short, the Court found that the
permitting of valley fill material was
under the auspices of the Secretary
and not the Administrator. Standing
by precedent, Chief Judge Haden
accepted this definition, and, in con-
junction with his interpretation of
relevant statutes, held that the
Corps’ Section 404 authority does
not apply to valley fills.**

Bragg leaves the coal communi-
ty with a thinner, more fit regulato-
ry regime under the CWA. As
discussed previously, the traditional
practice under the CWA was to
obtain permits under Sections 401,
402, and 404. Now, the practice will
only contain Section 401 and 402
permits. Valley fills, in spite of past
misunderstandings, are composed
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of pollutants and thus regulated
under Section 402.

In some ways, it seems as if
Bragg may have certain favorable
effects on the mining industry; the
resulting regulatory regime under
the CWA is simplified, and simplifi-
cation undoubtedly means less pro-
cedure. Furthermore, coal
operators obtained Section 402 per-
mits under the traditional permit-
ting process. Obtaining that same
permit cannot be too hard, right?

This is not the case. Simplicity of
procedure should not be confused
with simplicity of substance. It is
quite conceivable that the EPA
under its Section 402 authority will
create regulations that are more
stringent than the 404(b)(1) Guide-
lines. Due to increased public and
political awareness surrounding
mountaintop removal, EPA officials,
including the Administrator, now
have an increased interest in pro-
tecting themselves from scrutiny.
Strengthening Section 402 guide-
lines that govern valley fill permits
is an easy and effective way to gain
such protection.

Such a result occurred in Reilly.
The underlying claims brought by
the West Virginia Coal Association
against the EPA were based on the
EPA’s adoption of a policy that gen-
erally prohibited in-stream treat-
ment ponds and fills for coal mining
wastewater.”® This policy set up a
very detailed protocol limiting when
the EPA would “not object to a pro-
posed in-stream pond or fill.”®
From 1987 until the Reilly decision
in 1989, 41 draft permits out of a
total of 700 submitted by the West
Virginia Department of Natural
Resources were rejected on the
basis of the EPA’s concerns about
in-stream treatment.®’

As the Reilly claim illustrates,
the EPA has been known to promul-
gate regulations under its Section
402 authority that detrimentally
affect the coal industry. A similar
result in the future is not inconceiv-

able.

When the Bragg opinion was
released, the citizens of West Virginia
reacted in a variety of ways. Environ-
mentalists commended Chief Judge
Haden for taking a stand in an area of
law that many judges feared. Gover-
nor Cecil Underwood, a strong advo-
cate of mountaintop removal mining,
criticized Chief Judge Haden for
“effectively halt[ing]...much of the
mining of coal mining in [West Vir-
ginia.]”*® Governor Underwood also
describes the actions of the Plaintiffs
as the cause of “extensive human suf-
fering.”*

Obviously, much of the fanati-
cism surrounding the Bragg decision
centers on Chief Judge Haden’s
buffer-zone holding and resulting
injunction directed against the
Director of the DEP. As time pro-
gresses, however, Chief Judge
Haden’s CWA interpretation may
garner more attention, especially if
the EPA dictates stringent guidelines
similar to those addressed in Reilly.
Then, it becomes more likely that
Chief Judge Haden’s CWA interpreta-
tion will gain interest. Inevitably,
such interest will breed criticism,
criticism similar that heard today
throughout the coal mining commu-
nity.

The criticism, however, may be
unwarranted. Chief Judge Haden did
nothing more than interpret the law
as it applied to valley fills. The case
law, which was directly on point,
defined the parameters of the Corps’
authority under Section 404. The
applicable CWA Sections—401, 401
and 404, are clear and unequivocal
in defining their scope.

Depending upon the impending
Fourth Circuit review, the predica-
ment this paper foresees may or may
not come to fruition. Taking into
consideration the Fourth Circuit’s
reputation, Chief Judge Haden’s
opinion is arguably ripe for reversal,
or maybe not—who knows? Only
time will tell what effects, if any,
Chief Judge Haden’s decision will
have on the coal mining community
of West Virginia.

On December 7, 2000, the Fourth
Circuit Court of Appeals entertained
oral arguments in the Bragg .
Robertson case. Individuals, both for
and against mountaintop removal
mining, anticipate and hope that the
Fourth Circuit’s opinion in Bragg
will provide some guidance in the
application of the Clean Water Act to
valley fills. Yet, given the intensity
that inspires both advocates for and
against mountaintop removal min-
ing, the Fourth Circuit’s upcoming
decision will likely prove to be noth-
ing more than another step in a long
line of appeals for the valley fill issue.
This paper attempts to analyze the
merits behind Chief Judge Charles
Haden’s decision to issue the injunc-
tion halting the continued use of val-
ley fills.

'Bragg v. Robertson, No. 2:98-0636, 1999
WL 1000181 (S. D. W. Va. 1999).

2The plaintiffs sought to enjoin the defen-
dants from granting further valley fill permits
under the present-day practices. The court,
as stated above, sided with the plaintiffs and
enjoined the Director of the West Virginia
Department of Environmental Protection
from (1) granting further buffer zone permits
without first making mandatory findings as
required by both state and federal law and
(2) from approving further surface mining
permits under current state and federal laws
that would authorize the placement of
excess soil in intermittent and perennial
streams for the primary purpose of disposal.
See ld. at 15-17.

#0On October 29, 1999, Chief Judge Haden

stayed his decision amidst what he labeled
“misunderstandings” and “egregious mis-
representations.”  See, Memorandum
Opinion and Order Granting Stay, No. 2:98-
0636, 1999 WL 1000195 (S. D. W. Va.
1999).

*Federal Water Pollution Control (Clean
Water) Act, §§ 101-607, 33 U.S.C. §§
1251-1387 (1994).

5See 33 U.S.C. 1344.

¢Details of the underlying claims in Bragg are
beyond the scope of this paper and will not
be discussed unless beneficial for a more
thorough understanding of Section 404 of
the CWA. This paper is not intended to be a
recapitulation of the entire Bragg opinion.

"See 33 U.S.C. § 1341.
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8See § 1342.
See § 1344,
108 1341(a)(1).

""Id. The applicable state statutes, such as
the West Virginia Water Pollution Control
Act, will not be examined in this paper. See,
W. VA. CopE § 22-1-6 (1994).

233 U.S.C. § 1341(a)(1).
1,

“The enumerated sections are §§ 1311,
1312, 1316, 1317, 1318, and 1348. The
content of these sections are of little impor-
tance to this paper and will not be
described.

1§ 1342(a).

©§ 1342(0).

[d.

8§ 1342(a)(1).

©See W. VA. Cope § 22-1-6(d)(6) (1994).

2Under Section 404, the Secretary is author-
ized by Congress to issue two types of per-
mits, individual or general. See 33 U.S.C. §
1344(a) and (e). An individual permit only
applies to a specific site. A general permit
can be issued for a category of activities
involving dredged or fill material as long as
the Secretary “determines that the activities
in such category are similar in nature, will
cause only minimal adverse environmental
effects when performed separately, and wil
have only minimal cumulative adverse effect
on the environment.” General permits are
limited to a five year life and can be revoked
or modified at any time by the Secretary.

2§ 1344(d).

2The definition of “waters of the United
States” has evolved over time. In 1975, the
District Court for the District of Columbia
held that Congress intended to assert feder-
al jurisdiction over the nation’s water’s to the
maximum extent permitted under the com-
merce clause of the Constitution. See,
N.R.D.C. v. Callaway, 392 F.Supp. 685 (D.
D. C. 1975). Since then, the Corps has
extended the definition of waterways to
include artificially created wetlands and wet-
lands physically separated from other
waters. See, Lawrence R. Liebesman, The
Section 404 Dredged and Fill Material
Discharge Permit Program, in THe CLEAN
WAaTER ACT HanDBOOK 136 (Parthenia B.
Evans ed. 1994).

#Permits for Discharges of Dredged of Fill
Material into Waters of the United States, 33
C.FR. § 323.2(c).

%33 C.FR. § 323.2(6).

%33 U.S.C. § 1341(a).

%40 C.FR. § 230.1.

" See 40 C.FR. § 230.

»See 33 C.FR. § 328.

240 C.FR. § 230.1-80.
%40 C.FR. § 230.1(c).

%40 C.FR. § 230.10(a).
240 C.FR. § 230.10(b).
%40 C.FR. § 230.10(c).
%40 C.FR. § 230.10(d).

% Surface Mining Control and Reclamation
Act of 1977, Pub. L. 95-87 (1977), 30
U.S.C. §§ 1201-1328 (1994).

®Bragg, 1999 WL 1000181, at *2.

%The Federal Defendants were all members
of the Army Corp of Engineers, including
Colonel Dana Robertson, the named
Defendant. See Id., 1999 WL 1000181, at
2.

®/d., 1999 WL 1000181, at *2, citing Bragg v.
Robertson, 54 FSupp. 2d 653 (S. D. W. V.
1999).

®[d. citing Fep. ReGc. 15176.

“The West Virginia buffer-zone rule states:
“No land within one hundred feet (100") of
an intermittent or perennial stream shall be
disturbed by surface mining operations
including roads unless specifically author-
ized by the Director. The Director will author-
ize such operations only upon finding that
surface mining activities will (1) not adverse-
ly affect the normal flow or (2) gradient of the
stream, (3) adversely affect fish migration or
(4) related environmental values, (5) material-
ly damage the water quality or (6) quality of
the stream and (7) will not cause or con-
tribute to violations of applicable State and
Federal water quality standards.” W. VA.
CopE ST. R. title 38 § 2-5.2 (1998). The
Federal buffer-zone rule is found at 30 C.F.R.
§ 816.57, and states many of the same
requirements.

“'W. VA. Cope ST. R. title 38 § 2-5.2 (1998).

“#This Memorandum was entitled “For the
Purpose of Clarifying the Application of
Regulations Related to Stream Buffer Zones
Under the Surface Mining Control and
Reclamation Act for Surface Coal Mining
Operations that Result in Valley Fills.”

“33 U.S.C. § 1344.

“8ince Section 404 Guidelines are part of a
separate certification process conducted by
the Corps, substituting the Section 404
Guidelines would essentially nullify all

responsibility on the part of the Director to
make required findings. In other words, the
Director, under the Memorandum'’s interpre-
tation of the law, could find that the Corps
had issued a Section 404 permit, and thus
excuse himself or herself from making any
substantive findings. In fact, the Director
would not be required to make any sub-
stantive findings under the Memorandum'’s
interpretation.

“Chief Judge Haden, however, states that
the Memorandum does not rely solely on
the Corps’ Section 404 authority to issue
valley fill permits. The Memorandum was
entered into by three different agencies. The
OSM, which is responsible for issuing valley
fill permits, is authorized to make such a
substitution, in spite of the fact that the Corp
lacked the authority under Section 404 to
grant valley fill permits. Therefore, Chief
Judge Haden’s second step for explaining
the rationale behind his decision was to
compare the Section 404 Guidelines with
the buffer-zone guidelines. After an exhaus-
tive study, Chief Judge Haden concluded
that the Section 404 Guidelines were “more
lenient, less protective” than the buffer-zone
guidelines. Consequently, the Defendants’
Memorandum argument was rejected. See,
Bragg, 1999 WL 1000181, at *12.

%33 C.FR. § 323.3(0).
Bragg, 1999 WL 1000181, at *10.
%33 C.FR. § 323.2(6).

“Pollutants are defined as “dredged spoail,
solid waste, incinerator residue, filter back-
wash, sewage, garbage, sewage sludge,
munitions, chemical wastes, biological
materials, radioactive materials,...heat,
wrecked or discarded equipment, rock,
sand, cellar dirt, and industrial, municipal,
and agricultural wastes discharged into
water.,”40 C.FR. § 122.2.

%33 C.FR. § 323.2(e).

133 C.FR. §323.3(f).

%2Bragg, 1999 WL 1000181, at *10.
% See footnote 49.

%Bragg, 1999 WL 1000181, at *10.

%Some advocates for mountaintop removal
mining will argue that valley fills do in fact
provide more manageable land since the
land is flatter. Chief Judge Haden, however,
relies on the intention of the activity, not the
effect.

*Bragg, 1999 WL 1000181, at *10.

"Friends of Santa Fe County v. Lac Minerals,
Inc., 892 F.Supp. 1333 (D. N. M. 1995).

®ld., at 1337.
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*Id., at 1342-43.
©Id., at 1342.

#"West Virginia Coal Association v. Reilly, 728
F. Supp. 1276 (S. D. W. V. 1989).

1d., at 1282.

®Bragg, 1999 WL 1000181, at *11, citing,
Reilly 728 F.Supp. at 1286-87.

%The Fourth Circuit Court of Appeals affirmed
Reilly and made its own statement in an
unpublished opinion. This Court stated:
“The discharge of fill material at issue here is
expressly for the purpose of disposing of
waste or spoil from the mining operations.”
Bragg, 1999 WL 1000181, *11, citing, West
Virginia Coal Association v. Reilly, 932 F.2d
964, 1991 WL 75217 at *4 (4th Cir. 1991).
This statement may prove relevant in the
near future when the Bragg decision is
appealed.

®Reilly, 728 F. Supp., at 1277.
®Jd., at 1280.
ld., at 1281.

¢ Cecil Underwood, Position Paper Patricia
Bragg, et al., v. Col. Dana Robertson, et al. <
http://www.state.wv.us/governor/pp102999.
htm

“ld.

2001 Select
Environmental
Bills Passed by
the Virginia
General Assembly
and Approved by
the Governor

David R. DuBose

T he Virginia General Assembly
adjourned February 24, 2001.
Although the focus of this
“short” session was the state budget,

the legislature passed several envi-
ronmental measures:

HB 1687 [Amending Section
10.1 -1022.1]

Land Conservation Foundation;
Funds for Natural Area Protection

Removes a previous restriction
that a holder or a public body must
be in existence or operating in
Virginia for more than five years in
order to qualify for a state grant for
purchasing an interest in land for the
protection of a natural area. (This
bill is identical to SB 1012.)

HB 1758 [Amending Section
62.1-44.33]

Boats and Vessels; Waste
Discharge Regulations

Requires the Salt Water Control
Board regulations controlling the
discharge of waste from boats into
the waterways of Virginia to become
effective no later than July 1, 2002.

HB 1873 [Amending Section
10.1-1429.1]

Voluntary Remediation of
Contaminated Properties

Expands voluntary remediation
program for properties owned by
local governments by (1) ending the
requirement that local governments
must pay registration fees when vol-
untarily remediating their proper-
ties; (2) creating the Virginia
Voluntary Remediation Fund to pro-
vide grants to local governments in
order to encourage remediation of
contaminated  properties; and
(3) authorizing loans to be made
from the Virginia Water Facilities
Revolving Fund to local governments
for remediating contaminated prop-
erties to reduce ground water con-
tamination.

HB 1875 [Amending and reen-
acting Section 10.1-1142]

Open Burning

Amends the qualified restriction
on open burning between Febru-

ary 15 and April 30 of each year. It
allows open burning if the fire is for
prescribed burning and managed by
someone certified in such an activi-
ty. The State Forester must grant
approval of the burn before Febru-
ary 1. Open burning is also permit-
ted to control either exotic or
invasive plant species, to maintain or
establish wildlife habitats, or for
management of heritage resources.
The State Forester has the power to
revoke, if any open burning presents
a hazard.

HB 2177 [Amending Section
10.1-418]

Staunton Scenic River

Extends from 10.8 to 40.5 miles
the portion of the Staunton River
designated as part of the Virginia
Scenic Rivers System.

HB 2223 [Adding Section 18.2 -
145.1]

Agricultural or Forestry
Product, Facility or Animal

Provides for a misdemeanor
offense or felony upon any entity
that destroys a farm product grown
for testing or research purposes in
product development. (This bill is
identical to SB 1187).

HB 2292 [Amending Chapters
1032 and 1054 of the Acts of
Assembly of 2000]

Nontidal Wetlands; Effective Date

Moves up, from October 1, 2001
to August 1, 2001, the effective date
for the comprehensive nontidal wet-
lands regulatory program for the Vir-
ginia Department of Transportation’s
linear transportation projects. (This
bill is identical to SB 1243).
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HB 2302 (Adding Section 10.1 -
2- 200.2 and Amends Section
10.1 - 202]

Littering in State Parks

Imposes a fine of up to $250 for
littering in a state park. Proceeds are
to be used for park maintenance.

HB 2310 [Amending Section
62.1-44.15:1.2]

Lake Level Contingency Plans

Requires contingency plans for
surface water impoundments used to
cool generators that takes into
account and minimizes adverse
effects on beneficial uses (protection
of wildlife, recreation, and cultural
value) of any release reduction
requirements. The reduction in the
release amount would not be imple-
mented if it adversely affects (1) the
ability to meet quality water stan-
dards, (2) the ability to provide ade-
quate water for consumption, or (3)
fish and wildlife.

HB 2330 [Adding Section 10.1 -
1186.4]

Enforcement in Federal Courts of
Matters within Jurisdiction of the
State Environmental Agencies.

Authorizes the Virginia Attorney
General to intervene on behalf of
various state environmental boards
pursuant to Rule 24 of the Federal
Rules of Civil Procedure upon any
action in federal court to resolve a
litigation dispute brought by the fed-
eral Environmental Protection
Agency. (This bill is identical to SB
1297).

HB 2417 [Amending Section
28.2-520]

Hydraulic Dredges; Clams

Prohibits a person from (1) using
a hydraulic dredge to harvest clams,
or (2) having a hydraulic dredge on
board his boat, unless a permit has
been issued by the Marine Resources

Commission. An exemption is pro-
vided for anyone traveling between
docks for maintenance or repair, or
when off loading catches made in
federal waters. A violation of this
section is a Class 1 misdemeanor.

HB 2601 [Amending and
Reenacting Section 62.1 -
44.5]

Discharges into State Waters;
Notification Required

Amends the former notification
requirement to include all persons,
not just those with a discharge per-
mit from the State Water Control
Board, to notify state authorities of
the occurrence of an illegal dis-
charge into state waters. (This bill is
identical to SB 1285).

HB 2774 [Amending Sections
62.1-198 and 62.1-199]

Resources Authority

Adds the remediation of brown-
fields and contaminated properties
to the list of projects that may be
funded through the Virginia Re-
sources Authority. (This bill is iden-
tical to SB 1402).

HB 2827 [Amending Section
62.1-44.19:3]

Sewage Sludge

Authorizes localities to adopt an
ordinance that provides for the mon-
itoring of the land application of
sewage sludge. The Board of Health
shall adopt regulations, by January
1, 2003, requiring persons whose
land applies sludge to pay a fee. The
fee cannot exceed the direct costs to
localities for monitoring the applica-
tion of sewage sludge.

SB 837 [Amending Section
28.2-1203]

Subaqueous Permit Exemption

Exempts from having to obtain a
permit from the Virginia Resources

Commission certain landowners
who withdraw water for agricultural,
horticultural or silvicultural irriga-
tion on riparian lands or for the
watering of animals on riparian
lands. Landowners qualify for the
exemption if (1) they do not erect a
permanent structure on the river
bed, (2) they comply with require-
ments administered by the DEQ
under Title 62.1, and (3) the activity
does not adversely impact instream
beneficial uses.

SB 1003 [Adding Section 10.1-
1422.6 and repealing Section
10.1-1422.5]

Statewide Recycling Program

Requires the state Department of
Environmental Quality (DEQ) to
establish a statewide program to
manage (1) used motor oil; (2) oil fil-
ters; and (3) antifreeze. The DEQ is
charged with (a) maintaining a list of
sites that accept these used prod-
ucts; (b) creating a website with
information on collection sites; and
(¢) developing an outreach educa-
tion program. Retailers who sell such
products but who do not accept the
return of used products must post a
sign giving consumers information
on collection sites. Failing to post
such a sign is subject to a $25 fine.

SB 1112 [Reenacting Section
58.1-439.7]

Income Tax Credit for Purchase
of Machinery and Equipment for
Processing Recyclable Materials

Extends from January 1, 2001, to
January 1, 2004, the sunset date of
both corporate and income tax cred-
its allowed for purchase of machin-
ery and equipment for processing
recyclable materials.
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SB 1166 [Amending Section
10.1-604]

Definition of Impounding Structure

Revises the definition of “im-
pounding structure” to include:
(1) all dams that are twenty-five feet
or greater in height and that create
an impoundment capacity of fifteen
acre-feet or greater, and (2) all dams
that are six feet or greater in height
and that create an impoundment
capacity of fifty acre-feet or greater.

SB 1247 [Amending Sections
10.1-563 and 10.1-566]

Regulation of
Land-disturbing Activity

Requires, as a prerequisite for
the approval of soil and erosion
plan, a certificate of competence
issued by the Board of Soil and
Water Conservation to be obtained
by an individual who will be in
charge of and responsible for carry-
ing out land-disturbing activities.

SB 1251 [Amending Section
10.1-2128]

Virginia Water Quality
Improvement Fund

Provides that local governments
are eligible for Virginia Water Quali-
ty Improvement Fund grants for
point or non-point source pollution
prevention, reduction and control
programs or for efforts on land leased
to a local government by the Com-
monwealth.

SB 1318 [Amending section
46.2-1304.1]

Commercial Vehicles Used to
Transport Municipal Solid Waste

Allows local governing bodies to
regulate commercial vehicles used to
transport municipal solid waste by
1) prohibiting such vehicles from
being parked at locations other than
those specified in the ordinance and
2) requiring leak proof construction

of vehicle cargo compartments.
Penalties for violations could be no
more stringent than those allowed
for traffic violations (i.e. up to $200).

SB 1348 [Amending Section
62.1-44/15:3]

New Individual Pollutant
Discharge Elimination Permit

Requires applications for new
individual Virginia Pollutant Dis-
charge Elimination permits authoriz-
ing the new discharge of sewage,
industrial waste, or other waste into
state waters to be certified by local
authorities that the location and
operation of the discharging facility
are consistent with applicable ordi-
nances. Reduces from 45 to 30 the
number of days within which the
locality must notify the applicant
and the State Water Control Board of
the facility’s compliance or non-
compliance.

SB 1386 [Amending Section
10.1-1322.3]

Air Emissions Banking Program

Requires that the banking and
trading credits or allowances regula-
tions of the Air Pollution Control
Board applicable to the electric
power industry promote competition
in the industry; foster construction
of new, clean generating facilities;
and provide set-asides for new
sources of emissions of five percent
for the first five years and two per-
cent per year thereafter. The initial
allocation period is five years.

SB 1404 [Amending Section
62.1-44.18:3]

Permits for Private
Sewerage Facilities;
Waiver of Filing Requirements

Provides that the State Water
Control Board may waive the
requirement that an operator of a
private sewerage facility file a plan to
control the threat to public health or

the environment from the closure of
such facility, if the operator was per-
mitted prior to January 1, 2001 and
discharges less than 5,000 gallons of
effluent per day. The Board may
issue the waiver upon a finding that,
for at least five years, the operator
has not violated any regulation or
order of the Board, of a permit, or
any provision of the State Water
Control Law. The locality in which
the facility is located must approve
the waiver, and the Board may
revoke the waiver in good faith. If the
cessation of an operation with a
waiver results in significant harm,
the operator is guilty of a Class 4
felony and he is liable to the
Commonwealth and any applicable
subdivisions.

S.J. 373 [Resolution]

The Commission Studying the
Future of Virginia’s Environment

Provides that the Commission
Studying the Future of Virginia’s
Environment shall continue to mon-
itor the implementation of its recom-
mendations and create opportunities
for Commission members to become
familiarized with environmental
issues that may require legislative
action. The Commission must report
its findings and recommendations to
the Governor and the 2002 Session
of the General Assembly.

Failed Bills

Several environmental bills failed
in committee, but bear watching
next year. For example, SB 821, a bill
to expand the geographical scope of
the Chesapeake Bay Preservation
Act (CBPA) was put off indefinitely
by a 9 to 4 vote of the Senate Agri-
culture, Conservation and Natural
Resources Committee on January
22nd. On the same day, a bill to
establish new civil penalties for vio-
lations of the CBPA, SB 1256, was
defeated by the same Senate com-
mittee.
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Originally enacted in 1988, the
CBPA requires, in part, that land
developers and farming operations
establish buffer zones to prevent
agricultural runoff and other pollu-
tion sources from contaminating
streams and rivers that ultimately
flow into the Chesapeake Bay.

At present, the reach of the
CBPA extends to geographic areas
that, generally, are located to the
east of Interstate 95. SB 821, the bill
put off by committee, would have
extended the coverage of the CBPA
to some locations in western
Virginia.

Other environmental legislation
which failed in committee include:

HB 712
Natural Resources Policy Act

Summary as introduced:

The bill creates the Virginia Nat-
ural Resources Policy Act. The Act
repeals the existing Environmental
Impact Statement review process
(which applies to state projects using
$100,000 in state funds) and
replaces it with a natural resource
impact review process. This process
applies to actions utilizing $500,000
or more of state-provided funds for
the acquisition of an interest in land,
for the construction of any new facil-
ity; or for the improvement, expan-
sion, support or maintenance of an
existing facility. Policies against
which such actions are to be judged
are expressed. The Virginia Natural
Resources Council is created to
review the natural resource impact
reports and provide comment to the
Governor. State funds are not to be
disbursed for actions reviewable by
the Council without the Governor’s
approval following his review of the
Council’s comments. Among the
Council’s other duties are to (i) fos-
ter the coordination and implemen-
tation of natural resource policies;
(ii) biennially produce a report that
includes a review of the state of the
Commonwealth’s natural resources;
(iii) assist localities, when requested,
in the evaluation of actions with

potential natural resource impacts;
and (iv) provide staff support to
meetings that are to be held at least
quarterly by the Secretaries and
other members of the Governor’s
cabinet. The cabinet-level meetings
are to review programs, policies and
major initiatives to (a) identify con-
flicts with natural resource preserva-
tion efforts and the purposes and
policies set forth in the Act; (b) eval-
uate the natural resource benefits
and burdens of each Secretariat’s
programs, policies and initiatives,
including the expenditure of state
funds; and (c¢) develop planning,
coordination and policy decisions to
achieve the purposes and policies of
the Act, including measures to uti-
lize state funding in a manner that
preserves and protects the Common-
wealth’s natural resources. This is a
recommendation of the Commission
on the Future of Virginia’s Environ-
ment.

HB 2384
Wetlands mitigation

Summary as introduced:

Prohibits the Commonwealth
from mitigating the loss of natural
wetlands by creating or restoring
wetlands in areas outside the hydro-
logic unit in which those natural
wetlands are located.

HB 2470

Electric utility
restructuring; green power

Summary as introduced:

Directs the State Corporation
Commission to establish guidelines
for competitive service providers of
electricity that desire to market
their energy in Virginia as “green
power.” In defining what constitutes
Green Power, the Commission shall
consider the information on fuel
mixes of electricity generators that
the Commission is required to col-
lect pursuant to the Electric Utility
Restructuring Act. The designation
of certain electricity as Green Power
shall provide consumers thereof

with assurance that the Commission
has confirmed that the provider’s
marketing information has been
substantiated as valid. Non-qualify-
ing electricity providers will be
barred from wusing the “Green
Power” label. This is a recommenda-
tion of the Consumer Advisory
Board established pursuant to the
Restructuring Act.

SB 1030

Major stationary
air pollution sources

Summary as introduced:

Provides that any stationary
source or group of stationary sources
within a one-mile radius of each
other that (i) generate, transmit, or
distribute electric services and (ii)
emit or have the potential to emit 50
tons per year or more of nitrogen
oxides shall be considered a “major
stationary air pollution source” for
the purposes of the Board’s Preven-
tion of Significant Deterioration
(PSD) permit program and the
Board’s operating permit program
established pursuant to the federal
Clean Air Act. The bill also requires
that applicants for a permit to modi-
fy or construct a major stationary
source demonstrate that they have
obtained nitrogen oxides emission
reduction credits, allowances or off-
sets in a ratio of 1.2:1 from a source
within the Commonwealth prior to
the issuance of a permit.
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United States
Supreme Court

CWA - Damages
Assessed for Discharging
Pollutants

United States . Smithfield
Foods, Inc., 191 F.3d 516 (4th
Cir.), cert. denied, 121 S. Ct.
46 (2000).

by Jonathan Azano

Smithfield Foods, Inc. (“Smith-
field”) appealed a grant of summa-
ry judgment in favor of the United
States finding Smithfield liable for
violations under the Clean Water
Act (“CWA”). Finding that Smith-
field submitted false Discharge
Monitoring Reports (“DMRs”) and
violated the CWA by discharging
pollutants into the Pagan River at
levels above the allowable limits of
its 1992 permit, the United States
District Court for the Eastern Dis-
trict of Virginia imposed a $12.6
million civil penalty. The Fourth
Circuit held that: (1) the district
court did not err when it found that
orders issued by the Virginia State
Water Control Board (“VSWCB”)

did not condition, revise, or
supercede Smithfield’s obligations
under its 1992 water discharge per-
mit; (2) the suit was not (a) pre-
cluded by the Supreme Court’s
decision in Guwaltney of Smith-
field, Ltd. ©. Chesapeake Bay
Foundation, Inc., 484 U.S. 49
(1987) or § 510 of the CWA, 33
U.S.C.A. § 1370 (West 1986); or (b)
barred by § 309(g)(6)(A)(ii) of the
CWA, 33 U.S.C.A. § 1319(g)(6)
(A)(ii) (West 1986 & Supp. 1999);
and (3) the district court did not
err in calculating the penalty with
respect to its determination of eco-
nomic benefit and the denial of
“sood-faith” credit to Smithfield
for its compliance efforts. The
Fourth Circuit affirmed the district
court’s grant of summary judgment
on liability and remanded for cor-
rection of a four percent miscalcu-
lation of the civil penalty.

Smithfield claimed the district
court erred in finding that the
order issued by the VSWCB in May
of 1991 did not take precedence
over or alter the terms of the 1992
permit. However, the Fourth Cir-
cuit affirmed the district court’s
conclusion that Smithfield did not
follow the procedures required for
the modification of a permit and
none of the Board’s special orders
and letters were issued in accor-
dance with the permit modification
requirements. Thus, Smithfield
could not support its argument that
the special orders or letters issued
by the Board modified the terms of
the permit. Furthermore, the court
found it illogical that correspon-
dence written before the 1992 per-
mit was finalized could change the
terms of a subsequently-issued
document.

The Fourth Circuit also af-
firmed the district court’s reason-
ing with respect to whether the suit
was barred by the CWA. Smithfield
claimed that the Environmental

Protection Agency (“EPA”) could
not bring suit because the CWA
provides that “any violation that a
State has commenced and is dili-
gently prosecuting shall not be the
subject of a federal civil enforce-
ment action.” 33 U.S.C.A. §
1319(g)(6). However the courts
concluded that Virginia’s enforce-
ment scheme was not sufficiently
comparable to § 309(g) to bar the
suit. The scheme did not give Vir-
ginia the authority to assess admin-
istrative penalties without the
violator’s consent and did not pro-
vide adequate procedures for
notice and public participation.

Smithfield also claimed the dis-
trict court’s finding was precluded
by the Supreme Court’s decision in
Gwaltney. In Gwaltney, the Court
recognized that there would be
cases where it would be counter-
productive to assess penalties
against violators who had agreed to
take corrective actions that were
not otherwise required. Gawaltney,
484 U.S. at 60-61. Because Smith-
field agreed to take non-mandatory
corrective actions, it claimed that
the district court’s decision to
assess administrative penalties vio-
lated Gwaltney. The district court
acknowledged the Supreme Court’s
holding in Gwaltney, but found the
alleged corrective actions did not
preclude the EPA’s enforcement
action because the chosen enforce-
ment methods were not achieving
compliance. Furthermore, the dis-
trict court found that once the
non-mandatory corrective actions
were incorporated into the 1992
permit, the CWA required the EPA
to enforce them. Thus, the EPA’s
enforcement action did not violate
8§ 510 of the CWA, which allows
states to adopt more stringent
effluent limits than those required
under the CWA. 33 US.CA. §
1370. The Fourth Circuit affirmed
the district court’s holding and
rationale on this point.
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Smithfield also contested the
district court’s $12.6 million civil
penalty. Smithfield claimed the
penalty improperly trebled the
84.2 million economic benefit that
Smithfield received from dispos-
ing of the wastewater. Smithfield
also contended that the district
court “double counted” its viola-
tions by counting separately its
exceedances of daily maximum
limits when it had already
imposed thirty days of violations
for exceedances of the monthly
average limit for the same sub-
stance. Violations for each count-
ed day allowed for a penalty of up
to $25,000.

The Fourth Circuit noted that
the discretionary calculations nec-
essary to award civil penalties are
reviewed for abuse of discretion
and concluded that the penalty was
not an abuse of discretion. The
court found that the district court
considered a number of factors,
including economic benefit, to
determine the appropriate penalty.
The Fourth Circuit held the district
court did not “double count” the
violations because the CWA antici-
pated such a penalty structure.
This type of penalty structure
allowed the courts more flexibility
in fashioning appropriate penalties
because it allowed the courts to
distinguish between permittees
who violate a monthly average
limit but do not violate daily maxi-
mum limits and those who violate
the monthly average limit and also
violate daily maximum limits.
Despite the fact that the penalty
was exactly three times the eco-
nomic benefit, the court held that
the civil penalty did not indicate
that the district court simply tre-
bled the economic benefit.

Lastly, the Fourth Circuit con-
cluded that the district court did
not err when it denied Smithfield
good-faith credit for its efforts to

connect to a sanitation system.
The district court denied the good-
faith credit because it found little
evidence that Smithfield made any
good-faith efforts to comply with its
permits. The court’s conclusion
was based on evidence that Smith-
field did not facilitate its connec-
tion to the sanitation system or
mitigate its discharges by treating
its wastewater or decreasing its
releases of pollutants in the inter-
im.

Court Reserves
Judgment Regarding
Interpretation of
Pennsylvania Hazardous
Waste Statute

Fiore v. White, 120 S. Ct. 469
(1999), cert. question
answered, 757 A.2d 842, later
proceeding, 121 S. Ct. 38
(2000).

Petitioner William Fiore, who
had been convicted in a Pennsylva-
nia state court of operating a haz-
ardous waste facility without a
permit, filed a petition for a writ of
habeas corpus. The United States
District Court for the Western Dis-
trict of Pennsylvania granted the
writ, but the United States Court of
Appeals for the Third Circuit
reversed. The United States
Supreme Court granted certiorari
and reserved judgment. The Court
certified to the Pennsylvania
Supreme Court the question of
whether that court’s interpretation
of the relevant statute, as
expressed in the Commonwealth
©v. Scarpone decision, stated the
correct interpretation of that
statute as of the date that Fiore’s
conviction became final.

William Fiore and David Scar-
pone were convicted under Pa.
Stat. Ann., Tit. 35, § 6018.401(a)
for operating a hazardous waste
facility without a permit. Although
the state conceded that the defen-
dants did in fact possess a permit,
it argued that their alteration of a
monitoring pipe to conceal a leak-
age problem exceeded the terms of
the permit to such a degree that
their continued operation of the
facility was “un-permitted.” Each
defendant appealed his conviction.
The Pennsylvania Superior Court
affirmed Fiore’s conviction, and the
Pennsylvania Supreme Court
denied Fiore leave to appeal,;
Fiore’s conviction thus became
final. The Pennsylvania Common-
wealth Court, however, rejected
the trial court’s interpretation of
the statute and set aside Scarpone’s
conviction. The Pennsylvania
Supreme Court then affirmed the
Commonwealth Court, ruling that
Pennsylvania had not established
the key element of lack of a permit
and that mere alteration of the haz-
ardous waste facility was not
enough to render the operation of
that facility “un-permitted.”

After the Scarpone decision,
Fiore twice asked the Pennsylvania
Supreme Court to review his con-
viction, but that court denied both
requests. Fiore then sought collat-
eral relief in the state courts, but
the Court of Common Pleas of
Allegheny County and the Superior
Court both denied his request for
collateral relief. These courts held
that at the time of Fiore’s convic-
tion, the prevailing interpretation
of § 6018.401(a) was different from
the Pennsylvania Supreme Court’s
subsequent interpretation in the
Scarpone case, and that Fiore was
not entitled to a retroactive appli-
cation of the law.

Fiore then petitioned for a writ
of habeas corpus in the federal
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courts. Fiore argued that he had
been imprisoned for conduct that
was not criminal under the rele-
vant state statute. The district
court granted the petition, but the
Court of Appeals for the Third
Circuit reversed. The United States
Supreme Court granted certiorari.

In delivering the Supreme
Court’s opinion, Justice Breyer
stated that Fiore’s claim depended
on whether the Pennsylvania
Supreme Court’s interpretation of
the statute in the Scarpone case
represented the true meaning of
the statute at the time of Fiore’s
conviction. In other words, if the
Pennsylvania high court’s ruling —
that a conviction under §
6018.401(a) could not stand if the
defendant merely altered his oper-
ation of a hazardous waste facility,
but still possessed the required
permit — was the prevailing inter-
pretation of the statute at the time
that Fiore’s conviction became
final, then Fiore was wrongfully
convicted. But if the Pennsylvania
Supreme Court had changed the
interpretation of § 6018.401(a)
from the interpretation applicable
at the time of Fiore’s conviction,
then that conviction would stand.

Therefore, the Supreme Court
certified the following question to
Pennsylvania Supreme Court:
“Does the interpretation of Pa.
Stat. Ann., Tit. 35, § 6018.401(a)
(Purdon 1993), set forth in Com-
monwealth ©. Scarpone, 535 Pa.
273, 279, 634 A.2d 1109, 1112
(1993), state the correct interpre-
tation of the law of Pennsylvania at
the date Fiore’s conviction became
final?” Fiore ©. White, 120 S. Ct.
469, 473 (1999). The Supreme
Court held that only after it
received the answer to this ques-
tion would it be able to rule on the
federal constitutional questions
raised in the case. Therefore, the
Supreme Court reserved judgment

and further proceedings in the case
until it received a response from
the Pennsylvania Supreme Court.

CWA - Mootness and
Standing in Citizen Suits

Friends of the Earth, Inc. .
Laidlaw Environmental
Services (TOC), Inc., 120 S.
Ct. 693 (2000).

Friends of the Earth brought an
action pursuant to the citizen suit
provision of the Clean Water Act
(“CWA”) against the holder of a
National Pollutant Discharge Elimi-
nation System (“NPDES”) permit,
alleging violation of mercury dis-
charge limits. Plaintiffs sought
declaratory and injunctive relief,
civil penalties, costs, and attorney’s
fees. The United States District
Court for the District of South Car-
olina found numerous permit viola-
tions, imposed a penalty of
405,800, but denied a request for
declaratory and injunctive relief.
The United States Court of Appeals
for the Fourth Circuit vacated and
remanded with instructions to dis-
miss on the grounds of lack of
standing and mootness. The
Supreme Court granted certiorari.
The United States Supreme Court
held that plaintiffs had standing to
bring a citizen suit seeking both
injunctive relief and civil penalties
and that the action was not ren-
dered moot by the permit holder’s
compliance with permit limits or
shut-down of its facility.

Defendant Laidlaw Environ-
mental Services (TOC), Inc.,
(“Laidlaw”) bought a facility in
Roebuck, South Carolina, and
applied to the South Carolina
Department of Health and Environ-
mental Control (“DHEC”) for a
NPDES permit under the CWA, 33

U.S.C. § 1342(a)(1). The permit
authorized discharges and set lim-
its on the amounts of the dis-
charges. Laidlaw  repeatedly
exceeded the limits set by the per-
mit.

On April 10, 1992, Friends of
the Earth and Citizens Local Envi-
ronmental Action Network
(“FOE”) notified Laidlaw of their
intention to file a citizen suit under
the CWA, 33 U.S.C. § 1365(a), after
the expiration of the requisite 60-
day notice period. Laidlaw then
requested that DHEC file a lawsuit
against the company. The day
before the 60-day notice period
ended, DHEC and Laidlaw reached
a settlement requiring Laidlaw to
pay $100,000 in civil penalties and
to make “every effort” to comply
with its permit obligations. In part,
Laidlaw was hoping this settlement
would be dispositive of the impend-
ing suit by FOE.

On June 12, 1992, FOE filed a
citizen suit seeking declaratory
and injunctive relief and an award
of civil penalties. Laidlaw moved
for summary judgment on the
ground that FOE lacked standing
to bring the lawsuit. The district
court denied summary judgment
and found that plaintiffs had stand-
ing. The court concluded that a
civil penalty of $405,800 was
appropriate. In particular, the dis-
trict court found that the judg-
ment’s “total deterrent effect”
would be adequate to forestall
future violations, given that Laid-
law would have to reimburse the
plaintiffs for a significant amount of
legal fees. The court declined to
order injunctive relief because
Laidlaw, after the lawsuit began,
had achieved substantial compli-
ance with the terms of the permit.

The Fourth Circuit vacated the
district court’s order and remanded
with instructions to dismiss for
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lack of standing and mootness. The
court held that the case became
moot once Laidlaw complied with
the terms of its permit and the
plaintiffs failed to appeal the denial
of equitable relief. The court rea-
soned that the only remedy cur-
rently available to FOE would not
redress any injury FOE had suf-
fered

The United States Supreme
Court held that an association has
standing to bring suit on behalf of
its members when (1) its members
would have standing to sue in their
own right, (2) the interests are ger-
mane to the organization’s pur-
pose, and (3) neither the claim
asserted nor the relief requested
requires individual members’ par-
ticipation in the lawsuit. The rele-
vant showing to establish standing
is not injury to the environment,
but injury to the plaintiff.

The Supreme Court also held
that the Fourth Circuit erred in
concluding that a citizen suit claim
for civil penalties must be dis-
missed as moot when the defen-
dant, after commencement of the
litigation, has achieved compliance
with its NPDES permit. The defen-
dant argued that its facility had
been shut down and had discontin-
ued discharges completely. The
standard for determining whether
a case has been mooted by the
defendant’s voluntary conduct is
stringent. A case might become
moot if subsequent events make it
absolutely clear that the allegedly
wrongful behavior could not rea-
sonably be expected to recur. The
court must be assured those opera-
tions and discharges could never
recommence. This heavy burden of
persuading the court that the chal-
lenged conduct cannot reasonably
be expected to recur lies with the
party asserting mootness.

The Fourth Circuit erred in con-
cluding that a citizen suitor’s claim
for civil penalties must be dis-
missed as moot when, after com-
mencement of litigation, the
defendant has come into compli-
ance. Standing doctrine ensures
that the resources of the federal
courts are devoted to disputes in
which the parties have a concrete
stake. Yet by the time mootness is
an issue, abandonment of the case
may prove more wasteful than fru-
gal. The Supreme Court reversed
the holding of the Fourth Circuit
and remanded.

CWA - Cert. Denied on
Issue of Criminal Liability
for Negligence

Hanousek v. United States,
120 S. Ct. 860 (2000)
(Thomas, J., dissenting).

Petitioner Edward Hanousek, Jr.
appealed his conviction under the
Clean Water Act (“CWA”) for negli-
gently discharging oil into a naviga-
ble water of the United States. The
Supreme Court of the United
States denied petitioner’s writ of
certiorari. Justice Thomas dissent-
ed from the denial of certiorari in
an opinion joined by Justice
O’Connor.

In 1994, Hanousek was employed
as the roadmaster of the White Pass
& Yukon Railroad. His duties includ-
ed supervision of a rock quarrying
project. During rock removal opera-
tions, Hanousek was off duty and at
home when an independent contrac-
tor’s mistake caused a petroleum
pipeline to rupture and spill between
1,000 and 1,500 gallons of oil into a
river. Hanousek was indicted and
convicted under criminal provisions
of the CWA, 33 U.S.C. 88
1319(¢)(1)(A), 1321(b)(3), for negli-

gently discharging oil into a naviga-
ble water of the United States. He
was fined $5,000 and sentenced to
sequential terms of six months
imprisonment, six months in a
halfway house, and six months of
supervised release. On appeal,
Hanousek argued that the imposi-
tion of criminal liability for ordinary
negligence in discharging oil into the
river violated his Due Process rights.

The Ninth Circuit Court of
Appeals rejected his Due Process
claim, reasoning, in part, that the
criminal provisions of the CWA
are “public welfare legislation”
because the CWA “is designed to
protect the public from potential-
ly harmful or injurious items” and
criminalizes “a type of conduct
that a reasonable person should
know is subject to stringent public
regulation and may seriously
threaten the community’s health
or safety.” Hanousek v. United
States, 176 F.3d 1116, 1121 (9th
Cir. 1999) (quoting Liparota <.
United States, 471 U.S. 419, 433
(1985).

In dissent from the denial of
certiorari, Justice Thomas noted
that the issue of whether the CWA
is appropriately characterized as a
public welfare statute is an issue on
which the circuit courts are divid-
ed. Justice Thomas argued that it
was erroneous to rely on the notion
that the CWA is a public welfare
statute. Instead, he claimed that in
order “to determine as a threshold
matter whether a particular statute
defined a public welfare offense, a
court must have in view some cat-
egory of dangerous and deleterious
devices that will be assumed to
alert an individual that he stands in
responsible relation to a public
danger.” Hanousek «©. United
States, 120 S. Ct. 860, 861 (2000)
(Thomas, J., dissenting) (quoting
Staples ©. United States, 511 U.S.
600, 613 n.6 (1994)).
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Justice Thomas noted that the
present case illustrates that the
CWA imposes criminal liability for
persons using standard equipment
to engage in broad ranges of ordi-
nary industrial and commercial
activities. Thomas argued that this
strongly militates against conclud-
ing that the public welfare doctrine
should apply because “even dan-
gerous items can, in some cases, be
so ‘commonplace and generally
available’ that we would not con-
sider regulation of them to fall
within the public welfare doc-
trine.” Hanousek, 120 S. Ct. at 861
(quoting Staples, 511 U.S. at 611).
By adopting the public welfare doc-
trine in such cases, Thomas argued
that the Court would be exposing
construction workers and contrac-
tors to heightened criminal liabili-

ty.

Thomas also criticized the
Ninth Circuit’s ruling because the
Supreme Court has upheld crimi-
nal statutes within the doctrine of
“public welfare offenses” only with
respect to public offenses where
the penalties are relatively small
and the conviction does not severe-
ly damage the offender’s reputa-
tion. Justice Thomas noted that
the CWA’s criminal provisions
allowed for punishment of up to 6
years in prison.

Attacking the Ninth Circuit’s
holding, Justice Thomas’ dissent
remarked that the Court has
“never held that any statute can be
described as creating a public wel-
fare offense so long as the statute
regulates conduct that is known to
be subject to extensive regulation
and that may involve a risk to the
community.” Hanousek, 120 S. Ct.
at 861. Such an interpretation,
according to Justice Thomas,
would extend the public welfare
doctrine to any criminal statute
applicable to industrial activities.

United States
Court of Appeals

CERCLA - Potentially
Responsible Persons May
Not Assert Cost Recovery
Claims

Axel Johnson, Inc. ©. Carroll
Carolina Oil Co., 191 F.3d 409
(4th Cir. 1999).

by Oriana Repic

Appellant Axel Johnson brought
a cost recovery and contribution
action, seeking relief from expens-
es incurred as a former owner and
operator of the Old ATC Refinery
Site in connection with the
cleanup of lead and other haz-
ardous substances at the Refinery
pursuant to the Comprehensive
Environmental Response, Com-
pensation and Liability Act (“CER-
CLA”), 42 U.S.C.A. §8§ 9601-9675
(West 1995). The action was
brought against the current owner,
Carroll Carolina Oil Company, Inc.
(“CCO”) and Linda A. Carroll, who
sold the property to CCO. After the
parties filed cross motions for sum-
mary judgment, the United States
District Court for the Eastern Dis-
trict of North Carolina granted
summary judgment for CCO on
Axel’s cost recovery claim. The
court found that Axel was a poten-
tially responsible person under
CERCLA 8107 and based its deci-
sion upon the rule that potentially
responsible persons cannot bring
§107 CERCLA actions. On appeal,
the Fourth Circuit affirmed the dis-
missal of Axel's §107 action. The
only remaining question (CCO’s
entitlement to a third party
defense) pertained to Axel’s claim
for contribution and that claim was
moot by entry of a consent decree

resolving the liability of Carroll and
CCO to the United States.

From 1972 through 1984, Axel
or its predecessors in interest oper-
ated the Refinery property. During
most of this period, Axel leased the
property from Pace Oil Co. under a
contract providing that Axel bore
responsibility for maintenance of
the property, including disposal of
any hazardous waste generated on
the property. From 1972 to 1975,
Axel produced leaded gasoline.
Lead is a hazardous substance sub-
ject to cleanup under CERCLA. 42
US.C.A. § 9601(14)(D); 33
U.S.C.A. § 1317(a)(1) (West 1986).
Axel buried wastes from its opera-
tions at various locations through-
out the property, including at least
three places where EPA subse-
quently found elevated levels of
lead. There was no evidence in the
record of any subsequent party
using or processing lead on the
property. Neither Carroll nor CCO
had performed any operations on
the property.

In 1996, Axel entered into an
administrative order with EPA in
which it agreed to pay for removal
work. Axel maintained that it was
entitled to recover its cleanup costs
from Carroll and CCO pursuant to
CERCLA § 107, 42 U.S.C.A §
9607(a)(1), and that it had a right
to contribution from both Carroll
and CCO pursuant to CERCLA §
113, 42 U.S.C.A. § 9613. The dis-
trict court granted summary judg-
ment to CCO and Carroll on the
§107 and §113 claims.

The Fourth Circuit affirmed the
judgment of the district court. The
court considered and then rejected
both of Axel’s attempts to establish
its entitlement to bring a § 107
action. First, the court rejected the
contention that Axel could only be
held liable for cleanup costs
incurred due to substances
deposited at the property during its
tenure. The court explained that
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there is no statutory requirement
that in order for an owner or oper-
ator to be held liable for cleanup
costs, the hazardous substances
that caused the incurrence of those
costs must be the same hazardous
substances that were deposited at
the facility when the party owned
or operated it. The court found that
Axel’s suggested interpretation
conflicted not only with the
statute’s plain meaning but also
with the firmly established view of
§ 107(a) as a strict liability section.

The court then rejected Axel’s
argument that even if it was a
potentially responsible person, it
should be allowed to bring a § 107
action because it is an “innocent”
party with respect to a portion of
the site. Because of CERCLA’s
remedial statutory scheme, courts
must construe its provisions liber-
ally. If an “innocent party” excep-
tion were even possible (and only a
few circuits have recognized an
exception of this kind, all but one
having done so in dicta), it would
be prudent to limit the applicabili-
ty of such an exemption to those
who can make out a defense to lia-
bility that § 107 itself provides.
Axel did not attempt to prove its
entitlement to any statutory
defense.

Even if the court had recognized
the possibility of an “innocent
party” exception, the few cases
that have done so have uniformly
made the exception applicable
only when the plaintiff is truly
innocent of any pollution. The
record evidence indisputably indi-
cated that Axel bore responsibility
for at least some of the hazardous
material spilled at the property.
The major contaminant at the
property was lead and the only
owner or operator to use lead in its
operations was Axel.

Axel attempted to avoid its fail-
ure to fit within the “innocent
party” exception by arguing that

each of the tanks and spill areas
should be regarded as a separate
“facility.” But to accept this argu-
ment would mean that “each barrel
in a landfill is a separate facility,”
and the court explained that the
mere possibility of a division does
not in itself require consideration
of the site’s different parts as sepa-
rate facilities or make considera-
tion of the property as a single
facility impermissible. There was
uncontroverted evidence of con-
tamination throughout the proper-
ty. The court continued to explain
that Nurad, Inc. ©. William E.
Hooper & Sons Co., 966 F.2d 837
(4th Cir. 1992) is entirely consis-
tent with the conclusion that the
entire property here is appropri-
ately considered a single CERCLA
facility.

The district court therefore did
not err in ruling that Axel was a
potentially responsible person who
could not bring a § 107 action.
Axel’s claim for contribution
against Carroll and COO under §
113 was rendered moot by the
entry of a consent decree signed by
Carroll, CCO, and the EPA.

NEPA & NFMA - U.S.
Forest Service Timber
Harvesting Decisions
Approved

Shenandoah Ecosystems
Defense Group ©. United
States Forest Service, 1999
U.S. App. LEXIS 23225 (4th
Cir. 1999).

by Robert Jefferson

Shenandoah Ecosystems Defense
Group (“SEDG”) filed suit challeng-
ing the procedural adequacy of the
timber harvesting decisions of the
United States Forest Service (“For-

est Service”) in three areas within
the Jefferson National Forest. The
district court granted summary
judgment in favor of the Forest Ser-
vice. On appeal, SEDG argued that
the Forest Service’s failure to (1)
consider the cumulative impacts of
the three projects, (2) address
impacts to rare species in the area,
(3) discuss an adequate range of
alternatives, and (4) prepare an
Environmental Impact Statement
(“EIS”) in addition to an Environ-
mental Assessment (“EA”) violated
the National Environmental Protec-
tion Act (“NEPA”), 42 U.S.C.A. §§
4321-4347 (West 1994 & Supp.
1999), and the National Forest Man-
agement Act (“NFMA”), 16 U.S.C.A.
8§ 1600-1614 (West 1985 & Supp.
1999). Finding no evidence that the
Forest Service’s decision to approve
the timber sales was arbitrary or
capricious, the Fourth Circuit
affirmed the district court’s deci-
sion.

SEDG first argued that the For-
est Service failed to consider
whether the combined cumulative
impact of the proposed projects
was a violation of NEPA. NEPA
requires the Forest Service to con-
sider the cumulative impact of
related federal actions on the envi-
ronment. See 40 C.FR. §
1508.25(¢) (1998); See also
Kleppe ©. Sierra Club, 427 U.S.
390, 410 (1976). The determina-
tion of when cumulative impacts
should be considered in a separate
document depends on several fac-
tors, including the degree of inter-
relationship between the proposed
actions and practical feasibility.
Kleppe, 427 U.S. at 412. The
Supreme Court has indicated that
“resolving these issues requires a
high level of technical expertise
and is properly left to the informed
discretion of the responsible feder-
al agencies.” Id. Without proof of
arbitrary action, the court must
assume that the agency properly
exercised its discretion. Id.
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The administrative record
reveals that the Forest Service
addressed several potential impacts
in the EA of each project, including
the impact to surrounding visual
and recreational resources. After
finding that none of the projects
impacted identical visual or recre-
ational resources, the Forest Ser-
vice concluded that a separate
cumulative impact study was
unnecessary. There was no evi-
dence in the record that this analy-
sis was arbitrary or capricious.
Additionally, NEPA does not explic-
itly require a separate analysis of
cumulative impact, and the court
found that the Forest Service prop-
erly considered the effects on visu-
al and recreational resources in
each individual EA.

SEDG argued that the Forest
Service acted arbitrarily and capri-
ciously in approving one of the
projects because the proposed log-
ging could impact the Peaks of
Otter Salamander (“POS”) and the
Forest Service lacked sufficient
population data to confirm the
actual range of the POS habitat and
assess the impact. SEDG further
argued that the Forest Service
should have conducted additional
population surveys specific to
these projects. Under NFMA, the
Forest Service is required to
include site-specific Biological
Evaluations regarding the effects
on sensitive species as part of each
project EA. The relevant NFMA
regulations require only that the
Forest Service make its determina-
tions based on all available data.
Only if adequate data is unavail-
able, and there is a high likelihood
that the sensitive species occupies
the proposed project area, is the
Forest Service required to obtain
new, site-specific population data.

The Forest Service prepared a
Biological Evaluation as part of
each EA, and relied on population
data from a general POS popula-

tion study conducted by the Vir-
ginia Division of Natural Heritage
as well as its own field studies. The
record supported the Forest Ser-
vice’s contention that its Biological
Evaluation was based on reliable,
adequate, and detailed population
data from all available POS field
surveys.

SEDG also argued that the For-
est Service violated NEPA by failing
to consider a sufficiently broad
range of alternatives to the pro-
posed projects in the EAs. SEDG
contended that the Forest Service
acted arbitrarily by not considering
(1) alternatives including “real
forms” of uneven-aged manage-
ment, (2) alternatives involving
natural regeneration, and (3)
SEDG’s proposed alternative pro-
tecting “de facto” roadless areas.
However, the court found that the
Forest Service gave adequate and
appropriate consideration to the
use of uneven-aged management
techniques. Additionally, SEDG
failed to suggest what type of alter-
natives would have satisfied natu-
ral regeneration or how these
options would differ from the no-
action alternative discussed explic-
itly in each EA. Finally, the record
revealed that the areas referred to
by SEDG as “de facto” roadless
were actually inventoried by the
Forest Service and found not to
qualify as roadless areas.

Finally, SEDG claimed that the
Forest Service acted arbitrarily and
capriciously by preparing only an
EA and not an EIS. To successfully
challenge an agency determination
not to prepare an EIS, a plaintiff
must raise substantial questions as
to whether the project may cause
significant degradation of the envi-
ronment. See Idaho Sporting Con-
gress ©v. Thomas, 137 F.3d 1146,
1149-50 (9th Cir. 1997). As long as
the record shows that the regulat-
ing agency took a hard look at the
potential environmental conse-

quences of the proposed action,
the agency cannot be said to have
acted arbitrarily or capriciously.
See Baltimore Gas & Elec. Co. .
National Resource Defense Coun-
sel, Inc., 462 U.S. 87,97-98 (1983).
An agency’s determination that a
project will not significantly impact
the environment is entitled to sub-
stantial deference. See Sabine
River Auth. © United States
Department of the Interior, 951
F.2d 669, 678 (5th Cir. 1992). The
court found that the Forest Service
addressed the environmental
impact of the proposed actions in
the EAs and reasonably found that
they were not sufficiently signifi-
cant to warrant an EIS.

NEPA - Federal Highway
Administration EIS
Approved

City of Alexandria v. Slater,
198 F.3d 862 (D.C. Cir. 1999).

The City of Alexandria and
other parties (“Plaintiffs”) brought
suit against Rodney E. Slater, the
Secretary of the U.S. Department
of Transportation and others
(“Defendants”) challenging the
decision of the Federal Highway
Administration (“FHWA”) approv-
ing a proposed twelve-lane bridge.
The United States District Court
for the District of Columbia agreed
with Plaintiffs and remanded the
case to FHWA. Defendants
appealed. The court of appeals held
that: (1) FHWA's failure to consider
a ten-lane bridge as a reasonable
alternative did not violate the
National Environmental Policy Act
(“NEPA”), and (2) FHWA adequate-
ly addressed the construction
impacts of project.

The controversy stemmed from
the FHWA’s decision to look at var-
ious alternative bridge designs to
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replace the Woodrow Wilson
Memorial Bridge (“Bridge”). The
Bridge was built in 1961 and has
only six lanes. The bridge is the
cause of many traffic problems in
the area and is expected to become
structurally unsound by 2004. In
determining the best possible
replacement design for the bridge,
the FHWA began to examine the
environmental impacts of various
designs as required by NEPA, 42
U.S.C. § 4321 et seq. (1994). In
1991, the FHWA issued an initial
draft Environmental Impact State-
ment (“EIS”) that compared the
environmental consequences of
five different designs. All the pro-
posed designs increased the size of
the bridge to twelve lanes. Reac-
tion to the draft was unfavorable,
with many groups criticizing it for
not fully evaluating the environ-
mental and cultural impacts of the
project. The FHWA recognized its
failure to coordinate all of the
interests involved and began the
process again.

In 1997, FHWA issued its Final
EIS. This document compared
seven bridge designs and a “no
build” alternative, considering sev-
eral different factors including cost,
vehicle capacity, and environmen-
tal impact. All seven proposed
bridge designs in the Final EIS had
twelve lanes. The agency felt that a
bridge with less than twelve lanes
would be insufficient for long-term
traffic capacities. Accordingly,
there was not a formal comparison
of a bridge design with less than
twelve lanes.

Following a brief comment peri-
od, FHWA approved one of the
designs. Plaintiffs filed an action in
district court alleging that FHWA
had violated NEPA by failing to
consider all of the reasonable alter-
natives in evaluating the environ-
mental consequences of the
different designs. The district court
ruled for the plaintiffs, reasoning

that FHWA failed to meet NEPA
guidelines in not considering a ten-
lane bridge as a reasonable alterna-
tive in the Final EIS. The court also
found that the Final EIS’s treat-
ment of temporary construction

effects was too cursory to comply
with NEPA. FHWA appealed.

NEPA mandates that an agency
must “rigorously explore and
objectively evaluate” the projected
environmental impact of all “rea-
sonable alternatives” to a proposed
project. 40 C.F.R. § 15002.14. An
analysis under this section
requires the court to evaluate “an
agency’s choice of ‘reasonable
alternatives’ in light of the objec-
tives of the federal action.” Slater,
198 F.3d at 867. The D.C. Circuit
held that there should be two
inquiries: “whether an agency’s
objectives are reasonable, and
whether a particular alternative is
reasonable in light of these objec-
tives — with considerable deference
to the agency’s expertise and poli-
cy-making role.” Id. at 867.

The court also held that
although the agency’s description
of its objectives focused primarily
on transportation and safety
issues, this approach was not
unreasonable. The court held that
NEPA does not “substantively con-
strain an agency’s choice of objec-
tives; to the contrary, it is those
very objectives that provide the
point of reference for a determina-
tion whether an alternative is ‘rea-
sonable’ in the first place.” Id. at
867. The court reasoned that hold-
ing otherwise transforms NEPA
“from a procedural statute into a
substantive one.” Id. The court
held that in light of the objectives
of providing adequate traffic flow
and safety until the year 2020, the
ten-lane bridge was not a “reason-
able alternative” requiring specific
mention in the Final EIS.

The court found that the “Con-
struction Impacts” section of the

Final EIS was sufficient even
though it was brief. The court
found that it addressed a range of
possible issues and the lack of
specificity was not a problem. It
based this decision on the fact that
each of the seven alternatives
would have similar construction
impacts, and the ramifications of
the construction phase were “rela-
tively modest in both scope and
duration when compared to the
environmental impact of the proj-
ect as a whole.” Id. at 871.

The court emphasized that
NEPA’s mandates are primarily
procedural. The court based its
decision in large part on the
Supreme Court’s decision in Ver-
mont Yankee Nuclear Power Corp.
©. Natural Resources Defense
Council, Inc., 435 U.S. 519 (1978).
The court concluded that its objec-
tive is not to “further our beau
ideal of a bridge design, but merely
to ensure that the procedures man-
dated by the statutes have been
complied with.” Slater, 198 F.3d. at
8§74.

Federal
District Court

LWCFA - National Park
Service Approval Not
Required for
Construction of Public
Golf Course Facility
Friends of Ironbridge Park .
Babbit, No. 98-2373, 1999 WL

519173 (4th Cir. July 22,
1999)

by Grant Waterkotte

The United States District Court
for the Eastern District of Virginia
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recently sustained a decision of the
National Park Service (“NPS”) that
NPS approval is not required for
the construction of a public golf
course in a park developed with
funds awarded under § 6 of the
Land and Water Conservation
Fund Act (“LWCFA”). The Friends
of Ironbridge Park (“FIP”) initiated
this action, seeking a declaration
that approval of the NPS was
required before the golf facility
could be built. FIP contended that
the NPS acted arbitrarily and
capriciously in determining that
the construction would not bring
about a change in use that would
“significantly contravene the origi-
nal plans for the area,” by turning
land from a passive use to an active
use. 36 C.F.R. § 59.3(d) (1998). On
appeal, the Fourth Circuit affirmed
the lower court’s ruling, concluding
that the NPS acted rationally in
deciding that its approval was not
required for the construction of the
golf course facility.

The LWCFA was designed to
provide funds to assist in develop-
ing and preserving outdoor recre-
ation. The Act limits the ability of
grant recipients from using their
funds for any purpose other than
outdoor recreation. The applicable
regulations state that any proposed
changes “that significantly contra-
vene the original plans for the
area” must receive NPS approval.
36 C.FR. § 59.3(d). In 1984, the
United States awarded $270,000 to
the Commonwealth of Virginia for
the development of Ironbridge
Park. The development plan for the
park included the construction of a
large number of recreational facili-
ties, including an amphitheater,
nature center, swim and wave pool,
skating rink, and others. Most of
these projects are currently not
constructed, and the majority of
this 400-acre park sits undevel-
oped. This undeveloped land is pri-

marily utilized for hiking and
mountain biking.

In 1998, the County decided to
lease 150 acres of the undeveloped
land for the construction of a pub-
lic golf course. The County notified
the Commonwealth and, according
to the appropriate regulations, the
Commonwealth notified the NPS.
36 C.F.R. § 59.3. The NPS conclud-
ed that the proposed golf course
was not inconsistent with the pro-
ject’s original intent and therefore,
federal agency approval of the golf
course was not required. FIP then
initiated this action, claiming that
approval of the NPS was required
before the golf facility could be
constructed.

The Fourth Circuit stated that it
can only set aside an agency action
if it is “arbitrary, capricious, an
abuse of discretion, or otherwise
not in accordance with law.” 5
U.S.C.A. § 706(2)(A) (West 1996).
This highly deferential standard
allows for a reversal only if the
record reveals no rational basis for
the agency’s decision. See Trinity
Am. Corp. v United States EPA,
150 F.3d 389, 395 (4th Cir. 1998).
FIP argued that the construction of
a golf course would “significantly
contravene the original plans for
the area,” and so violate 36 C.F.R. §
59.3(d). FIP contended that “area”
refers only to the 150 acres that
the golf course would encompass.
Thus, the construction of the
course would contravene the origi-
nal intent for these 150 acres by
converting an area from a passive
to an active use.

The Secretary contended that
“area” referred to the entire 400
acres of the project area, not mere-
ly the 150 acres the golf course
would cover. The Fourth Circuit
stated that it must defer to the
agency’s construction of its own
regulations unless such construc-
tion is “plainly erroneous or incon-

sistent with the regulation.” Auer
©. Robbins, 519 U.S. 452, 461
(1997). In this case, the boundary
map marked the entire 400 acres
of the park. While the golf course
might change the nature of that
particular part of the marked area,
it did not convert the entire area
from passive to active use. The
court held that the Secretary’s
interpretation was neither erro-
neous nor inconsistent with the
regulation, and was therefore con-
trolling in this case. Consequently,
the court affirmed the ruling of the
district court and held that the NPS
did not act arbitrarily and capri-
ciously in determining that con-
struction of the golf course did not
constitute a change such that the
approval of the NPS was required.

Statutes Limiting the
Flow of Out-of-State
Municipal Solid Waste
into Virginia Disputed -
Motion to Dismiss Denied

Waste Management Holdings,
Inc. ©. Gilmore, 64 F. Supp. 2d
537, summary judgment
granted, partial summary
judgment denied, 87 F. Supp.
2d 536 (E.D. Va. 2000).

by Autumn Hwang

Waste Management Holdings,
Inc. and several Virginia counties
(“Plaintiffs”) brought suit for
declaratory judgment and to enjoin
the enforcement of several Virginia
statutes enacted to limit the flow of
out-of-state municipal solid waste
into Virginia. Plaintiffs alleged that
the new laws violated the Com-
merce, Contracts, Supremacy, and
Equal Protection Clauses of the
United States Constitution. The
Commonwealth moved to dismiss
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on two grounds: (1) that Plaintiffs
lacked standing to challenge the
disputed laws, and (2) suit was
barred by the Eleventh Amend-
ment and the doctrine of sovereign
immunity. In addition, the Com-
monwealth submitted separate
motions to dismiss each of Plain-
tiffs’ individual constitutional
claims and urged that Charles City
County be dismissed as a plaintiff.

The disputed statutes were like-
ly to affect seven large regional
landfills privately operated by
waste disposal companies under
voluntary agreements with “host”
counties of Virginia. Under these
agreements, the waste disposal
companies constructed the region-
al landfills, paid the host counties a
fee based on the volume of waste
disposed, and performed services
for the host communities. Each
landfill was built with the expecta-
tion that it would accept substan-
tial quantities of out-of-state
municipal solid waste in order to
meet its revenue needs and provide
a reasonable return on investment.

In its motion to dismiss, the
Commonwealth argued that Plain-
tiffs lacked standing to challenge
the disputed laws because the Vir-
ginia counties did not have the
authority to make agreements with
municipal waste companies in
regard to acceptance of interstate
waste for profit. Since Plaintiffs
based their suit on these unlawful
host agreements, the Common-
wealth insisted that the complaints
must be dismissed. The Court
rejected the Commonwealth’s
argument, stating that the
Supreme Court of Virginia strongly
indicated in dicta that the counties
do have the authority to make such
agreements. The Court also reject-
ed the Commonwealth’s second
argument that the Eleventh
Amendment and the doctrine of
sovereign immunity barred the

suit. The Court stated that the
Supreme Court and the Fourth Cir-
cuit had consistently relied upon
the Ex Parte Young doctrine to
ensure federal jurisdiction over
cases challenging the enforcement
of allegedly invalid state laws.
According to the Ex Parte Young
doctrine, the Eleventh Amendment
does not apply to a suit to enjoin a
state officer from enforcing an
unconstitutional statute in the fed-
eral court, such as the case at
hand.

In addition, the Court denied
the Commonwealth’s motions to
dismiss three of Plaintiffs’ individ-
ual constitutional claims. The
Court refused to dismiss Plaintiffs’
allegation that each of the statutes
at issue violated the Commerce
Clause of the Constitution. Con-
trary to the Commonwealth’s argu-
ments, the Court found that
Congress had not expressively
authorized states to interfere with
interstate commerce in municipal
solid waste through Subtitle D of
the Resource Conservation and
Recovery Act (“RCRA”) and that
the statutes in dispute did not fall
within the “market participant”
exception to the Commerce Clause
because the Commonwealth, by
enacting the disputed statutes, was
attempting to regulate the conduct
of others as a state and not as a pri-
vate participant in the waste dis-
posal market.

The Court also rejected the
Commonwealth’s motion to dis-
miss Plaintiffs’ claim for relief
under 42 U.S.C. § 1983. Plaintiffs
alleged that the barging restrictions
were void under the Supremacy
Clause of the Constitution because
federal law preempted the restric-
tions. The Commonwealth argued
that the violations alleged by Plain-
tiffs did not give rise to the § 1983
remedy. The Court disagreed.

The Commonwealth further
moved to dismiss Plaintiffs’ claim
that the barging restrictions on the
transportation of municipal solid
waste violated the Equal Protection
Clause of the Fourteenth Amend-
ment, arguing that Plaintiffs did not
allege sufficient facts to show that
the disputed statutes lacked a
“rational basis.” The Court declined
to grant the Commonwealth’s
motion to dismiss because it was
possible for Plaintiffs to gather addi-
tional evidence during the course of
discovery to support their equal
protection claims.

The Court did grant the Com-
monwealth’s motion to dismiss
Plaintiffs’ claim that the statutes at
issue violated the Contract Clause
of the Constitution insofar as they
impaired various contracts, such as
the host agreements between
Waste Management and the coun-
ties in which its regional landfills
were located. The Commonwealth
argued that this claim must be dis-
missed because (1) § 1983 does not
provide a remedy for violations of
the Contract Clause, (2) Plaintiffs
failed to allege a violation of the
Contract Clause, (3) the chal-
lenged legislation constitutes a
legitimate exercise of Virginia’s
police power, and (4) the Contract
Clause does not protect against the
impairment of future contracts.
The Court agreed that, under the
alleged facts, the Contract Clause
did not apply to the present case
and therefore dismissed Plaintiffs
claims.

The Commonwealth also argued
that the Court should dismiss
Charles City County as a plaintiff
because it lacked standing to sue.
Since each of the other Plaintiffs
had standing to raise the alleged
claims, the Court declined to
address this issue.
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Statutes Limiting the
Flow of Out-of-State
Municipal Solid Waste
into Virginia Disputed -
Preliminary Injunction
Granted

Waste Management Holdings,
Inc. ©. Gilmore, 64 F. Supp. 2d
537, summary judgment
granted, partial summary
judgment denied, 87 F. Supp.
2d 536 (E.D. Va. 2000).

by Matt Walden

Plaintiffs Waste Management
Holdings, Inc., (“Waste Manage-
ment”) brought an action in the
United States District Court for the
Eastern District of Virginia against
the Commonwealth, seeking a pre-
liminary injunction against the
enforcement of Virginia statutes
regarding the transportation and
disposal of municipal solid waste.
The District Court granted the
injunction. The court held that: (1)
Plaintiffs would suffer irreparable
harm if the injunctive relief were
not granted; (2) the Common-
wealth would not suffer apprecia-
ble harm if the injunction were
granted; (3) Plaintiffs would likely
prevail on the merits of the case
because the statutes are invalid
under the Commerce Clause; and
(4) granting the injunction would
be in the public interest.

Waste Management operates
several large landfills in Virginia.
These landfills accept large quanti-
ties of out-of-state waste. Recently,
Waste Management contracted
with the New York City Depart-
ment of Sanitation to dispose of
New York’s municipal waste in Vir-
ginia landfills. It is also a primary
contender for a 20-year contract
for the disposal of 12,000 tons of
residential waste per day from New

York City. Waste Management
planned to transport this waste by
barge on the James River to its
landfills. However, Waste Manage-
ment’s plans to increase its impor-
tation of out-of-state waste
attracted the attention of public
officials. As a result, the Governor
signed into law legislation to
restrict further waste importation.
The legislation capped the amount
of waste that a landfill may accept
at either 2,000 tons per day or the
average amount accepted by the
landfill in 1998, whichever is
greater. The legislation also con-
tained two restrictions on the use
of barges to transport solid waste.
The first restriction provided that
containers of waste could not be
stacked more than two high. The
second restriction prohibited the
transport of solid waste on the Rap-
pahanock, James and York Rivers.
The capping provision and the
barging restrictions of the statutes
are at issue in this case.

In determining whether to grant
a preliminary injunction, the Court
first addressed the question of
whether Plaintiffs would suffer
irreparable harm if the relief were
not granted. The court stated that,
if the cap provision and barging
restrictions were enforced, Plain-
tiffs would have to curtail their use
of certain landfills and divert waste
to other landfills. This would result
in greater cost and the loss of other
business opportunities. Since the
Eleventh Amendment protects
Defendants against a claim for
money damages, Plaintiffs would
be unable to recover these losses.
Therefore, Plaintiffs would be
irreparably harmed if the court
failed to grant the injunction.

Next, the court examined the
harm that the Commonwealth
would suffer if an injunction were
granted against the cap provision
and the barging restrictions. It

determined that Waste Manage-
ment’s landfills have enormous
excess capacity, and therefore an
injunction against the cap provi-
sion would not cause appreciable
harm to the Commonwealth. Also,
the court stated that the use of
container barges is an environmen-
tally safe means of transporting
waste, so a preliminary injunction
against the barging restrictions
would not result in harm to the
Commonwealth. Therefore, the
harm that Plaintiffs would suffer if
injunctive relief were not granted
clearly outweighed the harm that
the Commonwealth would suffer if
relief were granted.

The court then addressed the
question of whether Plaintiffs
would likely prevail on the merits
of the case. Specifically, the court
examined the validity of the cap
provision and the barging restric-
tions under the Commerce Clause.
The court first determined that
these statutes were subject to
strict scrutiny because they were
plainly discriminatory to out-of-
state interests in both their pur-
pose and their practical effect. The
purpose of the statutes, as evi-
denced by the statements and
actions of the General Assembly
and the Governor, was clearly to
impede the importation of waste
from New York. Likewise, the prac-
tical effect of the statutes would be
to burden the flow of solid waste
into the state, but to leave in-state
waste unaffected.

Since these statutes plainly dis-
criminate against out-of-state
interests in both their purpose and
practical effect, they could survive
judicial scrutiny only if they can be
justified by a factor unrelated to
economic protectionism and if
there are no nondiscriminatory
alternatives available to protect
local interests. The Common-
wealth argued that they could be
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justified by Virginia’s need to pre-
serve landfill capacity and by its
desire to protect the health of its
citizens and environment. Howev-
er, the court stated that the
Supreme Court had previously
rejected justifications such as
these as invalid. Also, the court
determined that there are nondis-
criminatory alternatives available
that the Commonwealth could use
to further these policy objectives.
The court concluded that these
statutes failed to survive judicial
scrutiny and were therefore invalid
under the Commerce Clause.
Thus, Plaintiffs would likely prevail
on the merits.

Finally, the court addressed
whether the public interest favored
granting injunctive relief. The
court determined that protecting
the free flow of interstate com-
merce from interference was with-
in the public interest. Therefore,
the preliminary injunction was
granted.

CWA - TMDL Consent
Decree Affirmed

American Canoe Association,
Inc. ©. United States EPA, 54
F. Supp. 2d 621 (E.D. Va.
1999).

by John Buford

The American Canoe Associa-
tion and American Littoral Society
(“Plaintiffs”) sued the Environ-
mental Protection Agency (“EPA”),
arguing that Virginia’s rivers,
streams, and coastlines were not
recreationally or aesthetically use-
able due to EPA’s failure to perform
certain discretionary and nondis-
cretionary duties under the Clean
Water Act (“CWA”), 33 U.S.C. §
1294. The Virginia Association of

Municipal Wastewater Agencies
(“VAMWA?”) intervened, and the
parties engaged in lengthy settle-
ment negotiations. Plaintiffs and
EPA reached a settlement and sub-
mitted a proposed consent decree.
VAMWA objected to the decree as
illegal, and the United States Dis-
trict Court for the Eastern District
of Virginia overruled the objection,
ruling the decree to be fair, legal,
and in the public interest.

Plaintiffs claim that EPA failed
to perform its duties under the
CWA to identify and restore Vir-
ginia’s most heavily polluted
waters. Plaintiffs allege that EPA
should have established total max-
imum daily loads (“TMDLs”) of
pollutants for Virginia waters. A
TMDL represents the highest level
at which a pollutant may be
deposited into a water body with-
out violating water quality stan-
dards. The State bears the initial
burden of creating and submitting
TMDLs for EPA approval for any
waters that do not or will not meet
water quality standards even after
various enumerated controls are
implemented. Virginia’s deadline
for TMDL submissions was initially
June 26, 1979, and subsequently
from “time to time.” 33 U.S.C. §
1313(d)(2). Since the 1979 dead-
line, Virginia has submitted no
more than one TMDL, and the EPA
has never established a TMDL for
any body of water in Virginia. In a
previous opinion in this same case,
30 F. Supp. 2d 908 (E.D. Va. 1998)
(denying defendants’ motion to dis-
miss), the court held that Virginia’s
failure to submit TMDLs for twenty
years could be construed as a con-
structive submission that no
TMDLs were necessary, thereby
creating a duty for EPA to approve
or disapprove that constructive
submission of no TMDLs.

The consent decree drafted by
plaintiffs and EPA proposed an

eleven year schedule for the estab-
lishment of TMDLs for several hun-
dred Virginia waterways. VAMWA
objected to entry of the consent
decree on two grounds. First,
VAMWA contended that EPA can-
not unilaterally establish a TMDL
schedule without state consulta-
tion absent an EPA or judicial find-
ing that Virginia’s failure to submit
TMDLs constituted a constructive
submission that no TMDLs were
necessary. Second, VAMWA argued
that, if Virginia fails to adhere to
the TMDL schedule set by the con-
sent decree, EPA will again lack the
authority to establish TMDLs since
there has been no constructive
submission found in this case.

The court held that, while there
had been no finding of a construc-
tive submission of no TMDLs by
Virginia, the proposed consent
decree was in the public interest. If
EPA had to declare a constructive
submission of no TMDLs by Vir-
ginia, EPA would have to approve
or disapprove that submission in
thirty days, with EPA TMDLs due
thirty days later in the likely event
of disapproval. This “tight and
unforgiving schedule...would im-
pose immediate and significant
burdens on EPA and leave little or
no room for Virginia’s further par-
ticipation in the process.” Ameri-
can Canoe, 54 F. Supp. 2d at 626.

The court further held that
VAMWA’s argument was without
merit because Virginia did actually
participate in the creation of the
TMDL schedule. A November 1998
Memorandum of Understanding
(“MOU”) was executed between
EPA and the Virginia Department
of Environmental Quality. The
schedule proposed in the consent
decree was nearly identical to the
major deadlines set out in the
MOU. Certain interim deadlines in
the consent decree were not speci-
fied in the MOU, but the court
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ruled the discrepancy “merely for-
malizes what is necessarily implied
by any rational interpretation of
the MOU.” Id. at 627. Further-
more, Virginia never availed itself
of the opportunity to intervene in
the instant lawsuit, which it could
have easily done had it objected to
the consent decree.

VAMWA also argued that, even if
Virginia failed to meet any or all of
the deadlines, as long as Virginia
made some attempt to comply with
the schedule, EPA could not find a
constructive submission of no
TMDLs. The court held that such a
“miserly” construction of the CWA
would allow the law to be “ren-
dered a dead letter by state sub-
terfuge and recalcitrance.” Id. at
628.

The court ultimately ruled that
the consent decree was fair, ade-
quate, and reasonable. The decree
was “wholly consistent” with the
requirements and purpose of the
CWA and did not impose undue
burdens on Virginia. It was also fair
to third parties, who will have the
opportunity to participate in the
process, since a period of public
comment is required by regulation.
Overall, the court held the decree a
“welcome resolution” of two
decades of inaction. Id. at 629.

CERCLA - Retroactive
Application Held
Constitutional

Combined
Properties/Greenbriar Limited

Partnership ©. Morrow, F.
Supp. 2d 675 (E.D. Va. 1999)

by David A. Smith

Combined Properties/Greenbri-
ar Limited Partnership (“Greenbri-

ar”) brought a CERCLA action
against Dean E. Morrow, Marilyn R.
Morrow, and the Morrow Corpora-
tion (collectively, “Morrow”). Mor-
row then brought a third party
complaint against J. Edward Glover
and Puritan Systems, Inc. (collec-
tively, “Puritan”). Puritan respond-
ed by filing a motion for summary
judgment, arguing that the
Supreme Court’s decision in East-
ern Enterprises ©. Apfel, 524 U.S.
498 (1998), required the court to
find that CERCLA liability could
not be applied retroactively to
Puritan. In denying Puritan’s
motion, the district court held that
the “decision in Eastern Enterpris-
es does not undercut the constitu-
tionality of retroactive liability
under CERCLA.” Morrow, 58 F.
Supp. 2d at 681.

Greenbriar owned the Green-
briar Town Center, a shopping cen-
ter in Fairfax, Virginia. Between
1969 and 1992, three different
entities, including the Morrow
defendants and Puritan, operated
dry cleaning businesses at Store
No. 8 in the shopping center.
Greenbriar alleged that the various
owners, in conducting their dry
cleaning businesses, used the toxic
and hazardous chemical per-
chloroethylene (“PCE”) and
allowed PCE to contaminate the
soil and groundwater. Greenbriar
further argued that it has borne,
and will continue to bear, the costs
of investigating and characterizing
the type and extent of the environ-
mental contamination and remedi-
ation. Greenbriar brought this
action under § 7002 of the
Resource and Recovery Act
(“RCRA”), under §§ 107 and 113 of
the Comprehensive Environmental
Response Compensation, and Lia-
bility Act (“CERCLA”), and under
common law causes of action. Puri-

tan’s motion involved only the
CERCLA action.

The issue raised by Puritan’s
motion for summary judgement
was whether the Supreme Court’s
decision in Eastern Enterprises
required a finding that CERCLA
liability could not be applied
retroactively to Puritan. The court
noted that, prior to Eastern Enter-
prises, it was clear that the
retroactive application of CERCLA
was constitutional. The court also
noted that in United States v. Mon-
santo, 858 F.2d 160 (4th Cir.
1988), “the Fourth Circuit deter-
mined that CERCLA is a retroac-
tive liability statute, in that it
creates joint and several liability
for all parties ‘that played a role in
creating the hazardous conditions,’
even if they played that role before
CERCLA became effective.” Mor-
row, 58 F. Supp. 2d at 677 (quoting
Monsanto). In Monsanto, the
Fourth Circuit found that there
was no violation of due process in
imposing liability on a business
even though its waste-handling
methods were legal at the time
they were performed. The court
found that the system of legislation
created in CERCLA was logical
given the indivisible nature of con-
ditions that create an environmen-
tal hazard. Furthermore, in Nurad,
Inc. ©. William E. Hooper & Sons
Co., 966 F.2d 837, 846 (4th Cir.
1992), the Fourth Circuit held that
“[t]he trigger to liability under [42
U.S.C.] § 9607 (a)(2) is ownership
or operation of a facility at the time
of disposal, not culpability or
responsibility for the contamina-
tion.” Prior to Eastern Enterprises,
waste-handling parties could be
found retroactively liable under
CERCLA. In Eastern Enterprises,
the United States Supreme Court
found that the Coal Industry
Retiree Health Benefit Act of 1992
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violated the Takings Clause of the
Fifth Amendment. The Court
based its opinion on three factors:
(1) economic impact on Eastern
Enterprises, (2) interference with
Eastern’s reasonable investment-
backed expectation, and (3) the
nature of the governmental action.

In the case at hand, however,
the court concluded that, because
a majority of the Supreme Court in
Eastern Enterprises did not adopt
a single theory of law, Eastern
Enterprises carries no precedential
weight and Monsanto remains con-
trolling law. Morrow, 58 F. Supp.
2d. at 681. Furthermore, the court
decided that the position of East-
ern Enterprises was distinguish-
able from that of Puritan. Unlike
Eastern Enterprises, if Puritan
were to be found liable under CER-
CLA its liability would arise from
its own conduct in disposing of the
PCE, whereas Eastern Enterprises’s
liability was in no way based on its
own conduct. The court further
found that the $1 million in poten-
tial liability did not meet the East-
ern Enterprises criteria of a
“severe and disproportionate” eco-
nomic impact. Id. The court point-
ed out that potential liability must
be measured against the as yet to
be calculated environmental harm
caused by Puritan’s actions, not by
the economic benefit received in
its business dealings. Id. Finally,
the court found that there was no
interference with Puritan’s reason-
able investment-backed expecta-
tions because Puritan should have
expected that some liability could
arise from its actions. Id. at 682.
Ultimately, the court denied Puri-
tan’s motion for summary judge-
ment and held that Eastern
Enterprises did not impact the
applicability of CERCLA to the
present case.

Coal Act Settlements
Binding Despite Recent
“Super-Reachback”
Decision

Holland . Virginia Lee Co.,
188 F.R.D. (W.D. Va. 1999)

by David Church

Plaintiffs, the Trustees of the
United Mine Workers of America
(“Trustees”) filed a complaint in
1995 seeking judgment against
defendant, Virginia Lee Company
(“Virginia Lee”) for past-due pre-
miums owed under the Coal Indus-
try Retiree Health Benefit Act of
1992, 26 U.S.C.A. §§ 9701-22
(West Supp. 1999) (“Coal Act”).

After filing its answer, Virginia
Lee, without further formal pro-
ceedings in this case, entered into
a written “Settlement Agreement
and Release,” pursuant to which
Virginia Lee paid the Trustees the
sum of $868,604, representing the
estimated present value of Virginia
Lee’s past and future obligations
under the Coal Act. A final order
was tendered by the court in June
1997, dismissing the case against
Virginia Lee with prejudice.

Virginia Lee brought this action
pursuant to Federal Rule of Civil
Procedure 60(b)(6) to vacate the
final order and compel a refund of
the amount paid under the terms
of the settlement agreement. Vir-
ginia Lee argued that, in light of a
recent Supreme Court decision
reversing the constitutionality of
Coal Act “super-reachback” premi-
ums, the previous settlement
agreement should be overturned.
The court found that the require-
ments to obtain relief from the final
order of settlement had not been
met and denied Virginia Lee’s
motion to vacate the order.

Between 1933 and 1962, Vir-
ginia Lee conducted coal mining
operations in Lee County, Virginia,
under a series of United Mine
Workers of America (“UMWA”)
coal wage agreements. At no time
after 1962 did Virginia Lee operate
as a signatory to a coal wage agree-
ment. Virginia Lee has since main-
tained its corporate form, though
its activities have been limited to
passively investing the proceeds of
its former coal operations.

In October 1993, the Social
Security Administration made ben-
eficiary assignments to Virginia
Lee pursuant to the statutory
scheme, naming certain of its for-
mer employees and their depend-
ents. Consequently, Virginia Lee
was assessed premium liability
under 26 U.S.C.A. § 9706(a)(3),
with such payments due and owing
to the UMWA Combined Benefit
Fund. The Combined Benefit Fund
was established to ensure health
benefits for retired UMWA coal
miners and their dependents.

After the Trustees filed suit to
compel payment in May 1997, Vir-
ginia Lee elected to settle. On July
7, 1997, less than one month after
the entry of the final order in this
case, Eastern Enterprises ©. Apfel,
524 U.S. 498 (1998), was granted
certiorari before the Supreme
Court. The Court voted five to four
in favor of Eastern Enterprises, the
operator, holding that assessment
of Coal Act premiums to a pre-
1978 signatory operator was
unconstitutional. Virginia Lee sub-
sequently received a notice from
the Social Security Administration
stating that, pursuant to the East-
ern Enterprises decision, the
assignments made to them were
void.

Virginia Lee then sought dis-
gorgement of the sum paid pur-
suant to its settlement agreement
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with the Trustees. This would
effectuate a refund of premiums
previously assigned under the Coal
Act by moving for relief from the
final order pursuant to Fed. R. Civ.
P. 60(b).

Pursuant to Rule 60(b), the
court found that the filing delay
was reasonable and that there was
no unfair prejudice to the Trustees.
However, to succeed Virginia Lee
had to show a meritorious claim or
defense. A binding settlement in
Virginia is judged by the presence
of the essential elements of a valid
contract. A binding settlement thus
requires a “meeting of the minds.”
In Virginia, a compromise and set-
tlement of a suit is binding unless it
is shown that it was the result of
fraud, mistake, or undue advan-
tage.

The Trustees argued that the
parties’ settlement agreement was
a valid and enforceable contract
that would bar any claim or
defense that Virginia Lee otherwise
might have had in this case. Vir-
ginia Lee, on the other hand,
argued that it only needed to pres-
ent a meritorious defense to the
original action for premiums under
the Coal Act. Finding that Virginia
Lee had presented nothing to dis-
avow its decision to settle, the
court dismissed Virginia Lee’s argu-
ment. Virginia Lee failed to allege
the existence of fraud, mistake, or
undue advantage, as would be nec-
essary to undercut the binding
effect of settlement.

The court held that in light of its
failure to sufficiently plead a meri-
torious claim or defense, Virginia
Lee did not meet the threshold
requirements for relief from judg-
ment under Rule 60(b). The court
further stated that, even without
consideration of the threshold
requirements, neither the extraor-
dinary circumstances nor the

undue hardship required under
subsection (6) of Rule 60(b) were
demonstrated. To hold otherwise
would “not only undermine the
finality of judgments doctrine but
also compromise the integrity of
the settlement process among liti-
gants.” Holland, 188 F.R.D. at 257.
The motion to vacate the final
order was thus denied.

Search of Trailer on
Private Parking Lot Was
Reasonable in Criminal
Prosecution of Asbestos
Removal Contractor

United States v. Potter, 71 F.
Supp. 2d 543 (E.D. Va. 1999).

This case involves the prosecu-
tion of an asbestos removal con-
tractor on charges of improper
disposal of regulated asbestos-con-
taining material, in violation of 42
U.S.C. § 7413(c)(1), and failure to
notify the United States Environ-
mental Protection Agency (“EPA”)
of an asbestos removal project, in
violation of 42 U.S.C. § 7413(c)(2).
The defendant, Paul T. Potter, is
Vice-President of Chelsea Environ-
mental Corporation (“CEC”), an
asbestos removal company. In
April 1996, on behalf of CEC, the
defendant contracted with the
Fairfax County Public Schools
(“FCPS”) to remove asbestos-con-
taining floor tiles from three ele-
mentary schools. In June 1996, the
defendant rented a trailer from
Summit Transportation Groups,
Inc. (“Summit”) for use in the
asbestos removal. Asbestos-con-
taining floor tiles removed from the
schools were loaded onto the trail-
er, but did not fill the trailer. On
August 22, 1996, the defendant
contacted American Trailer Sales
Company (“ATS”) and rented a

parking space to store the trailer
on a month-to-month basis. The
trailer was moved to ATS’s location
on August 27, 1996, and was pad-
locked and left for storage.

ATS began billing the defendant
on a monthly basis, sending
monthly invoices to CEC’s busi-
ness address, but the defendant
failed to make rental payments
from September 1996 to December
1996. ATS’s operations manager
contacted the defendant and
informed him that if he did not pay
his account, ATS would remove the
trailer from its lot and place it on
the side of the road. In January
1997, the defendant paid his
account in full. For the next year,
ATS continued to send monthly
invoices to the defendant, but the
defendant failed to make further
rental payments.

In October 1997, William
Brown, ATS’s division manager at
the site, observed the defendant
supervising several other individu-
als dressed in protective gear and
loading trash bags into the trailer.
Brown approached the group and
the defendant informed Brown that
he was supervising the placement
of asbestos-containing materials
into the trailer. Brown contacted
ATS owner Buzz Hurley and
reported the substance of his con-
versation with the defendant. Hur-
ley contacted Waste Management,
a disposal company, who visited
the lot on two occasions. On the
first occasion, Brown escorted the
Waste Management representative
to the trailer and removed the
defendant’s padlock with bolt cut-
ters to allow the representative to
enter. On the second occasion, the
representative entered the
unlocked trailer and observed its
contents.

In December 1997, Hurley was
concerned about the defendant’s

Page 31



Envir&snmental Law News

trailer because ATS’s lease on the
location was due to expire at the
end of the year. Hurley contacted
the Fairfax Fire and Rescue Depart-
ment (“FFRD”) and informed them
that there was an abandoned trailer
at the location that he believed
contained hazardous materials.
Captain David McKernan from
FFRD contacted the Federal
Bureau of Investigation (“FBI”), the
EPA, the Virginia Department of
Environmental Quality (“DEQ”),
and the Virginia Department of
Labor and Industry (“DOLI”). On
December 23, 1997, Captain McK-
ernan arrived at the location with
representatives of all of these agen-
cies. They were met by Brown who
escorted the agents to the trailer.
The agents conducted a visual
inspection of the trailer’s contents.
On January 20, 1998, FBI agent
Marvin Strickland contacted Sum-
mit’s owner and was given permis-
sion to search the trailer.
Photographs were taken of the con-
tents of the trailer and samples
were taken.

The defendant moved to sup-
press this evidence as an unlawful
search in violation of the Fourth
Amendment. According to the dis-
trict court, a defendant claiming to
have been subjected to an unlawful
search in violation of the Fourth
Amendment must establish, as a
threshold matter, that he had a
legitimate expectation of privacy in
the particular area searched. A
legitimate expectation of privacy
depends on two factors: (1)
whether the defendant manifested
a subjective expectation of privacy
in the area searched; and (2)
whether the defendant’s subjective
expectation of privacy was objec-
tively reasonable. The burden of
proof rests on the defendant.

To satisfy the subjective inquiry,
a defendant, through his own con-
duct, must have demonstrated an

intention to keep his or her activi-
ties and items private, and must
not have knowingly exposed them
to the open view of the public. This
test was satisfied in this case
because the defendant did not give
anyone permission to enter the
trailer, the trailer was padlocked,
and the contents were not open to
public view.

To satisfy the requirement that
the subjective expectation of priva-
cy be objectively reasonable, the
defendant’s expectation must have
been of a type that a reasonable
person would recognize as legiti-
mate. Applied here, the defendant’s
subjective expectation of privacy
in the trailer was not objectively
reasonable. First, the defendant
failed to make rental payments to
ATS and was on notice that failure
to pay these rental obligations
could result in severe conse-
quences. Second, the defendant
rarely visited the location, allowing
others to exercise dominion and
control. In light of these circum-
stances, the district court found
that the defendant created a situa-
tion where a reasonable person
would expect or predict precisely
what occurred here.

Even assuming that the defen-
dant had a legitimate expectation
of privacy in the trailer at the time
it was searched, the searches
would still be valid if the govern-
ment agents had apparent authori-
ty to conduct the searches. The
standard for assessing apparent
authority is whether the facts avail-
able to a government agent at the
moment of a search would warrant
a man of reasonable caution in the
belief that the consenting party
had authority over the premises.
The court decided that the govern-
ment agents acted reasonably in
believing that they had consent to
search the trailer on all three occa-
sions. On the first occasion, the

agents found the trailer unlocked
on the date of the first search and
prior to conducting the search they
questioned Brown, who verified
that the defendant had not made
rental payments to ATS in 12
months. On the second and third
occasions, the government agents
acted on the express consent of the
actual owner of the trailer.

Thus, the district court con-
cluded that defendant’s motion to
suppress must fail and the search
of the trailer was reasonable.

Virginia
Supreme Court

Augusta County
Subdivision Ordinance
Not Authorized by Land
Subdivision and
Development Act

Board of Supervisors of
Augusta County .
Countryside Investment Co.,
522 S.E.2d 610 (Va. 1999).

Countryside Investment Com-
pany, L.C. (“Countryside Invest-
ment”) was the contract purchaser
of a parcel of land consisting of
approximately 140 acres located in
Augusta County. In 1997, the
Board of Supervisors for the Augus-
ta County Department of Commu-
nity  Development (“Board”)
tentatively denied approval of
Countryside Investment’s master
plan for a proposed subdivision.
Countryside Investment sought
judicial review of the Board’s disap-
proval of the preliminary master
plan in the circuit court pursuant
to § 15.2-2260 of the Virginia Code.
The circuit court ruled that §§ 21-
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6 and 21-7 of the County Subdivi-
sion Ordinance violated the Dillon
Rule because those sections were
not authorized by the enabling leg-
islation in Code §§ 15.2-2241 and
15.2-2242. The court ordered
approval of the master plan and
enjoined the Board from taking any
action inconsistent with the
decree. The Board appealed.

The parcel of land was original-
ly given an R-10 residential zoning
classification under the Augusta
County Zoning Ordinance which
established minimum lot size and
minimum floor space require-
ments. This ordinance provided for
a minimum lot area of 9,000
square feet for property having an
R-10 zoning classification. In 1997,
Countryside Investment submitted
a master plan for a proposed subdi-
vision, and the Augusta County
Department of Community Devel-
opment recommended approval by
the Board of Supervisors. However,
the Board denied approval for
three reasons: (1) such a large sub-
division in a rural location should
accommodate some of the needs
for non-residential community-
type facilities; (2) the overall densi-
ty of the subdivision should not
exceed a figure of about two resi-
dences per acre; and (3) some of
the property may not be suitable
for residential development and
would result in an unacceptable
increase in population. The Board
looked to Ordinance §§ 21-6 and
21-7 which contain provisions for
lot size and shape and give the
Board power to decide suitability
for subdivisions. On appeal, the
Board argued that the circuit court
erred in holding that these sections
violated the Dillon Rule because
the locality is not required to have
specific authority for every provi-
sion in its ordinance. Countryside
Investment argued that delegation
of the State’s police power to a local

governing body is subject to statu-
torily prescribed limitations.

The Supreme Court of Virginia
agreed with Countryside Invest-
ment. While the Court recognized
that the General Assembly may
delegate some police power to
localities, the power of a munici-
pality, unlike that of the State leg-
islature, must be exercised
pursuant to an express grant. The
Dillon Rule of strict construction
provides that municipal corpora-
tions have only those powers that
are expressly granted, those neces-
sarily or fairly implied from
expressly granted powers, and
those that are essential and indis-
pensable.

The Court held that §§ 21-6 and
21-7 of the County’s Subdivision
Ordinance are void because the
General Assembly did not authorize
the Board to enact the challenged
requirements in a subdivision ordi-
nance. Neither Code section that
the Board relied upon authorizes a
governing body to enact provisions
in a subdivision ordinance which
specify the size and shape of lots or
to prohibit a proposed subdivision if
it is not conducive to the preserva-
tion of a rural environment. The
Court explained that the Board is
not permitted to ignore the requi-
sites contained in Virginia Code §§
15.2-2241 and 15.2-2242 and enact
standards which “would effectively
permit it to rezone property in a
manner inconsistent with the uses
permitted by the property’s zoning
classification.” 522 S.E.2d at 614.
Furthermore, the General Assem-
bly’s declaration of intent concern-
ing subdivision of land, Virginia
Code § 15.2-2200, does not give the
Board power to enact an ordinance
which is more expansive than the
requisites contained in §§ 15.2-
2241 and 15.2-2242 of the Virginia
Code.

Arlington County Board
of Zoning Appeals Lot
Measurement Method
Affirmed

Higgs v. Kirkbride, 522 S.E.2d
861 (Va. 1999).

Plaintiffs Higgs, et al. (“Neigh-
bors”) and the Arlington County
Board of Zoning Appeals (“BZA”)
brought this appeal to challenge
the trial court’s reversal of a BZA
decision. The Lot in question (“Lot
11-A”) was a quadrilateral lot,
owned by the defendants, with no
parallel sides and no congruent
angles. The zoning administrator
approved the subdivision plat,
which effectively created Lot 11-A,
after calculating the average lot
width using the south lot line as the
rear lot line. The Neighbors
appealed to BZA arguing that the
lot was irregularly shaped and that
the administrator erred by using
the south lot line as the rear lot
line. The Neighbors contended that
the administrator should have cal-
culated the average lot width in the
manner prescribed for irregular
lots by using “a line at least ten
(10) feet in length entirely within
the lot and parallel to and at a max-
imum distance from the front lot
line” to calculate the average lot
width. 522 S.E.2d at 862. BZA
agreed with the Neighbors and
determined that Lot 11-A was an
irregularly shaped lot which failed
to meet to the minimum average
lot width requirements.

The defendants argued that Lot
11-A was a quadrilateral lot and
not a triangle or otherwise irregu-
larly shaped lot because the south
lot line, which ran at a forty-five
degree angle to the southeast, was
“the most distant from, and the
most nearly parallel with, the front
lot line’ and, thus, [was] the ‘rear
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lot line’ as defined by the ordi-
nance for purposes of determining
the average width of the lot.” 522
S.E.2d at 862. Additionally, the
defendants pointed out before the
trial court that there were similarly
subdivided lots within Arlington
County and that the administrator
had consistently treated quadrilat-
eral lots as having identifiable rear
lot lines even when the rear lot line
was not parallel with the front lot
line.

The Neighbors and BZA argued
before the trial court that BZA was
not bound by the prior actions of
the administrator. They also argued
that the defendant’s lot was differ-
ent from other quadrilateral lots
that had not been classified as
irregularly shaped because the
other quadrilateral lots had had
side lot lines that were parallel to
each other and perpendicular to
the front lot lines.

The trial court reversed the
decision of the of BZA as “plainly
wrong” and stated that BZA had
“applied erroneous principles of
law.” The court further found that
Lot 11-A conformed to the zoning
requirements and that the subdivi-
sion plat was valid. Higgs, 522
S.E.2d at 862.

In its discussion of the case, the
Supreme Court of Virginia first
pointed out that the decisions of
BZA should only be overturned on
review “if the trial court deter-
mines that BZA applied erroneous
principles of law or was plainly
wrong and in violation of the pur-
poses and intent of the zoning ordi-
nance.” Id. at 863. The court then
concluded that BZAs determina-
tion that Lot 11-A was irregularly
shaped was “based on a sound
reading of the ordinance” and
therefore was not “plainly wrong or
in violation of the purpose and
intent of the ordinance.” Id. at 864.

The court reasoned that the legisla-
tive intent behind the ordinance
was to assure a minimum average
lot width. Lot 11-A had a width of
60 feet nowhere except the front
lot line and could only satisfy the
ordinance’s minimum average
width requirement by way of the
elongated south lot line. Therefore,
a finding that the lot should be
measured as an irregular lot coin-
cided with the intent of the ordi-
nance. The Supreme Court of
Virginia found in favor of BZA and
the Neighbors and reversed the
judgment of the trial court.

County Maintains Zoning
Authority Over Wireless
Tower Construction

Board of Supervisors of
Fairfax County v. Washington,
D.C. SMSA L.P,, 522 S.E.2d
876 (Va. 1999).

The Supreme Court of Virginia
reversed a lower court decision
granting summary judgment to
wireless telecommunications com-
panies Washington D.C. SMSA L.P.
and Wireless PCS, Inc. (“Respon-
dents”). The County of Fairfax
brought an injunctive complaint
against these two companies to
prohibit them from erecting
telecommunications facilities on
county property until they had
received approval under the coun-
ty zoning ordinance. The circuit
court held that, because the towers
were constructed in accordance
with an agreement with the Vir-
ginia Department of Transporta-
tion (“VDOT”), the towers were
state property and could not be
regulated by Fairfax County. The
Supreme Court of Virginia
reversed, holding that the telecom-
munications companies must sub-

mit their proposed use of this land
to the County’s planning commis-
sion.

In October of 1996, VDOT and
Respondents entered into lease
agreements that permitted Respon-
dents to construct and operate cer-
tain telecommunications facilities
along the state highway system
running through Fairfax County.
The lease agreements required
Respondents to construct and
maintain the towers, but allowed
that the towers would remain
Respondents’ property. In
exchange, VDOT would be allowed
limited use of the towers. The
tower sites were located on VDOT’s
right-of-way within the boundaries
of Fairfax County. Neither of
Respondents sought approval from
the county zoning board before
beginning construction.

In September of 1997, the
County sought a declaratory judg-
ment requiring a cease of opera-
tions until the zoning board
approved construction of the tow-
ers. The County contended that
the towers were public utility facil-
ities of commercial entities located
on unincorporated land within the
county, and were thus subject to
approval. Respondents contended
that the towers were to be shared
communications facilities between
VDOT and Respondents and,
because the County’s own ordi-
nances prohibit it from regulating
VDOT property, the County had no
authority to regulate the tower
construction. The circuit court
granted summary judgment to
Respondents.

The Supreme Court of Virginia
limited their decision to whether a
private telecommunications com-
pany may construct a public utility
facility on a leasehold property
which is part of a VDOT right-of-
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way without first seeking county
permission. The court noted that
such construction would normally
require approval of the county zon-
ing board. The distinguishing fac-
tor in this case was the fact that
these towers were located on land
controlled by and leased from a
department of the state govern-
ment. The court first rejected a
contention that the zoning author-
ity exercised by Fairfax County
violated the Dillon Rule. The Dillon
rule provides that the powers of a
local government are fixed by
statute and limited to those that
are essential and indispensable.
The court noted that the county
did have statutory power to regu-
late public utility facilities under §
15.2-2232(A) of the Virginia Code.
Thus, the county’s regulation in
this case was not inconsistent with
any authority granted by statute.

The court also found that the
towers were not exempt from
county regulation because they
were located on VDOT’s right-of-
way. The court noted that the tow-
ers were to be owned exclusively
by respondents. Further, VDOT did
not have a primary right of use to
the land during the lease periods.
Thus, respondents’ contention that
these towers were the property of
the state and could not be regulat-
ed by the County necessarily
failed. The fact that the towers
were conveniently located on
state-owned rights-of-way was
found to be irrelevant in determin-
ing the County’s regulatory rights.
The court held that the telecom-
munications companies must sub-
mit their proposed use of the
leased land to the County’s plan-
ning commission.

Virginia Court
of Appeals

Sovereign Immunity of
State Water Control
Board

Riverview Farm Assocs. .
Commonwealth, No. 2337-98-
2, 1999 WL 1134722 (Va. Ct.
App. Dec. 7, 1999).

Riverview Farm Associates Vir-
ginia General Partnership, Jearald
D. Cable and Robert L. Waldrop
(“Appellants”) appealed a circuit
court’s ruling that the doctrine of
sovereign immunity prevented the
circuit court from hearing Appel-
lants’ appeal of a decision by the
Water Control Board (“Board”)
issuing a modification of a Virginia
Water Protection Permit (“VWPP”).
The decision involved certificates
for the alteration of state waters.
The Virginia Court of Appeals
reversed, holding that § 62.1-44.29
of the Virginia Code waived the
Board’s sovereign immunity from
suit in this case.

The federal Clean Water Act
(“CWA”) requires applicants for a
federal license or those proposing
activities that may result in a dis-
charge to navigable waters to pro-
vide the federal permitting agency
with a certificate from the state that
the discharge will comply with the
CWA. Pursuant to the CWA, Vir-
ginia issues such a certification in
the form of a VWPP. Weanack Land
Limited Partnership (“Weanack”)
requested and was granted a VWPP
in October of 1995 and sought a
modification of the VWPP pursuant
to § 62.1-44.15:5 of the Virginia
Code in order to expand and
enlarge a port facility. The Board
issued the modification in March of
1998 after refusing a public hearing
on the issue requested by Appellant
Jearald D. Cable.

Appellants appealed the Board’s
decision to issue the modification
and the denial of Cable’s request
for a public hearing to the circuit
court. The circuit court held that
the doctrine of sovereign immunity
precluded judicial review of the
decision to modify the VWPP.
While the court recognized that §
62.1-44.29 authorized judicial
review of final decisions of the
Board, the court noted that the
section does not specifically list §
62.1-44.15:5 as a section for which
judicial review is authorized.
Therefore, the circuit court rea-
soned that the exclusion of that
section could not effectively waive
the state’s sovereign immunity.

The Virginia Court of Appeals
noted that § 62.1-44.14(5) was
specifically included in § 62.1-
44.29, thus waiving sovereign
immunity for this section. Under §
62.1-44.15(5) the Board has
authority to issue certificates for
the alteration of state waters. The
court noted that in Alliance to
Save the Mattaponi v. Common-
wealth, 519 S.E.2d 413 (Va. Ct.
App. 1999), the court of appeals
held that a VWPP is “a certificate
for the alteration of state waters”
pursuant to § 62.1-44.29. Id. at
416. Thus, pursuant to § 62.1-
44.29, the Commonwealth waived
its sovereign immunity by the
Board’s grant or denial of the
VWPP. Id.

The court of appeals held that
the decision in Alliance controlled
Appellants’ case. The doctrine of
sovereign immunity did not bar
Appellants’ appeal of the Board’s
modification of the VWPP. The
court of appeals reversed the cir-
cuit court’s decision and remanded
the case for further proceedings in
accordance with the Alliance deci-
sion.
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