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“Most all of the Virginia cases allowing claims of
implied indemnity have involved personal injuries
or damages to property and, therefore, fall within

the ‘implied in law* category.*
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T‘he business of construction, of neces-
sity, involves a multitude of parties.
These include contractors, subcontractors,
material suppliers, owners, architects and
others. Risk shifting and risk sharing are
the natural products of the construction
process. Disputes on a construction pro-
ject will often involve several parties. Two
or more parties may share the responsibil-
ity for the problem that caused the dam-
ages or added expenses to a party. When
the parties involved are unable to resolve
their differences, and litigation results, the
defending party will often shift to one or
more other parties, all or part of any lia-
bility the defending party may have to the
original plaintiff or claimant.

Most well-drafted contracts for construc-
tion should contain indemnity provisions
under which one party agrees to indem-
nify and hold the other party harmless
from liability, loss or damages resulting,
wholly or partially, from the fault of the
indemnitor. The indemnity provision of
the contract governs the rights of the party
seeking indemnification from the other
party if the contract between the parties
contains an indemnity provision covering
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the type of liability, loss or damage for
which indemnity is sought. Otherwise,
the party seeking to shift his responsibility
or liability to another must rely upon

another legal theory to do so.

Contribution and indemnity are legal the-
ories often relied upon to shift all or part
of one party’s liability to a third party to
another party. In Virginia, there is a right
of contribution between joint tort feasors
for liability for personal injury caused to a
third party or for damage done to the
property of a third party. At common law,
there was no right of contribution between
joint tort feasors. Statute created this right
and it applies only to injury to person or
property resulting from negligence.! To
establish a right of contribution, it must be
alleged and shown that the party claiming
contribution is secondarily or vicariously
liable to the injured party and the party,
from whom contribution is claimed, is pri-
liable to the injured party.
Contribution deals only with tort liability.2

marily

Consequently, where the damages com-
plained of consist only of economic dam-
ages, rather than damages for injury to
person or property, no right of contribu-
tion exists.

Unlike contribution, indemnity can be for
either tort liability or contractual liability. A
right of indemnity can be express, con-
tractual or implied. A claim for express
indemnity must be based upon a written
agreement between the parties under
which one party agrees to indemnify and
hold the other party harmless for a loss,
claim, expense or liability, which the
indemnitee may incur or be liable for to a
third party. If an express agreement for
indemnity exists between the parties cov-
ering the liability, loss or damage in ques-
tion, any right of implied indemnity will be
precluded.3 Where there is no expressed
agreement of indemnity between the par-
ties, or where the liability, loss or damage
against which indemnity is sought is
beyond the scope of the written indemnity
agreement—if any right of indemnity
exists—it must be implied. This brief arti-
cle will examine the question of whether a
substantive right to relief under the theory
of implied indemnity exists in Virginia and,

if so, whether implied indemnity will sup-
port a right to relief where only economic
damages or losses are involved in the
claim against which indemnity is sought
from another party.

Implied Indemnity Is
Recognized in Virginia.

As a general proposition, implied indem-
nity is recognized in Virginia.4 Implied
indemnity in Virginia has been compared
to the right of contribution among joint
tort feasors where, as stated above, a sec-
ondarily or vicariously liable party may
seek contribution from the party who is
primarily liable for the injury or damage.>
However, unlike contribution, indemnity
“must necessarily grow out of a contractual
relationship.”0 Thus, absent contractual
relationship between the indemnitor and
the indemnitee, implied indemnity will not
lie. Moreover, a contractual relationship
between the parties will not alone support
a claim of implied indemnity. An implied
right to indemnification can be found only
in two sets of circumstances. First, an
implied right to indemnification may arise
because of the special nature of the con-
tractual relationship between parties.
Second, a right to indemnity may be found
in what has been called “implied in law”
indemnity. This is a tort-based right to
indemnification where there is a great dis-
parity in the fault of two tort feasors, and
a tort feasor has paid for, or is liable for, a
loss that was primarily the responsibility of
the other.”

Most all of the Virginia cases allowing
claims of implied indemnity have involved
personal injuries or damages to property
and, therefore, fall within the “implied in

»

law” category. Since liability for injury to
persons or property can arise absent any
privity of contract with the injured party,
these cases do not offer much support for
a claim of implied indemnity against liabil-
ity for purely economic damages.

Most construction litigation involves only
claims for economic damages and only
contract law. Because the legal principles
applicable to claims for economic dam-
ages differ greatly from those applicable to
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claims for personal injury or property
damage, it is important to make a distinc-
tion between those cases in which indem-
nity was sought against liability for injury
to person or property and those cases in
which indemnity was sought against liabil-
ity for economic damages. In the normal
construction setting, the relationships
between various parties arise only by
virtue of the contractual arrangements
between them. There are no special rela-
tionships among the various parties that
arise as a matter of law, such as those that
may cause tort liability for injury to person
or property, or obligations imposed by
statute and for which privity of contract is
not required. Whatever duties the parties
have to each other exist only by virtue of
the terms of the contract between them.

Unlike the situation where indemnity is
sought against liability for personal injury
or damage to property, where implied
indemnity is sought against liability for
purely economic damages, the economic
loss doctrine can create an insurmountable
obstacle to establishing a right of recovery
under an implied indemnity theory. An
application of the economic loss doctrine
may insulate a prospective third party
indemnitor from liability to the party suf-
fering the economic loss due to an
absence of privity of contract between
such parties, thus making it impossible to
satisfy what is an essential element of
implied indemnity.

Virginia Law Requires that
the Party from whom Indemnity
is Sought be the Party Primarily

Liable to the Injured Party.

As with the right of contribution among
joint tort feasors, the principle that no right
of contribution exists unless the party from
whom contribution is sought is liable to
the original plaintiff, has been held to be
equally applicable to implied indemnity.8
“The right to indemnity or exoneration for
a base must rest upon the fact that the
party seeking indemnity has discharged,
under contractual obligation, expressed or
implied, the obligation of the one primar-
ily liable.” One court has stated: “Without
exception, the courts have held that,
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under Virginia law, the right to non-con-
tractual indemnity arises only when the
party from whom liability is sought may
be liable in tort to the original plaintiff.10 Tt

United
Government for liability for injuries to

claimed from the States
members of the Army Reserve sustained

while on training because the government

“A court may very likely hold that any claim of
implied indemnity against economic damages is
excluded by such provision under the doctrine of

expressio unius est exclusio alterius.”

follows, therefore, that it is not sufficient to
show that a party has breached some duty
owed only to the party claiming indem-
nity, but it must be shown that the dam-
ages were caused by a breach of some
obligation owed to the original plaintiff as
well.11 This important element for alleging
and proving a claim based on implied
indemnity is often misinterpreted to mean
that it is only necessary to allege and
prove that the party from whom indemnity
is sought primarily caused the damages
against which indemnity is claimed.

The fact that the prospective indemnitee
primarily caused the damages claimed by
the original plaintiff is not enough; the
prospective indemnitee must be at least
potentially liable to or has breached some
duty owed to the original plaintiff as well,
and, if such liability is precluded, either as
a matter of law, or for any reason, implied
indemnity cannot be claimed. Although
claims of implied indemnity have been
allowed in cases involving injuries to per-
sons or property, in these cases, the puta-
tive indemnitor was potentially liable to
the original plaintiff, either for negligence
or for breach of warranty. However,
indemnity has been denied, for example,
where the putative indemnitor was insu-
lated from liability to the original plaintiff
due to the exclusivity of the Workers’
Compensation Act of Virginia,!2 or the
Longshoremen’s and Harbor Workers’
Compensation Act.!3 Similarly, neither
contribution nor indemnity could be
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could have no liability to the plaintiffs
under the Federal Torts Claim Act.14

The writer in his research has been unable
to find any reported decision in Virginia
allowing a claim of implied indemnity
against liability for purely economic loss
or damage based upon a finding that an
implied agreement of indemnity existed
between the parties simply by virtue of
their contractual relationship.!5> The cases
that allowed a claim of implied indemnity
based on the special nature of a contrac-
tual relationship between the parties, or
the so called “implied contract theory,” all
involved claims for personal injury or
property damage based upon negligence,
breach of warranty or the assumption, by
operation of law or by contract, of some
duty owed by the indemnitee to the
injured party.

Current Virginia Law Indicates
that There is No Implied
Indemnity Against Liability for
Economic Damages Absent
Liability of the Indemnitor or a
Breach of Some Duty Owed to the
Injured Party.

Because a claim of implied indemnity
must rest upon a breach of some duty
owed by an indemnitor to the original
claimant for which the party claiming a
right of indemnity may be liable, it logi-
cally follows that there can be no right of
implied indemnity in Virginia for purely
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economic damages unless the indemnitor
has, by contract or otherwise, assumed a
duty owed to the injured party, a breach of
which caused the injured party’s dam-
ages.16 Based upon existing Virginia case
law, it does not appear that a right of
indemnity against economic losses or
damages can be implied solely from the
contractual undertakings in a normal con-
tract for construction that does not contain
some language manifesting an agreement
to hold another party harmless against lia-
bility to a third party for economic dam-
ages or loss. Another obstacle to seeking
implied indemnity against a claim for
purely economic damages is that the typi-
cal express indemnity clause found in
many of the more widely used prime and
subcontract agreements provides for
indemnity only against claims for bodily
injuries or damage to property. A court
may very likely hold that any claim of
implied indemnity against economic dam-
ages is excluded by such provision under
the doctrine of expressio unius est exclusio
alterius.

The parties involved in a construction pro-
ject resort to contract and contract law to
protect their economic expectations. Their
special rights and duties are defined by the
contracts they reach. Protection against
economic losses caused by another’s fail-
ure to perform properly is but one provi-
sion a contractor may require in striking
his bargain. Any duties in this regard arise
purely by reason of the contractual rela-
tionship between the parties.!” Even a
breach by one party of its contractual
obligation will not, by itself, give rise to a
claim for implied indemnity against a
claim by a third party for economic dam-
ages. The well established common law
rule in Virginia is that a party not in priv-
ity with another may not recover damages
for “purely economic loss,” but only for
physical injury to personal property.18
Virginia law shows that an essential ele-
ment of a claim of implied indemnity is
that the prospective indemnitor is liable to,
or has breached a duty owed to, the orig-
inal plaintiff for all or a portion of the
damages claimed against the prospective
indemnitee, where the damages being
claimed by the original plaintiff consist of
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“purely economic loss.” Therefore, any
claim of implied indemnity will, in all
probability, be precluded by the economic
damage rule.

Procedural Rules Allowing

Third Party Actions do not

Create a Right of Action for
Implied Indemnity.

Procedurally, in a state court action in
Virginia, a party desiring to bring in
another party as a third party defendant is
allowed to do so under Virginia Code
§8.01-281 and Rule 3:10 of the Rules of the
Supreme Court of Virginia. Third party
practice in a federal court is also permissi-
ble under Rule 14(a) of the Federal Rules
of Civil Procedure, which is virtually iden-
tical to Rule 3:10. However, these rules are
only procedural and do not create any
right to relief. There must exist a right to
relief under applicable substantive law19—
“an action does not become an action for
indemnity merely because the pleader has
so denominated it.”20

Because a substantive cause of action
must exist independently of the proce-
dural rules allowing a claim for indemnity
to be asserted against a third party, careful
consideration should be given to whether
any right of implied indemnity exists
against a third party before attempting to
assert a third party claim for indemnity
against that party. A third party motion for
judgment or complaint merely alleging
that the third party was the party causing
the injury or damage, in whole or in part,
may not survive a demurrer or a motion to
dismiss failure to state a cause of action.
This better practice would be to allege
facts sufficient to show that a right of
action for indemnity does exist. If the sub-
ject matter of the claim for indemnity con-
sists of a claim solely for economic

damages or loss, then it is essential to
allege and prove, if possible, that the third
party defendant owes some duty, contrac-
tual or otherwise, to the original plaintiff a
breach of which caused, in whole or in
part, the plaintiff’s injury or damage.

Conclusion
To succeed on a claim of implied indem-

nity,
strongly suggest that it must be alleged

existing authorities in Virginia
and proved that the party from whom
indemnity is sought is the one primarily
liable for the damages caused to the orig-
inal plaintiff and the party claiming indem-
nity must only be secondarily liable.
Absent a breach of some duty owed to the
original plaintiff, or where any liability to
the original plaintiff is precluded by some
rule of law, the current state of Virginia
law suggests that no right of implied
indemnity exists. This critical element is
often overlooked in the construction set-
ting where there is no express agreement
of indemnity between the parties involved
covering not only indemnity against
liability for personal injuries and property
damage, but also liability to third parties
for economic damages. Damages being
claimed that consist of “purely economic
loss,” in any right of implied indemnity
may be precluded under Virginia law. The
importance of a well-drafted express
agreement of indemnity should, therefore,
never be overlooked. st
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