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Administrative Decisions
and Other Actions

Decision making

processes vary greatly
from agency to agency,
as does the precedential

value of the documents.
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very attorney knows that Congress
Epasses laws and that executive agen-
cies promulgate regulations to implement
and enforce those laws. Then, of course,
the courts rule on issues brought to them.
So, the most important legal sources are
laws, regulations and court decisions,
right? Not always. When it comes to how
the government affects the day-to-day life
of a person, often the most relevant legal
documents are sources such as adminis-
trative guidelines, manuals or decisions.
Guidelines and manuals may be written
for internal agency use, but in practice
they can be just as important as regula-
tions. Administrative decisions, like court
decisions, often relate to specific situations
or parties but provide guidance or legal
precedent for others.

Because federal administrative agencies
have been created over the course of
more than a century, they vary in form
and function. The histories of administra-
tive agencies provide insight into the
diversity of regulatory and decision-mak-
ing processes and publications.!

In 1887, because of a Supreme Court deci-
sion invalidating individual states’ rights to
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regulate railroads,2 Congress passed the
Interstate Commerce Act. It established the
first independent regulatory commission.
The Interstate Commerce Commission was
to set rates that would be “reasonable and
just,” featuring aspects of each of the three
branches of the federal government. It sets
rates and other rules for railroads, enforces
these rules and then adjudicates disputes
via a panel of administrative law judges.
The commissioners’ expertise in railroads
allowed them to regulate more effectively
and to respond to changes more quickly
than could Congress and the courts.

The early 20th century saw the adoption
of other legislation to regulate specific
economic activities. Upton Sinclair’s muck-
raking novel, The jJungle, spurred the
adoption of federal pure food and drug
laws in 1906. These laws were adminis-
tered by an Agriculture Department
office—later known as the Food and Drug
Administration. Other laws regulated
financial activities and monopolies, estab-
lishing the Federal Reserve System and the
Federal Trade Commission.

During the Depression, the federal gov-
ernment sought to stabilize the economy



and aid farmers, the jobless and others
through a series of regulatory and legisla-
tive efforts. The Federal Deposit Insurance
Corporation, the Securities and Exchange
Commission, the Federal Communications
Commission and the National Labor
Relations Board were established.

Many of these early regulatory bodies
dealt with economic matters. After World
War II, and especially during the 1960s
and 1970s, Congress began to examine
consumer protection, the environment,
occupational safety and racial discrimina-
tion. More regulatory bodies followed—
including the Consumer Product Safety
Commission, the Environmental Protection
Agency and the Occupational Safety and
Health Administration.

Each of these agencies governs a special-
ized area through regulations and other
legal documents. They promulgate regula-
tions through a complex process—stan-
dardized from agency to agency. Proposed
rules are published in the Federal Register;
comments from the public and interested
parties are considered; and final regula-
tions are published first in the Federal
Register and later in the annual Code of
Federal Regulations. A researcher familiar
with regulations in one area of law can
easily locate regulations in another area.

The same cannot be said of administrative
decisions and adjudications. Decision
making processes vary greatly from
agency to agency, as does the precedential
value of the documents. Add to this com-
plexity the fact that there is no standard
method or place for publication of these
documents. There is no Federal Register
for administrative decisions, advisory
opinions, agency directives, enforcement
bulletins, policy letters and memoranda,
orders, guidance documents or administra-
tive law judges’ opinions.

Terminology can be problematic. The FCC
calls its regulations “orders,” but not all
FCC orders are regulations printed in the
Federal Register. The Treasury Department
calls its regulations “decisions,” as in the
series, Treasury Decisions. However, these
are regulations—not adjudicated deci-
sions. Guidelines are published in the
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Federal Register as proposed, or as final
regulations; or they may appear in the
Notices section. In either case, the agency
may intend its guidelines to be binding.
For many agencies, guidelines never
appear in the Federal Register.

Administrative documents such as policy
letters, manuals, guidances and memo-
randa, that are not published in the
Federal Register, should interpret previ-
ously published statutes or formal regula-
tions, or they should be general statements
of policy.3 Though interpretative docu-
ments or policy statements carry less
weight in court than formal regulations—
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the timber industry these guidelines were
rescinded, only to be followed by formal
regulations.

The EPA often uses memoranda and man-
uals in its job of regulating polluting indus-
tries. Its disclaimer for RCRA On-line
(http:/lyosemite.epa.gov/osw/rcra.nsf/) states:

Users of the index should also note
that the Q&As, letters and memo-
randa referenced herein are not, by
any means, a complete representation
of the guidance available from EPA
on RCRA issues. Database documents
are not intended to replace or super-

Though interpretative documents or policy statements

carry less weight in court than formal regulations—and

agency staff should regard them as guidelines within

which they may exercise some judgment—these

documents can be quite important.

and agency staff should regard them as
guidelines within which they may exercise
some judgment—these documents can be
quite important.

The Department of Agriculture uses man-
uals and bulletins to run many of its pro-
grams, such as the meat inspection and
the gypsy moth programs. Appendix A to
the Food Safety and Inspection Service’s
regulations on Performance Standards for
the Production of Certain Meat and
Poultry Products is entitled Guidelines for
Cooked Beef, Roast Beef, and Cooked
Corned Beef. Appendix A is not contained
in the CFR. The introduction says “estab-
lishments may choose to employ these
guidelines as their process schedules,” but
one suspects that FSIS staff and regulated
processors treat these specifications as
requirements rather than guidelines.

The spotted owl controversy in the
Northwest began with a set of guidelines
written by the regional office of the Fish
and Wildlife Service. After challenges from

sede the regulations. Users should
always consult other sources of infor-
mation such as the Code of Federal
Regulations, the Federal Register and
appropriate guidance documents to
ensure complete research.

Its 1998 RCRA Orientation Manual states:
In addition, the manual is not
intended to modify or affect in any
way existing statutory or regulatory
requirements or Agency policies; it is
simply intended to briefly summarize
those requirements and policies. If
there is any unintended variation
between any statements in this man-
ual and existing requirements of pol-
icy statements, the requirements or
policy statements are controlling.

These disclaimers aside, for the attorney
working in the area of environmental law,
it is vital to be aware of EPA’s manuals,
memoranda and RCRA letters.
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Administrative decisions are not like court decisions:

They cannot be relied on as precedent.

For some agencies, notably the National
Labor Relations Board, case-by-case adju-
dication is the primary means of establish-
ing policy. The NLRB has few regulations
in the CFR, but it has produced more than
330 volumes of decisions. NLRB decisions
are reviewable by the U.S. Courts of
Appeals and have considerable preceden-
tial value.

Administrative decisions are not like court
decisions: They cannot be relied on as
precedent. The Internal Revenue Service’s
private letter rulings and the Securities and
Exchange Commission’s no-action letters
are examples of documents prepared in
reply to individual inquiries. Private letter
rulings were made available to the public
after the Tax Reform Act of 1976. They
“may not be used or cited as precedent.”
The SEC states on its “staff interpretations”
Web page (http://lwww.sec.gov/interps.shtml)
that “[tlhese staff interpretations provide
guidance to those who must comply with
the federal securities laws. However,
because they represent the views of the
staff, they are not legally binding.”

Many of these types of documents have
been in existence since the New Deal, and
access has been a problem for more than
60 years. As an influential 1941 commis-
sion report noted:

Rules and regulations are not the only
materials of administrative law. There
are, in addition, . . . the decisions of
each agency, only some of which are
accompanied by reasoned opinions,
and only some of which are pub-
lished;
Congress, which contain a variety of

the agencies’ reports to
useful information but which are not
always readily available to the public
at large; the interpretative rulings
made by the agencies or their general
counsel, which frequently are not
published; press releases, notices,
speeches and other statements of pol-
icy that are easily lost and obviously
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cannot be distributed to or kept by all
who might some day have use for
them; and the decisions of the courts
enforcement, or

upon review,

restraint of administrative action,
which are few and deal for the most
part either with purely formal matters
or with the details of a particular case.
All these types of information should
be made available, in orderly and

readily accessible form, to the public.5

Lexis and Westlaw began providing
greater access to this type of agency infor-
mation in the early 1980s. Currently, Lexis
lists 102 titles in its Federal Agency
Decisions, Combined file.
Fadmin-All contains 86 agency titles. The

Westlaw’s

contents note for this database describes
its contents as “an order, opinion, deci-
sion, policy statement, announcement,
adjudication, release, administrative
action, letter ruling, or no action letter pre-
pared by the agency.” Of course, Lexis
and Westlaw provide increased access to
this information for those who can afford

these services.

such as final opinions, orders, statements
of policy and interpretations, administra-
tive staff manuals and instructions to staff
“available for inspection” in a Washington
office. E-FOIA mandated, and the Web has
enabled, the government to provide citi-
zens with access to many types of docu-
ments that were once virtually inaccessi-
ble. But how effectively are the agencies
making this material available?

OMB Watch, a private organization formed
to promote government accountability,
examined this issue in an E-FOIA compli-
ance report released in 1999. In this report
examining 64 agencies, OMB Watch found
that 11 percent had no useful E-FOIA pres-
ence and that 89 percent comply with
varying degrees. In November 1999, no
agency had completely complied with E-
FOIA requirements. The report noted that
“agencies are moving at a great speed to
provide information online. Unfortunately,
this information, in particular information
about agency records and decision-mak-
ing, still is often unorganized, unrelated,
and difficult to find.””

This is a key point. Adding documents
online does not make them accessible.
There must be a user interface, thorough
indexing and effective search capability.

E-FOIA mandated, and the Web has enabled, the

government to provide citizens with access to

many types of documents that were once virtually

inaccessible. But how effectively are the agencies

making this material available?

Better access to administrative documents
came with the Electronic Freedom of
Information Act Amendments of 1996.6
E-FOIA required agencies to make admin-
istrative materials created after November
1, 1996, available electronically. It was no
longer adequate to simply make materials

Some agencies, like the Department of
Justice and the Mine Safety and Health
Administration, seem to put everything
into their E-FOIA Reading Rooms, though
they might also have the same documents
in other places on their Web sites. Other
agencies, such as the FCC, have E-FOIA



pages that are guides through their Web
pages, with substantive materials in other
places on their Web sites. Some agencies’
E-FOIA pages simply list contacts and give
an overviews of the E-FOIA, without use-
ful links. The OMB Watch report found that
more than a third of agency Web sites did
not have E-FOIA links directly from their
home pages.

The federal government has done an
admirable job in publishing administrative
agency regulations in print and on the
Web. New Code of Federal Regulations
volumes are published annually and kept
up to date by daily Federal Register issues.
GPO Access (http://www.access.gpo.gov)
provides convenient access to this infor-
mation. Agency decisions, however, pre-
sent a very different picture. More
agencies are putting these resources on
their Web sites. However, there is no
central repository such as the CFR or GPO
Access, and the government does not link

to all agency sites.

Librarians have worked to make this
diverse mass of information more accessi-
ble. One of the most respected and widely
cited set of links to agency Web sites, LSU
Federal
(http://www.lib.Isu.edu/gov/fedgov.html),  is
used by GPO Access as its list of federal
agency Internet sites. The University of

Libraries Agencies Directory

Virginia Law Library provides an even
Federal
Administrative Decisions & Other Actions

more focused resource. Its
page (http://www.law.virginia.edu/admindec) is
the nation’s most comprehensive set of
links to agency decisions on the Internet.
Its goal is to link to all federal government
Web sites which contain legally binding or
authoritative administrative decisions or
similar information. Begun in 1999 with
approximately 25 agencies, it now pro-
vides links to decisions, E-FOIA reading
rooms, and similar pages from more than
125 departments, agencies and offices.

Administrative decisions are sometimes
difficult to find—even for librarians. Many
agencies, like the Customs Service,
revamp the information they publish in
print before publishing to the Web. The

Web counterparts of agency administrative
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States have generally trailed the federal government

in publishing administrative agency materials and in

providing substantive information on the Web, and

Virginia is no exception.

decisions may be organized differently
from the print versions. Other materials,
such as advisory letters from the Office of
Government FEthics, might have been vir-
tually impossible to find in print. Many
other agencies formerly published their
decisions, or at least a portion of them, but
now rely on electronic dissemination.

Sites such as UVA’s provide access to a
myriad of administrative decision sites, but
determining the force and effect of these
decisions may still require e-mailing or
contacting an agency—perhaps being
transferred among departments and wait-
ing days or weeks for a response. The
Internet has not changed everything.

What about Virginia?

States have generally trailed the federal
government in publishing administrative
agency materials and in providing sub-
stantive information on the Web, and
Virginia is no exception. Virginia regula-
tions are now published in the Virginia
Administrative Code, available in print,
through Westlaw or Lexis, and on the Web
(http://legis.state.va.us/StatutesAndRegulations/
AdminCode.htm). However, agency deci-
sions lag.

This is beginning to change as state agen-
cies migrate from antiquated dial-in sys-
tems to the Internet. The State Corporation
Commission Clerk’s Information System,
with information on corporate registra-
tions in Virginia, is available on the Web
(http://www.state.va.us/scc/division/clk/
diracchtm). A researcher will be well
rewarded for spending some time on this
site. Many of the orders available in the
Lexis or Westlaw SCC files are free through
the Clerk’s Information System.

The Virginia Workers’ Compensation
Commission has come a very long way in
making its decisions and other information
available electronically. Formerly, the
commission distributed its decisions elec-
tronically on diskette. In 2000, the com-
mission mounted its opinions as a search-
able database on its Web site, going back
to 1995, with selected additional decisions
available as far back as 1990
(http://www.vwc.state.va.us/). The commis-
sion links to “Rules and Regulations”
(http://www.vwc.state.va.us/rules.htm). The
link to its regulations goes to the commis-
sion’s  section of the  Virginia
Administrative Code, but without the
searching capability. However, other use-
ful links include tables of benefits
amounts, hearing loss tables and a pro-
gram for calculating COLA. The commis-
sion also makes its forms available from
the Web site for printing but not for sub-
mitting electronically.

Many Virginia agencies, like the Board of
Accountancy, post forms, applicable regu-
lations and laws and other pertinent infor-
their Web sites. The
of Employment

mation on
Department Dispute
Resolution posts its grievance procedure
manuals, mediation program guidelines,
forms, rulings and hearing decisions on its
Web site (http://www.edr.state.va.us/). The
Division of Purchases and Supply of the
Department of General Services has
posted some directors’ memoranda, in
addition to manuals, on its Web site
(http://159.169.222.200/dps/).

The Commonwealth’s My Virginia page
(http://www.myvirginia.org) provides a start-
ing list of agency Web sites, but more
extensive information is available in the
annual Report of the Secretary of the
Commonwealth. Similar to the United
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States Government Manual, the report
provides general information on agencies
including members of boards, statutory
authorization, basic duties and responsibil-
ities, and governor’s executive orders. The
report is now published both in print and
on the Web (http://www.soc-apps.state.
va.us/Bluebook/). The Web version is
updated weekly and available for a $25
subscription fee. Virginia state depository
libraries8 have free access to this Web site.

How will digital information be archived?
Decisions may be available on Westlaw
and Lexis, but there is no guarantee that
these companies will maintain archival
collections of government information.
This is the government’s job. Similarly, as
agencies migrate to Web-only access for
some types of information, it is very
important that they have a plan for archiv-
ing this information. Just as attorneys may
now need to know how a Labor
Department regulation was worded in
1976, it might be necessary in the future to
see how a Virginia Board of Accountancy
2001 form looked. If agencies only publish
these materials electronically without
maintaining access to older versions, it
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might be impossible to see the 2001 ver-
sion of that form. How ironic it would be
if in this age of more information, we actu-
ally end with less. &2
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1 Much of this overview comes from Marc Eisner,
Jeff Worsham & Evan Ringquist, Contemporary
Regulatory Policy (2000).
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University of Virginia,Virginia Commonwealth
University, Virginia Tech.

Barbie Selby has been documents librarian at the University of Virginia law
library since 1998. Before that she was assistant documents librarian at UVA's
Alderman Library, in charge of the international and state documents collec-
tions. She earned her M.L.S. from the University of North Carolina-Chapel Hill,
and her B.A. from Wake Forest University. She is active in library associations
at the state and national levels and has presented numerous papers and edu-
cational sessions on government information resources.

We want to hear
from you.

Send your letter to the editor* to:
E-mail: coggin@vsb.org
fax: (804) 775-0582
mail:

Virginia State Bar
Virginia Lawyer Magazine
707 E. Main Street, Suite 1500
Richmond, VA 23219-2800

*Letters published in the Virginia
Lawyer may be edited for length
and clarity and are subject to
guidelines available at
www.vsh.org/publications/
valawyer/letters.html.

Attention Speakers
Bureau Volunteers!

Please send us your current
e-mail address. In an effort to
more efficiently send information
to our volunteers, we have estab-
lished an e-mail distribution list.
However, it appears that many of
the e-mail addresses we have are
no longer functioning. Please send
a message to sparger@vsb.org so
we can update our records.
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Join a
Practice Section

There are 20 specialty practice
and substantive law sections of
the Virginia State Bar.

For more information and a
registration form visit the
bar's Web site at
www.vsb.org/sections/.




