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Virginia is the most heavily militarized jurisdiction in the
United States, with several major military bases and hundreds

of lesser installations throughout the Commonwealth. This guar-
antees the constant presence of hundreds of thousands of military
personnel and civilian employees. They interact each day with
private citizens (including military spouses and children)—be it
driving on our roadways, flying over our persons and properties,
and practicing the liberal professions (medicine, law, engineer-
ing). Moreover, the regular rotation of military personnel ensures
a constant flow into our Commonwealth from other states and
overseas of thousands of dependent families who bring their
own recent interactions with military personnel.

Because of this pervasive military presence in civilian daily life,
all Virginia practitioners, plaintiffs’ and defense, of any flavor of
personal injury litigation—automobile accidents, slip ’n fall,
medical malpractice, negligent facilities engineering, etc.—should
have a basic knowledge of the various military claims acts.

The Statutory Framework1

The sovereign (i.e., our government, including its armed forces)
is immune from suit unless it has consented to it; any consent is
strictly limited in scope to the express terms of the act granting
consent to suit. Moreover, military and other U.S. government
employees generally are immune from personal suit concerning
acts performed within the scope of their employment.2

The Federal Tort Claims Act (“FTCA”)3 is the principle and over-
riding statute enabling a victim of the negligence of a person
acting within the scope of his or her employment with the
United States government. The FTCA provides that “[t]he United

States shall be liable . . . in the same manner and to the same
extent as a private individual under like circumstance, but shall
not be liable for interest prior to judgment or for punitive dam-
ages.”4 There is also no right to trial by a jury under the FTCA.5

The FTCA and the other claims statutes look to the law of the
state where the act or omission occurred to decide the cause of
action and extent of compensatory damages. (State caps apply6).
The “law of the state” is the whole law, including the state’s
choice of law rules.7 However, the latter governs where local
and federal law conflict.8 Thus, state law statutes of limitation,
and state law tolling provisions, do not apply.9 A claim must be
brought “. . . within two years after such claim accrues or unless
action is begun within six months after the date of . . . final
denial of the claim by the agency to which it was presented.”10

“Accrual” also is defined by federal law.11

The FTCA is territorially limited. It applies only to claims arising
in the United States.12 Thus, the remedies of persons injured by
military negligence abroad (even U.S. citizens in U.S. military
hospitals overseas) are limited to one of the lesser claims acts, and
are barred from having their claim ultimately decided judicially.

Excluded from liability by the express terms of Section 2680 of
Title 28 are claims arising from discretionary government func-
tions: admiralty—except claims under the Death on the High
Seas Act13; intentional torts (Such a claim is outside the scope of
employment and the personal tortfeasor is, therefore, not
immune.) and combat activities. Claims cognizant under the
Federal Employees’ Compensation Act14 and the Longshore and
Harbor Workers’ Compensation Act15 are “comp barred” from the
FTCA and the other acts. 
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Also excluded is that portion of any claim caused by a govern-
ment contractor, to the extent such contractor may have assumed
liability.16 For example, the Portsmouth Naval Hospital in recent
years has out-sourced much of its nursing services to private
nursing services that provide contract RNs, LPNs and CNAs to
the hospital. Where such a contractor is the source of injury-
causing negligence, that contractor’s negligence is not cognizable
under the FTCA. Therefore, the negligent person (and the service
that provided him or her to the government) are not immune.
Suit can be brought in state court, without first presenting any
sort of administrative claim. Punitive damages may be alleged,
the case may be tried to a jury, and plaintiff’s counsel’s fees are
not limited.

As a practice tip, one may not learn that a contractor is involved
until after filing the administrative claim and completion of the
claims officer’s initial investigation. In the meantime, the underly-
ing state limitations period continues to run. Therefore, timely
request and review of the records (see “Getting Your Records”)
is essential to filing the administrative claim well before the two-
year limitation period. It is not unusual that an investigation is
not initiated until a claim is filed. Imagine learning two years and
a day afterwards that you could have had a punitive damages
claim tried by a Portsmouth jury, and you no longer even have
an FTCA claim because it was not a military doctor after all. 

Military members are barred from recovery under the FTCA, as
well as the other claims acts, for personal injury or death “incurred
incident to military service or duty.”17 This nonstatutory exclusion
has a truly draconian effect. “Incident to service” means any and
all activities, not just work-related military duties, to which the
service member is exposed due to his or her military service—
including use of base recreational facilities and receipt of health
care services. This nonstatutory bar to recovery, known as the
Feres Doctrine, is periodically challenged and is invariably
upheld.18 The result is that even in the most heinous cases of
negligence, the injured service member (or his survivors when
the result is death) must be content with the usual medical and
veterans benefits for which any other service member is entitled.
Even conservative commentators agree that the Feres Doctrine
should be undone.19 Although the service member bar to recov-
ery is not statutory, it probably will require legislation to undo.

The Virginia practitioner should also be aware of lesser known
acts that afford relief for some situations beyond the scope of
the FTCA. These are the Military Claims Act20 (compensation for
negligence not covered by the FTCA, including that occurring
outside the United States); the Foreign Claims Act21 (compensa-
tion to foreign nationals and nations for damage caused by non-
combat activities outside the United States); and the Non-Scope
Claims Act22 (nominal payment for employee negligence commit-
ted outside the scope of military employment and not payable
under any other provision of law). There are also various Status

of Forces Agreements and implementing bilateral treaties
between the United States and nations hosting our armed forces
abroad that have their own claims provisions.23 None of these
statutes, however, authorize suit against the United States should
the administrative remedy prove unsatisfactory. Finally, although
active duty service members are barred from recovery under the
claims acts, their potential avenues of recovery through either a
fact-based humanitarian plea to the service responsible, or even
a private bill in Congress, should not be dismissed out-of-hand. 

Attorneys’ fees for assisting claimants are limited to 20% of any
compromise or settlement of an administrative claim, and to 
25% of any judgment for plaintiff or settlement after suit is filed.
They are paid out of the amount awarded and not in addition.24

There is no limitation on costs, which also may be deducted
from the award.

The Administrative Claim25

For any tort claim against the military services, an administrative
claim must be presented within two years of accrual.26 “Presented”
does not mean postmarked by a certain date, but actually received
by the service(s) concerned within the two-year period.27 A law-
suit against the United States may be brought under the FTCA
only if the plaintiff has first sought administrative relief from the
military service whose activities gave rise to the claim, and that
service has either finally denied the claim, or has had the claim
pending for at least six months.28 Moreover, if the administrative
claim is affirmatively denied, an FTCA claimant has only six
months from the date of mailing by the service of its notice of
the denial (not receipt by the claimant of the notice) in which to
file suit.29 These requirements are jurisdictional, and the result for
not complying is summary judgment for the government. (Note
that premature filing of a suit does not toll the underlying two
year limitation period for filing the administrative claim.)

The administrative claim procedures are governed by regulations
of both the Attorney General, at 28 C.F.R. Part 14, and the partic-
ular military service involved: Air Force, 32 C.F.R. Part 842;
Army, 32 C.F.R. Part 536; Navy (including Marine Corps), 32
C.F.R. Part 750.

The claim must be filed in writing, with a demand for “a sum
certain.” Government Standard Form 95 (“SF 95”), available from
federal agencies and on the Web at www.doj.gov/civil/forms, should
be used, although other written notification setting forth the
details of the incident and the resulting damages may be held
adequate. Failure to meet the basic presentment requirements
may result in denial at the administrative level and lack of juris-
diction over a subsequent FTCA lawsuit, resulting in dismissal.30

The claim should be signed by the claimant or an authorized
agent as determined by state law.31 Attach evidence of the repre-
sentative’s authority, such as a Certificate of Qualification, or an
Appointment as Guardian. The attorney, generally, also signs the
claim form.

One claim form is filed per claimant, as well as a separate “sum
certain” for each claimant. State law decides proper claimants,
theories of recovery and elements of damage for each. Any
derivative claim should be filed on a separate claim form with a
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separate “sum certain.” If a military dependent child is injured by
medical negligence at a U.S. military hospital, SF 95s should be
filed for the derivative claims of both parents, even if one or
both were on active-duty at the time of the incident.

The claim must be filed with the appropriate government
agency.32 For military claims, this is the branch of service whose
activities gave rise to the claim.33 For example, in a claim involv-
ing medical negligence at the Naval Medical Center, Portsmouth,
the original claim form (SF 95 and attachments) should be filed
with the Naval Legal Service Office Mid-Atlantic, in Norfolk. 

Moreover, if a claim is expected to be worth in excess of
$200,000 (i.e., the maximum settlement authority with which the
military services currently are vested, before having to go to the
Department of Justice), courtesy copies should be filed with the
Department of the Navy, Office of the Judge Advocate General,
Claims and Tort Litigation Division (Code 15), in Washington,
D.C. This will notify the service’s headquarters to assign a lead
headquarters claims officer, who will be the agency lawyer with
whom you most likely will work and the lawyer who will pre-
pare and submit a settlement proposal to the Department of
Justice for approval. 

However, if it is expected that the claim will be worth less than
$200,000, the local claims officer will be the key lawyer working
on the claim and obtaining settlement approval authority. In
these cases, forwarding copies of the claim to headquarters
would be counterproductive. One may unwittingly engage an
extra layer of unnecessary bureaucracy, which may engender a
certain degree of animosity.

For claims brought pursuant to a Status of Forces Agreement or
treaty, such claims generally should be presented to the U.S.
Sending State Office (i.e. the claims office of a nation-state that
has sent its forces into a host nation-state) for the country in
which the injury occurred. Usually, this office is located in the
U.S. embassy for that country. For example, a private Italian citi-
zen injured by the negligence of a U.S. serviceman stationed in
Italy would present his claim to the U.S. Sending State Office for
Italy, located in the U.S. Embassy, Rome.

In the event of a multi-service claim, such as an Army doctor at
an Air Force Hospital, duplicate original SF 95s should be filed
with each agency involved. A cover filing letter should be dual-
addressed, so both services are on notice of the multi-service
claim. The services will decide who will “lead” the administrative
process.34

Damages in any subsequent lawsuit are limited to the amount
claimed administratively, unless there is newly-discovered evi-
dence or proof of intervening facts relating to the amount of the
claim.35 Amending a claim to assert additional damages or even
an additional theory of liability will start a new six-month period
before suit can be filed.36 However, different bases, allegations or

theories of recovery that were not raised in the administrative
claim may be barred at trial.37

A claimant may request reconsideration of a denied claim.38 A
request for reconsideration must be filed in writing within six
months of the final denial and prior to initiation of suit. If
granted, a new six-month period begins to run before any suit
under the FTCA can be filed.39 The basis for a reconsideration
request is either new evidence or disregarded material evidence.
If an insufficient basis is shown, the service will not grant recon-
sideration, and the six-month post denial period in which to file
suit has not been tolled.

Getting Your Documents
As with any good demand, the administrative claim should be
investigated before being presented, and all pertinent documen-
tation should be included in your presentation. However, since
military installations and medical care providers are not subject
to Virginia laws on pre-suit access to medical records, police
reports, etc., how is one to obtain pertinent documents? The
answer is through requests made pursuant to the U.S. Freedom
of Information Act (“FOIA”)40 and/or the U.S. Privacy Act.41

Bear in mind that the FOIA’s rationale is not to afford trial
lawyers free pre-trial discovery, but to afford the citizenry access
to its government’s records. Thus, taking a cavalier attitude
toward the official endowed with denial authority over your
request will not get you very far. However, the military services
take very seriously their obligations under the FOIA and Privacy
Act. The following is a checklist to use in crafting a request
under the FOIA/Privacy Act:

• The request is directed only to an agency within the Executive
Branch of the federal government. (Neither Congress nor the
Judiciary are subject to the FOIA.)

• The request is addressed to the proper agency, department
and office maintaining the records sought (although the recipi-
ent is under an affirmative duty to forward the request to the
office maintaining the records, the closer you strike at first, the
sooner you will get your records).

• The request asks only for records contained in existing systems
of records (and does not ask for creation of a new system of
records, analysis of information, or compiling of information
from documents or among several systems of records, etc.).

• The request identifies with particularity the records sought.

• The request expresses willingness to pay the government’s
costs. (It may also request a waiver of same, and many agencies
routinely waive the copy fee, especially if the request is made
per the Privacy Act on behalf of the subject of the records.)

• The request contains a Privacy Act waiver from any private
individual who is the subject of the record (for instance, a
patient’s own medical records).

• If requesting personnel records of government employees,
state that redaction of personal information, e.g. residential
addresses, social security numbers, etc., is acceptable. (This
will avoid the delay of an initial denial on this basis alone.)

• It invokes the Freedom of Information Act, 5 U.S.C. § 552, and
if applicable, the Privacy Act, 5 U.S.C. § 552a (although this
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requirement was abrogated early in the Clinton administration,42)
as a practical matter the clear invocation of FOIA assists in
obtaining proper attention to the request immediately upon 
its receipt.

There are, of course, myriad exceptions and exemptions to release
of records under the FOIA and Privacy Act, most notably law
enforcement records, classified documents and records prepared
in anticipation of litigation.43 The military services’ position on
the later is much more stringent than the current state of Virginia
law concerning the Work Product Doctrine. For instance, the
military services routinely perform a formal investigation after
any serious injury, which includes findings of fact, opinions, and
recommendations, with witness statements and other evidence
attached as exhibits. The services routinely will deny release of
the whole investigation, however, not just the opinions and rec-
ommendations, even though it is standard operating procedure
(i.e., done in the regular course of business) to perform the
investigation regardless of the pendency, probability or even
possibility of litigation.44

Therefore, a subpoena duces tecum for denied records, particularly
investigations, may have to be sought. If so, there are regulations
pertinent to each service which must be followed, commonly
referred to as the Touhy Regulations.45 These are: for the Air
Force, AF Regulation 110-5 of May 12, 1989; for the Army, 32
C.F.R. Part 516; and for the Navy (including the Marine Corps),
32 C.F.R. Part 720-725. It is also highly advisable to consult with
the cognizant U.S. Attorney’s Office before issuing any subpoena,
as that will be the counsel defending the service’s position in court
(which starts with removal to federal court if the subpoena was
issued under state authority) if you seek to enforce the subpoena.

Filing and Prosecuting Suit
As mentioned above, an FTCA lawsuit may not be brought earlier
than six months after properly presenting the administrative
claim, if one wishes to deem the service’s indecision as a denial
of the claim by the service concerned. Once suit is filed, how-
ever, the service attorney who was handling it is not completely
out of the picture. The U.S. Attorney’s Office will take the lead
on the suit, obviously, yet will look to the service attorney for
detailed litigation support. 

While the administrative claim is pending, the service attorney
probably will make formal requests for further information from
claimant’s counsel. If these requests for further information go
unanswered, then any further information claimant possesses may
not be allowed in evidence during a subsequent lawsuit that was
filed before the service concerned had the chance to evaluate
the further information during the administrative claim phase. 

Therefore, one should not rush to file suit unless and until the
service has had a reasonable chance to review and act upon all
information pertinent to the claim. In fact, all pertinent information
should be submitted with the SF 95, and as claimant’s counsel
comes into possession of further information, it should be for-
warded to the service attorney immediately. This way, it will be
clear that the government had ample opportunity to evaluate all
aspects of the claim administratively, and there will be no ques-
tion as to any of the information’s admissibility after suit is filed. 

Those more accustomed to prosecuting suits in state court may
balk at such a practice, as it is tipping all of one’s deck to the
defense without the defense showing even one card—not even
the identities or reports of its experts who may have reviewed the
case during the service’s investigation. However, once suit is filed
and the Federal Rules of Civil Procedure kick in, and especially
while on the federal “rocket docket,” plaintiff’s counsel will appre-
ciate already having made all requisite disclosures and entering
the fray with the bulk of its preparatory work already done.

Although the U.S. Attorney’s Office representing the service relies
heavily upon the service attorney for litigation support, it is the
Department of Justice that has sole settlement authority after suit
is filed.46 Thus, if for whatever reason claimant’s counsel came to
an irreconcilable impasse with the service concerned, a settlement
still may be reached. However, bear in mind that, as a rule of
thumb, if the service concerned firmly recommends denial of the
claim, the Department of Justice will defer to that recommenda-
tion, and the claim will be paid only upon judgment.

As mentioned above, an FTCA suit is not tried to a jury.
Therefore, a whole different set of dynamics comes into play,
the finder of fact being the bench.47 Trial briefs are encouraged,
yet one must be wary of including documents and information
that may not be admitted in evidence. There is no keeping from
the fact-finder information later deemed inadmissible, and the
fact-finder (i.e. Federal Judge or Magistrate) may resent any per-
ceived attempt at influencing him or her with information that
would not be admitted by the Federal Rules of Evidence.

Government Third-party Recovery
Both defense and plaintiffs’ attorneys are affected by the Medical
Care Recovery Act (“MCRA”),48 which, being federal law, overrides
the Virginia Anti-Subrogation Statute49 by virtue of the supremacy
clause.50 The MCRA applies to all cases in which the United
States provides or pays for medical care to a tortiously injured
person. The medical care may be provided directly at military or
veterans’ facilities, or paid for by government-sponsored insurance
programs such as “Tricare” (formeryl known as “Champus”). The
government has a right to recover its costs from the tortfeasor who
is subrogated to the rights of the injured person, and may require
the injured person to assign his claim to the government.51

Moreover, the government is deemed a third-party beneficiary of
any medpay, no-fault, workers’ compensation or like coverage.52

Furthermore, if the injured person is a military member who,
because of the injuries, is unable to perform any military duties,
the government has a right to recover the amount of the mem-
ber’s pay for the period of total disability.53

To enforce these provisions, the government has the right to
intervene or join in any action brought by the injured person
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against the tortfeasor or may institute proceedings itself.54 Rarely,
if ever, does the government initiate proceedings. Instead, it will
assert a lien upon the proceeds of the personal injury action
when it receives knowledge that the injured person is bringing a
claim, usually when plaintiff’s counsel requests documentation as
to the value of medical services received in connection with the
tortious injury.

This MCRA lien can be truly parasitic. Although, in reality, the
government would hardly ever realize any recovery but for pri-
vate initiative in bringing personal injury actions, the MCRA does
not provide for any pro rata sharing of attorney’s fees or costs.
Moreover, government physicians are forbidden from offering
expert opinion testimony;55 thus, claimants must engage a private
physician—in addition to their government-furnished one—to
render causation opinions, which increases costs.56

The government will, however, cooperate in terms of providing
an affidavit, or even live testimony, as to the value of medical
treatment rendered. It may also, in certain cases and for equi-
table grounds, negotiate a reduction in the amount it will accept
in satisfaction of its lien. As a condition of such cooperation,
however, the government will require the plaintiff to assert a
claim on its behalf in his or her motion for judgment.57

Conclusion
It is hoped that this article has primed its reader on spotting,
evaluating and bringing a military tort claim, as well as the
impact upon a personal injury suit of the plaintiff’s having
received military medical treatment. Much more detailed and
expansive texts are available.58 All Virginia practitioners with any
military-related clientele should join the VSB Military Law
Section. And all representing folks with military tort claims are
well advised to join the Federal Tort Claims and Military
Advocacy Section of the Association of Trial Lawyers of America,
and thereby tap into an extensive network of attorneys through-
out the nation and world who regularly practice in this esoteric
yet highly relevant field. �
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the Eastern District of Virginia U.S. Attorney’s Office, with the military services
pre-suit claims settlement authorities included for illustration, are as follows:

Assistant U.S. Attorney $0

Dept of Transportation (Coast Guard) $100,000 (for pre-suit claims settlement)

Depts of Army, Navy, Air Force, & VA $200,000 (for pre-suit claims settlement)

US Atty’s Off., Division Civil Chief $200,000 (after filing suit)

US Atty’s Off., District Civil Chief $500,000  (after filing suit)

Dept of Justice, Torts Branch Director $500,000 (for pre-suit claims settlement)

U.S. Attorney $1,000,000 (after filing suit)

Assistant Attorney General $2,000,000 (all, and via the Torts Branch)

Attorney General >$2,000,000 (all)

47 For an excellent discussion, see Ira H. Leesfield, “Trying an FTCA Case to the
Bench,” ATLA 2001 Annual Convention Reference Materials, at 543-551 
(available from Assoc. of Trial Lawyers of America, 1050 31st Street, N.W.,
Washington, DC 20007, 1-800-622-1791).

48 42 U.S.C. §§ 2651-2653.

49 Va. Code § 38.2-3405

50 U.S. Const., Art. 6, cl.2.

51 42 U.S.C. § 2651(a).

52 42 U.S.C. § 2651(c).

53 42 U.S.C. § 2651(b).

54 42 U.S.C. § 2651(d).

55 32 C.F.R. § 97.6(e). Although a request for expert or opinion testimony may
be granted in cases of “exceptional need or unique circumstances” (id.), “[i]t
is expected that approval for . . . personnel to provide expert or opinion tes-
timony rarely will be granted.” Secretary of the Navy Instruction 5820.8A of
27 Aug 91, ¶ 4.b.

56 For these reasons, countless hundreds of military health care recipients
forego bringing action against their tortfeasors. The government could
recover millions of dollars if the MCRA were amended to allow pro-rata shar-
ing of attorney’s fees and costs, and if government physicians were allowed
to give expert testimony regarding their patients.

57 An example of such an allegation is: “As a result of said injuries, the plaintiff
has received and in the future will continue to receive medical and hospital

care and treatment furnished by the United States of America. The plaintiff,
for the sole use of and benefit of the United States of America, under the
provisions of Title 42, U.S.C. §§ 2651-2653, and with its express consent,
asserts a claim for the reasonable value of said past and future care and treat-
ment.”

58 See, e.g., Jayson and Longstreth, Handling Federal Tort Claims (Matthew
Bender, 1997); Morris, Federal Tort Claims (West, 1993 & Supp. 2001).
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