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As we all know, lawyers are called on
not only to understand the law, but to
understand real-life issues and apply the
law to the real world—where many
shades of gray exist between the bands of
black and white. Capacity is a challenging
issue for estate planers and elder-law
lawyers. Capacity is required in a variety
of contexts and in the continuing lawyer-
client relationship. Clients must have vary-
ing degrees of capacity when executing
estate-planning documents. In other mat-
ters, clients must possess the capacity to
sign contracts, engage in transactions and
understand and interact meaningfully with
their lawyer. A lawyer may have a client
whose capacity diminishes over the
course of the lawyer-client relationship.
Every lawyer should know how to assess
a client’'s capacity, as well as deal with
instances of diminished capacity.

In most cases, it is clear the client has the
capacity to execute a particular document,
understand a matter or continue in the
relationship. The gray cases are those
where a client may or may not possess the
requisite capacity at a given moment or a
client's capacity diminishes during the
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course of representation. A lawyer must
know how to assess a client’'s capacity,
understand the level of capacity required
and deal with a client who is disabled. The
first section of this article discusses how a
lawyer can assess a client’s capacity, the
second section discusses the various levels
of capacity required and the final section
addresses the ethical considerations we all
face in dealing with a person with dimin-
ished capacity.

Identifying Diminished
Capacity

Diminished capacity can be due to
dementia, substance abuse, medication
and depression and other mental illnesses.
Dementia is a serious and growing con-
cern. According to recent studies, nearly
one-half of all persons aged eighty-five or
older suffer from some form of dementia.
The problems with dementia will com-
pound when the baby boomers begin to
hit retirement age starting in 2011. A dra-
matic increase in the elderly population is
projected. Currently, persons aged sixty-
five or older constitute about 12 percent of



the population in the United States. This is
expected to grow to 20 percent of the
population in 2030.1 The commonwealth
will feel the impact of this aging popula-
tion, as well. It is projected that Virginians
aged sixty and over will increase to 25 per-
cent of the population by 2025, and the
number of Virginians aged eighty-five and
older will increase five times faster than
the state’s total population growth.2

The most common form of dementia is
Alzheimer’s Disease (Alzheimer’s).
Currently, scientists estimate that four mil-
lion Americans suffer from Alzheimer's3
and a new study suggests that the preva-
lence of the disease is increasing and
could affect 13.2 million older Americans
by 2050.4 Alzheimer’s is a debilitating dis-
ease that impairs a person’s ability to carry
out activities of daily living. The disease
typically begins after age sixty and the risk
increases with age. It affects that part of
the brain vital to memory and other men-
tal abilities. In its early stages, Alzheimer’s
causes mild forgetfulness. For example, a
person will have trouble remembering
recent events, activities or family mem-
bers.5 In the middle stage of the disease, a
person afflicted with Alzheimer’s will be
unable to think clearly and can have prob-
lems with speaking, understanding, read-
ing or writing. In the most advanced stage,
the person will be unable to care for him-
self or herself and may be anxious or
aggressive, or wander away from home.

In many cases, capacity of the client is not
an issue. Lawyers, however, should be
aware of the signs of Alzheimer’s, other
forms of dementia, depression, other men-
tal illness, substance abuse or the effects of
medication that may affect his or her
client’s capacity. A lawyer can form a pre-
liminary opinion about a client’s capacity
based on his or her personal observations
and discussions with the client’s family, or
through a more formalized mini-mental
exam in the lawyer’s office. If the circum-
stances warrant further evaluation, the
lawyer should obtain a more formal opin-
ion from a medical professional.

Personal observations can help provide
the lawyer with a quick assessment of a
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client's mental state. Some things that
may alert a lawyer to a capacity issue
include a disheveled appearance; poor
hygiene; a low level of alertness; a
depressed, anxious or suspicious mood,;
inability to concentrate, forgetfulness; ram-
bling or disorganized thought processes;
confusing pronouns and proper names;
inability to reason; a frail physical condi-
tion; or inability to follow instructions and
keep appointments. Of course, a few
instances of forgetfulness or disheveled
appearance may be normal. Who among
us hasn't had a bad day? A pattern of
behavior over a period of time, however,
would be a concern.

It is important to document your personal
observations. Some practitioners use a
capacity screening form routinely to docu-
ment their personal observations in deter-
mining their client’s capacity. In cases
where capacity could be an issue, docu-
menting personal observations is impera-
tive. Videotaping a client is another
method to document a client’s capacity;
however, this is risky. Videotaping can
further disorient a person, and even those
of us who possess mental acuity can appear
disorganized or confused on camera.

Another approach is one advanced by
Professor Peter Margulies. He suggests a
contextual approach to assessing capacity
and identifies six factors that should be
considered in making capacity determina-
tions.6 The first three factors focus on the
client's ability to articulate reasoning
behind a particular decision, whether he
or she consistently expresses the same
desires over time and in the presence of
family members, and whether he or she
understands and appreciates the conse-
quences of a decision. The second set of
factors focus on the substantive nature of
the decision and whether it is irreversible,
whether it is fair and whether is it consis-
tent with other lifetime commitments.”
Again, the lawyer should document his or
her observations related to these six fac-
tors in supporting his or her opinion about
a client’s capacity at a given time.

Professor Margulies also suggests the
lawyer can and should optimize the
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client's capacity by providing the right
environment. The client should be cast in
the best light before making a determina-
tion about capacity. First, the lawyer
should schedule time to meet with the
client alone even if others accompany the
client to the lawyer’s office. Second, the
environment should enhance communica-
tion. Keep in mind the noise level and any
glare that could cause problems for clients
with impaired vision or hearing. Speak
slowly and provide extra time for the
client to process the information. Meet
with the client more than once to provide
ample opportunity to observe the client
under varying circumstances. Third, know
your client. The better you know your
client, the more likely you are to know the
client's standard behavior. Margulies sug-
gests that the standard for capacity is the
individual’s own behavior and not con-
ventional standards. What may seem
bizarre to one person may be perfectly
acceptable to another. Finally, presume
capacity. Raising the issue of capacity can
be hurtful and damaging to the relation-
ship.8

One of the most familiar tests that measure
capacity is the Folstein Mini-Mental State
Exam (MMSE). The MMSE is a widely used
for assessing cognitive status by medical
and legal professionals. Through a series
of short questions and tasks, a lawyer can
assess a client’s orientation, immediate and
short-term recall, language and the ability
to follow simple verbal commands. It can
be completed in the lawyer's office in
about ten minutes. The client’s score is
then compared to others within the same
age range and educational level. The
MMSE is usually sufficient for most legal
proceedings.? It is only a general guide-
line, however, and should be used with
some caution.

The 7-Minute Screen is another diagnostic
tool and can detect Alzheimer’s at an early
stage. This test is a battery of four tests that
can be administered in less than ten min-
utes. It is not a certain diagnosis of
Alzheimer’s; however, it does identify
impairments in memory, reasoning and
other mental tasks due to dementia.l
There are many other diagnostic tools

Virginia Lawyer 33



FEATURES | TRUSTS

available, including a Legal Capacity
Questionnaire developed by an elder-law
attorney. The questionnaire is designed to
measure capacity for estate planning pur-
poses and is written in legal terms.1!

In some cases, a more formal assessment
of a client’s capacity is required. In these
cases, clients should be referred to mem-
bers of the medical profession, whether
medical or psychiatric for further evalua-
tion. Most people do not like to be con-
fronted with the possibility of their own
diminished capacity. This difficult task
should be undertaken with great profes-
sionalism, consideration and tact.
Disclosing a client's disability to third-
party health-care providers also raises eth-
ical issues.

Level of Capacity Required

A person is presumed to have capacity
and can only be found incapacitated upon
a showing of clear and convincing evi-
dence.l2 Once we've presumed capacity,
however, how much is enough? The level
of capacity required depends on the doc-
ument to be executed or the action to be
taken. There are varying degrees of capac-
ity required to sign a will, a trust docu-
ment, a durable power of attorney and an
advance medical directive.

The capacity to sign a will is referred to as
testamentary capacity. The query is
whether the testator is capable of recol-
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time the will is executed.l4 Testamentary
capacity is seen as the lowest level of
capacity. A person can be seriously ill and
otherwise physically incapacitated and still
possess testamentary capacity.15

There is some dispute regarding the level
of capacity required to sign a revocable
trust. The revocable trust can be viewed
either as a contract between the trustor
and trustee or as a will substitute. If the
revocable trust is viewed as a will substi-
tute, testamentary capacity is required. If
the trust is viewed as a contract, capacity
to contract is required. Contract capacity is
a higher level of capacity than testamen-
tary capacity and usually requires the con-
tractor to be able to understand the nature
and effect of the contract.

The Uniform Trust Code provides that the
trustor possess only testamentary capacity
to create and sign a revocable trust.16 Very
few states have adopted the Uniform Trust
Code. In Virginia, one circuit court has
stated that a trustor must have contract
capacity to execute a trust document.? In
Martone, the issue was not whether the
trustor had capacity to create the trust, but
whether he had capacity to revoke it.
According to the court, a valid trust can be
created only where the trustor has the
legal competence to make a contract and
the same standards apply to determine the
competency to revoke the legal relation-
ship.18 In Virginia it appears a trustor must
have contract capacity to both create and
revoke a trust.

There i1s some dispute regarding the
level of capacity required to sign a

revocable trust.

lecting his property, recalling the natural
objects of his bounty and their claims
upon him, knowing the business in which
he is engaged and knowing how he
wishes to dispose of his property.13 The
focus is on the testator's mental state at the
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The durable power of attorney is a docu-
ment typically used in estate planning.
Because the power of attorney is an
agency relationship, and agency is formed
by contract, contract capacity is required
to execute a power of attorney.19 A princi-

pal possesses contract capacity if he
understands the nature and character of
the agreement and its consequences.20
The level of capacity required will vary in
relation to the type of power of attorney
being executed. A relatively simple power
of attorney, which delegates management
of financial assets to the agent, will typi-
cally require less capacity than a more
complex power of attorney that may
include more sophisticated powers such
as gifting powers, estate planning powers,
trust powers or waivers.

The final document typically used in estate
planning is the advance medical directive.
A person, referred to as the declarant,
must be capable of making and communi-
cating an informed decision to execute an
advance medical directive.2l A declarant is
incapable of making an informed decision
if he or she has a mental illness, mental
retardation or any other mental or physical
disorder that precludes communication or
impairs judgment and that has been diag-
nosed and certified in writing by a physi-
cian. Those who may be seriously ill but
are still able to make and communicate an
informed decision apparently can execute
an advance medical directive.

Ethical Considerations

Under the Virginia Rules of Professional
Conduct, lawyers must strive to maintain a
normal lawyer-client relationship with a
client whose ability to make decisions is
impaired.22 The lawyer may seek appoint-
ment of a guardian or take other protec-
tive action only when the client is at risk
of financial, physical or other harm unless
action is taken and the lawyer reasonably
believes that the client cannot adequately
act in the client’s own best interest.23 The
comments to the Rules also provide that
the lawyer often must act as a de facto
guardian if the client has no guardian or
legal representative.24 Lawyers have a
great deal of responsibility in determining
the course of action to be taken for a client
with diminished capacity.

A lawyer may seek guidance from an
appropriate diagnostician in the event



capacity becomes an issue. This area is a
sensitive one and the American Bar
Association modified the commentary to
its Model Rule 1.14 to provide more guid-
ance to the practitioner. The situation must
constitute an emergency that threatens the
health, safety or financial interest of the
person under a disability, and the lawyer
may only act to the extent necessary to
maintain the status quo. The lawyer can-
not reveal confidential information except
to the extent necessary to achieve the
intended action.25 According to the com-
mentary, lawyers may consider consulting
with family members, using a reconsidera-
tion period to permit clarification or
improvement of circumstances, using vol-
untary surrogate decisionmaking tools,
such as durable powers of attorney or
consulting with support groups, profes-
sional services, adult-protective agencies
or other individuals or entities that have
the ability to protect the client.26 The
lawyer should be guided by such factors
as the wishes and values of the client to
the extent known and the client’s best
interests, along with the goals of intruding
into the client’s decision-making auton-
omy to the least extent feasible, maximiz-
ing client capacities and respecting the
client’s family and social connections.2?

Conclusion

In summary, capacity is an important, but
sometimes elusive, issue when dealing
with clients, and the lawyer is a key per-
son in helping a client successfully navi-
gate through the gray area of capacity
issues. We should approach the issue with
an understanding and appreciation of the
myriad causes of diminished capacity. We
should know how to identify the behav-
iors or signs and identify those clients who
may have diminished capacity. Our office
environments and demeanors should pro-
vide a safe haven for assessing capacity.
Any personal observations or exams
should be well documented. We need to
keep in mind the various levels of capac-
ity, whether they are testamentary, con-
tract or informed decisions. If it becomes
necessary to seek outside assistance from
a medical professional, great care should
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be taken in dealing with the client and
protecting his or her interests. s2
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