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Former U.S. President George H. W.
Bush, in introducing Chinese President

Jiang Zemin to an audience in Houston, in
October 2002, characterized the U.S.-
China relationship as the most important
bilateral relationship in the world. He said
that the future would be difficult and com-
plex—especially related to trade and the
broader issues stemming from the acces-
sion of China to the World Trade
Organization (WTO) on December 11,
2001, after 15 years of negotiations with
the U.S. and other WTO members.1

Clearly, one of the context issues was how
the “rule of law” could be encouraged in
China to facilitate economic and commer-
cial interactions with the international
community.2

To assess these developments, the United
States Trade Representative (USTR) was
required to provide Congress with an
annual report on Chinese compliance with
the WTO agreements. This 50-page report
was published in December 2002.3 Also in
2002, historic developments influenced
the transition to WTO compliance and
movement toward rule of law in China.
They included the transition to a new gen-
eration of Chinese leaders, in November
2002;4 and the U.S. Trade Act of 2002,
effective December 2, 2002,5 which
reflected the increased U.S. concern with
port and trade security. (Hong Kong and
Shanghai are the largest ports that ship
containers to the U.S.)

General Compliance 
of China with 

WTO agreements

In the past 20 years, China joined the
global economy.6 China’s accession to the
WTO hastened the country’s integration
into the international community. The
USTR report7 evaluated China’s compli-
ance with import regulations (tariffs, cus-
toms and trade administration, non-tariff
measures, tariff-rate quotas on industrial
goods and other import regulations);
export regulation; trading rights; internal
policies affecting trade (non-discrimina-
tion, taxation, subsidies, price controls,
standards and other internal policies);
investment; agriculture; intellectual prop-
erty rights (legal framework, enforcement
of IPR laws and regulations); services (dis-
tribution, financial services, professional
services, telecommunications, express
delivery services and logistics); and legal
framework (transparency, uniform appli-
cation of laws and judicial review). The
report noted that “other commitments are
being phased in, including trading rights
and distribution services that will benefit
U.S. manufacturers, services suppliers and
agricultural exporters and their workers.”8

The USTR reported that “China made sig-
nificant progress in implementing its WTO
commitments . . . .” Areas of concern
included transparency (related to new

laws and regulations) and uncertainty and
lack of uniformity in laws and policies.9

Other problem areas were agriculture,
intellectual property rights and services.

The USTR noted that “as expected, the
principal focus of China’s first year of
WTO membership was on its framework
of laws and regulations governing trade in
goods and services, at both the central and
local levels. China’s trade ministry, the
Ministry of Foreign Trade and Economic
Cooperation (MOFTEC), reported that the
central government reviewed more than 
2,500 trade-related laws and regulations
for WTO consistency. By mid-2002, it had
reportedly repealed 830 of these laws and
regulations and amended 325 more. It had
also drafted and adopted 118 new laws
and regulations.

“Similar reviews were made at the local
level, although the local governments
were generally not as far along in their
review process, in part because of the
need to implement changes made by the
central government. At the same time,
some localities, particularly those in
China’s eastern provinces, progressed in
their review process. Beginning early in
2002, China also devoted considerable
resources to the restructuring of the gov-
ernment ministries and agencies that over-
saw trade in goods and services.”10 China
took “the necessary legal steps to allow for
increased market access for foreign service
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suppliers in a variety of sectors, including
financial services, telecommunications,
audio-visual services, tourism and travel-
related services, constructions and engi-
neering services, educational services and
environmental services.”11

China’s legal framework was essential to
an evaluation of the country’s first year in
the WTO. The USTR said, “In order to
address major concerns raised by WTO
members during its lengthy WTO acces-
sion negotiations, China committed to
broad legal reforms in the areas of trans-
parency, uniform application of laws and
judicial review. Each of these reforms, if
implemented, will strengthen the rule of
law in China’s economy and help to
address pre-WTO accession practices that
made it difficult for U.S. and other foreign
companies to do business in China.”12

According to the USTR, China did not pro-
vide for public comment before new laws
were implemented, and it did not always
translate new laws, “in large part because
of the extraordinary number of laws and
regulations issued during the last year.”13

The problem of uniform application of
laws throughout China was partly an edu-
cational challenge. Concerning judicial
review, “China agreed to establish tri-
bunals for the review of all administrative
actions relating to the implementation of
laws, regulations, judicial decisions and
administrative rules on trade-related mat-
ters. These tribunals must be impartial and
independent of the government authori-
ties entrusted with the administrative
enforcement in question, and their review
procedures must include the right of
appeal . . . . In August, 2002, the Supreme
People’s Court issued Rules on Certain
Issues Related to Hearings of International
Trade Administrative Cases. These rules
designated higher-level courts to hear
cases involving administrative agency
decisions relating to international trade in
goods or services, or intellectual property
rights . . . The rules provided that foreign
(or Chinese) enterprises and individuals
may bring lawsuits in the designated
courts raising challenges, under the
Administrative Litigation Law, to decisions
made by China’s administrative agencies
relating to international trade matters. The
rules also stated that when there is more
than one reasonable interpretation of a
law or regulation, the courts should
choose an interpretation that is consistent

with the provisions of international agree-
ments to which China has committed—
such as the WTO rules. Because the rules
only took effect on Oct.1, 2002, foreign
companies have little experience with
their implementation.”14

General Movement toward
the Rule of Law in China

There is a difference between the “rule of
law”—in which laws are applied on an
even playing field—and the “rule by law,”
in which laws by a ruler are simply
intended to control a population. In
Chinese dynastic culture, there was 
always a philosophical tension between
the followers of Confucius, who felt that
moral discipline came from within an 
individual, and the followers of “Legalism”
(Fajia), who argued that humans were not
morally perfectible, and had to be con-
strained by laws. Legalism could be harsh
and oppressive.

During the turmoil of the Cultural
Revolution (1966–76), Mao invoked the
Legalists to attack Confucianism. Students
were told that the Legalists were reform-
minded progressives and they were
exhorted to “evaluate the Legalists and
repudiate the Confucianists.”

With the opening up of China (1978–pre-
sent), and especially in the mid-1990s,
there was an official revival of “spiritual
civilization,” linked to a long tradition in
Chinese culture of hierarchy, order, har-
mony and respect for government author-
ities. This included a revival of interest in
Confucius (i.e., Master Kung).15

Yet, the morally perfectible relationships
of a Confucian era are hardly a guide to
the modern commercial world in China.
(Given the recent scandals in the U.S. by
senior corporate lawyers, there is a need
in the global economy for ethical individ-
uals who can distinguish between legal
loopholes and a larger sense of personal
and business ethics.) Hence, in China, the
lack of a credible rule of law tradition—
and the reliance on an elaborate system of 
“connections”, i.e., guanxi —posed an
enormous challenge to the establishment.
It called for a transition from the “rule of
men” to a “blindfolded,” or even-handed,
administration of justice. Although China
committed (politically and legally) to con-

tinuing links with the international com-
munity, this diverse community embodied
several different jurisprudential systems,
ranging from Common Law, to Civil Law,
to Dutch-Roman Law, to at least four
major jurisprudential systems within the
Islamic tradition. 

The Chinese government’s commitment to
developing congruence with international
commercial law focused on the treaty law
of the WTO and on its dispute settlement
processes.16 This approach was based on
a quasi-judicial process with parallels to
binding arbitration. The Geneva-based
system is still evolving. Meanwhile, in
China, a contract delineated binding arbi-
tration model became the most common
way of resolving commercial disputes. 

China made enormous efforts to educate 
a new generation of law students about
domestic and international commercial
matters. Many U.S. law schools established
agreements with Chinese universities, and
even the American Bar Association
became involved.17 The Hong Kong
Special Administrative Region announced
that it intended to market its compara-
tive advantage in “rule of law” and 
“English language facility,” by providing a
neutral international site for commercial
arbitration.

The transition to a rule of law frame-
work in China was contingent on larger
political processes and commitments and
the recent transition to a younger genera-
tion of leaders. The 16th Party Congress
that began on November 8, 2002, pro-
duced a new team of leaders and the
National People’s Congress (NPC) will
likely ratify the new government officials
in March 2003.

The Impact of New
Chinese Leadership on

WTO Compliance

The leadership succession in November
2002, meant that—for perhaps the first
time in Chinese history—there was 
an institutionalized or “constitutional”
process. Nathan and Gilley observed: 
“Jiang leaving office when he said he
would. The previously chosen successor
coming into power. Acceptance of the rule
that no one should accept a new term in
the Politburo after reaching the age of 70.
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Choosing every member of the new
Politburo through consensus.”18 Whatever
the backroom struggles, it was agreed that
a president of China will serve no more
than two five-year terms.

Who were these new, younger leaders,
and how did they relate to the reforms
associated with the current leaders? The
most obvious characteristic of the new
team—the fourth generation—was its
average age, about 60. (Hu Jintao, the
president-designate, was 60 in December
2002, compared to President Jiang Zemin,
who was 76.) Perhaps the key driver for
the WTO accession reforms was Premier
Zhu Rongji, now in his 70s, who will retire
in March 2003. The premier-designate,
Wen Jiabao, was 60.

The identity of the key third generation of
leaders, Jiang and Zhu, is associated with
Shanghai, which has always been a “win-
dow to the West” and an entrepreneurial
engine for the Chinese economy. The
fourth generation is more diverse: Hu is
originally from Anhui, although his family
migrated to Taizhou, in Jiangsu—not far
from Jiang’s family home in Yangzhou. His
father did business mainly in Shanghai.
Wen is from the northern port city of
Tianjin. 

The third and fourth generations tend to
be engineers. Hu graduated from Qinghua
University with a degree in hydropower
engineering. Although the fourth genera-
tion has less experience abroad, they are
expected to continue the policies of eco-
nomic reforms and links to the global
economy. (Hu’s first trip to the U.S. was in
spring of 2002.)

Hu was selected for grooming by Deng
Xiaoping, in the early-1990s. Many of the
other fourth generation leaders were
selected or promoted by Jiang Zemin—
including his close associate from
Shanghai, Zeng Qinghong (aged 63). Wen
Jiabao, known for his management skills,
was originally associated with Party
General Secretary Zhao Ziyang, who sided
with the students during the Tiananmen
incident. Wen subsequently worked to pri-
vatize the failing state-owned enterprises
(SOEs).

The fourth generation of leaders will con-
tinue the policies of the third generation.
They are technically competent and have

more domestic professional experience,
but less international exposure. There is a
balance of conservative and liberal forces
within the nine-member Standing
Committee of the Politburo. Hu Jintao will
have to balance these forces. Hu’s career
and priorities focus on domestic issues,
and the commitment to economic reform
seems to be irreversible.

Framework reforms in the rule of law
domain are unresolved. Regarding WTO
compliance, there is little doubt that this
will be a priority, although the phase-in
will not be hurried. It will be difficult to
conform Chinese commercial practices 
to international standards. The fourth gen-
eration of Chinese leaders will be more
attentive to domestic pressures—espe-
cially in agriculture and the urban informal
labor market—in order to keep the whole
system stable.19 The involvement of the
entrepreneurial classes in the political 
system, which was promoted by Jiang
Zemin, will press for the rule of law—as
private wealth and property demand pro-
tection. Yet, labor unrest stemming from
social transformations and growing unem-
ployment are still regarded as “security”
issues, and are dealt with outside a rule of
law framework.

China is already a champion of freer trade
and foreign direct investment, rather than
a proponent of developing countries.20

There have not been any major disputes
brought against China at the WTO during
its first year of membership. Clearly, both
the third and fourth generation of leaders
in China value stability and continuity. 

Implications of Recent
Concerns for Global 

Trade Security

The “war on terrorism” has reached into
international trade. (Hong Kong continues
to maintain separate trade offices over-
seas, and separate trade policies from
China.) The U.S. signed agreements with
Hong Kong for pre-departure security
inspections, but at the time of writing 
this article—January 2003—negotiations
were still underway with China. What
were the issues?

First, the war on terrorism brought the U.S.
and China much closer together on more
issues than were possible prior to 9/11.

The APEC meeting in Mexico in October
2002, focused on international security.
The U.S. and China shared intelligence 
on Afghanistan, and the U.S. put one of
the groups in Xinjiang (northwest
China)—the East Turkistan Islamic
Movement—on the official list of terrorist
organizations. There was an easing of offi-
cial U.S. criticism of Chinese human rights
issues. As a permanent member of the
U.N. Security Council, China played a key
role on issues of international security—in
the Middle East, North Korea and the war
on terrorism.

Second, the legal and technical ways in
which international trade may be affected
by security concerns remain to be
decided. There are legal jurisdiction and
sovereignty issues in the pre-departure
inspections. According to the U.S. Federal
Register:21 “This document amends the
Customs Regulations to require the
advance and accurate presentation of 
certain manifest information prior to lad-
ing at the foreign port and to encourage
the presentation of this information elec-
tronically . . . . This information is required
in advance and is urgently needed in order
to enable U.S. Customs to evaluate the risk
of smuggling weapons of mass destruction
through the use of oceangoing cargo con-
tainers before goods are loaded on vessels
for importation into the United States,
while at the same time, enabling Customs
to facilitate the prompt release of legiti-
mate cargo following its arrival in the
United States. Failure to provide the
required information in the time period
prescribed may result in the delay of a
permit to unlade and/or the assessment of
civil monetary penalties or claims for 
liquidated damages.”

The Federal Register continues: 
“Approximately 90 percent of world cargo
moves by container; 200 million cargo
containers are transported between the
world’s seaports each year, constituting
the most critical component of global
trade. Nearly half of all incoming trade to
the United States (by value) arrives by
ship, and most of that is in sea containers.
Annually, nearly six million cargo contain-
ers are offloaded at U.S. seaports. There 
is, however, virtually no security for this
critical global trading system. And the con-
sequences of a terrorist incident using a
container would be profound . . . . Al
Qaeda and other terrorist organizations
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pose an immediate and substantial threat.
And the threat is not just to harm and 
kill American citizens, it is a threat to 
damage and destroy the U.S. and the
world economy.”

By the fall of 2002, Canada, the
Netherlands, Belgium, France, Germany,
Singapore, Hong Kong and Japan had
agreed to pre-departure inspections by
U.S. Customs officials, under this 

“Container Security Initiative” (CSI). But the
legal status of pre-screening in China is a
new issue that will require closer cooper-
ation among major trading partners. This
issue will be decided at the highest politi-
cal levels in China, rather than through
strictly legalistic negotiations. But because
the issue is in the domain of sovereignty,
on which China has always been sensitive,
the negotiations with a new team of
Chinese political leaders will need to be
done urgently and effectively.

Conclusions 

China moved toward WTO compliance in
its first year since accession. Laws and reg-
ulations were amended or enacted at the
central level, although the impact on the
provinces was uneven. Issues of trans-
parency remained central, since many of
the new laws were not widely-publicized,
nor translated in a standardized manner.
Also, implementation remained a chal-
lenge, especially in the domain of intellec-
tual property rights.

The commitment of the Chinese govern-
ment toward a framework of laws was evi-
dent for several years, but accelerated after
WTO accession. Clearly, time will tell
whether a more recognizable rule of law
will emerge—despite the lack of a histor-
ical legacy. 

Relationships and connections remain
important in building business confidence
and resolving disputes, but as transactions
become more complex and as the private
sector becomes more significant within the
overall economy, the need for an even-
handed legal system becomes acute.
Because of the centrality of quasi-judicial
panels in the WTO dispute settlement
process, some parallel type of binding
arbitration in China may become the norm
in business disputes.

The succession of a “fourth generation” to
leadership during the first year of China’s
accession to WTO membership raises
questions about continuity and commit-
ment. From all indications, the new lead-
ership—although less familiar with the
international environment—is likely to
continue the longer-term policy of linking
China with the global economy. Most of
these new leaders are aware that this will
involve legal reforms, and strict adherence
to international obligations.

Finally, during the past year, the global
war on terrorism raised issues of security
in international trade, which had not been
urgent in the pre-9/11 era. Port security is
perhaps the most salient issue from the
U.S. perspective—as reflected in the Trade
Act of 2002. The need for pre-departure
screening by U.S. Customs prior to lading
in foreign ports is also of concern. These
issues may test both the new leaders in
Beijing, and the commitment of trading
partners to develop new forms of cooper-
ation to pre-empt terrorist disasters that
could cripple or undermine the global
economy. China and Hong Kong are key
players in this drama, and most of the U.S.

West Coast ports rely on an unimpeded
flow of containers from these Chinese
ports. Since these new forms of coopera-
tion involve issues of jurisdiction and sov-
ereignty, hopefully, the U.S.-China
relationship will rise to this challenge.

China’s membership in the WTO has been
overwhelmingly positive, although the
effect of new laws is unknown. One of the
central questions of the 21st century is
whether the Chinese policy-guided com-
pliance with WTO regulations and dispute
settlement processes will have a lasting
effect on Chinese deep-seated perspec-
tives on the rule of law. �
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