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Virginia courts strictly enforce
notice provisions in construction contracts when the notice is a prerequisite
to a contractor’s right to sue or relates
to an event that increases the time or
cost of construction.1 Under the “strict
compliance rule,” a contractor’s claim
generally will be dismissed, regardless
of the merits, where it fails to meet
the time and form requirements of a
notice provision, including when the
contractor relies on oral notice but the
provision requires written notice.2
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The strict compliance rule is sometimes criticized by contractors (and their lawyers) given
the potentially harsh consequences of the rule
and the prevalence of notice provisions in
construction contracts.3 In light of the criticisms of this beneficial rule, it is worthwhile
to examine some of the law, business, and
public policy behind the rule in Virginia and
the shortcomings of the alternative preferred
by critics, the “no-prejudice rule.”4
The Good Law Behind the Strict
Compliance Rule
Whether a contractor is required by statute
or contract to provide notice to the owner, Virginia courts will strictly enforce the
requirement if it is unambiguous, and the
notice operates as a mandatory prerequisite
to suit. When those elements exist, compliance is part of a contractor’s prima facie case,
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and Virginia courts will not rewrite or ignore
the notice requirement to excuse a failure to
comply.
A contractor’s statutory duty to submit
a “notice of intent to file a claim” (NOI)
is strictly enforced by Virginia courts.5 On
most Virginia state road and bridge projects,
compliance with the NOI requirement is a
“condition precedent.”6 Therefore, providing
an NOI in the time and manner prescribed
is “a mandatory prerequisite to filing suit
against the Commonwealth,” an “element [of
the contractor’s] prima facie case,” and “part
of the [contractor’s] substantive cause of
action.”7 On projects governed by the Virginia
Public Procurement Act (VPPA), the giving of
an NOI is a “mandatory, procedural requirement which must be met in order for a court
to reach the merits of a [contractor’s] case.”8
The requirement to submit a timely,
written NOI is “clear and unambiguous” under the Virginia Code.9 Therefore, to permit
a substitute for this requirement, such as
actual notice, is to “create an exemption that
has no basis in the text of the statute,” which
is improper because “courts must apply [a
statute’s] plain meaning, and . . . are not free
to add to language, nor to ignore language,
contained in statutes.”10
The legal analysis of a statutory notice
requirement in Virginia compares to the
analysis of a contractual notice requirement.
Virginia courts apply traditional rules of contract interpretation and enforce the requirements as written.11 Therefore, when a contract
states that failure to provide a notice will
result in a waiver of claim, or where the notice
is found to operate as a “condition precedent”
to the right to sue, the courts are unlikely to
excuse a failure to strictly comply.12
The Business and Public Policy Behind
Notice Provisions and the Strict Compliance
Rule for Public Owners
There are generally two types of notice in
Virginia’s construction contracts: a “notice
of change,” which alerts public owners to circumstances outside of the original contractual
undertaking, such as extra work, delays, or
differing site conditions; and an NOI, which
alerts public owners of potential disputes.13
Courts have explained that the “salutary purposes” behind such notices in public
works contracts “merit strict enforcement.”14
The primary purpose is to keep a public
owner informed and in control of its project.
www.vsb.org

As one court explained, a notice provision
“allows [public owners] to efficiently manage
the construction project by forcing prompt
identification of potential disputes.”15 In
particular, an NOI informs the public owner
“when a . . . dispute has started down [the]
path [toward litigation],” which enables it “to
make difficult judgments about continued
management of the contract.”16
The public owner cannot make judgments on matters it is unaware of.17 The
contractor is the first to know if a problem or
dispute exists and whether it intends to recover any resulting cost from the owner. When
the contractor notifies the owner of a problem
or dispute, the owner has the opportunity to
take appropriate action, including:
• mitigating or eliminating the underlying
issue or future damages;18
• investigating claims while evidence and
memories are still fresh;19
• documenting the actual costs of any extra or
disputed work;20
• weighing alternatives and avoiding unnecessary costs;21
• budgeting for project completion and calculating the effect of a claim on an agency’s
procurement budgets;22 and
• determining whether the contract should be
adjusted prior to suit.23
Although waiver of a contractor’s claim
if it fails to comply with a notice requirement
is a harsh result, this prospect incentivizes the
contractor’s compliance because waiver makes
the cost of failing to comply outweigh the cost
of compliance.24 Without prompt notice of
a problem or dispute, “the Government is at
a significant disadvantage . . . . This deprives
the Government of control of the work and
of the amount of financial resources needed
to complete it.”25 Lack of timely notice can
result in the “runaway project,” where the
owner has no opportunity to evaluate claims
before related work is performed and costs are
incurred, or where the time to resolve issues
is prolonged.26 The owner is also unable to
scrutinize a contractor’s claims or curb its
“opportunistic” behaviors without timely
notice.27
Strict Compliance With Notice Provisions
Is Smart Business Practice for Virginia
Government Contractors
The strict compliance rule is criticized as
a one-sided rule that owners can use in
combination with “arduous notice provisions
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to receive work for free.”28 This argument,
however, is hollow as it relates to Virginia’s
construction contracts.29
First, Virginia contractors employ the
strict compliance rule to force public owners
to comply with their own notice obligations.30
Second, notice provisions in Virginia’s
construction contracts empower contractors to preserve their rights.31 In dismissing
a claim for extra work where the contractor
did not obtain a written change order before
performing the work, the Supreme Court
of Virginia explained, the contractor “could
have fully protected [itself],” i.e., preserved its
entitlement and right to sue, if it had followed
the contractual “method by which [it] could
insure the recovery of the cost of such extra
work.”32 This method includes submitting an
NOI when a demand for extra work is not
made by written change order.33
Third, Virginia’s construction contracts
include notice requirements that are relatively
straightforward and “typical” for public works
contracts.34 An NOI must be submitted “at the
time of the occurrence or beginning of the
work upon which the claim is based.”35 On
most Virginia road and bridge projects, a contractor must provide notice that extra work
is necessary to fulfill the contract’s intended
scope “before performing any such work.”36
Requiring notice before performing
work “is the least burdensome of the numerous ‘extra work notice’ provisions found in
construction contracts.”37 Furthermore, the
timing and form of an NOI depends on “the
circumstances of each case.”38
Finally, strictly complying with notice
requirements prevents the communications
failure that often results in a waiver of a
contractor’s claim: the contractor performs
work without first notifying the owner of its
“subjective hope that a change order might
someday be issued by the owner,” but the
owner is unaware of this hope.39 A contractor’s intentions may be misunderstood from
statements made at a project meeting or
actions on the job site, but a contractor clearly
communicates its intentions and preserves
its rights when it provides the prescribed
notice.40
The Mutual Benefits of Strictly Enforcing
Notice Requirements
Most notice provisions in Virginia’s construction contracts require the contractor to
provide written notice to the owner.41 This is
34

mutually beneficial because disputes are common on construction projects and many end
in litigation.42 Strictly enforcing written notice
requirements eliminates the issue of “what
is notice,” which is a costly fact-based question given the various forms and theories of
notice, such as actual, constructive, implied,
and oral notice.43 Furthermore, written notice
“avoid[s] the credibility contests that arise in
cases of alleged oral modification and waiver
of written contract provisions.”44
In refusing to excuse a party’s failure
to provide notice in the time and manner
prescribed by statute or contract, courts
recognize that the prescribed notice grabs
the attention of the responsible government
employee in a way that other forms of notice
may not.45 This is especially true on complex
government construction projects as “most
. . . generate an avalanche of . . . documentation.”46
When a clause governing an unanticipated event includes a prompt, written notice
requirement, the public owner often assumes
the risk of the unanticipated event if the contractor submits the notice and meets other requirements.47 This benefits the owner because
the contractor will not include a contingency
in its bid price for taking on the risk of the
unanticipated event.48 By receiving prompt
notice if the unanticipated event occurs, the
owner also benefits because it has the opportunity to take immediate action to limit its
risk. Furthermore, the contractor benefits by
knowing it has a reliable way to shift the risk
of the unanticipated event to the owner.
When a contractor strictly complies with
notice provisions, it triggers the contractual
procedures for resolving claims or requested
changes.49 This promotes early resolution
of issues and provides opportunity for the
parties to assess their interests in a timely
manner.50
Finally, if the courts can be expected to
strictly enforce notice provisions, contractors
and owners are more likely to comply with
them.51
Is the “No-Prejudice Rule” a Better Option?
Under the no-prejudice rule, “the requirement
for giving formal written notice is disregarded if the party against whom a claim is made
cannot prove practical prejudice to its interest
due to lack of timely notice.”52 From a public
owner’s perspective, this rule is more detrimental than beneficial.
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The rule creates an exception to a notice requirement
where none exists. When a court does this to a statutory notice
requirement it practices “judicial legislation,” which is forbidden in Virginia.53 Similarly, when the no-prejudice rule is
applied to a contractual notice requirement, courts basically
rewrite the requirement, but Virginia courts are “not at liberty
to rewrite a contract simply because the contract may appear
to reach an unfair result.”54
The no-prejudice rule does not recognize that a contractor’s failure to strictly comply with a notice requirement in
many cases poses an inherit prejudice to a public owner.55 The
General Assembly essentially took this position when, after
balancing the interests of the parties in adopting the VPPA, it
made the duty to submit a timely, written NOI a prerequisite
to a contractor’s right to bring suit under the statute but did
not include a no-prejudice exception to this duty.56
The no-prejudice rule is an exception that swallows the
notice requirement. As one court explained, “[t]he thirty-day
notice provision [in the federal changes clause] . . . rapidly
developed an exception [the no-prejudice rule] so broad that
very little was left of the rule.”57 This confirms the concerns of
courts that have refused to embrace anything less than strict
compliance with notice provisions.58
Finally, in contrast to the strict compliance rule, the
no-prejudice rule makes the parties battle over prejudice,
which “is fact-specific and can be a lengthy and distracting
issue.”59 Under this rule, the owner must show that it was
prejudiced by the contractor’s failure to comply with its notice
requirements.60 Therefore, while the no-prejudice rule creates
opportunity for contractors, it puts public owners at a costly
disadvantage.
Conclusion
Notice requirements in Virginia’s construction contracts
require strict enforcement in light of the underlying law,
business, and public policies. Strict compliance with notice
requirements allows public owners to make important project
management decisions, contractors to preserve their rights,
and both parties to identify and resolve problems quickly and
apart from litigation. Although the no-prejudice rule helps a
contractor avoid the consequences of failing to comply with
a notice requirement, it is incompatible with Virginia law and
poses public policy issues and practical concerns for public
owners.
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