Mental Health Courts on the Rise
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Is there any question that the
criminal justice system has been overwhelmed recently by people suffering
from mental health issues? This article
is an update to the 2013 article published in this magazine (December
2013) addressing the adjudication and
warehousing of mentally ill criminal
defendants. Although statistical data is
unavailable to account for the number
of felony convictions since 2013 by
people diagnosed with mental illnesses, it is clear from recent national
events that it remains a significant and
growing problem.
Mentally Ill Defendants
The Mental Health Services Administration is
the lead federal agency to “provid[e] targeted
funding for states to implement proven and
effective services for individuals with . . . men16

VIRGINIA LAWYER | December 2016 | Vol. 65 | GENERAL INTEREST FEATURES

tal health conditions.”1 The Mental Health
Block Grant provided approximately $483.7
million in 2015 towards mental illness services, which include jail diversion programs.2
In 2010, the Commonwealth of Virginia spent
about $717 million in total on mental health
agencies.3
In recent years, several jurisdictions
throughout the country have been organizing
Mental Health Dockets and Courts. As of the
writing of this article, there are approximately
357 active adult Mental Health Courts and/or
Dockets spread throughout the United States.4
These programs have had tremendous success
in assisting the mentally ill to gain control
of their illnesses. It has been reported that
in 2014 people who completed the Mental
Health Court programs experienced recidivism rates of 53.9 percent.5
The Norfolk Mental Health Docket
began in September of 2011. At the time, the
Norfolk General District Court was one of
three6 misdemeanor courts, out of Virginia’s
thirty-two judicial General District Courts,7
to establish a Mental Health Docket. Recently,
however, this number has increased to at least
eight, including the General District Courts
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of two of Virginia’s largest jurisdictions, Virginia Beach and
Fairfax County. However, the Commonwealth of Virginia still
only has one official Mental Health Circuit Court Docket in
Norfolk. The cities of Norfolk and Virginia Beach have the
only two misdemeanor courts in the Hampton Roads area that
redirect defendants with a mental illness to a Mental Health
Docket. The cities of Chesapeake and Portsmouth are also
in the process of initiating a specialty docket for mentally ill
defendants.
Eighty-six defendants have been on the Norfolk Mental
Health Docket since January 2016. While the docket has eligibility criteria, the defendants continue to participate in the
program voluntarily. The Norfolk Mental Health Circuit Court
Docket has resulted in a “substantially higher rate of access to
services, less time spent incarcerated, better collaboration of
services, improved mental health and engagement of treatment, and lower recidivism rates . . .”8
Changes in Law
In recent years, Virginia and most other states have cut the
funding required to care for this vulnerable group. In 2014,
the commonwealth had only 17.6 psychiatric beds available
per 10,000 people.9 This is less than 40 percent of the recommended minimum.10 As a response to this problem, Senator
Creigh Deeds presented legislation to the General Assembly in
an effort to recognize the plight of the mentally ill within the
Virginia criminal justice system. This legislation was subsequently adopted into law, and awareness for the mentally ill
took on new meaning.
The law used to require that, unless an available psychiatric bed for a mentally ill patient could be located within six
hours, a magistrate could not issue a temporary detention
order.11 The new legislation, however, provides state agents
with twelve hours to find an available psychiatric bed, and it
further states that if an available bed is not found within twelve
hours, the state hospitals will be required to admit the mentally
ill patient.12 If an officer has probable cause that a minor has a
mental illness, the law used to permit the officer to hold that
minor in emergency custody for a period not exceeding four
hours; however, this period has now been extended to eight
hours.13 Additionally, the officer is now required to notify the
community services board, which is responsible for conducting
an evaluation of the patient suspected to have a mental illness.
The new legislation further states that the Department of
Behavioral Health and Development Services will establish an
online acute psychiatric bed registry that will provide information on the availability of beds in psychiatric facilities.14 This
change in the law has provided the mentally ill with the ability
to obtain necessary aid with respect to their conditions.
Finally, to address one of the most relevant of current
issues within the policing community, there has been a
significant increase in the number of Virginia police departments that require CIT (Crisis Intervention Team) training.
Such training familiarizes local law enforcement officers with
methods to de-escalate potentially harmful situations involving
mentally ill suspects.
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Although the commonwealth has recently taken steps
toward addressing its mentally ill defendants, further advancements are being proposed to properly assist these individuals
in maintaining control of their conditions.
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