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As the Supreme Court of Virginia
has repeatedly observed, it is inevitable
that lawyers representing aggrieved parties will try to find ways to make tort
claims out of contractual disputes.1 In
response to these efforts, Virginia courts
have developed a series of doctrines
designed to maintain a wall of separation
between the realms of contract and tort
law. For example, Virginia law prohibits
the recovery of punitive damages in contract cases2 and makes the violation of
the obligation of contracting parties to
act in good faith a contract rather than a
tort claim.3
This article explores the origin and development of two doctrines — the economic loss and
source-of-duty rules — that help form the wall
between the realms of tort and contract. Each of
these rules has wide application in the construction industry. The economic loss rule developed
in response to attempts to use negligence claims
to recover from construction project participants
with whom the plaintiff had no direct contractual
relationship. The source of duty rule developed
where project participants sued their contractual
privies in tort instead of contract. Both rules are
designed to keep contract disputes on the contract side of the contract-tort divide.
Contract vs. Tort
Contract and tort law developed to serve different
functions. The law of contracts developed to
enforce the intent of contracting parties as
reflected in their agreements.4 Tort law, by contrast, generally deals with situations where there is
no agreement between the parties. Specifically, the
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negligence cause of action evolved to provide a
remedy for personal injury and property damage
caused by careless behavior and arises out of a
duty imposed by society to act reasonably.5
Contract law is not based on what is objectively reasonable. Instead, contract disputes are
governed by the terms agreed on by the parties. In
the construction industry, these agreements are
often extremely detailed. For example, construction industry contracts often include time limits
for giving notice of claims,6 limitations on damages,7 and provisions defining the scope of the
parties’ obligations.8
Where such contract provisions threaten to
limit or prohibit a contract claim, tort law can
become very attractive to the claimant.
The damages available in tort claims also
make them more attractive than contract claims.
Consequential damages are always available in
negligence actions, but are available in contract
actions only if the special circumstances causing
them were within the contemplation of both contracting parties at the time they executed the contract.9 In addition, punitive damages are
sometimes available in tort claims but, as mentioned above, are not available in contract actions.
The Economic Loss Rule
Troublesome contract provisions (particularly a
“no damage for delay” clause) provided the backdrop to Blake Construction Co. Inc. v. Alley,10 in
which the Supreme Court of Virginia first clearly
articulated the economic loss rule. In Blake
Construction, a general contractor asserted a claim
for professional negligence against the project
architect, with whom the contractor did not have
a contract, claiming economic losses.11 To prevail
on a contract claim against the owner, the contractor would have had to overcome the “no damage for delay” clause, so the negligence claim
seemed more promising. But the trial court
granted the architect’s demurrer, and, in affirming, the Supreme Court reasoned that
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The architect’s duties both to owner and contractor arise from and are governed by the
contracts related to the construction project.
While such a duty may be imposed by contract, no common-law duty requires an
architect to protect the contractor from
purely economic loss. There can be no
actionable negligence where there is no
breach of a duty “to take care for the safety of
the person or property of another.”12
The Court also emphasized the importance
of enforcing the terms of the applicable contract,
noting that those involved in construction projects
“resort to contracts and contract law to protect
their economic interests” and that the contracts
they enter define their rights and duties.13 The
court added that the negligence law standard of
care is out of place where the loss claimed must
be “defined by reference to [the standard of quality] which the parties have agreed upon.”14 Based
on this reasoning, the Court concluded that
“[u]nder the common law there could be no
recovery by [the contractor from the architect]
in tort for only economic loss in the absence of
privity.”15
The Court returned to this theme in
Sensenbrenner v. Rust, Orling & Neale, Architects
Inc., holding that homeowners could not recover
their “purely economic losses” in negligence from
an architect and a subcontractor, with whom the
plaintiffs had no direct contractual relationship.16
The Court observed that “[t]he controlling policy
consideration underlying the law of contracts is
the protection of expectations bargained for” and
concluded that because the plaintiffs suffered only
“disappointed economic expectations” (the failure
of some of the work “to meet the bargained-for
level of quality”) contract law must govern the
dispute.17
The lesson of Blake Construction and
Sensenbrenner is that a plaintiff involved in a web
of contractual relationships may not recover
purely economic losses in a negligence claim
against a party with whom it has not contracted.
This is Virginia’s economic loss rule.18
The Limitations of the Economic Loss Rule
Despite the sweeping language in the early economic loss rule cases, the rule developed with significant limitations. The primary limitations are
threefold. First, it has been unclear since the
Supreme Court articulated the rule whether it
applies where the plaintiff and defendant are in
privity. Second, the rule has generally been inter-
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preted to apply only to negligence and constructive (negligent or innocent) fraud. Third, as the
name of the rule suggests, it is limited to claims
for purely economic loss.
The privity question arises because a central
issue in Blake Construction was whether the
Virginia statute abolishing the lack of privity
defense in some cases19 applied to allow a claim
by a general contractor against an architect for
purely economic losses. The Court held that
because the anti-privity statute refers only to
“injury to person or to property,” it did not
eliminate the privity requirement in economic
loss cases.20 As observed above, the Court also
emphasized broader themes of duty and the
enforcement of contracts, but the lack of privity
between the parties played a key role in the
Court’s decision.
In an accounting malpractice case,21 the
Supreme Court suggested that economic losses
may be recovered in negligence as long as the parties are in privity.22 The Court suggested, in other
words, that the economic loss rule applies only
where the parties are not in privity and that the
rule is essentially just another name for what is
left of the privity doctrine.
Subsequent opinions of the Court have not
resolved the privity question. In Acordia of Va. Ins.
Agency Inc. v. Genito Green LP, the Court held, by
implication, that where a plaintiff and defendant
are in privity, the plaintiff may recover purely eco-

The lesson of Blake Construction and Sensenbrenner
is that a plaintiff involved in a web of contractual
relationships may not recover purely economic losses
in a negligence claim against a party with whom it has
not contracted. This is Virginia’s economic loss rule.
nomic losses for negligent performance of a contract.23 The Court cited the early economic loss
rule cases and a later case,24 but did not explain
why purely economic losses were recoverable
under a negligence theory where the parties are in
privity. Two years after deciding Acordia, the
Court applied the economic loss rule in Filak v.
George to bar a constructive fraud claim where
the parties were in privity.25 Citing Blake
Construction and Sensenbrenner, but not Acordia,
the Court explained that “when a plaintiff alleges
and proves nothing more than disappointed eco-
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nomic expectations assumed only by agreement,
the law of contracts, not the law of torts, provides
the remedy for such economic losses.” 26 Courts
have continued to come down on both sides of
the privity question since the court decided Filak
v. George.27
Like the possible privity limitation, the rule’s
inapplicability to intentional torts may arise out
of the rule’s connection to Virginia’s anti-privity
statute, which applies only to negligence claims.28
Although courts often substitute the word “tort”
for “negligence” when describing the economic

The Court’s decision in RMA is not based on
the economic loss rule and cites none of the
economic loss rule cases.

loss rule,29 it has been applied almost exclusively
to negligence claims.30 While the rule has been
applied to dismiss constructive fraud claims, this
is because such claims are for negligent or innocent misrepresentations.31
The limit on the economic loss rule’s application to claims for purely economic loss is suggested by the name of the rule. This limitation
also owes its origin to the rule’s connection to the
anti-privity statute, which only eliminates the
privity requirement in personal injury and property damage claims.32 As applied, this limitation
excludes from the rule’s scope all claims involving
personal injury, but not all claims involving physical damage to property.33
Enter the Source of Duty Rule
The unresolved privity issue and the economic
loss rule’s limitation to negligence claims led to
the evolution of another rule regarding the distinction between tort and contract claims. The
Supreme Court first articulated the new rule in
Richmond Metropolitan Authority v. McDevitt
Street Bovis Inc. (RMA),34 which involved claims
for actual and constructive fraud. In RMA, the
owner entered into an agreement with a contractor for the construction of a baseball stadium.
More than ten years after the completion of the
stadium, the owner discovered that the contractor
had failed to comply with various specifications
set forth in the agreement and had physically con-
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cealed the area in which the work should have
been performed, despite having represented
under oath in pay applications and a certificate of
substantial completion that its work had been
completed in accordance with the agreement.35
The owner initiated suit against the contractor.
When the case arrived at the Supreme Court, it
involved only the owner’s claims for actual and
constructive fraud.
The Court explained that to determine
“whether a cause of action sounds in contract or
tort, the source of the duty must be ascertained.” 36 To maintain a tort action, the Court
continued, the duty breached “must be a common law duty, not one existing between the parties solely by virtue of the contract.” 37 The Court
concluded that because a contract between the
parties was the source of the duty allegedly
breached by the general contractor in RMA, the
claims for actual and constructive fraud were
inappropriate.38
The Court’s decision in RMA is not based on
the economic loss rule and cites none of the economic loss rule cases. Indeed, as support for its
holding the court cites a decision involving personal injuries.39 Moreover, the claims in RMA do
not fit into the typical mold of many of the economic loss cases: instead of attempting to sue a
remote party, the plaintiff asserted its fraud claims
against the contractor, with whom it did have a
contract. The source of duty rule, however, is
related to the economic loss rule in that both
rules reflect the Supreme Court’s often-stated
interest in maintaining the wall between tort and
contract principles.
The Scope of the Source of Duty Rule
Unlike Virginia’s economic loss rule, which
addresses non-privity situations, the source of
duty rule applies where the plaintiff and defendant are in direct contractual privity. As a result,
the source of duty rule moots the question concerning privity and the economic loss rule. Thus,
when a plaintiff asserts a negligence claim against
its contractual privy for purely economic loss, if
the court does not dismiss the claim under the
economic loss rule, then it should do so under the
source of duty rule. Indeed, the Court could have
based its ruling in Filak v. George on the source of
duty rule instead of, or in addition to, the economic loss rule.40
Moreover, the application of the source of
duty rule is much broader than the application of
the economic loss rule. In particular, unlike the
economic loss rule, the source of duty rule is not
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limited to negligence claims. Thus, although the
source of duty rule applies to negligence claims,41
it also applies to intentional tort claims and has
been applied to claims for fraud,42 breach of fiduciary duty,43 conversion,44 intentional interference
with contractual relations,45 and for an alleged
violation of North Carolina’s unfair and deceptive
trade practices act.46
The source of duty rule generally does not
apply to fraudulent inducement claims because
such claims do not arise from the contract
between the parties, but from representations
made before contract formation.47 Imaginative
attorneys have attempted to extend the fraudulent
inducement concept to include postcontract misrepresentations made specifically to induce payment for defective work, but the Supreme Court
recently rejected this argument.48
The source of duty rule may apply to claims
for property damages as long as the damage arises
out of the breach of a duty assumed by contract.
Indeed, application of the source of duty rule in
such cases should eliminate the need for courts
to attempt to fit claims involving property loss
under the economic loss rule umbrella. So, for
example, the Fourth Circuit would not have had
to rely on the economic loss rule in holding that
the owner of a coin collection could not recover
in negligence for the loss of the collection, as the
court did in Redman v. John D. Brush and
Company.49 In Redman, the owner asserted a
negligence claim against the manufacturer of the
safe in which he had stored the collection. The
court cited Sensenbrenner in ruling that the theft
of a coin collection from a home safe was a
purely economic loss.50 With the emergence of
the source of duty rule, there is no need to try to
fit claims involving the loss of or harm to property into the economic loss rule because the
source of duty rule applies to such losses as long
as they arise out of a duty created solely by virtue
of a contract.51
It is unclear whether the source of duty rule
applies to claims for personal injury. Well before
the RMA decision, the Supreme Court affirmed
the dismissal of negligence claims for personal
injuries because the plaintiffs sought “to establish
a tort action based solely on the negligent breach
of a contractual duty with no corresponding
common law duty.”52 Then, after the RMA decision, the Supreme Court cited RMA in affirming
the dismissal of a claim for personal injuries
allegedly caused by fraud.53 There has not, however, been widespread application of the rule to
bar personal injury claims.54
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A recent Supreme Court opinion illustrates
the broad application of the source of duty concept. In Station #2 LLC v. Lynch,55 the Court relied
on the source of duty idea and cited RMA and
other source of duty cases in holding that a conspiracy to breach a contract cannot constitute the
“unlawful act” required to support a claim under
Virginia’s business conspiracy statute.56 In
explaining its ruling, the Court observed that the
duty to perform as promised “springs solely from
the agreement; the duty is not imposed extrinsically by statute, whether criminal or civil, or independently by common law.”57
Conclusion
Virginia’s economic-loss and source-of-duty rules
help maintain the wall between tort and contract
law. The economic loss rule applies where the
claim asserted is negligence and the parties are
not in privity. The source of duty rule applies to
negligence and many other tort claims where the
parties are in privity. Together, the two rules may
be evolving into a more comprehensive rule simply requiring that claims arising out of agreements be resolved pursuant to contract rather
than tort law. Such a rule might be called the
“contract loss rule” and would apply whether the
controlling agreement is between the plaintiff and
the defendant or between the plaintiff and
another party.
The authors thank Timothy W.A. Boykin for his
assistance with research for this article. Mr. Boykin
was a 2010 summer associate at Vandeventer
Black, and he is a candidate for law and master’s
of business administration degrees from the
University of Richmond.
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the argument of trial counsel.” 271 F.Supp.2d at 829.
See Meng v. The Drees Co., 77 Va. Cir. 442, 443-44 (Loudoun
County 2009) (in rejecting a motion to set aside a jury verdict for
personal injury and other damages, the court held that the homebuilder had a common law duty to exercise reasonable care in
building plaintiffs’ home “to avoid physical harm to persons and
tangible things.”), Gonella v. Lumbermens Mutual Casualty Co., 64
Va. Cir. 229 (Fairfax County 2004) (rejecting the source of duty
defense to a negligence claim for personal injuries and other
damages allegedly suffered in connection with allegedly defective
construction work on plaintiffs’ home) and Haga v. L.A.P. Care
Services, Inc., 2002 WL 1754485 at *4 (W.D.Va. 2002) (rejecting
defendant’s motion to dismiss wrongful death negligence claim
against nursing home, holding that the defendant owed its residents a “separate legal duty … to exercise ordinary care for the
safety of its residents.”). But cf. Wert v. Jefferds Corp., 325
Fed.Appx. 175 (4th Cir. 2009) (citing RMA, the Fourth Circuit
affirmed the trial court’s dismissal of plaintiff’s claim that lessor
of forklift negligently caused his personal injuries because the
only duty possibly breached by the lessor arose from the contract
between the lessor and the plaintiff’s employer and not from
common law).
280 Va. 166, 695 S.E.2d 537 (2010).
280 Va. at 174, 695 S.E.2d at 541.
Id.
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