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Who should pay when extra costs
result from defects or inconsistencies in
plans and specifications — the architect
who prepares them, the contractor whose
job it is to construct the project properly,
or the owner for whose benefit the work
is required? In the most widely used 
system of form contracts created by the
American Institute of Architects (AIA),
allocating the risks in construction pro-
jects, including the risk of design defects,
is typically accomplished through a dis-
connected series of inflexible contracts.
The owner has one contract with the
architect and a separate contract with the
contractor. There is no direct contract
between the contractor and the architect.
The potential for ambiguity and gaps in
responsibility between the parties is
obvious. Consequently, allocating risks
among the parties in design and con-
struction contracts sometimes resembles
a game of hot potato.

The AIA has published standard contract
forms for participants in the construction indus-
try since 1888. AIA A201, “General Conditions of
the Contract for Construction,” is the keystone of
the AIA Contract Documents1 and it is incorpo-
rated by reference into many of its other contract
forms.2 Among its primary functions is the allo-
cation of risks and responsibilities between the
owner and the contractor.3 Even though the
architect is not a party to A201, certain of the
architect’s rights and obligations, and therefore
his or her exposures to risk, are embedded in
A201, which is now incorporated by reference
into the standard AIA contract agreement
between the architect and the owner.4

The latest revision to AIA A201 was pub-
lished in 2007,5 and for the first time in fifty
years, the Associated General Contractors of
America (AGC) refused to endorse the AIA
General Conditions, AIA A201-2007. This rejec-
tion was fueled by concern that the changes
greatly increase contractors’ potential liability for
costs resulting from defects in plans and specifica-
tions and, in so doing, deviate from established
common law principles.6

Spearin Doctrine: Owner’s Implied Warranty
For almost a hundred years, the Spearin7 doctrine
has given contractors some measure of comfort
that they would not be held responsible for costs
resulting from defects in plans and specifications.
In Spearin, the U.S. Supreme Court held that
when the federal government provides a contrac-
tor with design specifications and the contractor
is contractually bound to build according to the
specifications, the contract carries an implied
warranty that the specifications are free from
design defects. The Court held that general dis-
claimers requiring the contractor to check plans
do not shift the risk of design flaws to contractors
who follow the specifications.8

While it is not without limitations,9 the
Spearin doctrine is very much alive today. It has
been consistently applied to construction con-
tracts with the federal government,10 as well as to
other government contracts for procurement of
goods or services.11 Both federal and state courts
have applied the Spearin doctrine to private as
well as public construction contracts. Spearin has
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been the basis of the common law in Virginia
since the 1919 case of Adams v. Tri-City
Amusement Co.12

Mind the Gap
There is gap between the duty of care the architect
owes to the owner and the duty of care the owner
owes to the contractor. The gap is related to the
accuracy of plans and specifications. Under the
prevailing case law in Virginia, the architect “must
possess and exercise the care of those ordinarily
skilled in the business, and in the absence of a
special agreement, he is not liable for fault in

construction resulting from defects in the plans
because he does not imply or guaranty a perfect
plan or a satisfactory result.”13 A similar standard
is now incorporated in the AIA’s standard
owner/architect agreement.14 So, on the one
hand, the architect does not warrant the accuracy
of her plans to the owner. On the other hand,
under the Spearin doctrine, the owner does war-
rant to the contractor that the plans and specifi-
cations are accurate, correct, and suited for their
intended purpose. The result is that the owner,
rather than the architect who prepared the plans,
is liable to the contractor for extra costs resulting
from errors in the plans and specifications.
Owners, caught between architect and contrac-
tor, understandably object to paying for these
extra costs.

How the 2007 AIA General Conditions Shift
Liability to the Contractor 
The 2007 version of AIA A201 tries to close the
gap by shifting significant liability for the costs of
correcting design defects from the owner to the
contractor and by further insulating the architect
from potential liability for design defects. This
shift is not the result of a change in any single
provision. It is the result of the combined effect of
existing and new language. The changes effect this
shift of responsibility most powerfully in clauses
that describe the purpose of and the relationship

between the contract documents that broaden the
contractor’s duty to review and compare the con-
tract documents and to take field measurements
before proceeding with any portion of the work,
that expand the contractor’s duty to report errors,
and that increase the contractor’s liability for
extra costs ascribed to the failure to perform any
of these design review functions.

The description of the AIA Contract
Documents is significant because it sets the stan-
dards for their interpretation. The AIA language is
notable for what it does not say. It does not say
that the contract documents “include all items
necessary for the proper execution and comple-
tion of the work by the contractor”; the language
merely recites that this is the “intent” of the con-
tract documents. The contractor is required to
perform work specified in the contract docu-
ments and any work “reasonably inferable from
them as being necessary to produce the indicated
results.”15 Subsequent contract sections require
the contractor to conduct an independent review.
For example, “before starting each portion of the
Work,” the contractor is to “carefully study and
compare the various Contract Documents” as
well as information provided by the owner relat-
ing to a particular portion of the work, “to take
field measurements of any existing conditions
related to that portion of the Work,” and to
“observe any conditions at the site affecting it.”16

While acknowledging that the contractor is not a
design professional and reciting that the contrac-
tor’s review is “for the purpose of facilitating
coordination and construction” by the contrac-
tor and not for the purpose of discovering errors
and omissions, the General Conditions impose
on the contractor a continuing obligation to
report promptly errors or deficiencies discovered
— or (in newly added language) “made known
to” the contractor.17

The heightened obligation to measure,
check, and report design defects gains added sig-
nificance because it is accompanied by an
increase in the consequences if a contractor fails
to report errors. If the contractor fails to care-
fully review the documents, to take proper field
measurements, or to report errors, then “the
Contractor shall pay such costs and damages to
the Owner as would have been avoided if the
Contractor had performed such obligations.”18

Deleted portions of the 1997 version assigned
liability to the contractor only when he “know-
ingly” failed to report a recognized error to the
architect. In the 2007 version, if a design prob-
lem comes to light after construction is under-
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way, the stage is set for argument about what the
contractor should have known and when he
should have known it. 

The contract documents are deemed to be
“complementary.” Accordingly, the General
Conditions do not contain a provision establish-
ing precedence for resolving conflicts between the
plans, specifications, and other design documents.
Any defects or inconsistencies “discovered” or
“made known” to the contractor are to be
reported to and resolved by the architect (rather
than the owner).19 In fact, the owner and the con-
tractor are not supposed to communicate directly;
they are required to communicate with each other
through the architect.20 However, the contractor
cannot rely even on the architect’s written resolu-
tion of problems as a shield against liability. For
example, an architect’s response to a request for
information to resolve a specific design issue does
not by itself authorize deviations from the plans:
“the Contractor shall not be relieved of obliga-
tions to perform the Work in accordance with the
Contract Documents either by activities or duties
of the Architect in the Architect’s administration
of the Contract,”21 and the architect shall “not be
liable for results of interpretations or decisions
rendered in good faith.”22

Finally, the very broad indemnification pro-
visions contained in § 3.18 require the contractor
to “indemnify and hold harmless the Owner,
Architect, Architect’s consultants, and agents and
employees of any of them from and against
claims, damages, losses and expenses, including
but not limited to attorneys’ fees, arising out of or
resulting from performance of the Work, pro-
vided that such claim, damage, loss or expense is
attributable to bodily injury, sickness, disease or
death, or to injury to or destruction of tangible
property (other than the Work itself).” While the
language goes on to limit the indemnification
“only to the extent caused by the negligent acts or
omissions of the Contractor, anyone directly or
indirectly employed by them or anyone for whose
acts they may be liable,” the indemnification
applies “regardless of whether or not such claim,
damage, loss or expense is caused in part by a
party indemnified hereunder” (emphasis added.)
This arguably imposes a separate liability on the
contractor for injuries and other subsequent
claims resulting from design defects. 

The AIA contract language is dramatically
different where the contractor provides design
information, such as shop drawings. In such
instances, being “the Owner and the Architect
shall be entitled to rely upon the adequacy,

accuracy and completeness of the services, certi-
fications and approvals performed or provided
by such design professionals, provided the
Owner and Architect have specified to the
Contractor all performance and design criteria
that such services must satisfy.”23 So, while the
contractor has to check, measure, and report
any discrepancies he finds in the architect’s and
owner’s plans and specifications, and fails to do
so at his peril, the architect and the owner have
the protection of a provision that sounds a lot
like the Spearin doctrine. 

Contractors Beware: Virginia Courts Enforce
the Contract as Written
Strict enforcement of contract language is a
long-standing principle of Virginia law. “In a
breach of contract claim, the parties’ contract
becomes the law governing the case unless it is
repugnant to some rule of law or public policy.
… The Court must enforce the contract as writ-
ten.”24 Even indemnification provisions calling
for one party to indemnify the second against
the second party’s own negligence have recently
been enforced in Virginia courts under this prin-
ciple, even though a number of other states have
held such provisions unenforceable as against
public policy.25

A 2006 Fairfax County Circuit Court deci-
sion should give pause to any contractor asked to
incorporate AIA A201-2007 as a contract docu-
ment. In Modern Cont’l South v. Fairfax County
Water Auth.26 the court dismissed a contractor’s
claim against the Fairfax County Water Authority
(FCWA), despite the contractor’s argument that
the Spearin doctrine protected it from liability
for consequences arising from defects in plans
and specifications provided by the FCWA. Citing
contract provisions requiring the contractor to
verify details shown on the drawings received
from the engineer and to notify him of all
errors, omissions, conflicts, and discrepancies,
the court held that the contractor breached the
contract by failing to properly notify the FCWA
about alleged errors and conflicts in the contract
documents and drawings prior to proceeding
with the work. 

To protect themselves, contractors and their
attorneys should negotiate changes to the lan-
guage of AIA A201-2007, should consider using
their own contract forms, or should consider
using alternative form contracts — for example
ConsensusDOCS.27
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IPD, BIM and Transactional Mediation
The game of shifting risk for design defects between parties has
serious negative consequences. The typical inflexible contract
approach to risk allocation creates an adversarial relationship
from the beginning of the project, decreasing efficiency, setting
the stage for disputes, and effectively raising the costs to all con-
cerned. 

A number of approaches have emerged that address in
novel ways the issue of risk allocation for design defects. For
example, design-build agreements are, as the name implies,
agreements in which the project owner enters into a contract
for design and construction services with a single entity.28 The
interests of the design and construction professionals are
realigned and the owner can look to a single entity for the
proper design and construction of the project. Integrated
Project Delivery (IPD) takes this concept a step further and
involves all of the major participants — owner, architect, and
contractor, in a collaborative process, beginning with the design
phase.29 Technical innovations have appeared that by their
nature combine the parties’ efforts early in the life of a project.
Building Information Modeling (BIM) is a computer-based
three-dimensional modeling technology that improves commu-
nication, integrates information, and operates to reduce design
errors.30 Each of these approaches has the capability to identify
design flaws much earlier in the process, before changes to
design become expensive to fix.

Greater agreement among professional organizations on
appropriate methods of risk allocation may seem like a pipe
dream, but there is a history of such cooperation in Virginia. In
1991, a Joint Cooperative Committee of the Virginia Society of
the American Institute of Architects, Associated General
Contractors of Virginia Inc., American Council of Engineering
Companies Virginia Inc., and Virginia Society of Professional
Engineers worked together to produce the Virginia Construction
Industry Guidelines, which was designed to provide “tested
guidelines to avoiding common industry related problems.”
They are also designed to acquaint the owner, the design pro-
fessional, and the construction contractor with what are consid-
ered to be “fair and equitable practices in the construction
process.”31

Finally, nascent areas of dispute systems design, such as
transactional mediation, hold promise for addressing risk allo-
cation in construction projects. The role of a transactional
mediator is to assist the parties to identify, analyze, shape, treat,
and price risks for a specific project, and to help them agree in
advance on a formula for allocating the possible extra costs.
Transactional mediation also is an approach to handling dis-
putes for identifiable risks. The goal is to increase the coopera-
tion of the parties from the beginning of the project and reduce
costly disputes.

The severe recession of the last few years has shifted the
balance of power away from the contractor and toward the
owner and the owner’s architect. But it is not in society’s inter-
est to shift responsibility for design defects away from licensed
professionals either to owners or to contractors. Confronting

risk factors, increasing communication, raising the parties’ level
of security, and clarifying agreements ahead of time appear to
be a much more fruitful approach than the old game of hot
potato embodied in the AIA contract forms.  �
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