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Recently the Virginia state legislature considered anti-sanctuary city
legislation.1 Senate Bill 705 would make sanctuary cities “responsible for the
full amount of any personal injury or property damage caused by an illegal
alien within such locality” and Senate Bill 270 prohibited any locality from
adopting any law or policy restricting full enforcement of federal immigration law, reducing state funding in response to a violation of the prohibition.2
House Bill 481 prohibited corrections facilities from releasing an incarcerated
alien subject to an Immigration and Customs Enforcement-issued detainer
and that the alien had to be held beyond his or her scheduled release date if
required by federal or state law.3 Eventually, House Bill 481 and Senate Bill 270
were modified and advanced as nearly identical pieces of legislation that would
forbid state law enforcement officials and facilities from releasing an incarcerated alien subject to an ICE detainer, but were vetoed by the governor.4
Used by Immigration and Customs
Enforcement (ICE), an immigration detainer
“advises other law enforcement agencies of
its interest in individual aliens whom those
agencies are currently holding in relation to
criminal violations.” ICE can then apprehend
undocumented aliens for purposes of removal.5 A detainer does not mandate that state and
local authorities hold aliens, it merely requests
they do so.6
Several other states have considered
anti-sanctuary city legislation as well. They
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include New York, Florida, Arizona, Nebraska,
Kansas, Wisconsin, Louisiana, Iowa, Georgia,
and North Carolina, with North Carolina
being the only state to have enacted such
legislation.7
The controversial subject received widespread media attention following the fatal
shooting of Kathryn Steinle in San Francisco,
allegedly by an undocumented alien who had
multiple felony convictions and who had been
previously deported five times.8 Local authorities released the alleged shooter from police
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custody after failing to honor an ICE detainer
request.9 In the wake of the Steinle shooting,
the House of Representatives passed federal
anti-sanctuary legislation, “Enforce the Law
for Sanctuary Cities Act,” which would make
ineligible for certain grants those cities that
refused to cooperate with federal immigration
agents.10 The legislation was opposed by the
Administration and eventually failed to pass
the Senate.11
Sanctuary
The modern concept of sanctuary refers to
an ancient tradition “rooted in the power
of a religious authority to grant protection,
within an inviolable religious structure or
area, to persons who fear for their life, limb
or liberty.”12 It is best visualized in the Disney
adaptation of Victor Hugo’s novel, The
Hunchback of Notre Dame, when Quasimodo
sweeps down to rescue Esmeralda from the
executioner’s block, quickly carrying her to
the safety of Notre Dame Cathedral, shouting “Sanctuary!”13
A very robust and legalistic system of
sanctuary developed in Medieval England,
which provided for a period of time (usually
forty days) within which the fugitive either
agreed to submit to the King’s justice or,
alternatively, to forfeit all property, abjure the
realm, and depart the country.14 Henry VIII
largely eliminated any legal right to sanctuary
from England and it ceased to exist within
Europe by the 1700s.15
Sanctuary was not invoked in the United
States until the Vietnam War, when numerous
churches across the country granted protection to war resisters.16 Several churches provided sanctuary to soldiers Absent Without
Leave (AWOL) during Operation Desert
Storm and at least two soldiers were granted
sanctuary in the US and Canada during the
recent military operations in Iraq after they
refused to deploy.17
During the 1980s, the Reagan
Administration’s aggressive deportation
policies in response to a massive influx of
Central American immigrants gave rise to the
Sanctuary Movement. Starting in March 1982,
several churches began to grant sanctuary to
illegal immigrants and ultimately over 300
churches offered sanctuary with another 2,000
churches offering support.18 The Department
of Justice’s Office of Legal Counsel issued a
legal opinion determining that no legal basis
existed for sanctuary and, as a general rule,
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churches that invoke it have justified it on a
moral, rather than legal, grounds.19
Initially, law enforcement officials did not
honor sanctuary, arresting individuals avoiding induction into the armed forces during
Vietnam and AWOL military personnel
within the confines of a church.20 During the
sanctuary movement of the 1980s, however,
law enforcement agents generally avoided apprehending aliens in places of worship, largely
motivated by adverse publicity concerns.21
Now, as a matter of practice or policy,
law enforcement generally will not apprehend
those aliens granted sanctuary by churches
and other religious institutions. A 2014 media
survey of law enforcement entities in Arizona,
for example, determined that while most of
the law enforcement agencies did not have a
formal policy regarding apprehending aliens
in churches, generally “they respect the sanctity of the church and try not to enter without permission, unless it’s an emergency.”22
Currently, ICE policy and practice is not to
apprehend undocumented aliens at specified
sensitive locations, including churches and
other institutions of worship, absent compelling circumstances.23
Sanctuary Cities
Reports of sanctuary cities date back to
the Bible’s six cities of refuge that provided
protection to any Israelite who committed an
unintentional homicide.24 The first recorded
instances of an attempt to establish a sanctuary city occurred in Berkley California
during the Vietnam War, when the Berkley
City Council advanced a resolution to provide
sanctuary to war resisters and to ban city
employee’s from cooperating in apprehending
sanctuary seekers.25 Although the term is occasionally linked to the sanctuary movement of
the 1980s,26 modern-day sanctuary city policies are not similarly motivated by exclusively
religious concerns.
There is no commonly accepted definition of a “sanctuary city,” and the number
of states, counties, and cities charged with
embracing sanctuary policies varies widely.27
In general the term refers to a jurisdiction
that will not cooperate (to various degrees)
with law enforcement officials enforcing some
aspect of federal law, most commonly immigration law.28 The level of noncooperation
runs the spectrum from those jurisdictions
that simply are unwilling to assist federal
immigration officials in limited matters up to
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those jurisdictions that actively oppose federal
immigration deportation efforts.29 Some
policies “have included, among other things,
restricting state and local police from arresting
persons for immigration violations, limiting
the sharing of immigration-related information with federal authorities, and barring
police from questioning a person about his or
her immigration status.”30

There is no commonly accepted definition of
a “sanctuary city,” and the number of states,
counties, and cities charged with embracing
sanctuary policies varies widely.
Many sanctuary city policies appear to
conflict with federal immigration law. In particular, 8 U.S.C. §1373(a) provides:
	“Notwithstanding any other provision of
Federal, State, or local law, a Federal, State
or local government entity or official may
not prohibit, or in any way restrict, any
government entity or official from sending to, or receiving from, the Immigration
and Naturalization Service information
regarding the citizenship or immigration
status, lawful or unlawful, of any individual.”
In addition, 8 U.S.C. §1373(b) makes
illegal prohibiting or in any way restricting
sending information concerning an individual’s immigration status to ICE.
Proposed federal anti-sanctuary city
legislation targeted any jurisdiction that
“has in effect any law, policy, or procedure in
contravention of subsection (a) or (b) of . . .
(8 U.S.C. 1373); or . . . prohibits State or local
enforcement officials from gathering information regarding the citizenship or immigration
status, lawful or unlawful, of any individual.”31
As originally offered, Virginia Senate Bill 270
would have prohibited sanctuary policies and
further denied state funding to any locality
violating the provision, targeted localities
that “adopt[ed] any ordinance, procedure, or
policy that restricts the enforcement of federal
immigration laws to less than the full extent
permitted by federal law.”32 Recent legislative
efforts by both the federal and various state
legislatures have been the most aggressive
measures taken to date.33
Despite the apparent conflict of sanctuary
city policies with federal immigration law, the
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federal government has not launched a direct
legal challenge to these policies, although
at least one former ICE director appears to
have advocated suing sanctuary cities to force
compliance.34 The federal government has,
however, advanced the Priority Enforcement
Program (PEP) and reprioritized its deportation efforts to focus on those immigrants
“who pose threats to our national security,
public safety, and border security.”35 The
PEP limits detainers to those convicted (vice
arrested) of certain ICE-designated priority
offenses and now are generally used to request
that a jurisdiction notify ICE when an alien
is to be released rather than actually hold the
alien for ICE past the alien’s normal release
date.36 In the wake of its more palatable deportation policy, the federal government has
reached out to sanctuary jurisdictions seeking
their cooperation.37
Opponents of sanctuary city policies
argue that such policies allow violent offenders to be released into the general population
rather than turned over to ICE for deportation.38 Such policies place federal immigration agents in danger by requiring them to
apprehend dangerous aliens, such as violent
felons and gang members, within the community rather than apprehending them as
they are released from a secure confinement
facility. Critics of sanctuary policies also note
that the costs associated with maintaining an
undocumented alien population can strain
local resources.39 Further, sanctuary city policies arguably undermine the rule of law, with
critics charging that such policies flout federal
law and make it difficult to enforce immigration law without the cooperation of local law
enforcement.40
In contrast, proponents of sanctuary city
policies argue that cooperation with federal
immigration authorities undermines efforts
to build trust between local law enforcement
and their immigrant communities, who may
fear reporting crimes because of the threat of
deportation.41 Further, beyond simply possessing a philosophical opposition to immigration
enforcement efforts, some posit that enforcement of federal immigration law is a federal
responsibility and the federal government
should bear the burden of enforcing federal
law.42
Conclusion
The future of immigration law, and related
enforcement efforts, is a contentious and
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oft-debated subject, with sanctuary cities
being part of a larger dialogue. Given the
recent flurry of activity designed to discourage sanctuary city policies, immigration law
attorneys, grant recipients and practitioners,
and those attorneys who advise municipalities and religious institutions, should closely
monitor these efforts and their potential legal
consequences.
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This amount represents the 90th percentile
of earnings for full-time salaried workers
nationally.
• The total compensation requirement for the
HCE exemption will also adjust every three
years to continue to track the 90th percentile.
• For the first time, employers will be permitted to use nondiscretionary bonuses, incentive payments, or commissions to satisfy up
to 10 percent of the salary threshold so long
as those payments are made on a quarterly
or more frequent basis. “Incentive pay” does
not include the value of medical or retirement benefits or other incidental benefits
provided by an employer.
Employers now have just a few months
left to transition to the requirements of the
final rule. This is a good time for employers
to evaluate job duties, salaries, work hours,
and other factors to determine what changes
might be necessary to comply with the new
regulations. Any adjustments must be in place
for the payroll period that includes December
1, 2016, in order to ensure continued application of exempt status where appropriate.
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