Rules to Show Cause:
The Sometimes-Friend of the Family Practitioner

by David R. Clarke

Could there be any order that has
more components, more moving parts,
than a typical divorce order? Matters of
continuing spousal and child support,
logistics of custody and visitation, obliga-
tion of the parties to interact with civility,
and the duty to divide assets that range
from household furnishings to pensions
are but a few of the provisions that may
typically be found in a domestic relations
order. Parties who are suffering through a
separation and divorce may continue to
harbor ill feelings and be less than com-
pliant when it comes to following the
directives of the court.

What then can the family law practitioner do for
a client when the recalcitrant spouse or former
spouse runs afoul of the dictates of an order and
refuses to pay support, abide by the visitation
schedule, market the former residence, follow any
other rulings? The only remedy may be to seek a
rule to show cause.!

Before initiating such an action or defending
a client against a rule, the careful practitioner

Although the distinction between criminal and civil

contempt is critical, it is not always apparent and

marked by a bright line.

should first understand some not-so-apparent
distinctions, subtleties, and concepts inherent in
such contempt proceedings. These considerations
include service of process, burdens of proof, limi-
tations of relief, and defenses. But perhaps the
most important concept to understand is whether
the proceeding is civil or criminal in nature.?

This threshold issue is critical. It will deter-
mine how the charges of contempt are prosecuted
and defended, and what rights may attach to
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those who find themselves in the uncomfortable
position of being the subject of contempt pro-
ceedings.

In 1911 in the case Gompers v. Bucks Stove &
Range Company, the U. S. Supreme Court
explained the distinction in this way:

Contempts are neither wholly civil nor alto-
gether criminal. And “it may not always be
easy to classify a particular act as belonging
to either one of these two classes. It may par-
take of the characteristics of both.” But in
either event, and whether the proceedings be
civil or criminal, there must be an allegation
that in contempt of court the defendant has
disobeyed the order, and a prayer that he be
attached and punished therefor. It is not the
fact of punishment but rather its character
and purpose that often serve to distinguish
between the two classes of cases. If it is for
civil contempt the punishment is remedial,
and for the benefit of the complainant. But
if it is for criminal contempt the sentence is
punitive, to vindicate the authority of the
court. It is true that punishment by impris-
onment may be remedial, as well as punitive,
and many civil contempt proceedings have
resulted not only in the imposition of a fine,
payable to the complainant, but also in com-
mitting the defendant to prison. But impris-
onment for civil contempt is ordered where
the defendant has refused to do an affirma-
tive act required by the provisions of an
order which, either in form or substance, was
mandatory in its character. Imprisonment in
such cases is not inflicted as a punishment,
but is intended to be remedial by coercing
the defendant to do what he had refused to
do. The decree in such cases is that the defen-
dant stand committed unless and until he
performs the affirmative act required by the
court’s order.

Although the distinction between criminal
and civil contempt is critical, it is not always
apparent and marked by a bright line. As seen in
International Union v. Bagwell, a trial court may
consider the proceeding to be civil and then be
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reversed on appeal when the appellate court
deems the proceedings criminal in nature. This
reversal results in a dismissal of the findings of
contempt.*

In International Union, unions had repeat-
edly violated the Virginia trial court’s orders that
regulated the conduct of a labor dispute.
Following a contempt hearing at which the
unions were denied a trial by jury, significant
fines were imposed. These fines were character-
ized by the trial court as being civil in nature; that
is, imposed for the purpose of coercion, not pun-
ishment.?

The Virginia Court of Appeals reversed the
trial court and vacated the fines. But the Supreme
Court of Virginia sustained the trial court’s find-
ing that the fines were imposed in a civil proceed-
ing, not a criminal one, and accordingly the
unions were not entitled to a jury as a criminal
defendant would be.® This ruling was then
appealed by the unions to the U.S. Supreme
Court.

Justice Harry A. Blackmun, writing for the
majority, stated:

Although the procedural contours of the two
forms of contempt are well established, the
distinguishing characteristics of civil versus
criminal contempt are somewhat less clear.
In the leading early case addressing this issue
in the context of imprisonment, Gompers v.
Bucks Stove & Range Co., the Court empha-
sized that whether a contempt is civil or
criminal turns on the “character and pur-
pose” of the sanction involved. Thus, a con-
tempt sanction is considered civil if it “is
remedial, and for the benefit of the com-
plainant. But if it is for criminal contempt
the sentence is punitive to vindicate the
authority of the court.””

The Court found the fines more closely anal-
ogous to criminal fines than to civil fines and
reversed the Supreme Court of Virginia. The U.S.
Supreme Court reasoned that because the under-
lying proceedings were criminal in nature, the
unions were denied due process when not
afforded a trial by jury.?

The following checklist, drawn from Gompers
and other cases, assists the practitioner in distin-
guishing between criminal and civil contempt.

+ In order to qualify as a civil proceeding, the con-
temnor must be afforded an opportunity to
purge the contempt; “he carries the keys of his
prison in his own pocket.”
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+ A contempt fine is considered civil and remedial
if the fine is designed either to coerce a party
into compliance or compensate the aggrieved
party for losses sustained.

+ Civil contempt proceedings are between the par-
ties to the original cause, while criminal pro-
ceedings are between the public and the
defendant.

« If civil, there must be a valid court order over
which the court has continuing jurisdiction.'

Thus, distinguishing between criminal and
civil contempt proceedings is essential. Because
civil contempt sanctions are viewed as nonpuni-
tive and avoidable, fewer procedural protections
for such sanctions have been required. But if
criminal, the party charged is entitled to a host of
procedural protections by the Constitution. These
include: a presumption of innocence;  proof of
guilt beyond a reasonable doubt;'2 notice of the
charges;"? the right against self-incrimination;'*
right to counsel; and the right to a jury trial if the
contemnor may be sentenced to a period of incar-
ceration of more than six months.'*

Additionally, there are limitations on the
punishments that may be imposed in cases of
summary convictions for criminal contempt.
These limitations extend not only to potential
periods of incarceration, but also to the amount
and scope of the fine.

Pursuant to Code of Virginia, 1950
Annotated, § 18.2-457: “no court shall, without a
jury, for any such contempt [under Code § 18.2-
456(1)], impose a fine exceeding $250.00 or
imprison more than ten days....” '

In Nusbaum v. Berlin, after finding a practi-
tioner guilty of criminal contempt, the court
imposed not only a fine of $250, but also a mone-
tary sanction consisting of a significant award of
attorneys’ fees and costs.!” On appeal, the
Supreme Court of Virginia affirmed the convic-
tion and the imposition of the fine but reversed
the judgment imposing the monetary sanction.
The Court agreed with the appellant that the
monetary sanction exceeded the maximum fine
allowable under Code § 18.2-457 and was beyond
the trial court’s inherent power to discipline.'®

With any case which an aggrieved party
intends to appeal, the objections to the court’s
holdings must be noted with specificity in order
to preserve grounds for appeal. For example, in
Scialdone v. Commonwealth, the defendants
claimed they were denied due process rights asso-
ciated with plenary contempt. Although the
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Court of Appeals initially agreed with the appel-
lants, the decision of the trial court was neverthe-
less affirmed because the appellants failed to
timely object during proceedings at trial."”

More often than not, however, the family
practitioner will be litigating civil contempt
charges. In these instances, it may prove helpful to
understand procedural elements of rules to show
cause: how they may (or should) be entered ini-
tially, the service requirements, the burdens of
proof, and the remedies available. Each is dis-
cussed separately below.

Initiating the Rule

How the rule is initially presented to the court
may depend on your local practice. Rule 1:12 of
the Rules of the Supreme Court of Virginia pro-
vides in part that, after the initial process, all
copies of all pleadings, motions, or papers shall be
provided to each counsel of record on or before
the day of filing.?* It would appear, therefore, that
not even the petition for issuance of a rule would
be filed with the court without notice to opposing
counsel. However that is not the case, at least in
all jurisdictions.

It has become common practice in domestic
relations cases in the Fairfax County Circuit
Court (and perhaps other jurisdictions as well) to
file for the issuance of a rule upon affidavit or ex
parte evidence without notice. Rhetorical query:
How does this practice not violate Rule 1:122 Is
not a petition for issuance of a rule to show cause
a pleading or “paper” encompassed in the seem-
ingly catchall language of Rule 1:12? Should it not
follow that notice to all counsel is required?

No doubt defenders of the practice would cite the
Fairfax County Circuit Court case of Fairfax
County v. Alward.* However, Alward was an
unusual case. It appears from the scant record
that after a hearing on the merits the defendant
had been found in contempt of the court’s order.
The defendant then asked the court to reconsider
the finding. Evidently, one of the grounds cited by
Mr. Alward was that the rule served on him had
been issued ex parte. In summarily denying the
motion for reconsideration, the court reasoned in
its one-paragraph ruling that:

[The issuance of the Rule to Show Cause]
simply puts the matter at issue, as does the
filing of a Motion for Judgment. Notice to
the opposing party always is given thereafter
by service of process and opportunity to be
heard. The petition for a rule brings to the
Court’s attention that there may have been a
violation of an Order of the Court but does
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not result in any finding by the Court until a
further hearing. Such an initiation of process
does not require advance notice, anymore
than one must advise an opponent before fil-
ing a Motion for Judgment.??

But no matter what the rationale, it still
remains a challenge to reconcile any ex parte fil-
ing with the clear mandates of Rule 1:12. As the
Supreme Court of Virginia stated in Lee v.
Mulford, whatever the local practice may be, it
may not alter substantive rights of the parties
provided by statute, rules of court, and Virginia
case law.> Moreover, is initiating a rule to show
cause on an ex parte basis really without prejudice
to the respondent? Not only does the moving
party gain leverage by having a rule in hand, but
the putative contemnor has the burden of proof
at the outset.

Service of Rule
Virginia Code Ann. § 8.01-314 provides in perti-
nent part:

When an attorney...has entered a general
appearance for any party, any process order
or other legal papers to be used in the pro-
ceedings may be served on such attorney of
record. ... [P]rovided, however, that in any
proceeding in which a final decree or order
has been entered, service on an attorney as
provided herein shall not be sufficient to
constitute personal jurisdiction over a party
in any proceeding citing that party for con-
tempt, either civil or criminal, unless per-
sonal service is also made on the party.**

The requirements of service are clear enough
for a rule to show cause issued after entry of a
final order. Query: What if the contempt proceed-
ing were initiated based upon an alleged violation
of a pendente lite order, and not a final order?
Arguably, in such a circumstance, merely sending
the rule to counsel of record would suffice with-
out need for personal service on the party.

Burden of Proof

The burden rests upon the moving party to show
that the respondent failed in some regard to com-
ply with a valid court order. Although there do
not appear to be any Virginia appellate cases that
definitively establish the requisite burden of
proof, the U.S. Court of Appeals for the Fourth
Circuit has held that the moving party must
prove noncompliance by clear and convincing
evidence, and that willfulness is not an element.?
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Whatever the burden of proof may be, it is clear
that once the disobedience — for example, failure
to pay support—is proved, the burden then shifts
to the obligor to provide justification for his non-
compliance with the order of the court.?

In meeting that burden, respondents charged
with civil contempt are guaranteed an opportu-
nity to present evidence in their defense. In Street
v. Street, the Court of Appeals ruled:

[A] defendant charged with out-of-court
contempt must be given the opportunity to
present evidence in his defense, including the
right to call witnesses. The due process clause
of the Fourteenth Amendment requires that
alleged contemnors “have a reasonable
opportunity to meet [the charge of con-
tempt] by way of defense of explanation.”
This due process right includes the right to
testify, to examine the opposing party, and

to call witnesses in defense of the alleged
contempt.”’

Defenses
That which is ordered by the court must be sub-
ject to being purged; otherwise no order should
be entered for a finding of civil contempt.?
Additionally, the inability to pay is a valid defense
to a charge of contempt. As seen in Street, a hus-
band who was without sufficient funds to meet
his court-ordered support obligations was not
held in contempt because his sad pecuniary state
was not of his own doing.”

In Laing v. Commonwealth, the court set forth
the grounds on which a respondent can and can-
not successfully assert a defense of inability to pay.

It is true the inability of an alleged contem-
nor, without fault on his part, is a good
defense to a charge of contempt. But where
an alleged contemnor has voluntarily and
contumaciously brought on himself disability
to obey an order, he cannot avail himself of a
plea of inability as a defense to the charge of
contempt.*

Just as self-inflicted poverty is no defense,
neither can a respondent rely on the defense that
his violation of the court order was unintentional.
The absence of the specific intent to violate a
court order does not relieve the respondent of the
consequences of civil contempt.’! As declared in
Leisge v. Leisge, “[t]he sanctity and enforceability
of a [finding of civil contempt] should not hinge
upon the mental state of an unsuccessful
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litigant.”32 The court elaborated citing the United
States Supreme Court in McComb v. Jacksonville
Paper Co., quoting:

The absence of willfulness does not relieve
from civil contempt. Civil as distinguished
from criminal contempt is a sanction to
enforce compliance with an order of the
court or to compensate for losses or damages
sustained by reason of non-compliance.
Since the purpose is remedial, it matters not
with what intent the defendant did the pro-
hibited act. The decree was not fashioned so
as to grant or withhold its benefits dependent
on the state of mind of respondents. ... An
act does cease to be a violation of law and of
a decree merely because it may have been
done innocently. The force and vitality of
judicial decrees derive from more robust
sanctions.”

Definite Terms

There can be no ambiguity in the language of the
order either prohibiting or commanding certain
conduct. As noted in Winn v. Winn:

As a general rule “before a person may be
held in contempt for violating a court order,
the order must be in definite terms as to the
duties thereby imposed upon him and the
command must be expressed rather than
implied.” This is ... the rule followed in
Virginia. In Taliaferro v. Horde’s Adm’., we
said that “[t]he process for contempt lies for
disobedience of what is decreed, not for what
may be decreed.”>*

Stated differently, there must be an explicit com-
mand or prohibition which has been violated in
order for a proceeding in contempt to lie.*

Scope of Relief

Aside from compelling compliance, the court in
civil contempt proceedings may impose sanctions
to compensate the aggrieved party for losses sus-
tained because of a respondent’s noncompliance
with a court’s order. “The punishment in a civil
contempt proceeding ‘is adapted to what is neces-
sary to afford the injured party remedial relief for
the injury or damage done by the violation of the
injunction to his property or rights which were
under protection of the injunction.”* Depending
upon the circumstances, the relief may include

Show Cause continued on page 47
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the appointment of a fiduciary or conservator to facilitate dis-
covery or preserve the marital estate,”” and certainly there is the
issue of attorneys’ fees and related costs.

In nearly every show cause hearing, as the night follows the
day, a litigant will inevitably ask for attorney’s fees in having to
either prosecute the rule or successfully defend against the rule.
Very often the basis for such an award may be found in a provi-
sion of the incorporated property settlement agreement. Absent
a ratified agreement, however, there is still ample authority for
such an award.

[Clourts have the power to award counsel fees incurred in
divorce cases where contempt proceedings have to be initi-
ated and conducted to enforce an order of the court. This
is particularly true where the custody of a child, or child
support, is involved because of the court’s continuing con-
cern for the welfare of the children, and because a parent’s
common law duty to support his or her children is not
affected by the entry of a final decree in a divorce case ter-
minating the parent’s marital relationship.

An aggrieved party to a divorce has the right to petition for
relief, and the court has the authority to hold the offending
party in contempt for acting in bad faith or for willful dis-
obedience of its order. Consistent with our prior decisions,
we hold that in such cases a court has the discretionary
power to award counsel fees incurred by an aggrieved party
incident to contempt proceedings instituted and conducted
to obtain enforcement of an order of the court.*

Note, too, that a finding of contempt is not a prerequisite
to an award of attorneys’ fees. In the case of Sullivan v. Sullivan,
the former wife filed a motion for a rule to show cause claiming
that her former husband had breached their property settle-
ment agreement for failure to maintain a life insurance policy.
Following a hearing on the merits, the trial court agreed with
the wife that the husband was in breach and awarded her attor-
neys’ fees, but did not specifically find the husband in contempt
of court.”

Conclusion

Contempt proceedings can be a powerful weapon. A contempt
finding may result in a crippling pecuniary sanction, a fine,
incarceration, or all of the above. While litigants should be
mindful of the potential consequences of noncompliance with
valid and explicit court orders, so too should counsel give seri-
ous consideration to the advisability of initiating contempt pro-
ceedings. Just because a rule can be issued does not necessarily
mean that it should be issued. First, there may be less
Draconian measures available to the aggrieved party. Second, a
thoughtful practitioner ought to weigh the impact contempt
proceedings may have on potentially volatile situations, such as
when divorced parents continue to co-parent. But, the proceed-
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ing information offers instruction should the decision be made
to ask a judge to hold a person in contempt. H

Author's Note: David R. Clarke recognizes and wishes to express his
appreciation for the assistance and contributions of Daniel E. Ortiz and
Patricia C. Amberly in the preparation of this article.
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