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Noncompetition Agreements
Collide with Virginia’s Corporate
Practice of Medicine Doctrine

by Derek W.H. Kung, Patrick C. Devine Jr., and Lynn F. Jacob

... by statute in Virginia it
is unlawful to “engage” in
the practice of medicine
“without holding a valid

license as required by

statute or regulation.”
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he Supreme Court of Virginia’s

March 2, 2007, decision in Nipun
Parikh v. Family Care Center Inc.'
has raised concerns regarding the enforce-
ability of noncompetition agreements
between physicians and the practice enti-
ties that employ them. The case has
caused considerable concern in the
health-care industry in Virginia, where
practitioners and providers have relied for
almost two decades on significant author-
ity that supports the ability of nonprofes-
sional entities to employ physicians to
provide medical services and to enforce
the provisions of those agreements.’

In its narrowest interpretation, the case
simply says that a nonprofessional corpo-
ration cannot enforce a noncompetition
provision in an employment agreement
with its former physician employee when
the drafter describes the interest that the
corporation intends to protect as its right
to “engage in the practice of medicine.”
That is because by statute in Virginia it is
unlawful to “engage” in the practice of
medicine “without holding a valid license

as required by statute or regulation.”?

On the other hand, the broadest reading
of Parikh suggests that no entity, even a
professional corporation, could enforce
noncompetition agreements to preclude
its licensed physician employees from pro-
viding competing professional services,
because no entity can obtain a license to
provide such professional services.! Based
on the Court’s holding, it could be argued
that such a nonlicensed entity would not
have a legitimate interest in precluding its

licensed physician employees from per-
forming services that only licensed indi-

viduals may perform.’

Either interpretation seems inconsistent
with two Virginia statutes enacted in 2003
that expressly provide that professional
medical services may be “rendered” by an
unlicensed entity through the use of

licensed practitioners.°

This article provides an overview of the
Virginia corporate practice of medicine
doctrine and the Virginia law of noncom-
petition agreements, discusses the implica-
tions of the Parikb decision, and suggests
a legislative change.

The Parikh Decision
In Parikh, a Virginia professional corpora-
tion, Family Care Center Inc. (FCO),
entered into an employment contract with
Dr. Parikh, a licensed physician. The con-
tract contained a noncompetition clause
that provided that:
upon termination of employment for
any reason and for a period of three
years thereafter, [Dr. Parikh] agrees to
pay [FCC] ten thousand dollars each
month employee is engaged in a
competing practice of General
Practice, Family Medicine Ambulatory
Care or General Internal Medicine
within a radius of twenty miles mea-
sured from the offices of [FCC].”

Upon the death of the physician owner of
FCC, the deceased’s widow became its
owner. This caused FCC to be converted
from a professional corporation to a non-



professional corporation by operation of
law.® Shortly after the physician owner’s
death, and almost a decade after Dr.
Parikh began his employment with FCC,
Dr. Parikh resigned from FCC and began
working for a competing medical practice
within one mile of FCC'’s office.’

The Court in Parikh identified as the
“dispositive question” whether FCC has a
legitimate business interest in enforcing
the covenant not to compete under the
terms of the employment agreement. The
Court concluded that FCC could not
engage in the practice of medicine, as
the employment agreement recited,
“because it does not have a license
to practice medicine . . .as required by
Virginia Code §§ 54.1-2902 and 2929.”%0
Therefore, because FCC “cannot engage in
a competing practice of medicine with Dr.
Parikh ..., it has no legitimate business
interest in enforcing the covenant not to

compete with Dr. Parikh.”!!

Overview of Virginia Corporate
Practice of Medicine Doctrine
The theoretical basis for the corporate
practice of medicine doctrine is that only
individuals who have received the requi-
site training and licensure should be per-
mitted to arrange or deliver medical care
or to own an entity that provides physician
services. The public is protected if unli-
censed persons are not allowed to com-
mercially exploit the practice of medicine
or to interfere unduly with the indepen-
dent professional judgment that the physi-
cian is ethically and legally required to
exercise in the delivery of patient care.
The doctrine also evolves from the con-
cept that professionals should not be per-
mitted to share profits or split fees with

nonprofessionals.

The following administrative and legisla-
tive actions have been relied on to con-
clude that the corporate practice of
medicine doctrine should not apply in
Virginia to preclude a hospital’s or medical
school’s employment of a physician, at
least where the agreement specifically pro-
vides that the entity will not interfere with
the physician’s exercise of independent
professional judgment.'

First, Virginia has never had an express
prohibition on nonprofessional corpora-
tions practicing medicine; however, from
1948 until its repeal by the General
Assembly in 1986, Virginia Code § 54-278.1
did create a limited prohibition on the cor-
porate practice of medicine by providing:

[ilt shall be unlawful for any physician
to practice his profession as a lessee
of any commercial or mercantile
establishment, or to advertise, either
in person or through any commercial
or mercantile establishment, that he is
a duly registered practitioner and is
practicing or will practice medicine,
as a lessee of any such commercial or
mercantile establishment. But nothing
herein shall be construed to prohibit
or prevent the rendering of profes-
sional services to the officers and
employees of any person, firm or cor-
poration by a physician, whether or
not the compensation for such service
is paid by the officers and employees,
or by the employer, or jointly by all or

any of them ... "

The repeal of that statute in 1986 arguably
confirms the legislative intent that the
practice of medicine not be limited to pro-
fessional entities in Virginia.'”

Second, in opinions issued in 1989, 1992,
and 1995, three Virginia attorneys general
consistently confirmed that it is permissi-
ble for the practice of medicine to be con-
ducted by unlicensed corporations and
foundations owned by hospitals and med-
ical schools.'®

Third, the General Assembly presum-
ably put the issue to rest in 2003 when
it passed Virginia Code § 13.1-542.1
(“Practice of certain professions by
corporations”) and § 13.1-1101.1 (“Practice
of certain professions by limited liability
companies”). Virginia Code § 13.1-542.1
states that “professional services ... may
be rendered ...by a corporation.” Virginia
Code § 13.1-1101.1 does the same for
limited liability companies.!” “Professional
services” are defined in Virginia Code
§§ 13.1-543(A)(3) and 1102(A) as “any type
of personal service .. .that requires as a
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condition precedent to the rendering
of such service ...the obtaining of a
license,” including “practitioners of the

healing arts.”

Overview of the Law
of Noncompetition Agreements
in Virginia '®
Virginia courts have repeatedly acknowl-
edged the enforceability of noncompetition
agreements that are “narrowly drawn to
protect the employer’s legitimate business
interest, [are] not unduly burdensome on
the employee’s ability to earn a living, and
[are] not against public policy.”*” In ana-
lyzing the factors relevant to the validity of
a noncompete agreement, the Court con-
siders the nature of the activity restricted,
the existence of a legitimate business inter-
est protected by restricting the activity, the
geographic scope of the restriction, and the

duration of the restriction.?

Virginia law “favors the enforcement of
contracts intended to protect legitimate
business interests[,as it is as much a mat-
ter of public concern to see that valid
agreements are observed as it is to frus-

»21 However, the

trate oppressive ones.
restraint must not be any greater than is
necessary to protect the employee’s legiti-

mate business interest.

Finally, the Court has consistently held that
noncompetition agreements will be nar-
rowly construed as disfavored restraints on
trade, and any ambiguity in the language
in the restrictive covenant will be con-
strued strictly against the employer.??

The Collision
The Supreme Court’s decision in Parikh
was unanimous and was written by its
chief justice. As such, its holding and dicta
can be expected to be cited frequently in
litigation between employers and employ-
ees in health-care settings.

To fairly evaluate the potential impact of
this decision on Virginia’s corporate prac-
tice of medicine doctrine and on the law
of restrictive covenants, a review of some
of the pronouncements included in the
case is instructive.
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The Court rests its holding that FCC “has
no legitimate business interest in enforcing
the covenant not to compete with Dr.
Parikh” on three specific findings.?® First,
the Court states that “the assertions in the
employment agreement . . . that [FCC] is
presently ‘engaged in the practice of

4 .
24 are incorrect. FCC “could not

medicine
and cannot do so because it does not have
a license to practice medicine from the
Board of Medicine as required by Code
§§ 54.1-2002 and 2929.”% Second, the
Court states that because FCC “cannot
practice medicine,” % jt “cannot engage in
a competing practice of medicine with Dr.
Parikh, who is a physician licensed to
7?7 Third, the Court
reasons that because FCC “cannot lawfully

practice medicine . .

engage in the practice of medicine, it
has no legitimate business interest in
enforcing the covenant not to compete
with Dr. Parikh.”#

The Court also acknowledges that Virginia
Code § 13.1-542.1 expressly “permits a
corporation which is not a professional
corporation fo render professional services
unless otherwise prohibited by law or
regulation.”® However, the Court con-
cludes that it need not decide (i) “the
scope of medical services, if any, that a

”

corporation may ‘render,” (ii) “the mean-
ing of the word ‘ender’ contained in
Virginia Code § 13.1-542.1,” or (i)
“whether a nonprofessional corporation
services can
30

‘rendering’  professional
enforce a covenant not to compete ..

Instead, the Court held that, by statute,
only “licensed” persons can “engage in
the practice of medicine” (even though a
nonlicensed entity may “render profes-
sional services”). A corporation cannot
be licensed (only an individual can), so
the Court concluded that FCC may not
lawfully “engage in the practice of medi-
cine” and had “no legitimate business
interest in enforcing the covenant not to

compete ..." 3!

In Parikh, the Court’s analysis makes a
distinction between an unlicensed entity
“engaging in the practice of medicine”
(which the Court says is not permitted)
and the entity “rendering” professional
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services (which is permitted).?72 This
distinction seems inconsistent with the
legislative history and purpose of Virginia
Code §§ 13.1-542.1 and 1101.1 and with
three attorney general opinions that for
almost two decades have consistently
been relied on to permit hospitals and
medical schools to employ and enforce
their 3
Further, the Virginia Code does not appear

agreements with physicians.
to provide for any functional distinction
between “rendering medical services” and
“engaging in the practice of medicine.”
Indeed, the Virginia Code appears to use

» oo« » o«

the terms “practice,” “render,” “furnish,”
“perform,” and “engage in” interchange-
ably in describing permissible ways to

deliver medical services.

For example, Virginia Code § 13.1-542.1
is specifically titled the “Practice of
certain professions by corporations” and
subsequently states that “professional
services ... may be rendered in this
Commonwealth by” professional and
nonprofessional corporations (emphasis
added). Virginia Code § 13.1-1101 has a
similar title.

The Virginia Code thereafter defines “pro-
fessional services” of the type that may be
“rendered” by nonlicensed entities as:

any type of personal service to the
public that requires as a condition
precedent to the rendering of such
service . . . the obtaining of a license,
certification, or other legal autho-
rization and shall be limited to the
personal services rendered by ...
[plractitioners of the healing arts.*

Elsewhere, Virginia Code § 54.1-2903 uses
the terms interchangeably in defining what
constitutes “practice,” stating that:

signing any statement certifying that
the person so signing has rendered
professional service to the sick or
injured . . . shall be prima facie evi-
dence that the person signing or issu-
ing such writing is practicing the
healing arts within the meaning of
this chapter. ... (emphasis added)

Similarly, Virginia Code § 8.01-581.1
defines the term “health care provider” for
purposes of coverage under the Medical

Malpractice Act as including:

a corporation, partnership, limited lia-
bility company or any other entity,
except a state-operated facility, which
employs or engages a licensed health
care provider and which primarily
renders health care services. (empha-
sis added).

The Medical Malpractice Act also defines
“health care” to mean “any act, or treat-
ment performed or furnished . ..by any
health care provider, for to, or on behalf of

a patient ...

When courts construe the meaning of
statutes, the will of the legislature trumps
all other rules of construction. “[Tlhe true
intent and meaning of the statute is to be
gathered by giving to all the words used
their plain meaning, and construing all
statutes in pari materia in such manner as
to reconcile, if possible, any discordant
feature which may exist, and make the
body of the laws harmonious and just in
their operation.”*® The reason for consid-
ering statutes in pari materia is that this
permits “any apparent inconsistencies [to]
be ironed out whenever that is possible.”?
Additionally, whenever a given contro-
versy involves a number of related
statutes, they should be read and con-
strued together and in harmony to give full
meaning, force, and effect to each.®®

It is also noteworthy that Virginia Code
§§ 13.1-542.1 and 1101.1 read, in part,
“lulnless otherwise prohibited by law or
regulation, the professional services
defined in subsection A of § 13.1-543 may
be rendered in this Commonwealth by ...
a corporation or limited liability company.
The General Assembly’s caveat “unless
otherwise provided by law or regulation”
presumably was designed to preserve the
right of the General Assembly to limit the
entity form from which certain profes-
sional services may be provided. For
example, Virginia Code §§ 54.1-3205 and
2716, et seq., expressly prohibit the



employment of optometrists and dentists,
respectively, in certain settings.>’

The Virginia Code imposes no such spe-

cific restrictions against physicians.
Indeed, the 1992 attorney general opinion
concluded that “if the General Assembly
had intended to impose a similar prohibi-
tion on corporate employment of physi-
cians, it could have done so in the same

express manner.” 40

There are two avenues available in har-
monizing the potentially contradictory
provisions of Virginia Code §§ 13.1-542.1
and 1101.1 and Virginia Code §§ 54.1-111,
2902 and 2929. The first is to find a mate-
rial difference between “rendering medical
services” and “engaging in the practice of
medicine,” as the Court apparently did in
Parikh. The second is to acknowledge that
entities “render” medical services through
the services of their licensed professional
employees, and that doing so is consistent
with Virginia Code §§ 54.1-111, 2902 and
2929. The action of the General Assembly
in 2003, when it enacted Virginia Code
§§ 13.1-542.1 and 1101.1, appears consis-

tent with the latter interpretation.*!

It is in reliance on this second interpreta-
tion that hospitals and medical schools
around Virginia have made significant
investments in acquiring and operating
physician medical practices. Those entities
derive their value from the professional
their
employees and therefore would appear to

services provided by licensed
have a legitimate business interest in pro-
tecting that investment. The value of such
investments is determined by the income
that the owner of the entity will receive as
a result of the services rendered by the
physician employees.*? Reasonable restric-
tive covenants are necessary to protect
that investment, and it is difficult to under-
stand why an entity that may legitimately
employ a physician to “render profes-

sional services” would not have a legiti-
mate business interest in the potential rev-
enues generated by those services.®® To
change the system now would be tremen-
dously disruptive.

A Legislative Solution
To clarify the issue raised by Parikh and
to minimize disruption to the health-care
industry inherent in a broad reading of
the decision, The Virginia Bar Association
requested that Del. John M. O’'Bannon III
sponsor legislation in 2008 to address the
holding in Parikh. The version expected
to be introduced would create a new
Virginia Code § 54.1-111(D) that provides:

[n]either this section nor § 13.1-543,
§ 54-1-2902, and § 54.1-2929 shall be
construed to prohibit or prevent any
corporation of a type listed in §13.1-
542.1 or § 13.1-1101.1 which employs
or contracts with an individual
licensed by a health regulatory board
from (i) practicing or engaging in the
practice of a profession or occupation
for which such individual is licensed,
(i) providing or rendering profes-
sional services related thereto through
the licensed individual, or (iii) having
a legitimate interest in enforcing the
terms of employment or its contract
with the licensed individual.

Drafting Suggestions
Unless the Court clarifies its reasoning in
Parikh, or the General Assembly

addresses the issue, it would seem advis-
able not to include in physician employ-
ment agreements recitations that a practice
entity is “engaged in the practice of medi-
cine” and to limit the prohibited activities
to those that a practice entity is statutorily
permitted to pursue. Thus, a recital, if used
at all, that the practice is in the business of
“rendering professional services through
its licensed physician employees” would
appear preferable because the language
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describes verbatim an activity permitted
under Virginia Code §§ 13.1-542.1 and
1101.1.

Likewise, the restrictive covenant should
only preclude the employee from “render-
ing professional services” of a type that the
professional provided while employed by
the practice. Including language that high-
lights the business interest sought to be
protected also is recommended.

Finally, it would be helpful to include pro-
visions (i) reciting that the physician
sought the advice of counsel (or was
advised to seek the advice of counsel)
prior to signing the employment agree-
ment; (ii) stating that during the course of
employment, physician will have access to
employer’s patients and proprietary busi-
ness information; (iii) addressing sever-
ability, nonsolicitation of patients, referral
services, injunctive relief, and attorneys
fees; and (iv) evidencing physician’s con-
tinued ability to earn a living upon cessa-
tion of employment.

Conclusion
The Court’s decision in Parikh creates
considerable uncertainty as to the enforce-
ability of restrictive covenants between
physicians and the entities in which they
practice. It is not clear whether the deci-
sion hinges on (i) on a poor choice of
words by the drafter of the noncompete
provision, (ii) an inherent ambiguity
between Virginia Code §§ 54.1-111(A),
2902 and 2929, on one hand, and Virginia
Code §§ 13.1-542.1 and 1101.1 (and
Virginia Code §§ 13.1-543(A) and 1102), on
the other, or (iii) broader policy issues
relating to the nature of permissible
employment arrangements between physi-
cians and the entities in which they prac-
tice. While careful drafting may alleviate
some of the concerns, the better course is
for the General Assembly to reconcile any

While careful drafting may alleviate some of the concerns, the better course is for

the General Assembly to reconcile any statutory ambiguity.
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statutory ambiguity and give clear direc-

tion to the industry. 62
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116 Va. 243, 253, 81 S.E. 57, 61 (1914)).

Lucy, 258 Va. at 130, 516 S.E.2d at 485 (quoting
commonwealth v. Sanderson, 170 Va. 33, 38, 195
S.E. 516, 518 (1938)).

Boynton v. Kilgore, 271 Va. 220, 229, 623 S.E.2d
922, 927 (2006). When the language of a statute is
ambiguous or appears to be inconsistent with
other portions of the statute, courts are to harmo-
nize any ambiguity or inconsistency in the statute
to give effect to the General Assembly’s intent
without usurping the “legislature’s right to write
statutes.” Parker v. Warren, 273 Va. 20, 24, 639
S.E.2d 179, 181 (2007) (citing Boynton, 271 Va. at
229-230, 623 S.E.2d at 927 (2006)).

Va. Code § 54.1-3205 provides in part that “[nJo
licensed optometrist shall practice optometry as an
employee, directly or indirectly, of a commercial
or mercantile establishment.” Va. Code § 54.1-2716
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provides that “[ilt shall be unlawful for any dentist
to practice his profession in a commercial or mer-
cantile establishment”, while Va. Code § 54.1-2717
states that “[nJo corporation shall be formed or
foreign  corporation domesticated in the
Commonwealth for the purpose of practicing den-
tistry other than a professional corporation as per-
mitted by Chapter 7 (§ 13.1-542 et seq.) of Title
13.1.7

1992 Op. Va. Att'y Gen. 147 & 151.

But see Sexton v. Cornett, 271 Va. 251, 257, 623
S.E.2d 898, 901 (2006). The Court stated that:

courts assume that a legislative body, when
enacting new legislation, was aware of existing
laws pertaining to the same subject matter and
intended to leave them undisturbed. Otherwise,
the older laws would have been amended or
expressly repealed. Consequently, when two
statutes are in apparent conflict, it is the duty of
the court, if reasonably possible, to give them
such a construction as will give force and effect
to each.

The value of a practice when sold is, in part, cal-
culated by determining the practice’s “goodwill.”
The Court has previously recognized quantifying
the value of “goodwill” based on the value of the
difference between the price a business would sell
for and the value of its nongoodwill assets as an
acceptable valuation method. Advanced Marine
Enterprises v. PRC, Inc., 256 Va. 106, 119-20, 501
S.E.2d 148, 156 (1998) (citing Russell v. Russell, 11
Va. App. 411, 416, 399 S.E.2d 166, 169 (1990))
(The Court accepted this formula as a valid way to
calculate damages for violation of a noncompete
clause).

Furthermore, the existence of a nonlicensed
employer’s legitimate business interest in its
patients and records is evidenced by the fact that
the patient is a patient of the practice and the med-
ical records are the property of the practice. See
Va. Code § 54.1-2403.3. Like any other business
that generates revenue through the provision of
service to customers (patients), FCC would seem
to have had a legitimate business interest in pro-
tecting itself from competition by a former
employee who has had access to its confidential
business and patient information and had estab-
lished contacts with its patients while serving as an
employee of the corporation. The Court’s decision
states that FCC continued to have a licensed physi-
cian employee following Dr. Parikh’s departure.
Thus, the practice could continue to operate. The
practice also would continue to have a legitimate
business interest in retaining its patient base for
the purpose of selling the practice. See Va. Code
§ 13.1-552.
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