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CHAIRPERSON’S MESSAGE 
 

by Joseph M. Cochran* 
 

 I have recently had the misfortune of losing my paralegal of many years to another job 
opportunity she felt she could not pass up.  In the interim, I have been performing many of the tasks she 
handled as a real estate paralegal working on residential transactions.  I can hear her saying with 
somewhat of a wicked smile “welcome to my world.”  I am impressed once again with the constant 
attention to detail that is required, the ever changing documents and figures, the minor changes required at 
the last minute to final documents, the constant interaction with out of office vendors, attorneys, 
surveyors, title company folks, etc., and the sense of satisfaction having completed a file, going the extra 
mile to make it all run smoothly and seeing your client smile in appreciation for a job well done.     
 
 I also think about the television interviews I have watched during the past year of folks who got 
in over their heads in the real estate boom and are now wishing they had a lawyer advising them when 
they signed documents that ultimately got them into trouble.  I wonder about all of the disclosures 
required by federal law, enough to choke a horse, and I find it hard to believe how anyone could get into 
such trouble with all of the disclosures required in your run of the mill house purchase or refi.  Then my 
thoughts go back to a law school professor who told me 80% of successful law practice is servicing the 
client.  Clients want a live person to talk to, to call them back, to respond in a timely manner to their 
emails, to advise them, to ask questions of, in short, to represent them.  They don’t want disclosure forms, 
they don’t want to go it alone, they want someone who is knowledgeable about their transaction, who can 
answer their questions and can provide a reasonable level of protection.  Bottom line is nothing can take 
the place of a knowledgeable real estate lawyer, representing his or her client and reviewing the closing 
documents, with the client’s best interests at heart.   
 
 Ah but here’s the rub: in the residential arena they don’t want to pay us!  Everyone is looking to 
stretch a buck, especially in this difficult economy, and I can’t blame them.  But it is clear, in general, 
over the past two decades, the residential closing industry has cultivated a ‘penny wise pound foolish’ 
attitude toward attorneys involved in the closing process.  And although the industry may be reaping the 
‘benefits’ of this way of operating, I think on the whole, the public has not been well served.  I hope 
realtors, lenders, government regulators and other industry players see this.  I am not holding my breath 
though.  Somehow we need to help them open their eyes.  There are a number of things we can do as a 
Section.  We can revise deed and contract forms and disseminate them, we can update the Homebuyers 
Manual, we can develop pamphlets and brochures on real estate topics of interest and help to the average 
person, we can create a state wide speakers bureau, we can use the bully pulpit of the Section to promote 
the role of the lawyer in real property matters.  Over the years, we have done a very good job helping 
practitioners develop in their work through seminars, the FEE SIMPLE, email exchanges and other 
activities.  Members of the public might be better served if we took time to consider how the Section 
might engage them directly.  Ultimately, the more lawyers are involved in real estate transactions at all 
levels, the smoother things will run in Virginia’s real estate industry.   
 
 A quarter of my year as Section Chair is now gone.  My main initiative has been to focus on 
revitalizing the Area Rep corps.  I hope some of my ideas and efforts are helping in this endeavor.  In the 
work I have done thus far this year, I continue to be impressed with the quality of folks in this Section and 
their commitment to seeing the Section thrive.  We have over 2,000 in our Section membership.  There 
are a whole lot of very talented dedicated individuals out there who can contribute mightily to the work of 
the Section.  If you are not engaged in Section activities, you are missed.  I invite you to volunteer to 

 
* Joseph M. Cochran is a partner with the law firm of Richmond & Fishburne in Charlottesville, 

Virginia.  He is the Chairperson of the Board of Governors of the Real Property Section of the Virginia 
State Bar.  As the current Chair, he serves as the Chair of the Programs Standing Subcommittee and is the 
Co-Chair of the Membership Standing Subcommittee.  He also is a member of the Commercial Real 
Estate Subcommittee and the Residential Real Estate Subcommittee. 
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assist the Section in its current programs and activities, and I welcome your ideas on how we can better 
engage the public to promote the value of the real estate lawyer.  
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BE A LEEDER IN REAL ESTATE:  AN INTRODUCTION TO THE LEED RATING SYSTEM 
AND THE “GREENING” OF REAL ESTATE DOCUMENTS 

 
by Jennifer Mullen,* Andrae J. Via,** Mary Katherine McGetrick,*** and Michael Nicholson**** 

 
 Stimulus money, increased awareness of work and living environments, and new building 
practices have quickly moved green building to the forefront of the real estate market.  A variety of 
methods exists for increasing energy efficiency, improving air quality and decreasing building emissions 
with or without certification.  However, standards and rating systems provide a verifiable mechanism to 
determine the commitment to sustainability and the opportunity to showcase that commitment for 
marketing and financial incentives.  The U.S. Green Building Council (“USGBC”) developed the 
Leadership in Energy and Environmental Design (“LEED”) rating system, a well-known, consensus-
based approach to green building with third-party verification through the USGBC.1    
 
 Certification for commercial buildings is available under LEED for New Construction, LEED for 
Existing Buildings, LEED for Commercial Interiors, LEED for Retail, LEED for School and LEED Core 
& Shell.2  All certifications are forward-looking based on design, except LEED for Existing Buildings, 
which is performance based.   LEED ratings are available at four levels: Certified, achieving 40-49 points; 
Silver, achieving 50-59 points; Gold, achieving 60-79 points; and Platinum, achieving 80+ points.3  In 
order to achieve a certain level of LEED certification, a project applicant must gain “credits” for 
sustainable design in six specific areas:  Sustainable Sites, Water Efficiency, Energy and Atmosphere, 
Materials and Resources, Indoor Environmental Air Quality and Innovation in Design.4  Innovation in 
Design includes bonus points for team member expertise in sustainable building and design features not 
accounted for in the other five categories.5  Certain individual credits may have prerequisites which must 

 
* Jennifer Mullen is an associate with the firm of Williams Mullen in Richmond, Virginia.  She is 

a member of the Financial and Real Estate Services Team and focuses her practice on commercial real 
estate transactions, including the acquisition, financing and development of office and residential 
condominiums, and matters related to land use.  Ms. Mullen is certified by the U.S. Green Building 
Certification Institute as a LEED Green Associate. 

** Andrae J. Via is an associate in the firm of Williams Mullen in Virginia Beach, Virginia.  He is 
a member of the Financial and Real Estate Services Team and focuses his practice on the acquisition and 
leasing of commercial property, as well as banking services. 

*** Mary Katherine McGetrick is a partner in the firm of Williams Mullen in Richmond, Virginia.  
She is a member of the Financial and Real Estate Services Team and focuses her practice on acquisition, 
development and leasing of commercial property. 

**** Michael Nicholson is an associate at the law firm of Williams Mullen in Richmond, Virginia.  
He is a member of the firm’s Financial and Real Estate Services Team and focuses his practice on all 
aspects of commercial real estate, with an emphasis on sales and acquisitions, leasing, financing and 
development. 

1 U.S. Green Building Council, http://www.usgbc.org/DisplayPage.aspx?CMSPageID=1988 (last 
visited Oct. 14, 2009). 

2 U.S. Green Building Council, http://www.usgbc.org/DisplayPage.aspx?CMSPageID=222 (last 
visited Oct. 14, 2009). 

3 U.S. Green Building Council, http://www.usgbc.org/ShowFile.aspx?DocumentID=3330 (last 
visited Oct. 14, 2009). 

4 Id. 
5 Id. 



  the FEE SIMPLE 
 

Vol. XXX, No. 1  4  November 2009 
 

                                                

be achieved as a baseline to earn corresponding point(s).6  Each credit is assigned a certain number of 
points and bonus points, which can then be totaled to achieve LEED certification. LEED certification 
does not mandate the areas in which credits must be obtained, but rather offers the flexibility for the team 
members to pick credits which earn points under the LEED rating system for which the project is 
registered.   
 
 The first step toward certification is registration of the project and, ideally, identification of the 
team members.  The USGBC offers an online registration process and paper registration for those seeking 
building certification.7  Integrated design is a key component to LEED certification; therefore, it is 
beneficial to register early in the design process.8  Early coordination and collaboration from team 
members may help reduce the costs of the construction or renovation of the building.  Once registered, the 
project is easily tracked and managed through the online system, known as LEED Online.9  The applicant 
may, for a fee, request an interpretation from USGBC on the likelihood that a credit will be received and 
points awarded.  LEED Online provides free access to team members for previous interpretation requests 
and interpretation rulings for all projects.10   
 
 Certification fees vary depending on the project, but if the project achieves Platinum certification, 
the certification fees are refunded.11  Through LEED Online, project team members upload supporting 
documentation for certification.  Preliminary review is available by the USGBC, which will indicate what 
credits are anticipated, need clarification or will be denied for particular reasons.  This provides the team 
members the opportunity to revise the project where possible to achieve the maximum number of points.  
Upon substantial completion, the project is submitted for formal review by the USGBC, which also has 
an established appeal process for denied credits.12   
 
 The LEED certification process, as well as other rating systems, can play an important role in 
drafting and negotiating “green” real estate documents, including leases and construction agreements.   
Depending on the stage of certification, and the type of real estate transaction, there are green building 
concepts which may affect each party’s negotiating position and bottom line.  LEED certification can 
create real value for a project, and the following overview of applicable law and documentation will assist 
the project owner in leveraging that value.   
 

DILLON RULE SERVES AS OBSTACLE TO GREEN BUILDING IN VIRGINIA 
 

In Virginia, the nineteenth-century legal precedent known as the Dillon Rule provides that local 
governments possess no authority, except those powers expressly granted by the General Assembly, those 
powers necessarily or fairly implied from expressly-granted powers, and those that are essential and 
indispensable.13  If a local ordinance exceeds the scope of the locality’s authority, then the ordinance, 

 
6 Green Building Certification Institute, https://www.gbci.org/DisplayPage.aspx?CMSPageID= 

130 (last visited Oct. 14, 2009). 
7 Green Building Certification Institute, https://www.gbci.org/DisplayPage.aspx?CMSPageID= 

137 (last visited Oct. 14, 2009). 
8 See http://www.usgbc.org/DisplayPage.aspx?CMSPageID=64 (last visited Oct. 14, 2009). 
9 See id.  
10 Id. 
11 Green Building Certification Institute, https://www.gbci.org/DisplayPage.aspx?CMSPageID= 

127 (last visited Oct. 14, 2009). 
12 Green Building Certification Institute, https://www.gbci.org/DisplayPage.aspx?CMSPageID= 

211(last visited Oct. 14, 2009). 
13 Logan v. City Council of the City of Roanoke, 275 Va. 483, 494 (2008).  
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upon challenge, should be deemed invalid.14  For example, Virginia localities are prohibited from 
inserting green building standards into local building codes because Virginia statutory law provides that 
the ability to adopt and promulgate a Uniform Statewide Building Code must remain at the state level.15  
If there is any reasonable doubt to a locality’s power or authority, the presumption is that the locality does 
not have the power in question.16     

 
The Dillon Rule requires that localities obtain express authority from the Commonwealth before 

enacting certain types of legislation.  With the emphasis and focus on green building still being relatively 
new, the Commonwealth, through the General Assembly, has not granted localities the authority to enact 
mandates for green building, although at the state executive level, the Commonwealth appears poised to 
make green building one of its highest priorities.  Governor Kaine has signed several Executive Orders 
that require state buildings to conform to LEED Silver or Green Globe standards, and that encourage the 
private sector to adopt energy-efficient building standards, by giving preference to facilities meeting 
LEED or Energy Star standards when leasing such facilities for state use.  Without enabling legislation 
from the General Assembly,17 localities lack any express authority to enact green building standards 
through local ordinances.  Localities thus may be reluctant to enact such standards until the state’s 
legislature provides express authority.   

 
With the Dillon Rule firmly in place, many Virginia localities have elected to use incentives, such 

as fast-tracking of permits and property tax credits, instead of legislative mandates to increase green 
building in the private sector.  Some localities are heavily emphasizing green building, while still 
operating within the legal framework of the Dillon Rule.  Arlington County, for example, allows 
developers designing LEED-certified projects to develop their sites at a higher density than conventional 
projects.  The density bonus increases with each higher level of LEED certification attained.18  Other 
localities, including Alexandria, Chesapeake, Henrico, Fairfax, and Richmond, have focused on setting 
requirements for LEED certification for their municipal buildings until the state legislature provides the 
express authority to mandate green building at the private sector level.  Localities throughout the nation, 
however, have been able to proceed in requiring green building by the private sector, because their 
localities are not limited by the Dillon Rule.  In our own backyard, Washington D.C., the DC Green 
Building Act of 2006 requires all privately-owned projects to be LEED certified beginning in 2012.   

 
BUILDING GREEN CONSTRUCTION DOCUMENTS 

 
Southern Builders, Inc. v. Shaw Development19 is widely regarded as the first case involving 

green building issues.  In this case, the contractor sued the developer on a mechanics’ lien claim, but the 
developer countersued for the contractor’s failure to construct the project pursuant to LEED standards and 
failure to complete construction by the deadline imposed by the State of Maryland for the project to 
receive state tax credits which were tied to the project attaining at least a LEED Silver rating.20  This case 

 
14 City of Chesapeake v. Gardner Enterprises, Inc., 253 Va. 243, 246 (1997). 
15 See VA. CODE ANN. § 36-98 (2009). 
16 See Board of Supervisors v. Reed’s Landing Corp., 250 Va. 397, 400 (1995).   
17 For an example of such enabling legislation, see VA. CODE ANN. §§ 58.1-3221.2, 58.1-3661 

(2009), which allow localities to exempt or partially exempt energy-efficient buildings and solar energy 
equipment, respectively, from local property taxes. 

18 See Arlington, Virginia, Green Building Incentive Program, http://www.arlingtonva.us/ 
departments/EnvironmentalServices/epo/EnvironmentalServicesEpoIncentiveProgram.aspx (last visited 
Oct. 14, 2009). 

19 No. 19-C-07-011405 (filed in Cir. Ct. Somerset County, Md.). 
20 See Mary Jane Augustine, Project Owner Strategies for “Greening” Design and Construction 

Contracts, at 131, http://www.pli.edu/pli/48140/18490_Chapter08_Green_Real_Estate_Summit 
_2009.htm (last visited Oct. 14, 2009). 
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was settled out of court, so it does not offer any precedent, but it highlights the need for explicit language 
in any construction or design agreement describing the obligation to design and build in accordance with 
green principles (usually following LEED or certain other green rating systems).21 

 
There are important risk allocation issues for each party to consider before signing a contract to 

construct, design or develop a green building, especially if the goal of the project is to attain some level of 
LEED certification.  The American Institute of Architects (“AIA”) standard form of agreement between 
owner and architect has a provision that states “the Architect shall consider environmentally responsible 
design alternatives, such as material choices and building orientation,” but there is no enforcement 
mechanism.22  There is also a separate addendum agreement B214-2007, which provides that the architect 
will take the lead in the LEED certification process.  Green building principles are not addressed in either 
the AIA Standard Form of Agreement between the Owner and Contractor, A101-2007, or A201-2007, 
General Conditions of the Contract for Construction.23   

 
The issue for architects and contractors is that the LEED certification process involves many 

different parties, and the success of the project depends on each party complying with LEED guidelines 
and working toward a common goal of attaining a certain level of LEED certification. An owner may be 
depending on an architect or contractor to perform to a certain standard, while both the architect and 
contractor must depend on each other and certain other parties, an independent LEED consultant, for 
example, to perform their job, so the entire project is successful.  A contractor’s or architect’s liability 
under a services agreement is usually linked to a professional negligence standard that, absent contract 
language to the contrary, is a common law standard of care similar to other professionals in similar 
geographic communities.24  Construction and design professionals will typically agree to perform to the 
professional negligence standards as set forth in the AIA standard agreements.  An owner, on the other 
hand, should try to include as many details as possible about the expertise of the design professional in 
green building principles and an obligation for the architect or contractor to perform to that higher 
standard of care.25  However, most professional liability insurance policies will contain an exclusion for 
assumptions of liability that go beyond what is imposed by law,26 which is why a design professional 
should carefully examine the standard of care set forth in its contract. 

 
There is also concern that incorporating a specific LEED certification level or other standard in a 

construction or design contract will be viewed as a “guarantee” or “warranty” by the design professional 
to the developer.27  Again, most professional liability policies also exclude coverage for claims arising out 
of a breach of warranty or guarantee.28  However, many owners and developers are seeking exactly that, a 

 
21 See id. 
22 AIA Document B101-2007, Standard Form of Agreement between Owner and Architect, 

§3.2.5.1. 
23 See Augustine, supra note 20, at 129-30. 
24 Stephen Del Percio, Considering Standard of Care Provisions in Green Construction 

Contracts, GREEN REAL ESTATE LAW JOURNAL (May 15, 2009), http://www.greenrealestatelaw 
.com/2009/05/considering-standard-of-care-provisions-in-green-construction-contracts/ (last visited Oct. 
14, 2009). 

25 Augustine, supra note 20, at 141. 
26 Del Percio, supra note 24. 
27 Id. 
28 Del Percio, Reactions to Green Building Industry’s First LEED Certification “Guarantee:” 

Implications for Insurance Coverage & Limitation of Liability Provision, GREEN REAL ESTATE LAW 
JOURNAL (Aug. 27, 2009), available at http://www.greenrealestatelaw.com/2009/08/reactions-to-first-
leed-certification-guarantee/ (last visited Oct. 14, 2009) (discussing Atlanta-based Energy Ace, Inc.’s 
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guarantee that their project will be awarded a certain certification.  How insurance companies treat claims 
that arise out of these heightened standards of care and “guarantees” will ultimately determine how these 
contracts are written. 

 
Design professionals and owners will continue to struggle over how to phrase the obligations in a 

green construction contract, while the various issues discussed above play out on the insurance front.  
However, an owner who is seeking a particular green certification would be wise to pay close attention to 
the remedies and measure of damages sections of its design and construction agreements.  Many owners 
have certain financial incentives tied to LEED certification, and will suffer significant damages if the 
certification is not attained in a timely manner, or at all.  Design professionals should be obligated to 
correct any situations caused by them which threaten the desired “green” result of the project, at no 
additional cost to the owner.29 However, even if an architect or contractor can go back and fix something 
that has placed the certification in jeopardy, important deadlines may have expired, as in the Shaw 
Development case.  The owner will want a liquidated damages provision in the contract if LEED 
certification or other certification is not attained after a date certain.  Of course, the architect or contractor 
will try to limit these damages to the extent the failure to attain certification was caused by another party 
performing professional services.30 It is important that the owner be protected in both contracts with its 
architect and contractor. 

 
In summary, green building is a largely collaborative process which requires all parties to work 

together and, consequently, share the risks involved.  The professional liability insurance industry will 
have a great effect on how specific architects and contractors can be in their performance up to “green” 
standards.  Architects and contractors will want to limit their respective liability for performance to a 
certain standard of care and to refrain from offering any guarantee as to their ability to attain certain levels 
of LEED certification.  A savvy developer will protect itself by specifically describing the certification 
and financial incentives sought by the project, each party’s liability for its own “green” performance and 
the exact amount of damages to be paid by any party which fails to meet its obligations.   
 

GREEN LEASING: CONSIDERATIONS FOR TENANTS AND LANDLORDS 
 

Incorporating “green” concepts into commercial leases is becoming a topic of increasing 
importance as the number of new green buildings being constructed, and existing buildings seeking 
“green” certification, in this country increases annually.  By knowing and understanding the various 
issues that buildings with a structured sustainability plan present to landlords and tenants, attorneys who 
draft and negotiate commercial leases will be in a better position to effectively advocate for a client that is 
looking to go green.   

 
Two well-known real estate groups, the Building Owners and Managers Association (BOMA) 

and the Real Property Association of Canada (REALpac) have developed forms for green leases.31  
Despite their structural differences, the BOMA Lease, which incorporates green language directly into the 
applicable provisions of the lease, and the REALpac Lease, which uses an “Environmental Management 
Plan” exhibit to the lease containing green and sustainability concepts, can each serve as guides for 

 
announcement that it will offer industry’s first LEED certification guarantee, which, however, is limited 
to the amount of the LEED consultant’s fee). 

29 Augustine, supra note 20, at 143. 
30 Id. at 145. 
31 Steven A. Teitelbaum, Lease Guide – Guide to Writing a Commercial Real Estate Lease – 

Including Green Lease Language (Jones Day ed. 2008) [hereinafter BOMA Lease]; REALpac National 
Standard Green Office Lease for Single-Building Projects – 1.02 – 2009 (Mar. 30, 2009). 
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attorneys who are looking to “green” a lease for their client.  Below is a discussion of a few green leasing 
issues related to certain lease provisions that are likely to be affected when parties go green.32 

  
Submission of Buildings for Certification:  For buildings where the landlord intends to seek a 

specific green certification (i.e. LEED, Green Globes, ENERGY STAR, etc.) subsequent to lease 
execution, the landlord should include a provision in the lease stating that the tenant consents to the 
landlord’s future submission of the building for certification under the landlord’s desired green standard.  
If possible, tenants should be required to cooperate with the landlord, agency or entity responsible for 
overseeing the particular standard and should agree to provide any consents and documents that are 
reasonably required for the landlord to obtain the desired certification.   

 
From a tenant’s perspective, having a building certified to a specific green standard may be a 

welcome benefit.  The tenant, however, should include language in the lease stating that the tenant’s 
cooperation with the landlord’s certification process shall not unreasonably disrupt the tenant’s business 
operations in the building or place any undue burdens on the tenant.   

 
Building Operations:  Regardless of whether a building has been certified to a particular green 

standard, a landlord may incorporate certain requirements into a lease in order to bolster the building’s 
overall sustainability goals.  For instance, as identified in Sections 6.3 and 6.4 of the BOMA Lease, a 
landlord can include provisions in a lease requiring the tenant to (i) employ specific construction and 
maintenance methods (including disposal of construction waste) which comply with the building’s 
sustainability plan or applicable green certification standard, (ii) use proven energy and carbon reduction 
methods (for example the use of energy efficient light bulbs, timed or motion detection lighting controls, 
closing shades on the south side of a building to avoid excessive heating caused by afternoon sunlight, 
and purchasing ENERGY STAR equipment), and (iii) comply with the landlord’s recycling program, as 
well as all applicable recycling laws and regulations established by applicable governing authorities.  
Section 15.1 of the BOMA Lease and Section 7.4(a) of the REALpac Lease also address the energy 
saving concept of janitorial services being performed during daylight hours in order to prevent lights 
being turned on in the evening by the janitorial staff.  If a tenant balks at janitorial services being 
performed during normal business hours, the landlord may want to consider charging the tenant a higher 
fee for janitorial services which are performed in the evening.33 

 
Tenants should expect that, to some degree, leases containing certain green or sustainability 

concepts will present restrictions or burdens not commonly found in traditional leases.  That is not to 
imply, however, that tenants should be burdened with unreasonable requirements with respect to normal 
services like electricity use, water consumption, recycling, cleaning schedules or trash disposal.  The 
landlord’s requirements related to sustainable building operations should be reasonable and should not 
interfere with the tenant’s normal business operations.   

 
Operating Expenses:  Section 4.2 of the BOMA Lease identifies certain operating expenses 

incurred by landlords that are unique to a green lease, including (i) insurance endorsements necessary for 
repairing, replacing and re-commissioning a building for re-certification to a specific green standard, and 
(ii) all costs of maintaining, managing, reporting, commissioning, and re-commissioning a building that is 
designed and/or built to be sustainable and conform to a specific green certification standard.  These 
operating expenses are broadly defined and could include any number of expenses incurred to support the 
building’s sustainability features, which gives the landlord flexibility in the items it can include in 

 
32 The issues addressed in this article are not intended to serve as an exhaustive list of issues 

facing landlords and tenants in green leases, nor are the highlighted lease provisions the only provisions 
that could be affected in a green lease. 

33 See BOMA Lease, supra note 31, § 15.1(b). 
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operating expenses.34  Notably, a number of operating expenses that could be grouped in the broad 
definition might be considered capital expenditures — for instance, energy saving and water conservation 
systems.  In a net lease, landlords will want to pass these costs on to tenants as operating expenses.   

 
From a tenant’s perspective, operating expenses should not be defined in such a broad manner, 

nor should a landlord be permitted to pass through capital improvements costs related to sustainability 
features unless those features actually lower utility bills or reduce operating expenses in general, and then 
only to the extent of the actual reduction achieved.35  Also, tenants can assert that they should only be 
responsible for paying the amortized cost for those capital improvements, as the tenant will not realize the 
full value for such costs over the course of their initial lease term. 36 

 
Insurance:  If a building that has been certified to a specific green standard is destroyed or 

damaged, the landlord needs to determine the level of insurance coverage needed to restore and re-certify 
the building to its former green standard.  Certain insurance providers now offer custom insurance 
policies or endorsements to cover potential losses in green certified buildings.  If landlords are passing 
their insurance costs through to tenants as part of building operating expenses, they should be sure to 
include the costs of any insurance endorsements related to restoring and re-certifying buildings to their 
previous green certification.       

  
If your client is a green building tenant who selected the building because of its certification or 

sustainable building characteristics, then your client will want to require the landlord to carry insurance 
which covers the costs for rebuilding and re-certifying a green building. 37  Tenants also need to consider 
their own insurance policies for tenant improvements and personal property.  Tenants should avoid being 
required by the terms of the lease to rebuild tenant improvements in accordance with certain green 
building certifications.  If the tenant is committed to being green, it should carry insurance on its 
improvements that covers restoration costs for sustainable features. 

 
Casualty:  When addressing casualty provisions in a green lease, landlords need to consider 

whether or not they will be obligated to rebuild a building in accordance with a specific green 
certification standard.  Such standards will be subject to change over time, meaning the requirements for 
obtaining the building’s original certification may become considerably more difficult to achieve in the 
future, following a casualty event.  In addition, there are no guaranties that a building, once rebuilt, will 
ultimately receive the green certification that the landlord intended or promised to deliver in the casualty 
provisions of the lease.  In order to avoid being required to rebuild to a certain green certification 
standard, the landlord should insert language indicating that landlord will use its commercially reasonable 
efforts to restore the building to its original green certification standard.   

 
From a tenant’s perspective, leasing space in a green building could prove to be an integral part of 

a tenant’s identity.  A tenant may have its own sustainability plan which aims to increase employee 
productivity while decreasing the tenant’s overall carbon footprint.  These reasons may provide 
motivation for the tenant to require the landlord to rebuild a building to its previous green certification.  If 
the landlord fails to meet its obligation, the tenant should attempt to include remedies in the lease, such as 
rent abatement or lease termination.38     

 

 
34 Ronald B. Grais & Kristen M. Boike, Jenner & Block:  Evolving Model Leases – A 

Comparison of the BOMA and REALpac Green Leases, EMERGING ISSUES COMMENTARY, Oct. 2008, at 
2-4 (LexisNexis 2008). 

35 Id. at 4. 
36 Curt Hazlett, Low-Emission Leasing, SHOPPING CENTERS TODAY, Oct. 2009, at 38. 
37 Grais & Boike, supra note 34, at 5. 
38 Id. at 6. 
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Default:  From a landlord’s standpoint, a tenant breach of any green provisions in a lease should 
be treated as an event of default.  Because such a default may jeopardize a building’s certification to a 
certain green standard, the landlord should consider making a green breach an automatic default, with no 
applicable notice and/or cure provisions in the lease.  In addition, in order to protect the green standard 
established for a certain building, the landlord should seek to insert self-help rights in order to cure the 
tenant’s green breach.  If any green breach results in a loss of certification under any standard, interferes 
with the landlord’s efforts to obtain certification under a standard, or precludes or prohibits certification 
under a standard, the tenant should be liable for any and all losses or damages suffered by the landlord as 
a result of the green breach, including but not limited to reimbursement of any and all costs expended by 
the landlord in obtaining or seeking certification under a certain standard.  The landlord should be 
entitled, in its sole discretion, to receive reimbursement for such costs either upon demand or through an 
increase in base rent, the amount of which shall be determined in the landlord’s reasonable discretion.  
Tenants also need remedies in the case of a landlord’s breach of a lease’s green provisions.  Such 
remedies may include self-help rights to cure such breaches, abatement of rent or lease termination. 

  
Regardless of the drafting approach used, it is essential for landlords and tenants to identify the 

various provisions in a lease that may be impacted when they decide to enter into a green lease or modify 
an existing lease in order to incorporate sustainability concepts.  Attorneys and their clients must also 
remember that incorporating green concepts into a lease can bestow long-lasting benefits on landlords and 
tenants, especially when the parties cooperate and proceed with a mutual understanding of one another’s 
sustainability interests.39  
 

CONCLUSION 
 
Today’s real estate transactions are already feeling the impact of a “greening economy” – and 

sustainability is expected to be an issue of increasing importance in most commercial real estate 
transactions.  Opportunity is a driver of transactions – and standards and rating systems such as LEED 
create transactional opportunities by allowing clients to quantify a commitment to sustainable design and 
development.  Such commitment levels will only increase with increased demand for sustainable 
products, the continued development of the various rating systems and governmental incentives.      

 

 
39 Hazlett, supra note 36, at 37-38.   
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LANDMARK HHH V. PARK, 277 VA. 50 (2009) -  
RAIN, RAIN GO AWAY OR ELSE THE LANDLORD WILL PAY 

 
by Robert G. Boyle, Jr.* 

 
In a recent commercial leasing decision, Landmark HHH v. Park, 277 Va. 50 (2009), the Virginia 

Supreme Court highlighted the need for landlords to carefully draft exculpation clauses in their leases, 
while simultaneously ignoring a carefully drafted maintenance provision and holding a landlord strictly 
liable for maintenance of areas within its sole control.   

 
Maintenance Standard in Lease Unlikely to be Enforced 

for Areas within Landlord’s Sole Control 
 

As has been stated in numerous Virginia Supreme Court cases over the years, commercial 
landlords were under no obligation at common law, in the absence of express covenants to the contrary, to 
keep leased space in good repair.1  Most well-drafted commercial leases now contain express provisions 
imposing maintenance standards for the leased premises as well as detailing which party is to perform 
such maintenance.  Unfortunately for Virginia commercial landlords, the Virginia Supreme Court 
signaled in Landmark HHH that it will ignore the maintenance standard set forth in a lease and instead 
impose strict liability with respect to maintenance of areas within their sole control. 
 

In the Landmark HHH case, the landlord (Landmark HHH, LLC) was solely responsible for 
maintenance of the shopping center’s roof, with the maintenance standard being described in the lease as 
follows: “Landlord shall endeavor to keep the foundation, roof, and the outer walls . . . of the Premises in 
good repair and make such repairs to the foundation, roof and outer walls as are necessary following 
Landlord’s knowledge of the necessity of said repairs.”2  The Virginia Supreme Court correctly construed 
this language as imposing on the Landmark HHH landlord two separate obligations: the obligation to 
keep the roof in good repair and the obligation to make repairs when landlord becomes aware of the need 
for the same.  The Landmark HHH landlord tried to combine these two obligations into a single duty to 
make repairs after having received notice of the need for the same, but the Virginia Supreme Court 
disagreed, concluding the “duty to keep the roof in good repair would be effectively negated if necessary 
repairs to the roof were only required when [landlord] was notified by a tenant of defects in the roof.”3 
 

Citing no authority for its conclusion, the Virginia Supreme Court held that the Landmark HHH 
landlord was obligated to provide a “serviceable, leak-free roof” and then affirmed the lower court’s 
finding that the failure of the roof was a breach of such obligation.4  In so doing, the Virginia Supreme 
Court completely ignored the word “endeavor” in the aforementioned lease language, though its inclusion 
in the lease was assumedly not accidental.  Instead, insertion of the word “endeavor” suggests an intention 
by the Landmark HHH landlord not to be held strictly liable for the condition of the roof, by signaling to 

 
* Robert G. Boyle, Jr. is a partner with Hirschler Fleischer, PC in Richmond, specializing in 

commercial leasing, acquisition, disposition and development of commercial real estate and real estate 
financing and syndication. 

1 See, e.g., Adams Grain & Provision Co. v. Chesapeake & O. Ry. Co., 118 Va. 500, 502 (1916).  
Landlords in residential leases have been prescribed statutory duties with respect to maintenance and 
repair.  See Virginia Residential Landlord and Tenant Act, VA. CODE ANN. § 55-248.2 et seq.  Section 
55-225.3 of the VIRGINIA CODE also imposes maintenance obligations on landlords and may apply to 
commercial leases as well as residential leases.  The section is entitled “Landlord to maintain dwelling 
unit,” but there is nothing in this statute limiting its applicability solely to residential leases. 

2 Landmark HHH, 277 Va. at 52 (emphasis added). 
3 Id. at 56. 
4 Id. at 56 n.1. 
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the tenant that it would “attempt by exertion of effort” (standard dictionary definition of “endeavor”) to 
keep the roof in good repair. 

 
The Landmark HHH landlord possessed a strong argument that it had fulfilled its contractual duty 

in attempting by the exertion of effort to keep the roof in good repair.  After the tenant (and other building 
tenants) complained numerous times over the course of several years about intermittent leaks in the 
shopping center’s roof, the Landmark HHH landlord, working with a roof design consultant and a roofing 
contractor, replaced the entire roof between September 2005 and February 2006.5  Upon completion of 
the roof replacement, the tenant complained anew about leaks, at which point the landlord’s roofing 
contractor took corrective measures by connecting a drain and repairing improperly installed flashing 
materials.6 Intermittent leaks continued to occur until the incident at issue, which occurred after a night of 
record rainfall on June 25, 2006.7 
 

Proof of Landlord Negligence Not Required in Breach of Lease Cases 
 

Based on prior Virginia Supreme Court decisions, the Landmark HHH landlord asserted that its 
replacement of the roof should have absolved it of liability unless and until it had been given notice that 
the new roof was defective.8  In a line of cases, the Virginia Supreme Court had previously held a tenant 
must show that repairs performed in its leased space were performed in a negligent manner before its 
landlord could be found liable; the mere fact that a defect remained after the repairs had been undertaken 
was not sufficient proof of negligence.9 
 

The Virginia Supreme Court, in Landmark HHH, distinguished that line of cases by asserting that 
different standards apply when a tort claim is at issue.  The Court explained that where breach of contract 
is the underlying basis for the tenant’s claim, as was the case in Landmark HHH, the negligence standard 
cited in its line of cases did not apply.10  Thus, the tenant was not required to establish negligence on the 
part of the landlord in a breach of lease action. 11 

 
5 Id. at 53-54. 
6 Id. at 53-54.  In its brief, the Landmark HHH landlord noted that the tenant’s manager testified 

to registering a single complaint subsequent to the roof replacement and prior to the damage at issue in 
the case.  Landlord also noted that no leaks were reported after completion of the repairs.  Brief of 
Appellant at 6-7, Landmark HHH (2008 WL 5794377). 

7 Landmark HHH, 277 Va. at 54.  The next morning the tenant discovered that its entire store had 
been flooded, ceiling tiles had fallen in and the store’s inventory suffered substantial water damage.  Id. 

8 Id. at 56.  This is a more nuanced argument than stated previously with respect to notice of 
defects.  In essence, landlord argued that it had taken all necessary steps to cause the roof to be in good 
repair and as such it was entitled to notice and opportunity to cure before it could be held in breach of 
such repair obligation.  Id.  

9 See, e.g., Kesler v. Allen, 233 Va. 130, 133 (1987); Oden v. S. Norfolk Redevel. & Hous. Auth., 
203 Va. 638, 640 (1962).  In Kesler, the Virginia Supreme Court reaffirmed the general rule that owners 
are not liable for damages caused by the negligence of their independent contractors and that such 
landlords, in the absence of one of the exceptions to such general rule, have no vicarious liability to 
tenants for negligence of independent contractors in making repairs.  Kesler, 233 Va. at 134.  

10 Landmark HHH, 277 Va. at 56 n.1.  The Virginia Supreme Court’s proclamation that 
commercial landlords do not have tort liability for personal injuries resulting from a contractual breach 
presumably remains unchanged by Landmark HHH.  See, e.g., Paytan v. Rowland, 208 Va. 24, 27 (1967). 

11 There was no finding by the lower court or the Virginia Supreme Court of negligence by the 
Landmark HHH landlord in the installation of the new roof.  Id.  Instead, the Court held that “the failure 
of the roof, whether by reason of its negligent installation or some other cause, was a breach of [the 
landlord’s] lease obligation to maintain the roof.”  Landmark HHH, 277 Va. at 56 n.1. 
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Unclear If Notice and Right to Cure Required in Breach of Lease Cases 

 
In a prior breach of lease case, Business Bank v. F. W. Woolworth Co., the Virginia Supreme 

Court concluded a landlord could not be held liable for an alleged failure to make repairs without having 
been given prior notice and an opportunity to cure.12  The Business Bank case is readily distinguishable 
on its facts from Landmark HHH.  In Business Bank the tenant was seeking reimbursement for its 
replacement of an air conditioning system where the landlord claimed it had not been given prior notice 
of the defect and the lease did not contain specific language defining the landlord’s maintenance 
obligations with respect to the air conditioning system.13  In addition, since the tenant in Landmark HHH 
gave notice to its landlord of leaks in the roof after its replacement, the tenant arguably satisfied the notice 
and cure requirements imposed in the Business Bank case.14  However, it is unclear after Landmark HHH 
whether a tenant has to give its landlord notice and an opportunity to cure prior to asserting a breach of 
contract claim relating to its landlord’s failure to make required repairs to areas within the landlord’s sole 
control.  
 

Landlord Strictly Liable for Areas Under its Sole Control 
 
The Landmark HHH case echoes back to a 1916 Virginia Supreme Court decision, Adams Grain 

& Provision Co. v. Chesapeake & O. Ry. Co.,  in which a tenant was permitted to proceed with a claim 
against its landlord for damages resulting from a broken water pipe located in the tenant’s leased 
premises.15  The lease in Adams Grain did not expressly require the landlord to maintain the water pipe at 
issue, yet the Virginia Supreme Court implied an obligation on the landlord’s part to do so because the 
landlord had exclusive control over the maintenance of the pipe and the same did not serve the tenant’s 
leased premises in any manner.16   
 

The difference between Business Bank and Adams Grain, on the one hand, and Landmark HHH, 
on the other, is that Landmark HHH involved a lease where the landlord had incorporated language 
specifying the applicable maintenance standard.  In its brief to the Virginia Supreme Court, the Landmark 
HHH landlord asserted that it had fulfilled its obligations under the lease in accordance with the 
maintenance standard contained therein at the point the rain started to fall on June 25, 2006: 
 

At this point, the landlord had no reason to believe that any further repairs were needed to 
[the tenant’s] premises; a new roof had been installed and the drain had been corrected.  
Until the extraordinary rainfall in June [25-26], 2006, [the tenant] had no other issues 

 
12  See Business Bank v. F. W. Woolworth Co., 244 Va. 333, 336 (1992). 
13 Id. at 335-336.  Perhaps because the Business Bank case is easily distinguishable on its facts, it 

was not cited in the landlord’s brief in Landmark HHH. 
14 Landmark HHH, 277 Va. at 54. 
15 See Adams Grain & Provision Co. v. Chesapeake & O. Ry. Co., 118 Va. 500, 504 (1916).  

While it is not clear from the opinion, the assumption is that the tenant in Adams Grain asserted a breach 
of contract claim for its damaged personal property. 

16 Id. at 502-03 (citing with approval the following quotation:  “The landlord is responsible for the 
condition of the pipes designed for the use of all tenants of a building and which are under his control, 
and is liable for injuries occasioned by permitting them to get out of order.”).  Interestingly, the Virginia 
Supreme Court noted that the “inquiry concerning [landlord’s] negligence” should have been submitted to 
a jury as a mixed question of fact and law, yet the opinion contains no discussion of the landlord’s 
negligence and the case was not remanded to the lower court but instead judgment was entered in favor of 
tenant for the damages provisionally assessed by the jury in the lower court proceeding.  Id. at 504. 
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with its new roof.  Under these facts, the landlord was certainly justified in believing that 
the [tenant’s] roof was in good repair.17 

 
An objective analysis of the facts reveals the Landmark HHH landlord had arguably satisfied its 

contractual duty by endeavoring to keep the roof in good repair.  In response to complaints, the landlord 
completely replaced the roof and subsequently had repairs performed when the tenant complained anew 
of leaks.  Hindsight revealed specific defects in the design of those parts of the roof located directly over 
the tenant’s leased space, but there was no finding by the Virginia Supreme Court that the Landmark 
HHH landlord had knowledge of such defects prior to June 25, 2006.  Additionally, there was no finding 
that the Landmark HHH landlord had been negligent in its actions with respect to the roof.  While a 
position could be taken that in order for a roof to be “in good repair,” it must not leak at all, the Landmark 
HHH lease did not expressly require a leak-free roof.  Because the Court ignored the word “endeavor” in 
the lease,18 the inescapable conclusion is that the Virginia Supreme Court has imposed a strict liability 
standard on commercial landlords for maintenance of roofs and other areas under their sole control, 
regardless of the maintenance standard imposed by the lease. 
 

Enforcement of Exculpatory Clauses Limited to Express Language Used in Lease 
 

Despite having been found to have breached its contractual duty when the roof leaked, the 
Landmark HHH landlord had a reasonable belief that it could avoid having to pay for the tenant’s 
damages because of the insurance and exculpation provisions set forth in the lease.  As is frequently the 
case in commercial leases, the Landmark HHH lease required the tenant to maintain insurance on its 
inventory and other contents in the leased premises.19  However, unlike some leases, the Landmark HHH 
lease did not require the tenant to maintain full replacement cost coverage for its inventory, which 
resulted in an unfavorable outcome for the landlord.20  Had the Landmark HHH tenant been required to 
maintain full replacement cost coverage for its inventory, then the ultimate judgment obtained assumedly 
would have been reduced by 94%.21   

 
Since the Landmark HHH tenant had fulfilled its contractual obligation to maintain insurance on 

its property, the Virginia Supreme Court held the insurance requirement did not prevent either party from 
bringing suit for violations of the lease.  Even though the Virginia Supreme Court dismissed the 
aforementioned argument, the Landmark HHH landlord had an additional argument that the lease’s 
exculpation language prevented tenant’s recovery of damages.  Like many commercial leases, the 
Landmark HHH lease contained the following mutual release of liability or responsibility: 

 
from any loss or damage to property caused by fire or other perils insured under policies 
of insurance covering such property (but only to the extent of the insurance proceeds 

 
17 Brief of Appellant at 6-7, Landmark HHH (2008 WL 5794377). 
18 Ironically, in its discussion of the exculpatory clauses in the Landmark HHH lease, the Court 

stated that “when interpreting a contract, we construe it as written.”  Landmark HHH, 277 Va. at 57. 
19 Id. at 57. 
20 The Landmark HHH landlord argued in its brief that although the lease did not explicitly 

require the tenant to maintain full replacement cost coverage for its inventory, a practical construction of 
the lease in its entirety mandated that the tenant was required to do so.  Brief of Appellant at 9, Landmark 
HHH (2008 WL 5794377).  There is no discussion of this issue in the Landmark HHH decision, other 
than to say that the landlord had not challenged the amount of the judgment on appeal.  Landmark HHH , 
277 Va. at 57. 

21 The Landmark HHH tenant obtained a judgment in the amount of $298,762.56 consisting of 
$282,618.00 for two-thirds (2/3) of the value of the tenant’s damaged inventory, $11,014.50 for incidental 
damages incurred in attempting to mitigate its damages, and $5,130.06 as a return of its security deposit.  
Id. at 55.   
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payable under such policies), even if such loss or damage is attributable to the fault or 
negligence of the other party, or anyone for whom such party may be responsible.22 
 
The Virginia Supreme Court interpreted this language to merely prevent the tenant from a double 

recovery on its loss, noting that the Landmark HHH landlord could have obtained a full exemption from 
liability by including language to such effect in the lease.23  This statement by the Virginia Supreme 
Court may provide some solace to Virginia commercial landlords in evidencing a willingness to enforce 
absolute exculpation clauses in leases.24 

 
Conclusion 

 
In summary, the following are the important lessons to be learned from the Virginia Supreme 

Court’s recent decision in Landmark HHH v. Park: 
 
• Strict liability will be imposed on landlords for areas under their control, regardless of 

whether the lease establishes a lower maintenance standard. 
 
• The Virginia Supreme Court continues to distinguish between tort and breach of lease 

claims and does not require proof of negligence to establish the landlord’s liability in 
breach of lease actions. 

 
• It is unclear after Landmark HHH whether notice to the landlord and the opportunity to 

cure are still required in breach of lease actions, especially those involving damages 
relating to areas under the landlord’s sole control. 

 
• Commercial landlords should obtain indemnification from contractors performing work on 

areas maintained by landlord against tenant damage claims. 
 
• Commercial landlords should require their tenants to obtain full personal property 

replacement coverage and should not allow exculpation clauses to be limited by the amount 
of insurance proceeds recovered by their tenants. 

 

 
22 Id. at 52. 
23 Id. at 57.  See also Blue Cross v. McDevitt & Street Co., 234 Va. 191, 196-97 (1987) (holding 

that insurance and waiver provisions in the contract, when read together, showed agreement by the parties 
to shift risk of loss from themselves to commercial insurer by acquiring policies insuring their own 
interests). 

24 In prior decisions, the Virginia Supreme Court has found ways to avoid enforcing complete 
exculpation clauses in residential leases.  See, e.g., Taylor v. Virginia Constr. Corp., 209 Va. 76, 80 
(1968) (allowing tenant to recover damages for injury suffered in building common area). 
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DON’T LET YOUR CLIENTS GET CAUGHT WITH THEIR ILSA DOWN 
 

by S. Jill Pisner* 

Sometimes referred to as the “don’t buy a swamp in Florida” law, the Interstate Land Sales Full 
Disclosure Act, 15 U.S.C. §§ 1701 et seq. (“ILSA” or the “Act”) protects purchasers of “lots” by 
imposing mandatory disclosure requirements, and strict liability for failure to adhere to the statute’s 
disclosure requirements, on developers.  It is a statute that many real estate practitioners know little about 
but may find they need to consider, particularly during market downturns. ILSA was passed in 1968 to 
protect out-of-state purchasers of vacant land, was substantially rewritten in 1979, and has been held to 
apply to condominium projects as well as undeveloped land sales.  The application of ILSA to 
condominium sales has expanded the scope of ILSA, as well as the need for practitioners to become 
familiar with it; pre-construction condominium investments present many of the same abusive practices 
by developers as sales of vacant land. 

Real estate practitioners whose clients include developers, builders, and financial institutions 
need to be proactive in ensuring that their clients comply with ILSA’s registration and disclosure 
requirements.  Practitioners having clients who are lot or condominium purchasers, who are victims of 
fraud or misrepresentation, and who bought in a subdivision subject to the Act need to consider ILSA 
among their available remedies.   

The frequency of litigation based on ILSA correlates to fluctuations of the real estate market.  If 
values are stable or increasing, there is little likelihood that purchasers will look for relief from mortgages 
incurred as a result of ill-advised investments in raw land or preconstruction condominium sales.  When 
real estate values decline, the number of ILSA claims increases since ILSA provides a means for 
purchasers to revoke purchases they made two years earlier and to otherwise seek redress for developers’ 
disclosure failures or other misconduct.  As more purchasers have turned to ILSA during the current 
recession, many developers have been caught with their ILSA down. 

ILSA was designed to protect purchasers from developers whose advertising suggested that the 
real estate investment opportunity was valuable, but, as it turned out, the lots lacked access to the 
infrastructure or resources needed to sustain a viable community.  Patterned after the Securities Act of 
1933, the provisions of the Act include prohibitions against fraud and misrepresentation, requirements for 
registration of the subdivisions, including condominium projects with the U.S. Department of Housing 
and Urban Development (“HUD”), as well as delivery of a detailed Property Report to the purchaser 
before the purchaser signs a contract of sale.  The ILSA statute, the HUD Regulations, 24 C.F.R. §§ 
1710.1 et seq., and the HUD Guidelines, 61 Fed. Reg. 13595 (Mar. 27, 1996), set forth extensive 
registration and disclosure requirements and require specific contract language.  For example, sales 
contracts must describe the property in accordance with the Act and must advise the purchaser of both the 
right to receive a Property Report and the right to revoke the purchase.  In some instances, the fraud 
provisions of the Act apply, but the registration and disclosure provisions do not.  The broad scope of 
ILSA includes not only sales, but also certain installment sales and leases, and it applies to both direct and 
indirect sellers as well as their agents.  Purchasers cannot waive the developer’s compliance with ILSA. 

Sellers subject to the Act include many who may never have realized they could be a developer 
under ILSA.  The current wave of foreclosures, for example, has left many financial institutions in a 
position of holding so many condominiums or lots within a subdivision that they fall within the definition 
of an ILSA developer.  Banks may also be subject to the Act when they join in the developer’s marketing 
efforts to an impermissible degree.  Others subject to ILSA include individuals who purchase a certain 
number of lots at a tax sale or auction for resale to others, builders who act in concert with the developer, 

 
* Ms. Pisner is Of Counsel to Pesner|Kawamoto|Conway in McLean, Virginia, where her practice 

includes real estate, fraud, and business litigation.  Her email address is jpisner@pkc-law.com. 
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and the officers, directors, and agents of the developer.  Notably, attorneys are specifically excluded from 
the definition of “agents” under the statute.   

Whether practitioners are representing those who began as “developers” under ILSA or those 
who found themselves in that position due to the economy, real estate attorneys need to consider ILSA 
well before their clients enter into a contract of sale.  The requirements of ILSA come into play before a 
purchaser signs a contract.  For ILSA’s purposes, the time of contract signing is the operative event, prior 
to which the required disclosures must be made.  If there are questions as to the applicability of any 
exemptions to ILSA, they are determined based on the facts and circumstances at the time the purchaser 
signs a contract.  For purchasers, the two-year rescission period runs from the date of contract signing, 
rather than the date of closing. 

Many sales are exempt from ILSA, but the burden of proving an exemption falls upon the 
developer and ILSA is narrowly construed against the exemption.  It is therefore critical that real estate 
attorneys who represent developers, builders, and financial institutions become familiar with the extensive 
exemptions or obtain assistance from practitioners who thoroughly understand the Act.  For example, 
although the Act excludes sales in certain subdivisions containing less than 100 lots, if the developer or 
builder is simultaneously marketing non-contiguous lots in multiple scattered subdivisions or if there is a 
thread of common ownership between developers, there may nonetheless be a presumption or 
determination of a “common promotional plan” as defined under the Act, and ILSA will apply. 

The consequences of a developer’s failure to comply with ILSA are harsh.  If the developer does 
not provide a Property Report to the purchaser in a non-exempt transaction, then the purchaser has the 
right to rescind the purchase contract for up to two years from the date the contract was signed (and 
another year in which to file suit to enforce the rescission), even if the purchaser went to closing and a 
deed was delivered and recorded.  When a purchaser exercises this right, the developer must return the 
purchase price.  Purchasers have up to three years to seek other equitable relief and damages under the 
Act.  In addition to private causes of action for rescission and damages, violations of ILSA can result in 
criminal penalties, including up to five years in prison.  Moreover, HUD can impose civil penalties and 
can shut down the developer’s sales. 

The cost of ILSA litigation can be quite high.  Pesner, Kawamoto, & Conway has handled several 
ILSA cases that have required over 10,000 man hours of work.  It is well worth the cost for a developer to 
take the necessary prophylactic measures to avoid expensive litigation through careful compliance with 
the Act and the HUD Regulations.   

Although purchasers who have been misled by unscrupulous developers may be able to afford an 
individual cause of action, in some instances they will discover that there are other similarly situated 
victims and that a mass action is the most financially viable approach to seeking redress. 

In representing purchasers of lots or condominiums who are dissatisfied with their purchases 
because the developer failed to deliver on promised amenities, made misrepresentations, or engaged in 
fraud, real estate practitioners need to determine whether ILSA or an exception to ILSA applies.  If the 
Act applies, the next inquiry is whether the developer delivered the required Property Report and 
otherwise complied with ILSA.  If the developer violated the statute, rescission and damages are available 
forms of relief.  Although rescission of the contract may be the most attractive remedy, keep in mind that 
obtaining a refund of the purchase price from the developer may be difficult in the current economy.  The 
developer may be bankrupt, and the lot or condominium is likely to be worth far below its purchase price.  
Damages under ILSA from the principals or agents of the developer are another possible avenue of relief. 

If the purchaser cannot get the funds back from the developer, the purchaser may not be able to 
pay back the financial institution that loaned the funds for the purchase.  Unless the bank co-marketed the 
property with the developer, courts are not likely to find bank liable under ILSA.  Purchasers may be 
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forced to seek relief from their mortgage loans using standard work-out remedies.  If you have evidence 
demonstrating that the lender directly participated in or had actual knowledge of any fraud or 
misrepresentations by developers, then your client may still be able to get relief.  The bank may lose its 
status as a holder in due course and therefore be unable to enforce the mortgage obligation against the 
buyer.  In addition, common law remedies may apply, and unfair trade practices acts or other consumer 
protection statutes may provide relief against the mortgage lender in states other than Virginia (where 
banks are exempt from Virginia’s consumer protection act). 

Purchasers may be willing to overlook developer violations of ILSA when the real estate market 
is in an upturn and their land or condominium purchases are increasing in value.  During a downturn, 
however, and particularly if buyers are facing foreclosure, purchasers are more likely to scrutinize the 
circumstances under which they purchased a lot.  Whether your clients are sellers, purchasers, or financial 
institutions, current market conditions require familiarity with the Interstate Land Sales Full Disclosure 
Act.  Don’t get caught with your ILSA down! 
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SECONDARY EASEMENTS 
 

by Douglas K. Baumgardner* 
 
 Demand for energy is ever-growing. As utilities purchase and condemn additional rights-of-way, 
lawyers will increasingly encounter easements granting the right to travel over adjacent land to access 
such rights-of-way. Lawyers should thoroughly investigate these “secondary easements.”1 
 
 Secondary easements include the right to enter upon a servient tenement for the purpose of 
repairing, maintaining, renewing, or protecting an artificial structure. Such a right is a mere incident of the 
easement that passes by express or implied grant. See Va. Elec. & Power Co. v. Coleman, 212 Va. 171, 
173, 183 S.E.2d 130, 131 (1971); Va. Elec. & Power Co. v. Webb, 196 Va. 555, 84 S.E.2d 735, 741 
(1954).  
 
 An example of a secondary easement can be found in the standard utility right-of-way agreement 
of a major Virginia utility: 
 

If there are no public or private roads reasonably convenient to the right of way, 
Company shall have such right of ingress and egress over the lands of Owner adjacent to 
the right of way and lying between public or private roads and the right of way in such 
manner as shall occasion the least practicable damage and inconvenience to Owner. 

  
 The Circuit Court of the City of Suffolk recently held that this broad language justified injunctive 
relief, effectively establishing a fifteen foot wide access easement across the property of an adjacent 
landowner despite the utility’s existing access to its right of way from a public highway at another, less 
convenient location. See Obayuwana v. Virginia Elec. & Power Co., Case Nos.: CL0800033 & 
CL07000614 (Suffolk Cir. Ct. 2008).  As a result, the landowners were unable to complete the 
construction of their home.  
 
 In Obayuwana the utility’s alternative access from the public highway was deemed irrelevant 
because of wetlands and an embankment rendering such access less convenient, less safe and more 
expensive.  Indeed, the Court held that the secondary easement should be read to grant the utility the right 
to cross the landowner’s property to reach any portion of the right of way that was not accessible by a 
public or private road reasonably convenient to the utility. 
 
 There is ample reason to believe that the Suffolk Circuit Court’s holding is no anomaly. Indeed, 
the Court’s holding may well be upheld on appeal as a straightforward application of the Virginia 
Supreme Court’s demonstrated policy favoring a broad reading of secondary easements.  This policy, 
when coupled with the “plain meaning rule,” may prove sufficient to overcome an application of other 
traditional rules of construction. 
 

 
* Douglas K. Baumgardner, a partner in the Washington, Virginia law firm of Baumgardner, 

Brown & Cupp, has practiced law for 31 years. He is a former Commonwealth Attorney, County 
Attorney, and a co-author of the Virginia State Bar CLE Publication titled Eminent Domain, State and 
Federal. He has represented landowners and governmental agencies in eminent domain proceedings in 
state and federal courts, and has participated in eminent domain cases in the counties of Loudoun, 
Frederick, Warren, Rappahannock, Culpeper, Fauquier, Orange, Madison and Louisa. 

1 “The right of general access to and over each tract of land sought to be acquired as incidental 
and necessary to the utilization and enjoyment of the easement [is] sometimes designated as a subordinate 
or secondary easement.” Va. Elec. & Power Co. v. Webb, 196 Va. 555, 84 S.E.2d 735, 739 (1954).  
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 The plain meaning rule holds that documents are to be read literally and that the plain meaning is 
enforced where the language is clear. "[T]he language used is to be taken in its ordinary signification." 
Appalachian Power Co. v. Greater Lynchburg Transit Co., 374 S.E.2d 10, 12 (Va. 1988). 
 
 The law provides no special recourse when a deed grants an easement. The language employed 
typically determines the scope of the easement: 
 

 When an easement is granted by deed, unless it is ambiguous, the rights of the 
parties must be ascertained from the words of the deed, and the extent of the easement 
cannot be determined from any other source. We have held that when the language of a 
deed is clear, unambiguous, and explicit, a court interpreting it should look no further 
than the four corners of the instrument under review. Only when the language is 
ambiguous may a court look to parol evidence, or specifically, to the language employed 
in light of the circumstances surrounding the parties and the land at the time the deed was 
executed. 
 

Pyramid Development v. D & J Associates, 553 S.E.2d 726, 728 (Va. 2001) (citations and quotations 
omitted). 

 
 The failure of an agreement to specify the location, width and precise use of an easement would 
appear, in most contexts, to invite a challenge to inequitable consequences based upon the agreement’s 
ambiguity. However, when a utility is granted a secondary easement, ambiguities will likely not be part of 
the equation; in other words, landowners should not expect to benefit greatly from the rule that 
ambiguities are construed in favor of non-drafters.2 The intent of secondary easements is, more often than 
not, plain: to encumber adjacent property with a blanket easement to facilitate the utilities’ access. 
 
 Similarly, the general principle that contractual ambiguities regarding easements are fixed by the 
use made thereof is unlikely to yield a favorable outcome when secondary easements are in play.3 Again, 
the intent of the scrivener is plain: to create a blanket easement and facilitate the utility’s access for its 
rights-of-way. 
 
 A landowner challenging inequitable consequences flowing from a secondary easement may 
nonetheless choose to emphasize the ambiguities. This analysis gives rise to several questions:  
  
 First, when is a public or private roadway reasonably convenient to a right-of-way?  
 
 Second, how, if at all, does the analysis change when repairs are needed miles away from the 
intersection of a public or private roadway with a utility right-of-way?  
 
 Third, does the utility’s right of ingress and egress guarantee it a pathway sufficient for the 
passage of a pedestrian or, at the other end of the spectrum, for the passage of large equipment?  
 

 
2 “Any doubt as to the true meaning of an agreement should be solved adversely to the party who 

prepared it, and an agreement prepared by the grantee will not be construed most favorable to the grantee 
under the general rule.” Martin & Martin, Inc. v. Bradley Enterprises, Inc., 256 Va. 288, 291 (1998); See 
also 6B MICHIE'S JURISPRUDENCE, Easements § 7, at 189 (Repl. Vol. 1998). 

3 See Hamlin v. Pandapas, 90 S.E.2d 829, 834 (Va. 1956) (stating that “where there is no express 
agreement between the parties with respect to the location of a way granted, but not located, the use by 
the grantee or owner of the dominant estate of a reasonable way, which is acquiesced in by the grantor or 
owner of the servient estate, sufficiently locates the way which the parties intended to create.”) (citations 
omitted); 5C MICHIE'S JURISPRUDENCE, Deeds § 63, at 462 (Repl. Vol. 2006) (“If the language of a deed 
is doubtful, the long continued interpretation placed upon it by the parties thereto will be conclusive.”). 
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 Fourth, what is “the least practicable damage and inconvenience” to the owner of the servient 
estate? 
 
 Again, landowners will, despite the rules of construction and questions referenced above, likely 
find Virginia courts unsympathetic to a narrow construction of secondary easements. Webb underscores 
the Virginia Supreme Court’s liberal construction of such easements. In holding that a power company’s 
statutory powers of condemnation extend not only to land and rights-of-way, but also to secondary 
easements, Webb notes that: 

 
 Whenever an electric transmission line is erected, many citizens of the areas 
served become dependent upon that facility for light, heat and power. Once installed, its 
maintenance is necessary for their health, comfort and welfare. 
 
 It is common knowledge that hurricanes and tornadoes of unusual violence cause 
widespread destruction. It is also known that transmission lines are among the chief 
victims of that character of elemental disturbance. When extensively damaged, prompt 
repair of electric transmission lines and resumption of service become urgent public 
necessities. 
 
 Only recently Mother Nature in an angry mood forcefully emphasized engineer 
Shaw's statement that rights of ingress and egress to transmission lines are at times 
necessary so that repairs may be promptly made and electric service resumed. When 
'Hurricane Hazel,' spawned on the restless waters of the Caribbean, swept across the 
Carolinas and Virginia on October 15, 1954, with wind velocity of 60 to 100 miles per 
hour, and thence buffeted her way on over other States and into the Dominion of Canada, 
she left in her wake widespread havoc and destruction. In the nature of things we should 
take judicial notice that no character of facilities suffered more from the violent swish 
and swirl of her skirts as she hurriedly traversed these areas than did electric transmission 
lines serving the public along her course. The immediate repair of damaged transmission 
lines and resumption of electric service was an urgent and dire public necessity. 

 
84 S.E.2d at 740. 
 
 The record in Obayuwana suggests that the Suffolk Circuit Court was compelled by the policy 
expressed in Webb to hold in favor of the utility. The Court made several findings that echo Webb’s focus 
on the necessity for prompt repair of facilities customarily associated with the provision of utility 
services.  First, the Court found that the construction of the home, if completed, would effectively prevent 
the utility from crossing the property with heavy machinery. On this basis, the Court granted an 
injunction barring the landowners from completing the construction of their home. The Court considered, 
but rejected, the argument that the utility could access its right of way by a less direct route that crossed 
other lots. The record does not show on what basis the Court rejected this argument, but it stands to 
reason that the Court concluded that an indirect route would have made it more difficult for the utility to 
make prompt repairs. The Court noted, inter alia, that the public road traversing the utility right of way 
was separated by a ten to fifteen foot tall embankment that could not be conveniently traversed by the 
utility’s equipment; that the right of way, from the highway to the tower, passed through one-hundred 
yards of wetlands; that access to the tower “would require specialized equipment, would be jeopardized 
by tidal flooding and would also adversely impact the wetlands areas;” and that access to the tower from 
the adjacent property would be “more reliable, safer, and not subject to the impacts of the weather, more 
convenient and less expensive that access across the . . . wetlands area.” 
 
 Obayuwana and Webb suggest a potentially significant curtailment of adjacent landowners’ use 
and enjoyment of their property whenever uses of the servient estate risk preventing a utility from 
accessing its rights of way. 
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 The bottom line is this: properties encumbered by secondary easements are fraught with 
uncertainty. Such properties are, in a sense, encumbered by the legal equivalent of floating minefields. 
 
 While servient landowners are rarely stripped of all uses of their land, they are obliged not to 
unreasonably interfere with an easement holder’s lawful use and enjoyment of the property. Shenandoah 
Acres, Inc. v. D.M. Conner, Inc., 505 S.E.2d 369, 371, 256 Va. 337 (1998).  
 
 The potential breadth of secondary easements mandates that lawyers should scrutinize 
agreements and condemnation orders carefully. Counsel should determine the degree to which a 
secondary easement damages the residue of the client’s property by investigating a number of factors, 
including the property’s topography, soils and buildable area. 
  
 Real estate appraisers in condemnation cases should be instructed to consider secondary 
easements before testifying to the value of property. Secondary easements are, to state the obvious, fertile 
ground for damages to the residue. 
  
 As Obayuwana demonstrates, the consequences of failing to fully and accurately account for the 
impact of secondary easements are potentially draconian. Where appropriate a purchaser of property is 
well advised to consult not only with an appraiser but with an engineer, land surveyor and building 
contractor before purchasing or improving property encumbered by a secondary easement. Landowners 
involved in eminent domain proceedings should explore the impact of such easements on the highest and 
best use of their property when ascertaining damages to the residue. 
 
 Caveat emptor 
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REAL ESTATE ATTORNEYS AND PROFESSIONALISM 
 

by Colin W. Uckert* 
 

This article is a revision of a piece that was published in the FEE SIMPLE in 1999, titled 
On Ethics and Professionalism. The passage of ten years has not diminished the 
importance of ethics and professionalism, nor has it resolved the most important issues 
practitioners face.  In the past ten years, the Virginia Bar has replaced the Code of 
Professional Responsibility with the Rules of Professional Conduct (effective January 1, 
2000), and the Virginia Supreme Court has endorsed the Principles of Professionalism for 
Virginia Lawyers (2008).  These actions were designed to re-focus our collective 
attention on the important concepts related to ethics and professionalism; this article is 
designed to have the same effect, particularly for real estate attorneys. 
 

A. THE ATTORNEY’S ROLE IN REAL ESTATE TRANSACTIONS 
 

Always do right; this will gratify some people and astonish the rest. 

- Mark Twain 
 

Attorneys play a multi-faceted role in the practice of law generally, and in real estate matters 
specifically.  The Preamble to the Virginia Rules of Professional Conduct provides: 

A lawyer is a representative of clients . . . an officer of the legal system and a public 
citizen having special responsibility for the quality of justice. . . .  Many of a lawyer’s 
professional responsibilities are prescribed in the Rules of Professional Conduct, as well 
as substantive and procedural law.  However, a lawyer is also guided by personal 
conscience and the approbation of professional peers.  A lawyer should strive to attain the 
highest level of skills to improve the law and the legal profession, and to exemplify the 
legal profession’s ideals of public service. 

Real estate attorneys are not simply scriveners.  Attorneys often play a pivotal role in guiding purchasers, 
sellers, lenders and investors through the complexities of real estate transactions.  Attorneys for the 
parties often must apply both their legal knowledge and their counseling skills to fully represent their 
clients’ interests in these transactions; they should be professional. 

B. COMPARING ETHICS AND PROFESSIONALISM 
 

Be kind, for everyone you meet is fighting a great battle. 
 

- Jacob A. Stein 
 

The ethics rules represent the mandatory minimum standard of conduct below which no attorney 
may fall, without being subject to disciplinary action.1  By contrast, concepts of professionalism represent 

 
* Colin W. Uckert is a partner with the Washington, D.C. office of Bryan Cave LLP.  This article 

is an excerpt of the 2009 update of Chapter 14, Ethics and Professionalism, of the practitioner’s desk 
reference titled REAL ESTATE PRACTICE IN THE DISTRICT OF COLUMBIA, MARYLAND AND VIRGINIA 
(Paul D. Pearlstein ed.). 

1 Practitioners are often counseled with regard to the seven cardinal rules for ethical behavior: 

1. Keep the client informed. 
2. Don’t procrastinate. 
3. Have a clear, written agreement with the client regarding fees and costs. 
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aspirational standards of conduct, above and beyond those ethics standards.  The preamble to the Virginia 
Rules of Professional Conduct is instructive:  “The Rules do not . . . exhaust the moral and ethical 
considerations that should inform a lawyer, for no worthwhile human activity can be completely defined 
by legal rules.  The Rules simply provide a framework for the ethical practice of law.” 

 
Many articles have been written, bemoaning the decline of professionalism among lawyers, and 

calling on attorneys to acknowledge and fulfill the responsibilities associated with their professional 
status.  How do we define “professional”?  In a broad sense, a professional is one who puts the interests of 
others above his or her self-interest.  It’s more than simply doing what’s right or treating others with 
dignity.  Jerome Shestack, past-president of the American Bar Association, defined a “professional” 
lawyer as an “expert in the law, pursuing a learned act, in service to clients and in the spirit of public 
service; and engaging in these pursuits as part of a common calling to promote justice and the public 
good.”2 

The message of professionalism is a combination of competency and diligence, conformance to 
ethics, civility to others in the system, providing service to the needy and improving the system.  Former 
Virginia State Bar President Edward Lowry focused on attorneys’ obligations as counselors, “to provide 
greater context and meaning for their clients.” Clients sometimes can’t see the forest for the trees.  “When 
their clients come to them angry, hurt, bewildered or confused, lawyers offer choices and provide 
perspective.  It is as simple as asking clients how they want to feel about themselves when the case is 
settled, when the dust clears and they look back in hindsight . . . When attorneys go through this process 
with their clients . . . they elevate legal representation to an act of human service encompassing the 
broader needs of the client.”3  “The American lawyer generally regards it as his obligation to solve his 
clients’ problems, not merely to answer his questions.  He is conscious of a duty to his profession and of 
an obligation to the law and the society which has licensed him.”4 

 
4. Accept matters only in those areas of law in which you are competent.  (Enlist the 

assistance of co-counsel, or refer a matter out if you are not competent to do the 
work.) 

5. Avoid conflicts of interest; do not compromise your independent professional 
judgment. 

6. Maintain appropriate controls over client funds. 
7. Be honest with your client, opposing counsel and the court. 

2Jerome J. Shestack, A National Message on Professionalism, MARYLAND STATE BAR 
ASSOCIATION BAR BULLETIN, Jan. 15, 1998.  

3Edward B. Lowry, The Virtue of the Practice of Law, VIRGINIA LAWYER, Apr. 1998.  
4Simon H. Rifkind, Remarks to the American Bar Association (Feb. 15, 1985).  Mr. Rifkind, in 

his remarks, also quoted an opinion of the highest court in New York:  

A profession is not a business.  It is distinguished by the requirements of 
extensive formal training and learning, admission to practice by a qualifying licensure, a 
code of ethics imposing standards qualitatively and extensively beyond those that prevail 
or are tolerated in the marketplace, a system for discipline of its members for violation of 
the code of ethics, a duty to subordinate financial reward to social responsibility, and 
notably, an obligation on its members, even in non-professional matters, to conduct 
themselves as members of a learned, disciplined, and honorable occupation.  These 
qualities distinguish professionals from others whose limitations on conduct are largely 
prescribed only by general legal standards and sanctions, whether civil or criminal.  
Interwoven with the professional standards, of course, is pursuit of the ideal and that the 
profession not be debased by lesser commercial standards. 

Matter of Freeman, 34 N.Y. 2d 1, 311 N.E.2d 480 (1974). 
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Virginia’s former Code of Professional Responsibility, Ethical Consideration EC-1-5 provided: 

A lawyer should maintain high standards of professional conduct and should encourage 
fellow lawyers to do likewise.  He should be temperate and dignified, and he should 
refrain from all illegal and ethically reprehensible conduct which reflects adversely on his 
fitness to practice law.  Because of his position in society, even minor violations of law 
by a lawyer may tend to lessen public confidence in the legal profession.  Obedience to 
law exemplifies respect for law.  To lawyers especially, respect for the law should be 
more than a platitude. 

Similarly, Ethical Consideration EC-7-34 provided: 

In adversary proceedings, clients are litigants and though ill feeling may exist between 
clients, such ill felling should not influence a lawyer in his conduct, attitude, and 
demeanor towards opposing lawyers.  A lawyer should not make unfair or derogatory 
personal reference to opposing counsel.  Haranguing and offensive tactics by lawyers 
interfere with the orderly administration of justice and have no proper place in our legal 
system. 

Note that effective January 1, 2000, Virginia moved from the former Code of Professional 
Responsibility, in effect since 1971 and revised in 1983, to the Rules of Professional Conduct which are 
based upon the ABA’s Model Rules of Professional Conduct. 

C. CODES OF CIVILITY; PRINCIPLES OF PROFESSIONALISM 
 

The lawyer’s contribution to the civilizing of humanity is evidenced in the capacity of 
lawyers to argue furiously in the courtroom, then sit down as friends over a drink or 
dinner.  This habit is often interpreted by the layman as a mark of their ultimate 
corruption. . . .  In my opinion it is their greatest moral achievement:  It is a 
characteristic of humane tolerance that is most desperately needed at the present time. 

 
- John R. Silber, quoted in the WALL STREET 
JOURNAL, March 16, 1972 

The concept of promoting civility among participants in the legal system is based upon achieving 
a number of different goals.  Justice Anthony Kennedy stated that “civility is the mark of an accomplished 
and superb professional, but it is even more than this.  It is an end in itself.”  Most of us would enjoy a 
more genteel approach to the inevitable differences in negotiating positions, tempered by the duty to 
zealously represent the client.  But Kennedy’s point is that civility also has deep roots in the democratic 
ideal of respect for individual rights. 

Stated another way, we are civil to each other because we respect each other’s human aspirations 
and equal standing in a democratic society.  Taken to an extreme, lawyers who trample on civility 
undercut the law’s role in society.  All members of the bar are engaged in a common enterprise, obligated 
to see to the better working of the legal system.  Of course, it is easier to discuss the niceties of the 
practice of law in a book, than it is to be subjected to opposing counsel’s slights (real or perceived), to 
withstand the temptation to bring an abrupt end to unproductive meetings or telephone calls, or even to 
avoid adopting a “pit-bull” approach if that is what clients believe they want or need. 

Additionally,  if we show little respect for ourselves, then we invite others to treat us similarly.  
Codes of civility or professionalism may serve to articulate the standards of conduct for members of the 
profession to which all practitioners in those jurisdictions might voluntarily aspire.  The Virginia Supreme 
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Court endorsed the Principles of Professionalism for Virginia Lawyers in 2008.  Similarly, the Virginia 
Bar’s Litigation Section adopted the Principles of Professional Courtesy in 1988.  Perhaps the most 
succinct way to sum up civility is captured by this quote, attributed to Cookie Stinnett:  “A diplomat is a 
person who can tell you to go to hell in such a way that you actually look forward to the trip.” 

D. CONCLUSION 
 

Professionalism will continue to be among the best attributes of real estate attorneys.  We benefit 
ourselves and our colleagues by re-focusing our attention to these principles and re-dedicating our efforts 
to incorporate them into our approach to the practice of law. 
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COUNSELING YOUR CLIENT ABOUT MEDIATION — TEN POINTS TO MAKE 
 

by Rosemarie Annunziata* 
 

Disputes involving real property matters are not uncommon.  Their resolution short of litigation 
can challenge all the skill, ingenuity and experience that counsel can bring to bear.  Under Virginia’s 
Rules of Professional Conduct, lawyers have a duty to advise their clients about the “availability of 
dispute resolution processes that might be more appropriate to the client’s goals than the initial process 
chosen.”  When litigation appears inevitable, here are ten attributes of mediation that you can discuss with 
your client that suggest an approach that may better serve the client’s personal and business interests.  The 
ten points define mediation as a special problem-solving process and underscore why the client should 
consider mediation as an alternative to litigation, particularly when self-determination, speed, efficiency 
and cost-savings are among the client’s most important values. 
 

I.  CONTROL REMAINS IN THE CLIENT 
 
 Mediation is a non-binding, voluntary process that permits the client to retain control of the 
resolution of the dispute and to be actively engaged in the process of finding a solution to a business or 
personal problem. Mediation provides the parties a forum in which they, themselves, can work out a 
solution, rather than having one imposed by a third party.  The role of the mediator is not to decide the 
case or dictate the outcome, but to help the parties discern the solution that is in their mutual best 
interest. In addition to the outcome, the process is also within the control of the client.  Will the mediation 
involve an evaluative or facilitative approach? What issues will be addressed?  Who will the mediator 
be?  How long will the session last?  Questions about the where, when, and how of the process are all 
within the client’s domain. 
 

II.  A QUALIFIED NEUTRAL WILL MANAGE THE CASE 
 
 The mediator is a trained, neutral facilitator of the communications between the parties and is 
charged with helping bring about a resolution that is acceptable to all. In addition to convening the 
parties, the mediator assists them in identifying the issues as well as the conditions and terms that will 
govern the negotiation. The mediator keeps the process moving, helps overcome impasse, assists in the 
effective presentation of settlement offers and responses, and helps catalyze possible alternative 
approaches for the parties to consider.   
 

III.  MEDIATION EXPEDITES THE RESOLUTION OF THE DISPUTE 
 
 The mediation hearing can take place at any time, either pre- or post-filing of a court action.  The 
hearing can be scheduled to suit the needs of the client and at a time when it is determined to be the most 
effective.  Resolution of the dispute is also expedited. Mediation typically involves the voluntary and 
confidential sharing of the information needed to settle the case, obviating the need for extensive formal 
discovery. It also involves a highly focused examination, facilitated by the mediator, of the strengths and 
weakness of each party’s case, allows for a realistic assessment of the risks of not settling, and channels 
the energies of all participants into devising acceptable solutions. Such steps are integral to reaching a 
prompt out- of- court resolution of the dispute.  
 

 
* The Honorable Rosemarie Annunziata (Ret.) has over twenty-five years' experience as an 

administrative agency hearing officer, trial judge (Fairfax County Circuit Court), appellate judge, (Court 
of Appeals of Virginia), litigator, and a JAMS mediator and arbitrator (based in its Washington, D.C. 
Resolution Center and serving the entire metropolitan area).  Her work centers on resolving commercial, 
employment, real estate, sales, personal injury, and family law disputes. She can be reached at 
rannunziata@jamsadr.com. 
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IV. IT IS LESS COSTLY 
 
 By shortening the time needed to effect a resolution of the dispute and by avoiding some of the 
more costly elements of litigation, including extensive discovery and the resolution of discovery disputes, 
the costs of mediation are normally kept low.  The parties also, typically, share the cost of mediation. In 
short, considerable cost savings can be realized both in terms of money and time.  
 

V.  IT IS LESS RISKY 
 
 Because an acceptable solution remains in the control of the client, the end result is more 
predictable and less risky. 
 

VI. IT PRESERVES RELATIONSHIPS 
 
 Mediation helps preserve important relationships in a variety of ways.  It is less adversarial, it is 
based on the understanding of and appreciation for each party’s position, and it results in both parties 
consenting to the solution.  Mediation may also introduce the parties to a way of resolving disputes that 
can be utilized in the future. 
 

VII.  IT PROTECTS CONFIDENTIALITY 
 
 Absent authorization by the client, confidential communications and materials provided in the 
course of mediation, both by counsel and the client, may not be disclosed by the participants or the 
mediator to the other party or to a third party, including a court of law. The nature of the dispute and its 
resolution remain a private matter. 
 

VIII.  IT FACILITATES BETTER UNDERSTANDING OF THE ISSUES 
AND MORE REALISTIC ASSESSMENT OF THE CASE 

 
 With the assistance of the mediator, the process is strongly oriented to effecting an understanding 
of the strengths and weakness of the client’s case as well as that of the opposing party, to the likely 
prospects of prevailing or losing at trial, and to the reordering of expectations. The mediator may also 
play a more active evaluative role when asked by the parties. 
 

IX.  IT PERMITS CREATIVE SOLUTIONS TAILORED 
TO THE NEEDS OF THE CLIENT 

 
 Creative solutions, generated by the parties, their counsel and encouraged by the mediator, 
which are not necessarily those achievable in court, may be adopted in settling the case.  Such solutions 
may involve valuable trade-offs, compromises or other inventive remedies that benefit both parties and 
are consistent with their interests, but are not necessarily those that a court of law would order. 
 

X.  SATISFACTION WITH THE PROCESS AND THE OUTCOME 
 
 Participants in the mediation process report satisfaction with the process, itself, with its strong 
emphasis on autonomy and control by the client, and the expedited, less costly, voluntary and 
collaborative nature of the negotiation that results in an acceptable settlement of their dispute.  Even 
when the mediation does not achieve a successful outcome, benefits accrue from the experience. The 
process generally narrows the issues and identifies the differences that remain, setting a foundation for 
further negotiation by the parties and their counsel.  
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8 TIPS FROM 90 DAYS:   
THE EXPERIENCE OF A FRESHLY MINTED REAL ESTATE LAWYER 

 
by Mark W. Graybeal* 

 
It is one of the hardest things that you will ever do.  You’ve invested countless hours of your life 

to get where you are, to learn what you have learned.  With your degree in your hands, having passed the 
bar, you are ready to head out in the world and begin the practice, your practice, of law.  In the past, many 
lawyers I know started out as an associate with a large law firm in a large town.  Some cut their teeth in 
the commonwealth attorney’s office.  However, when I became licensed in the fall of 2008, all of the old 
patterns had changed.  Large firms were not hiring new associates right out of law school.  The 
Commonwealth and municipalities were cutting back.  Even my summer legal intern employers had 
hiring freezes in place.  It was difficult to be where I was, fresh out of law school and hunting down THE 
JOB, my first as a lawyer in the middle of one of the worst national economic downturns.  Sheer 
perseverance and a personal dedication to finding an entry position that would give me practical training 
paid off.   I started work at a firm in the spring of 2009 that fell somewhere between small and medium, 
with a focus on residential real estate.   

 
Beginning my career as I did offered an interesting perspective on the practice of law.  What I got 

in my training was large portions of nuts & bolts training leavened by big picture philosophy.  My first 
three months consisted mostly of processing residential real estate closings, while handling some 
additional cases.  This immersion enabled me to learn the practice from the bottom up.  Having gone 
through that 90 days and come out the other side, I hope to share some of that experience and some tips 
that may be useful for others just starting, and perhaps even for those with years of experience. 

 
#1:  BE ABLE TO DO IT ALL 

 
The central theme of my training was to be able to do every part of the settlement process, from 

the initial contact with the parties to the closing itself.  Why is this important?  Close your eyes for a 
moment and picture this:  It’s late winter.  A snowy day, you barely make it into the office only to find 
that your assistant has called in to say that they are snowed in.  You look outside to the rapidly 
accumulating white and say to yourself:  “Well, the purchaser and seller won’t be coming in.”  
Unfortunately, the first call of the morning happens to be the purchaser and seller calling to let you know 
that they will be there at 2:00 pm as scheduled.  Apparently, the listing agent is a former Iditarod 
champion with a full sled dog team standing by.  You pick up their file and quickly scan the contents.  
What tasks are still outstanding?  Has the lender seen or approved the HUD-1?  Are there any documents 
left to draft?  If you know the process from start to finish, then it doesn’t matter what shape the file is in.  
You just need the resolve to get it done.  While my example is somewhat silly, people do get sick, people 
do quit.  The takeaway lesson is to be ready and able to finish the settlement from any point. 

 
#2:  HAVE A SYSTEM 

 
Building off of the last tip, you need to have a system.  It doesn’t really matter how the system 

works or the level of its technological sophistication, but it needs to be a system that tracks what’s done, 
what’s left to be done and the things that are unique about the transaction, all to enable you to hit the 
ground running.  I won’t use this space to explain our system, because, again, the particular shape or style 
of the system is not important.  What really matters is that your office system, whatever it is, must be used 
consistently, each and every transaction.  Forgetting to use it can leave you stranded. 

 

 
* Mark W. Graybeal is an associate with Pesner | Kawamoto | Conway, PLC in McLean, Virginia.  

His practice includes real estate law and business formation.  His email address is mgraybeal@pkc-
law.com. 
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#3:  START EARLY 
 
Any time that a sale or refinance file reaches your desk, it needs to be opened up and activity 

started that day.  Putting the order in with your Title Examiner for an abstract, ordering a survey and 
sending out letters with information forms to the agents and parties are all critical because they are going 
to arm you with information.  Having the information early and at your fingertips is the only way you are 
going to be able to spot issues and resolve them quickly.  You never want to be in a position where you 
are paralyzed because you have to wait on a third party to get you a document.   

 
#4:  ASK QUESTIONS 

 
I learned very early on in my training that you can never ask too many questions.  While law 

school and the bar exam had trained me well, only a few days into my new position I felt the truth of 
Socrates’ famous quote — that I knew nothing except the fact of my own ignorance.  While I answered 
many of my questions by a quick study of the CODE OF VIRGINIA or a fast search of Westlaw, many 
others could only be answered by a more experienced person in my office.  Having several good mentors 
in the office has been invaluable.  The bottom line is that you should never feel that you will look foolish 
asking a question.  It would only be more foolish to try to wing it. 

 
#5:  DEVELOP YOUR CUSTOMER SERVICE AND SHOWMANSHIP SKILLS 

 
This was something that I did not expect or anticipate.  When a client comes in for his or her 

purchase, sale or refinance, there needs to be some serious “customer service” given, and maybe even a 
little razzle-dazzle.  Transactions involving a house will most certainly be a major event in the mind of 
your client.  There are many imposing documents to sign.  There are keys to be handed over.  There is 
anticipation and stress.  All of these things mean that the person conducting the settlement must not only 
be knowledgeable of the documents, but have patience to deal with clients that have never done this 
before, are intimidated by the documentation, and may even be a little panicked by the hustle and bustle 
of the last minute details.  So why not present that last document, that last signature that says “You did it!  
It’s YOURS!” with a little flourish? 

 
#6:  BE ABLE TO EXPLAIN ALL THE HUD-1 FEES 

 
This is something that seems so simple, yet can quickly turn sour if not handled right.  Many of 

the items on the HUD-1 are oddly named or vague.  Clients who are inquisitive will ask you what is an 
“R-5 Compliance Fee” or a “Release Fee”.  It has been my experience that nearly every charge can be 
explained in less than 90 seconds to the average lay person.  Make sure that you can do this and it will 
save you many a headache.  And the real estate agents that refer business to your firm will remember how 
easily you handled those questions and, hopefully, be back and asking for you as the settlement agent. 

 
#7:  BUILD THE TEAM 

 
While I have spent some time expounding on the fact that you need to be able to handle it all, it is 

highly important to develop your team in any transaction.  I’m not referring just to the people in your 
office.  Remember that your contacts at the lender’s office, the real estate agents, the third party vendor’s 
(like your Title Insurance agent, your surveyor, your examiner, etc.) are all part of your team as well.  
Work to ensure that everyone is playing together rather than against each other.  This goes a long way 
when things get down to crunch time.  Remember to say “Thank You” again and again. 

 
#8:  DON’T REPEAT MISTAKES 

 
This one speaks for itself.  People make mistakes.  You will make mistakes.  Learn the lesson 

from them and then move on. 
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At the end of each day I stop, step back and I am amazed at how far I have moved transactions in 
just a 9 to 10 hour business day.  It is no surprise then that the same is true in my skills after all these 
months.  I am fortunate that I am in a place where I have understanding mentors, a professional ethic that 
training me is a valuable investment for the future of the firm, and dedicated co-workers focused on each 
and every transaction.   Now that I look back on it, I really did get THE JOB.   
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NEW STUDY SHOWS ATTORNEY CONDUCTED SETTLEMENT FEES 
TO GENERALLY BE NO MORE THAN NON-ATTORNEY SETTLEMENT FEES 

by Susan M. Pesner* 

Attached please find the press release from CRA International in connection with a study about 
settlement fees.  All lawyers who perform settlements through their law firm should be using the 
information provided in the CRA International study for marketing purposes.   

Click on the link http://www.crai.com/Publications/listingdetails.aspx?id=10944&pubtype to see 
the entire report.  If you only have a few moments, click on the link and read the Conclusion. 

*         *        * 

NEW STUDY REFUTES FTC/DOJ CONTENTION THAT ATTORNEYS COST MORE 
TO CLOSE HOME REAL ESTATE LOANS THAN NON-ATTORNEY CLOSERS 

The Real Estate Attorneys Coalition for Housing (REACH) has released the results of an new 
study that calls into question the assertions of the Federal Trade Commission (FTC) and Department of 
Justice (DOJ) that attorneys charge more than non-attorney settlement agents to close residential real 
estate loans, and that state regulations limiting the provision of settlement services to lawyers increase the 
costs to consumers. 

The study, which was directed by Michael Kemp of CRA International (CRA), a leading global 
economics and business consulting firm, is based on a detailed survey of 1,260 residential borrowers 
across the country.  It finds that closing costs are influenced by a wide range of factors, and that it is rare 
either for the type of firm performing the settlement or for regulatory considerations to be the most 
important influences on costs.  These results do not provide support for the FTC and DOJ position, set out 
in widely circulated letters and amicus briefs, that contends that regulatory regimes such as “unauthorized 
practice of law” rules are anti-competitive and result in higher costs to consumers.  But the new study’s 
findings are consistent with previous research performed by HUD and the Veterans Administration in 
1970 and by Peat, Marwick, Mitchell in 1980.  

Unlike the much more fragmentary empirical evidence cited in the FTC/DOJ letters and briefs, 
the REACH study is based on a carefully designed survey, using a randomly selected, nationally 
representative panel of individuals maintained by Knowledge Networks.  The survey was completed on-
line and required the respondents to enter information from the Uniform Settlement Statements (Forms 
HUD-1 or HUD-1A) used in their purchase or refinance transactions.  The data collected from the 
borrowers were analyzed using standard econometric methods to explore how variations in the reported 
closing costs relate to the characteristics of the transaction, the characteristics of the borrower, and the 
characteristics of the geographic region (including, importantly, the regulations about who may legally 
provide settlement services). 

The members of REACH include: Attorneys’ Title Insurance Fund; CATIC®; North American 
Bar-Related® Title Insurers; Real Estate Bar Association of Massachusetts; Attorneys’ Title Guaranty 
Fund; Illinois Real Estate Lawyers Association; Professional National Title Network; and the General 
Practice Section of the American Bar Association.  A copy of the complete study report may be found at 
the following web sites: 

 
* Susan M. Pesner is the former Chair of the Real Property Section of the Virginia State Bar, 

presently serves as an Area Representative, and is Chair of the Ethics Subcommittee and a frequent 
contributor to the FEE SIMPLE. 
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Insert REACH website list; at the end, add: 
 http://www.crai.com/Publications/listingdetails.aspx?id=10944&pubtype= 
 
Contact:  REACH PR contact details first; 

 Michael Kemp, (617) 425-3350; mkemp@crai.com 
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EXTENSION OF FDIC PROGRAM TO PROTECT CERTAIN TRANSACTION ACCOUNTS 

August 26, 2009 

The FDIC extended its temporary Transaction Account Guarantee Program through June 30, 2010. This 
program provides depositors with unlimited protection for noninterest-bearing transaction accounts at 
participating FDIC-insured institutions. The unlimited protection applies to all personal and business 
checking deposit accounts that do not earn interest (including Demand Deposit (DDA) accounts), low-
interest NOW accounts (NOW accounts that cannot earn more than 0.5% interest), Official Items, and 
IOLTA accounts.  

For more information, visit:  http://www.fdic.gov/news/news/financial/2009/fil09048.html. 
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REPORT OF THE COMMERCIAL REAL ESTATE SUBCOMMITTEE 
 

MINUTES OF A MEETING OF THE COMMERCIAL REAL ESTATE SUBCOMMITTEE OF 
THE VIRGINIA STATE BAR REAL PROPERTY SECTION 

 
HELD BY CONFERENCE CALL ON 

OCTOBER 1, 2009, AT 3:00 P.M. 
 

by William L. Nusbaum 
 
 Pursuant to e-mailed notice to the members of the Commercial Real Estate Subcommittee, a 
conference call meeting of the Subcommittee was convened by Subcommittee Chair Bill Nusbaum 
(Williams Mullen) on October 1, 2009, at 3:00 p.m.  Also participating in the call were Howard E. 
Gordon (Williams Mullen), Whitney Levin (Wharton Aldhizer & Weaver) and Joseph M. Cochran 
(Richmond & Fishburn, and Chair of the Real Property Section Board of Governors).  Ms. Levin was 
welcomed to the Subcommittee and thanked for her interest in participating in its work. 
 
 The meeting opened with a brief discussion of current trends and activity (or lack thereof) in the 
members’ respective practices, followed by a plea from the Chair for commercial real estate articles for 
the November issue of the FEE SIMPLE.  Two possible article topics were discussed - recent legislation 
concerning conservation easements and LEED buildings - with Mr. Cochran and the Chair pursuing the 
recruitment of authors on those two topics, respectively. 
 
 The Subcommittee then discussed prospective topics for the Section’s Advanced Real Estate 
Seminar in February, 2010, at Kingsmill Resort, in Williamsburg.  Topics suggested (without any ranking 
by the Subcommittee), and the party suggesting each, were: 
 

• Examination of Certificates of Insurance – what do you really get from being designated on an 
Insurance Certificate if a claim is subsequently filed? (Levin) 

• LEED Building Certification and the “Greening” of Real Estate Documents, perhaps with a panel 
to conduct mock negotiations of green terms in a contract for an existing green building, the 
construction documents for a new green building, and a commercial lease in a green building 
(Gordon & Nusbaum) 

• Economic Development Incentives in use around the Old Dominion (Nusbaum) 
• Siting Wind Farms – a discussion of the recent Highlands Co. litigation, the issues likely to arise 

with an offshore wind farm, and issues to be addressed in easements for the construction and 
operation of a land-based wind farm (Cochran) 

• Charging rent for private use of public waters by owners of piers and filled land (Gordon) 
• Negotiating ground leases (Gordon). 

 
There being no other business to come before the Subcommittee, the meeting was adjourned at 

3:42 p.m. 
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REPORT OF THE CREDITORS’ RIGHTS AND BANKRUPTCY SUBCOMMITTEE 
 

by J. Philip Hart 
 

The purposes of the Creditors’ Rights and Bankruptcy Subcommittee of the Virginia State Bar 
Real Property Section are to bring attention to real estate-related issues that arise in workouts and 
bankruptcies and to serve as a resource group to other Section members who are facing such issues.  The 
Subcommittee has done so over the last year by submitting an article that was published in the November 
2008 issue of the FEE SIMPLE, by presenting one of the main segments of the May 2009 Annual Real 
Estate Practice Seminar, and by answering questions that have been directed to the Subcommittee from 
time to time. 

 
The Subcommittee has six members, located in Richmond, Roanoke and Fairfax.  Our members 

have extensive experience in real estate workouts and bankruptcies, but also have diverse practices, 
including large law firm, small law firm and in-house legal department practices. 

 
The Subcommittee’s goals for this year include submitting one or more articles to the FEE 

SIMPLE, continuing to act as a resource to Section members confronting creditors’ rights and bankruptcy 
issues, and increasing the size of the Subcommittee.  We are particularly interesting in adding members 
from parts of Virginia not now represented on the Subcommittee, including Hampton Roads, Southside, 
Charlottesville and the Valley. 
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REPORT OF THE TECHNOLOGY SUBCOMMITTEE 
 

by Douglass W. Dewing 
 

The 24th annual ABA TECHSHOW educates lawyers and legal professionals through three days 
of CLE sessions and a two-day EXPO. Visit the site at www.techshow.com for details about the March 
25-27 conference. 

 
Brett Burney identifies a number of features within Adobe Acrobat which may be of interest (see 

http://www.abanet.org/genpractice/ereport/2009/vol8/num3/technotes.html) and references two resources 
for those who might want to know more:  Rick Borstein’s Acrobat for Legal Professionals at 
<http://blogs.adobe.com/acrolaw/> and PDF for Lawyers at <http://www.pdfforlawyers.com/> (authored 
by Ernest Svenson). 

 
Apple has released an applications upgrade for its I-phone.  If you can’t find your keys, or your 

glasses, then you may, from time to time, also have trouble finding your phone.  The new application 
addresses that problem in GPS-capable phones if you also have a MobileMe account.  While the mapping 
is not precise enough to tell you if the phone is in the kitchen or the bedroom, it can (unless you have a 
home office) answer the question of whether or not you remembered to bring the phone to the office.  
Once you think you are within range, the phone can be instructed to play an “alert” sound to help you 
reclaim your lost partner. You can also have the phone display a message on the home screen identifying 
you and asking that it be returned to you. Most importantly, for data security purposes, you can do a 
remote wipe of the phone’s memory, restoring it to factory settings and a blank memory.  Jeffrey Allen 
describes this, and other applications, in his MacNotes column at <http://www.abanet.org/genpractice/ 
ereport/2009/vol8/num3/macnotes.html>.  

 
Speaking of wiping a phone’s memory, the plaintiff in Casella v. Borders, available at 

<http://www.vawd.uscourts.gov/OPINIONS/MOON/CASELLAPUBLISHED.PDF>, may be wishing 
she had had such an I-phone.  After she and her (now former) boyfriend were arrested, digital photos on 
the cell phone were passed around the precinct house.  The plaintiff in a suit against Culpeper police for 
an unauthorized game of show-and-telephone of her nude pictures on a cell phone had no “objectively 
reasonable expectation of privacy in the images stored” on the phone.  In ruling against the plaintiff’s § 
1983 suit and her emotional distress claims, Judge Moon noted that given the lack of security, a police 
search wasn’t the only exposure Casella had to worry about.   The full article by Deborah Elkins appeared 
September 3, 2009, in VIRGINIA LAWYERS WEEKLY, <http://valawyersweekly.com/vlwblog/2009/09/03/ 
show-and-telephone/>. 

 
 Which smartphone (a cell phone/PDA combination) offers the best options for the business user 
who wants to be connected to, but not chained to, the desk?  The staff at CNet describe six options.  For 
those options, see http://reviews.cnet.com/4321-6452_7-6544038.html?tag=smallCarouselArea.2. 

 
 If you replace your phone, what will you do with the old one?  Fun Facts from cellforcash.com 
offers some incentives for recycling.  The cell phones retired each year: 
 

• …if laid end to end would stretch from NY to LA 6.6 times;  
• …would fill 199 boxcars;  
• …weigh more than 174 space shuttles;  
• …would pay the salaries of members of Congress for over 15 years;  
• …and more. 

 
The company advocates recycling old phones for fun and profit at its website:  http://www.cellforcash 
.com. 

 

http://blogs.adobe.com/acrolaw/
http://www.pdfforlawyers.com/
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Sarah Rodriguez explores some of the niche data bases and other features at Google in the 
September 9, 2009, VIRGINIA LAWYERS WEEKLY, <http://valawyersweekly.com/blog/2009/09/07/ 
exploring-google%e2%80%99s-niche-search-engines/>, including:  news and archives, patents, books 
(you can read about the litigation in the news section), blogs, “knols” ( a knowledge unit - a wiki by 
another name), maps, definitions, e-mail (this IS google, so it is now g-mail), even a browser.   
 
 VIRGINIA LAWYERS WEEKLY reported an IP dispute that vaguely resembles the real property 
doctrine of idem sonans as spiegelaw.com litigated naming rights with spiegellaw.com.  The case seems 
to be ending on a note of judicial economy.  The blog summarizes a portion of the ruling by noting:  “Had 
either party hired outside counsel, rather than taking the pro se route, ‘it is extremely unlikely’ the case 
would have gotten as far as it did.”  VIRGINIA LAWYERS WEEKLY, http://valawyersweekly.com/vlwblog/ 
2009/08/31/dust-settles-in-dueling-web-site-case/. 
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* Indicates former Chair of the Section. 
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(434) 971-7771 (434) 296-0905 (fax) 
email: sblaine@leclairryan.com 
 

Richard B. "Rick" Chess, Esquire 
Chess Law Firm 
9211 Forest Hill Ave. 
Suite 201 
Richmond, VA 23235 
(804) 241-9999 (cell) (866)596-9908 (fax) 
email: rich@chesslawfirm.com 

*Douglass W. Dewing, Esquire  
Lawyers Title Insurance Corporation 
830 E. Main St. 
Suite 1600 
Richmond, VA 23219 
(800) 552-2442 (toll free) (804) 521-5743 (direct) 
(804) 521-5756 (fax) 
email: doug.dewing@ctt.com 
 

Craig C. Erdmann, Esquire 
2807 N. Parham Road 
Suite 205 
Richmond, VA 23294 
(804) 762-9942 (804) 762-4531 (fax) 
email: craig@erdmannlaw.com 
 

Manus E. Holmes, Esquire 
First American Title Insurance Corporation 
Three James Center 
1051 E. Cary Street 
Suite 1111 
Richmond, VA 23218 
(804) 698-5400 (804) 698-5403 (fax) 
email: mholmes@firstam.com 
 

*Neil S. Kessler, Esquire 
Troutman & Sanders, L.L.P. 
P.O. Box 1122 
Richmond, VA 23218-1122 
(804) 697-1450 (804) 698-6002 (fax) 
email: neil.kessler@troutmansanders.com 
 

*Larry J. McElwain, Esquire 
Parker, McElwain & Jacobs, P.C. 
2340 Commonwealth Drive 
Charlottesville, VA 22906 
(434) 973-3331 (434) 973-9393 (fax) 
email: lmcelwain@pmjlawfirm.com 
 

*C. Grice McMullan, Jr., Esquire 
Thompson & McMullan, P.C. 
100 Shockhoe Slip  
3rd Floor 
Richmond, VA 23219-4140 
(804) 698-6203 (804) 780-1813 (fax) 
email: cgmcmullan@t-mlaw.com 

*Joseph W. (“Rick”) Richmond, Jr., Esquire 
Richmond & Fishburne, L.L.P.  
214 East High Street 
Charlottesville, VA 22902 
(434) 977-8590 (434) 296-9861 (fax) 
email:  jwr@richfish.com 
 

Louis J. Rogers, Esquire 
CEO 
Rogers Realty Advisors, L.L.C. 
4121 Cox Road 
Suite 107 
Glen Allen, VA 23060 
(804) 290-7900 (804) 290-0086 (fax) 
email: lrogers@rogersna.com 
 

mailto:doug.dewing@ctt.com
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*Susan H. Siegfried, Esquire 
5701 Sandstone Ridge Terrace 
Midlothian, VA 23112 
(804) 739-8853 
email: shs5701@comcast.net 
 

John W. Steele, Esquire 
Hirschler & Fleischer 
Federal Reserve Bank Building 
701 East Byrd Street 
Richmond, VA 23219 
         or 
P. O. Box 500 
Richmond, VA 23218-0500 
(804) 771-9565 (804) 644-0957 (fax) 
email: jsteele@hf-law.com 
 

Albert W. Thweatt, II, Esquire 
The Law Offices of Albert W. Thweat, II, P.C. 
106 North Eighth Street 
Suite 1 
Richmond, VA 23219 
(804) 644-1964 (804) 644-1770 (fax) 
email: athweatt@thweattlaw.com 
 

J. Page Williams, Esquire 
Feil, Pettit & Williams, P.L.C. 
P.O. Box 2057 
530 East Main Street  
Charlottesville, VA 22902-2057 
(434) 979-1400 (434) 977-5109 (fax) 
email: jpw@fpwlaw.com 

Stephen B. Wood, Esquire 
Bierman, Geesing & Ward, L.L.C. 
81200 Three Chopt Road 
Room 240 
Richmond, VA 23229-4833 
(804) 282-0463 (804) 282-0541 (fax) 
email: Stephen.Wood@bgw-llc.com 
 

 

 
Northern Region 

 

Dianne Boyle, Esquire 
Chicago Title Insurance Company 
1129 20th Street, N.W. 
Suite 300 
Washington, D.C. 20036 
(202) 263-4745 (202) 955-5769 (fax) 
email:  boyled@ctt.com 

Todd E. Condron 
Leggett, Simon, Freemyers & Lyon, P.L.C.  
100 East Street, SE 
Vienna, VA 22180 
(703) 537-0800 (888) 448-3556 fax 
email: tcondron@ekkotitle.com 
 

Lawrence A. Daughtrey, Esquire 
Kelly, Mayne & Daughtrey 
10605 Judicial Drive 
Suite A-3 
Fairfax, VA 22030 
(703) 273-1950 (703) 359-5198 (fax) 
email:  ldaught@aol.com 
 

Dorothea W. Dickerman, Esquire 
McGuire Woods, L.L.P. 
1750 Tysons Boulevard 
Suite 1800  
McLean, VA 22102-3892 
(703) 712-5000 (703) 712-5242 (fax) 
email: ddickerman@mcguirewoods.com 
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James P. Downey, Esquire 
Downey and Mayhugh, P.C. 
82 Main Street 
Warrenton, VA 20186 
(540) 347-2424 (540) 349-1705 (fax) 
email:  jd@jdgmlaw.com 

Russell S. Drazin 
Jackson & Campbell, P.C. 
1120 Twentieth Street, N.W. 
South Tower 
Washington, DC 20036-3437 
(202) 457-1690 (direct) (202) 457-1600 (main) 
(202) 457-1678 (fax) 
Email:  rdrazin@jackscamp.com 
 

*John David Epperly, Esquire 
Fidelity National Title Insurance Company 
10300 Eaton Place 
Suite 270 
Fairfax, VA 22030 
(703) 279-1701 or  (888) 465-0406 (ext. 701) 
(703) 691-2258 (fax) 
email: jepperly@fnf.com 
 

*Susan M. Pesner, Esquire 
PesnerפKawamotoפConway, P.L.C. 
7926 Jones Branch Drive 
Suite 930 
McLean, VA  22102-3303 
(703) 506-9440 (703) 506-0929 (fax) 
email:  spesner@pkc-law.com 
 

Jordan M. Samuel, Esquire 
McManus, Schor, Asmar, & Darden L.L.P. 
1155 Fifteenth Street, NW 
Suite 900 
Washington, D.C. 20005 
(202) 296-9260 (202) 659-3732 (fax) 
email:  jsamuel@msadlaw.com 

*Lawrence M. Schonberger, Esquire  
Sevila, Saunders, Huddleston & White, P.C. 
30 North King Street 
Leesburg, VA 20176 
(703) 777-5700 (703) 771-4161 (fax)  
email: LSchonberger@sshw.com 
 

Pamela Heflin Sellers, Esquire 
Assistant County Attorney 
Spotsylvania County Attorney’s Office 
P.O. Box 308 
Spotsylvania, VA 22553-0308 
(540) 507-7020 (540) 507-7028 (fax) 
email:  psellers@spotsylvania.va.us 
 

David W. Stroh, Esquire 
Assistant County Attorney for Fairfax County 
Office of the County Attorney 
12000 Government Center Parkway 
Suite 549  
Fairfax, VA 22035 
(703) 324-2421(main) (703) 324-2663 (direct) 
(703) 324-2665 (fax) 
email: david.stroh@fairfaxcounty.gov 
 

Neil I. Title, Esquire 
Karpoff & Title 
1804 Wilson Boulevard 
Suite 205 
P.O. Box 990 
Arlington, VA  22216 
(703) 841-9600 (703) 358-9458 (fax) 
email:  nititle@hotmail.com 
 

John H. Toole, Esquire 
Cooley Godward, L.L.P. 
One Freedom Square 
Reston Town Center 
11951 Freedom Drive 
Reston, VA  20190-5601 
(703) 456-8651 (703) 456-8100 (fax) 
email:  jtoole@cooley.com 
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Lucia Anna Trigiani, Esquire 
MercerTrigiani 
112 South Alfred Street 
Alexandria, VA 22314 
(703) 837-5000 (703) 703-837-5001 (fax)  
(703) 837-5008 (direct)  
(703) 835-5040 (direct fax) 
email: Pia.Trigiani@MercerTrigiani.com 

Eric V. Zimmerman, Esquire 
Campbell Miller Zimmerman, P.C. 
19 East Market Street 
Leesburg, VA 20176 
(703) 777-8850 (703) 777-8949 (fax) 
email: ezimmerman@cmzlaw.com 

 
Southside Region 

 

Walter R. Beales, III, Esquire 
157 Madison Street 
P.O. Box 239 
Boydton, VA 23917 
(434) 738-6180 (434) 738-0105 (fax) 
email: info@bealeslaw.com 

*Robert E. Hawthorne, Esquire 
Hawthorne & Hawthorne 
P.O. Box 603 
Kenbridge, VA 23944 
(434) 676-3275 (434) 676-2286 (fax) 
(Kenbridge Office) 
(434) 696-2139 (434) 696-2537 (fax) 
(Victoria Office) 
email: hawthornelaw@meckcom.net 
 

Robert E. Hawthorne, Jr., Esquire 
Hawthorne & Hawthorne 
P.O. Box 603 
Kenbridge, VA 23944 
(434) 676-3275 (434) 676-2286 (fax) 
(Kenbridge Office) 
(434) 696-2139 (434) 696-2537 (fax) 
(Victoria Office) 
email: hawthornelaw@meckcom.net 
 

 

 
Tidewater Region 

 

Robert C. Barclay, IV, Esquire 
Cooper, Spong & Davis, P.C. 
P.O. Box 1475 
Portsmouth, VA 23705 
(757) 397-3481 (757) 391-3159 (fax) 
email: rbarclay@portslaw.com 
 

*Michael E. Barney, Esquire 
Kaufman & Canoles, P.C 
P.O. Box 626 
Virginia Beach, VA 23451-0626 
(757) 491-4040 (757) 491-4020 (fax) 
email: mebarney@kaufcan.com 
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Kathryn Byler, Esquire 
Pender & Coward, P.C. 
222 Central Park Avenue 
Suite 400 
Virginia Beach, VA 23462-3062 
(757) 490-6292 (757) 497-1914 (fax) 
email: kbyler@pendercoward.com 
 

*Paula S. Caplinger, Esquire 
Vice President, Manager & Counsel 
Chicago Title Insurance Company 
The Atrium Bulding 
11832 Rock Landing Drive 
Suite 204 
Newport News, VA 23606 
(757) 873-0499 (ext. 305) (757) 873-3740 (fax) 
email: CaplingerP@CTT.com 
 

Christian H. Chiles, Esquire 
Williams Mullen 
222 Central Park Avenue 
Suite 1700 
Virginia Beach, VA 23462-3035 
(757) 473-5349 (757) 473-0395 (fax) 
email: cchiles@williamsmullen.com 
 

Brian O. Dolan, Esquire 
Kaufman & Canoles, P.C. 
11817 Canon Boulevard 
Suite 408 
Newport News, VA 23606 
(757) 873-6311 (757) 873-6359 (fax) 
email: bodolan@kaufcan.com 

John F. Faber, Jr., Esquire 
Wolcott Rivers Gates 
Convergence Center IV 
301 Bendix Road, Suite 500 
Virginia Beach, VA 23452 
(7570 497-6633 (757) 497-7267 (fax) 
email: john.farber@troutmansanders.com 
 

*Howard E. Gordon, Esquire 
Williams Mullen  
999 Waterside Drive 
Suite 1700 
Norfolk, VA 23510 
(757) 629-0607 (757) 629-0660 (fax) 
email: hgordon@williamsmullen.com 

Ray W. King, Esquire  
LeClairRyan, P.C. 
999 Waterside Drive 
Suite 2525 
Norfolk, VA  23510 
(757) 624-1454 (main) (757) 441-8929 (direct) 
(757) 624-3773 (fax) 
email: rking@leclairryan.com 
 

*Charles (Chip) E. Land, Esquire  
Kaufman & Canoles, P.C. 
P.O. Box 3037 
Norfolk, VA 23514-3037 
(757) 624-3131 (757) 624-3169 (fax) 
email: celand@kaufcan.com 

*Charles M. Lollar, Esquire 
Waldo & Lyle, P.C. 
301 West Freemason Street 
Norfolk, VA 23510  
(757) 622-5812 (757) 622-5815 (fax) 
email: cml@emdomain.com 

*James B. (J.B.) Lonergan, Esquire 
Pender & Coward, P.C. 
222 Central Park Avenue 
Virginia Beach, VA 23462 
(757) 490-6281 (757) 497-1914 (fax) 
email: jlonerga@pendercoward.com 
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James Magner, Esquire  
160 Brambleton Avenue 
Norfolk, VA 23510 
(757) 622-5000 (757) 623-9198 (fax) 
email: jmagner@ruttermills.com 

Jeffrey A. Maynard, Esquire 
Troutman & Sanders, L.L.P. 
222 Central Park Avenue 
Suite 2000 
Virginia Beach, VA  23462 
(757) 687-7500 (757) 687-7510 (fax) 
email: jeff.maynard@troutmansanders.com 
 

Christina E. Meier, Esquire 
Christina E. Meier, P.C. 
4768 Euclid Road 
Suite 102 
Virginia Beach, VA  23462 
(757) 313-1161 (757) 313-1162 (fax) 
email: cmeier@cmeierlaw.com 

Lisa M. Murphy, Esquire 
LeClairRyan, P.C. 
One Columbus Center 
283 Constitution Drive 
Suite 525 
Virginia Beach, VA 23462 
(757) 217-4530 (main) (757) 217-4537 (direct) 
(757) 217-4599 (fax) 
email: lmurphy@leclairryan.com 
 

Cynthia A. Nahorney, Esquire 
Lawyers Title Insurance Corporation 
101 West Main Street 
Suite 1100 
Norfolk, VA 23510 
 or 
P.O. Box 3296  
Norfolk, VA  23514 
(757) 321-8152 (757) 321-8115 (fax) 
email:  cnahorney@landam.com 
 

Harry R. Purkey, Jr., Esquire 
303 34th Street 
Suite 5 
Virginia Beach, VA 23451 
(757) 428-6443 (757) 428-3338 (fax) 
email: hpurkey@hrpjrpc.com 

*Stephen R. Romine, Esquire  
LeClairRyan, P.C. 
999 Waterside Drive 
Suite 2525 
Norfolk, VA 23510 
(757) 624-1454 (main) (757) 441-8921 (direct) 
(757) 624-3773 (fax) 
email: sromine@leclairryan.com 
 

Elliot M. Schlosser, Esquire 
Office of Elliot M. Schlosser Attorney at Law, P.C. 
47 W. Queens Way 
Hampton, VA 23669-3968 
(757) 723-0545 (757) 723-2578 (fax) 
email:  N/A 

Amanda A. Smith, Esquire 
703 Thimble Shoals Boulevard 
Suite C-2 
Newport News, VA 23606 
(757) 595-5500 (757) 595-4999 (fax) 
email: Amanda@aasmithlaw.com 
  

Allen C. Tanner, Jr., Esquire 
690 J. Clyde Morris Boulevard 
Newport News, VA 23601 
(757) 595-9000 (757) 595-2961 (fax) 
email: altan688@aol.com 
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Philip R. Trapani, Jr. Esquire 
Philip R. Trapani, Jr., P.L.C. 
740 Duke Street 
Suite 500A 
Norfolk, VA 23510-1515 
(757) 961-5525 (757) 625-4133 (fax) 
email: ptrapani@prtlaw.com 
 

*Courtland L. Traver, Esquire 
1620 Founders Hill North 
Williamsburg, VA 23185 
(757) 564-6177 (tel and fax) 
email:  ctraver@mcguirewoods.com 

Susan S. Walker, Esquire 
Jones & Walker, P.C. 
128 S. Lynnhaven Road 
Virginia Beach, VA 23452 
(757) 486-0333 (757) 340-8583 (fax) 
email: Swalker@jonesandwalker.com 

Edward R. Waugaman, Esquire 
Southern Title Insurance Corporation 
200 Golden Oak Court 
Reflections II Building 
Suite 155 
Virginia Beach, VA 23452 
(757) 486-3111 (757) 631-1792 (fax) 
email: EdW@southerntitle.com 

Mark D. Williamson, Esquire 
McGuire Woods, L.L.P. 
World Trade Center 
Suite 9000 
101 W. Main Street 
Norfolk, VA 23510 
(757) 640-3713  
(757) 640-3973 or (757) 640-3701 (fax) 
email: mwilliamson@mcguirewoods.com 

 

 
Valley Region 

 

K. Wayne Glass, Esquire 
Vellines, Cobbs, Goodwin & Glass 
P.O. Box 235 
Staunton, VA 24402-0235 
(540) 885-1205 (540) 885-7599 (fax) 
email: wayne@vcgg.com 
 

Whitney Jackson Levin 
Wharton Aldhizer & Weaver, P.L.C. 
125 South Augusta Street, Suite 2000 
Staunton, Virginia 24401 
(540) 213-7456 (direct) (540) 885-0199 (main) 
email:  Wlevin@wawlaw.com 
 

Paul J. Neal, Esquire 
122 West High Street 
Woodstock, VA 22664 
(540) 459-4041 (540) 459-3398 (fax) 
email: pjneal@pjneallaw.com 

Mark N. Reed, Esquire 
Reed & Reed, P.C. 
16 S. Court St. 
P.O. Box 766 
Luray, VA 22835 
(540) 743-5119 (540) 743-4806 (fax) 
email:  lawspeaker@earthlink.net 

 

mailto:ptrapani@prtlaw.com
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Western Region 
 

Stephen C. Gregory, Esquire  
Stewart Title Guaranty Company  
Virginia/West Virginia Counsel  
West Virginia District Manager  
101 E. Washington Street 
Suite 124 
Charleston, WV 25301 
(304) 342-0004 (304) 344-0984 (fax) 
email:  sgregory@siwpc.com 
 

*David C. Helscher, Esquire 
Osterhoudt, Prillaman, Natt, Helscher, Yost,  
  Maxwell & Ferguson, P.L.C. 
3140 Chaparral Drive 
Suite 200 C 
Roanoke, VA 24018 
(540) 725-8182 (540) 772-0126 (fax) 
email: dhelscher@opnlaw.com 
 

*Michael K. Smeltzer, Esquire 
Woods, Rogers & Hazlegrove, L.C. 
P.O. Box 14125 
Roanoke, VA 24038 
(540) 983-7652 (540) 983-7711 (fax) 
email: smeltzer@woodsrogers.com 
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SUBCOMMITTEE CHAIRPERSONS AND OTHER SECTION CONTACTS 
 

SUBCOMMITTEE CHAIRPERSONS 
 

Standing Subcommittees 
 

Fee Simple 
Co-Chairs 
Lynda L. Butler, Esquire 
Interim Dean and Chancellor Professor of Law 
Marshall-Wythe School of Law 
College of William and Mary 
613 South Henry Street 
Williamsburg, VA 23185 
 or 
P.O. Box 8795 
Williamsburg, VA 23187-8795 
(757)  221-3843 (757) 221-3261 (fax) 
email: llbutl@wm.edu 
 
Courtland L. Traver, Esquire 
1620 Founders Hill North 
Williamsburg, VA 23185 
(757) 564-6177 (tel and fax) 
email: ctraver@mcguirewoods.com 
 
Publication Subcommittee members  Douglass W. Dewing, Esquire  

Trevor B. Reid, Esquire 
Lawrence M. Schonberger, Esquire 
Lucia Anna Trigiani, Esquire 

 
Essay Award Subcommittee member: Lawrence M. Schonberger, Esquire 

 

Membership 
Co-Chairs 
Joseph M. Cochran, Esquire 
Richmond & Fishburne, L.L.P. 
214 East High Street 
Charlottesville, VA 22902  
(434) 977-8590 (434) 817-5212 (fax) 
email: jmc@richfish.com  
 
Larry J. McElwain, Esquire 
Parker, McElwain & Jacobs, P.C. 
2340 Commonwealth Drive 
Charlottesville, VA 22906 
(434) 973-3331 (434) 973-9393 (fax) 
email: lmcelwain@pmjlawfirm.com 
 
  Subcommittee members: Craig C. Erdmann, Esquire 
   Randy C. Howard, Esquire 
   C. Grice McMullan, Jr., Esquire 
   Harry R. Purkey, Jr., Esquire 
   David W. Stroh, Esquire 
   Edward R. Waugaman, Esquire 
   Mark D. Williamson, Esquire 
   Stephen B. Wood, Esquire 
   Eric V. Zimmerman, Esquire 

Programs 
Joseph M. Cochran, Esquire 
Richmond & Fishburne, L.L.P. 
214 East High Street 
Charlottesville, VA 22902  
(434) 977-8590 (434) 817-5212 (fax) 
email: jmc@richfish.com 
       
Subcommittee members:  Paul A. Bellegarde, Esquire  (Summer CLE) 

 Richard B. Chess, Esquire 
 Joseph M. Cochran, Esquire  (Annual LE) 
 Howard E. Gordon, Esquire 
 Randy C. Howard, Esquire (Advanced CLE) 
 Neil S. Kessler, Esquire  
 Larry J. McElwain, Esquire 
 C. Grice McMullan, Esquire  
 Christina E. Meier, Esquire 
 Paul H. Melnick, Esquire 
 Jean D. Mumm, Esquire 
 Cynthia A. Nahorney, Esquire 
 Stephen R. Romine, Esquire 
 C. Cooper Youell, IV, Esquire 

 

Technology 
*Douglass W. Dewing, Esquire 
Lawyers Title Insurance Corporation 
830 E. Main St. 
Suite 1600 
Richmond, VA 23219 
(800) 552-2442 (toll free) (804) 521-5743 (direct) 
(804) 521-5756 (fax) 
email: doug.dewing@ctt.com 
 
  Subcommittee members: Christian H. Chiles, Esquire 
  John David Epperly, Esquire 
  Ray W. King, Esquire 
  Jeffrey A. Maynard, Esquire 
  James M. McCauley, Esquire 
  Courtland L. Traver, Esquire 
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Substantive Subcommittees 
 

Commercial Real Estate 
William L. Nusbaum, Esquire 
Williams Mullen 
999 Waterside Drive 
Suite 1700 
Norfolk, VA 23510 
(757) 629-0612 (757) 629-0660 (fax) 
email: wnusbaum@williamsmullen.com 
 
  Subcommittee members: Michael E. Barney, Esquire 
  Paul A. Bellegarde, Esquire 
  Dianne Boyle, Esquire 
  Richard B. Chess, Esquire 
  Joseph M. Cochran, Esquire  
  Lucy G. Davis, Esquire 
  James Downey, Esquire  
  Howard E. Gordon, Esquire  
  Ray W. King, Esquire  
  Whitney Levin, Esquire 
  Jean D. Mumm, Esquire 

Cynthia A. Nahorney, Esquire 
  Stephen R. Romine, Esquire 
  David W. Stroh, Esquire 
  C. Cooper Youell, IV, Esquire 
 Mark D. Williamson, Esquire 
 

Creditors' Rights and Bankruptcy 
J. Philip Hart, Esquire 
Genworth Financial, Inc. 
Senior Real Estate Counsel 
6620 West Broad Street 
Building #1  
Richmond, VA 23230 
(804) 922-5161 (804) 662-2414 (fax) 
email: philip.hart@genworth.com 
 
  Subcommittee members: F. Lewis Biggs, Esquire 
 Christopher A. Jones, Esquire 
 John H. Maddock, III, Esquire 
 Richard C. Maxwell, Esquire 
 Stephen B. Wood, Esquire 
   
 

Eminent Domain 
Charles M. Lollar, Esquire 
Waldo & Lyle, P.C. 
301 West Freemason Street 
Norfolk, VA 23510  
(757) 622-5812 (757) 622-5815 (fax) 
email: cml@emdomain.com 
 
  Subcommittee members: Nancy C. Auth, Esquire 
  Josh E. Baker, Esquire 
  James E. Barnett, Esquire 
  Douglas Baumgardner, Esquire 
  James C. Breeden, Esquire 
  Lynda L. Butler, Esquire 
  Christi A. Cassel, Esquire 
 Michael Chernau, Esquire 
 Stephen J. Clarke, Esquire 
  Charles Richard Cranwell, Esquire 
  Kelly L. Daniels-Sheeran, Esquire 

Christianna Dougherty-Cunningham, Esquire 
  L. Steven Emmert, Esquire 
 Jerry K. Emrich, Esquire 
  Henry E. Howell, Esquire  
  Barbara Anne Hubbard, Esquire 
  Philip Infantino, Esquire 
  Thomas M. Jackson, Jr., Esquire 
  Brian G. Kunze, Esquire 
  Steven L. Micas, Esquire 
  Sharon E. Pandak, Esquire 
  Rebecca Randolph, Esquire 
  Mark Short, Esquire 
  Rhysa G. South, Esquire 
  Paul B. Terpak, Esquire 
  Joseph T. Waldo, Esquire 
  Scott Alan Weible, Esquire

Ethics 

PesnerפKawamotoפConway, P.L.C. 
Susan M. Pesner, Esquire 

7926 Jones Branch Drive 
Suite 930 
McLean, VA  22102-3303 
(703) 506-9440 (703) 506-0929 (fax) 
email: spesner@pkc-law.com 
 
  Subcommittee members: Lawrence A. Daughtrey, Esquire 
  James M. McCauley, Esquire 
  Larry J. McElwain, Esquire 
  Cynthia A. Nahorney, Esquire 
 Lawrence M. Schonberger, Esquire 
  Lucia Anna Trigiani, Esquire 
  Eric V. Zimmerman, Esquire 
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Land Use and Environmental 
Stephen R. Romine, Esquire 
LeClairRyan, P.C. 
999 Waterside Drive 
Suite 2525 
Norfolk, VA 23510 
(757) 624-1454 (main) (757) 441-8921 (direct) 
(757) 624-3773 (fax) 
email: sromine@leclairryan.com 
 
  Subcommittee members:  Alan D. Albert, Esquire 
  Michael E. Barney, Esquire 
  Steven W. Blaine, Esquire 
  Andrew W. Carrington, Esquire 
  Richard B. Chess, Esquire 
  John M. Mercer, Esquire 
  R. J. Nutter, II, Esquire 
  Jonathan Stone, Esquire 
  David W. Stroh, Esquire 
 
 

Residential Real Estate 
Co-Chairs 
Barbara Wright Goshorn, Esquire 
203 Main Street 
P.O. Box 177 
Palmyra, VA 22963 
(434) 589-2694 (434) 589-6262 (fax) 
email: office22963@earthlink.net 
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Marital Property
  1991 Legislation May 91-3
  1992 Legislation May 92-16

Marketable Title
  and Judicial Sales Nov 94-31
  and Line of Sight Easements Nov 02-20



the FEE SIMPLE

Vol. XXX, No. 1 November 200969

Mechanic's Liens
  Agent Appointment May 06-93
  General Information May 88-5
  Required Disclosures in a Contract May 93-102
  Title Coverage May 90-25
  Title Coverage - Update May 91-31
  See also Liens.

Mobile Homes
  Taylor v. Shaw & Cannon Co. Nov 88-23
  1991 Legislation May 91-3
  1992 Legislation May 92-16

Mortgages and Debt Security
  Deductibility of Mortgage Points Nov 92-47
  Determining the Lien Obligor Nov 04-10
  Disclosure Requirements Under TIL Regulation Z Nov 95-17
  Electronic Registration System Nov 00-3

May 01-108
  Fees for Payoff (Williams v. First Union Mortgage Corp.) Nov 97-101
  Financing Through Commercial Mortgage Backed Securities Market Nov 00-36
  HUD Letter on Secondary Financing May 97-119
  HUD's New Form for Legal Opinions Nov 94-25
  Mortgage Workouts Nov 06-32
  Perfect Tender in Time Nov 96-35
  Procedural Requirements May 95-84
  Subprime Meltdown Nov 07-3
  Tax Issues in Defeasing Conduit Loans May 08-57
  1991 Legislation May 91-3

Notary Restrictions May 07-130

Nuisances
  Vegetative Encroachments (Fancher v. Fagella) Nov 07-11

Nov 07-16

Opinion Letters 
  Inclusive Real Estate Secured Transaction Opinion Nov 99-107

Park Easement Nov 88-24

Partition
  Shannon v. Hall Nov 88-25
  Joint Tenants with Survivorship
    (Royal Insurance Co. v. Kelley) Nov 87-22

Patriot Act
  Real Estate Settlements May 03-90

Payoffs
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  Fees Nov 89-47
  Private Noteholders and Credit Line Loans Nov 95-55
  Proper Parties (Lambert v. Barker) Nov 87-16

May 88-15

Power of Attorney
  Form Nov 88-28

May 90-46
Nov 93-56
Nov 93-62
Nov 96-105

  1992 Legislation May 92-16

Professionalism
  SEC Standards of Conduct for Attorneys Nov 02-54

Proffers
  Conditional Zoning Nov 88-6
  Voluntary Proffer Requirement (Board of Supervisors of 
    Powhatan County v. Reed's Landing Corp.) May 96-55

Property Owners Associations
  See Virginia Property Owners’ Association Act.

Questionnaire
  On Distribution of the FEE SIMPLE May 08-3

Nov 08-73
  On the Use of Computers Nov 94-38
  On Real Estate Practice Nov 03-62

Nov 04-37

Radon
  Impact on Real Estate Transactions May 88-12
  Testing and Remedial Action May 89-34
  1989 Legislation May 89-17

Real Estate Settlement Procedures Act (RESPA)
  Computer Loan Origination Provisions May 93-86
  Controlled or Affiliated Business Arrangements May 93-86

Nov 98-42
  Escrow Accounting Procedures May 95-56

May 98-93
  Lender Payments to Mortgage Brokers May 99-84
  Referral Fees May 93-86
  Regulations May 93-26

May 93-28
  Settlement Agreement (ALT) Nov 08-65
  State Law and RESPA Nov 97-115  

Nov 98-42
  VAREAL May 96-66
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  See also Affiliated Business Arrangement.

Real Estate Transactions
  CLE Handbook May 02-152
  Impact of Federal Laws and Practices Nov 98-24

Recent Developments
  1996 Developments May 97-113

Recordation
  ABA Proposed Records System May 91-33
  Additional Recordation Fees for Deeds Nov 02-49
  Avoiding Delays in Recording Nov 94-28 
  Clerks’ Liability for Delays May 06-102

May 06-104
  Compliance with Wet Settlement Act Nov 97-122
  Cover Sheet Nov 88-16
  Cover Sheet and PIN Legislation Nov 00-68
  Document Admitted to Record 
    and the Homestead Deed Exemption Nov 98-74
  Electronic Filing of Incorrect Cover Sheets
    (Mega International Commercial Bank v. MCAP)  Nov 07-28
  Electronic Recording May 05-88
  Fee Increase May 02-147
  Indexing Standards Nov 97-62
  Land Records Nov 89-15
  Recordation Taxes May 92-80
    Attorney General Opinion on Tax 
      for Deeds of Trust May 94-60
    Meaning of “Same Lender” for Tax Exemption Nov 97-119
  Sales/Purchases Under the RTC May 91-20
  Uniform Real Property Electronic Recordation Act May 03-125
  1988 Legislation May 88-24
  1989 Legislation May 89-24
  1990 Legislation May 90-32
  1991 Legislation May 91-3
  1992 Legislation May 92-16
  See also Electronic Systems; Land Records Systems.
 
Recreational Facilities
  1991 Legislation May 91-3

Release (Fried v. Smith) Nov 92-51

Revocable Inter Vivos Trust
  Acceptance of as Eligible Borrower by FannieMae May 94-73

Right of First Refusal (Lake of Wds v. McHugh) Nov 89-26

Riparian Rights
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  Reasonable Use Nov 00-73

Roads and Bridges
  ISTEA Nov 92-18
  1992 Legislation May 92-16

Rule against Perpetuities (Lake of Wds v. McHugh) Nov 89-26

Settlements
  See Closings; Fees; FHA Loan Instructions; LEO; Payoffs;
    RESPA; Title Insurance; UPL.

Sewage and Sanitation
  1991 Legislation May 91-3

Small Firm Practice Nov 94-37

Statute of Limitations (Starks v. Albemarle County) Nov 89-36

Subcommittee (RPS) Reports
  Commercial Real Estate May 04-236

Nov 04-44
May 08-69
May 09-76

  Eminent Domain May 08-70
Nov 08-74

  FEE SIMPLE  May 06-108
Nov 08-73

  Housing Nov 00-75
  Land Use and Environmental May 09-77
  Membership May 04-237

Nov 04-45
Nov 05-27
May 06-111
Nov 06-81
May 07-144
Nov 07-34
May 08-71
Nov 08-75
May 09-78

  Program Nov 05-29
May 06-113
May 07-145
Nov 07-35
May 08-72
Nov 08-76
May 09-79

  Residential May 04-239
Nov 07-36
May 09-73
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  Technology May 04-240
May 05-30
May 06-114
Nov 06-82
May 07-146
Nov 07-37
May 08-73
Nov 08-77
May 09-80

  Title Insurance May 09-81

Subdivision
  Disclosure
    Childs v. Wintergreen Development, Inc. Nov 99-63
  Family (Crestar Bank v. Martin) Nov 89-32
  1989 Legislation May 89-21
  1990 Legislation May 90-38

Surveying
   ALTA/ACSM Survey Requirements Nov 00-52
   Land Assemblages May 01-65
   Land Surveying May 98-49
   See also Questionnaire.

Takings
  Dolan v. City of Tigard May  94-57

Nov 94-22
  Kelo v. City of New London May 06-96
  Lucas v. South Carolina Coastal Council Nov 92-3
  Tahoe-Sierra Preservation Council v. Tahoe Regional Planning Agency Nov 02-16

Taxes
  Agricultural Uses May 89-28
  Collection Period Nov 90-47
  Deductibility of Points Nov 92-47

Nov 94-35
  Deductibility of Prepaid Interest May 89-31
  Defeasing Conduit Loans May 08-57
  Delinquent (Lester Group v. Little) Nov 89-29
  Development Opportunities May 01-78
  Exemptions (W. Hampton Memorial Park v. Henrico) Nov 87-28
  Federal Tax Lien and Tenancies by the Entirety May 02-90
  Form R-5 Nov 91-58
  Form 1099-S Certification Alternative May 98-67
  Form 1099-S Filing Exemption May 98-91
  Form 1099-S Reporting Requirement May 93-111
  G(6) Limitation of 1031 Transaction Nov 02-11
  Land Preservation Tax Credits May 04-235
  Lien Priority (Carter v. Carter) Nov 88-27
  Like-Kind Exchanges Nov 89-4

Nov 90-3
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  Nonresidential Real Property Owner Registration Nov 91-43
  Recordation Taxes May 92-80

May 94-60
  Reporting Requirements May 97-104

May 98-74
  Reverse Exchanges May 95-71
     Safe Harbor Nov 00-49
     Structuring Reverse Like-Kind Exchanges May 04-204
  Tenancy in Common and 1031 Exchanges May 02-103
  Virginia Limited Liability Company Act May 93-118
  1990 Legislation May 90-38
  1991 Legislation May 91-3
  1992 Legislation May 92-16
  1997 Taxpayer Relief Act and Residential
    Settlement Agents Nov 97-98

Telecommunications Act of 1996 
  Community Associations May 98-106
    Over-the-Air Reception Devices Rule May 99-70
  Effects on Real Estate Transactions May 01-45
  Tower Siting May 98-41

Nov 98-53

Technology
  Backing Up Files Nov 04-31
  Security for Small and Mid-Size Law Firms Nov 04-25
  See also Computer Use.

Tenancies
  Impact of United States v. Craft May 04-209
  Tenancy by the Entirety
     Impact of Federal Tax Lien Against One Spouse (United States v. Craft) May 02-90
  Tenancy in Common
     1031 Exchanges May 02-103
     TIC Industry and the Credit Crunch May 08-47
     TIC Movement May 07-110

Title Abstractor
  Malpractice May 94-43

Title Examination Standards Nov 95-10

Title Insurance
  Access Claims May 99-67
  ATLA Forms Nov 89-46

Nov 03-11
  Attorney Profits May 92-45
  Attorney Relationships with Title Insurance Agencies May 94-47

Nov 98-42
  Commissioner of Insurance Letter and
    Opinion on Solicitation Nov 97-112
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Nov 97-114
  Duty to Disclose
    Attorney Relationship with Title Agency Nov 98-42
    Closing Fees Included in Title Insurance Cost Nov 93-2
  Endorsements
    New Standard Endorsements for Commercial Policies

Nov 97-11
Nov 05-10

  Enhanced Owner’s Coverage Nov 04-35
  Identifying Liens, Judgments, and Other Items
    in Title Commitments and Policies May 04-180
  Insuring Title to Church Real Estate  Nov 05-15
  Kickbacks, Rebates, and Commissions May 92-52
  Mechanic's Liens May 90-25

May 91-31
  Policy Forms Nov 99-88
  Revised Requirements for FannieMae Loans May 95-67
  Standard Policy Provisions May 97-30
  Underwriting in a Slower Economy Nov 04-22
  Unfair Discrimination Nov 04-39

Nov 04-42
  1992 Legislation May 92-16
  See also RESPA.

Transferable Development Rights
  Loudoun County's TDR plan May 89-11

Transportation
  ISTEA Nov 92-18

Trust
  Transferring Property Held In Trust May 03-137

UCC
  Determining the Law Governing Attachment,
     Perfection, and Priority

Nov 04-3

  Media of Remittance Nov 91-14
  Methods of Indexing Financing Statements Nov 89-42
  Note/Guaranty Liability and the Good Faith Obligation
    (NationsBank of Virginia, N.A. v. Mahoney) Nov 94-33
  Revised Article 9 May 01-29
  "Signed" Document Requirement Nov 93-31
  1992 Legislation May 92-16

Uniform Environmental Servitudes Act Project May 02-137

Uniform Laws
  Drafting Committees Nov 02-67

Uniform Mortgage Satisfaction Act
   Determining the Lien Obligor Nov 04-10

Uniform Real Property Electronic Recordation Act May 03-125
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May 04-177

UPL
  Deeds of Trust May 89-4
  Fears v. Virginia State Bar May 00-22
  Status of UPL Opinion 183 Nov 95-3
  UPL Opinion 183 Nov 96-4

Nov 96-18
Nov 96-20
Nov 96-21
Nov 96-24
Nov 96-47
Nov 98-2
Nov 98-16
May 00-22

Utilities Nov 89-47

Variance
   Baum v. Lunsford Nov 88-24
   Legislative Reactions to Cochran’s Limitations on Variances May 07-86

Vested Rights
  Suffolk BZA v. City of Suffolk May 04-218
  Under Virginia Law May 01-57

Virginia Broker’s Lien Act May 03-121

Virginia Business Trust Act May 02-123

Virginia Consumer Protection Act 
  Childs v. Wintergreen Development, Inc. Nov 99-63

Virginia Contractor Transaction Recovery Act Nov 91-57

Virginia Enterprise Zone Act
  1992 Legislation May 92-16

Virginia Housing Development Authority
  1991 Legislation May 91-3

Virginia Limited Liability Company Act
  IRS Ruling May 93-118

Virginia Property Owners' Association Act
  Cancellation of Contract May 03-144
  General Information May 89-4

Nov 89-45
Nov 90-22

  Legislation Perfecting Foreclosure May 04-230
  Payment of Taxes for Common Areas May 93-104
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  Recent Decisions (Reistroffer v. Person) May 94-54
  Required Disclosures in a Contract May 93-102

May 93-113
  Right of Members to Amend or Repeal May 96-60
  1991 Legislation May 91-3
  1992 Legislation May 92-16
  1999 Legislation May 99-46
  2001 Legislation May 01-91
  2003 Legislation May 03-102

May 03-107

Virginia Real Estate Brokers and Salespersons Act
  Disclosure Obligations of Listing Agents May 96-64

Virginia Real Estate Time-Share Act
  1991 Legislation May 91-3

Virginia Residential Ground Rent Act
  1992 Legislation May 92-16

Virginia Residential Landlord and Tenant Act
  1990 Legislation May 90-36
  1991 Legislation May 91-3
  1992 Legislation May 92-16

Virginia Residential Property Disclosure Act  
  Applicability to Condominiums Nov 93-27
  "As Is" Statement May 95-74
  Attorney General Opinion on Builder Disclosure
    Under § 55-518(B) Nov 93-15
  Disclosure Obligations of Listing Agents May 96-64
  Effects on Caveat Emptor May 92-74

Nov 93-27
  Forms May 94-64
  Problems with the Act May 93-95

May 93-90
May 94-64

  Required Disclosures in a Contract May 93-102
  Support for the Act May 93-88
  1992 Legislation May 92-16

Virginia Uniform Transfer to Minor's Act Nov 88-18

Warranties
  Residential
  1992 Legislation May 92-16

Water
  Impact Fees Nov 88-10
  1991 Legislation May 91-3
  1992 Legislation May 92-16
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  See also Riparian Rights.

Wetlands
  Adjacent Wetlands (United States v. Banks) May 02-140
  Impact on Real Estate Transactions Nov 89-38
  New Regulations Under § 404, Clean Water Act Nov 93-20
  Non-Tidal Wetlands May 00-30
  One-Stop Shopping Myth May 02-116
  Violations May 02-149

May 02-151
  1989 Legislation May 89-17
  1991 Legislation May 91-3

Wills and Estates (including Trusts)
  Administration of Estates
    Real and Personal Property May 00-38
  Augmented Estate Amendments May 92-65
  Death Without Issue May 88-17
  Effect of Augmented Estate Claims on Deeds Nov 92-54
  Executor's Power to Sell May 90-13

May 94-52
  Real Estate Deed Signature Requirements May 92-77
  Suggested Legislative Reforms May 99-63
  1990 Legislation May 90-4

May 90-40
Nov 90-45

  1991 Legislation May 91-3
  1992 Legislation May 92-16

Wire Transfers Nov 91-14

Zoning
  Cellular Tower Siting (AT&T Wireless PCS v. 
     City of Virginia Beach) May 98-41

Nov 98-53
  Cluster Housing (West v. Mills) Nov 89-31
  Condemnation (First Lutheran Church) Nov 87-10
  Conditional Use Permit (Virginia Beach v. Harrell) Nov 88-23
  Downzoning (Sandbridge Dev. Co. v. Va. Beach) Nov 88-15
  Exhaustion of Remedies (Rinker v. City of Fairfax) Nov 89-28
  Fairly Debatable
    City of Covington v. APB Whiting, Inc. Nov 87-25
  Inverse Condemnation (First Lutheran Church) Nov 87-10
  Landfills (Resource Management v. B/S) Nov 89-27
  Loudoun County Downzoning Litigation Nov 03-59
  Mobile Homes (Taylor v. Shaw & Cannon Co.) Nov 88-23
  Probability of Rezoning and Just Compensation May 09-26
  Transferable Development Rights May 89-11
  Underlying Legislation Not Reviewable Under
    Writ of Certiorari Nov 93-25
  Variance
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   Baum v. Lunsford Nov 88-24
   Legislative Reactions to Cochran’s Limitations on Variances May 07-86
  Vested Rights May 01-57
  Virginia Byways Program & Protection Measures May 91-25
  Voluntary Proffer Requirement (Board of Supervisors
    of Powhatan County v. Reed's Landing Corp.) May 96-55
  1988 Legislation May 88-22
  1989 Legislation May 89-19
  1990 Legislation May 90-33
  1991 Legislation May 91-3
  1992 Legislation May 92-16
  See also Land Use.




	CONTENTS
	1_Chairpersons Message
	2_BeALeeder
	3_LandmarkHHHvPark
	4_Don'tLetYourClientsGetCaught
	5_SecondaryEasements
	6_RealEstateAttorneysandProfessionalism
	7_Counseling
	8_8TipsFrom90Days
	9_NewStudyShows
	10_Pesner_ChangesinFDICDeposit
	11a_CommercialRealEstateReport_Minutes
	11b_CreditorsRightandBankruptcySubcommittee
	11c_TechnologyReport
	12_BOG Roster
	Virginia CLE Liaison 

	13_subject index

