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Discovering FOIA

by Patricia Collins McCullagh

Scenario/Introduction.

Your client, an architecture firm, contracted with a
Virginia local government to design several new build-
ings. After working on the project for several months,
the local government terminated the contract, apparent-
ly because your client’s competitor told the locality ver-
bally and in writing that your client’s architects were not
properly licensed by the Commonwealth of Virginia—
all untrue statements.

Your client files suit against its competitor for
defamation and tortious interference. You serve discov-
ery requests seeking all correspondence between the
competitor and the locality during the relevant time
frame. The competitor refuses to produce these docu-
ments, so you file a motion to compel. Depositions and
the discovery cut-off date are fast approaching, but the
Court is so busy that the earliest hearing date is almost
two months out. Moreover, even if you win the motion
to compel—which you expect you will—you suspect
there will be some “foot dragging” in getting the relevant
documents. And once you get the documents, you can-
not guarantee there will be enough time to review them,
take appropriate depositions, etc. You are certain the
Court will not continue the trial. What else can you do
to get your hands on those critical documents without
nonsuiting the case? Can you issue a Freedom of
Information Act request and get the documents directly
from the locality, you ask? Yes! Is this going to be the
answer to all your litigation concerns? Maybe so, maybe

not. But it is at least worth considering.

Patricia McCullagh is a partner at McCandlish Holton, PC in Richmond.
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What is “FOIA” and Can it be Used as
a “Discovery Tool?”

Virginias Freedom of Information Act (“Virginia
FOIA”) applies to all “public bodies,” including any leg-
islative body, agency, or political subdivision of the
Commonwealth.” Its stated purpose is to provide “the
people of the Commonwealth ready access to records in
the custody of public officials and free entry to meetings
of public bodies wherein the business of the people is
being conducted.”? The Federal FOIA applies to all fed-
eral agencies, and requires that each agency make avail-
able for public inspection and copying the records and
information prepared by that agenc:y.3 Certain docu-
ments and certain types of meetings are exempt from this
“open meeting/open document” requirement under
both acts.

Both FOIAs authorize access to documentation and
information, but are not discovery tools per se. Both
Virginia and Federal law view their respective FOIAs as
“stand alone” statutes, affording the public the right to
review and monitor government activities. These acts

were not established to supplement discovery proce-
Discovering FOIA — contd on page 4
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Letter From The Chair ¢ Practicing Law with a Song

by Jennifer Lee Parrish

From the moment I began practicing law, I
knew I had chosen the career path that was exactly
right for me. A job filled with variety and chal-
lenge, and yet order, organization and logic.
Although I may not spend every day at work
singing a song of joy from the rooftop, I have yet to
even imagine an alternative profession which could
possibly hold so much excitement. If there is any-
thing almost as good as working as a lawyer, it is
hanging out with other lawyers. Lawyers are the
most interesting, stimulating and fun people with
which to converse, even in subject areas completely
unrelated to law. Not only is it fun socializing with
other lawyers, but it is fun having cases with and
even against other lawyers.

Surely there are lawyers in practice today who
do not share such a positive view of the legal pro-
fession, or who do not share it all the time, partic-
ularly in light of the inordinate demands and con-
stant stressors that surround us, and often over-
whelm us. It is during those times that things can
be made better due to the relationships we have
with other lawyers—whether they be our partners,
associates, friends in the community or even
opposing counsel. While no one should remain
long in a job in which he or she is unhappy, sure-
ly it is impossible to be happy all the time with
one’s profession.

During my first couple years of practice, I recall
noting that one of the lawyers in my firm never
attended the local bar meetings and did not partic-
ipate in any of the voluntary bar associations.

When I posed the question about why he did not

Jennifer Lee Parrish, current Chair of the Litigation Section, is managing Partner
at Parrish, Houck and Snead, PLC in Fredericksburg, Virginia.

wish to attend a local bar social event, he said,
“Who wants to hang out with a bunch of lawyers?”
I responded, “Are you kidding? What could possi-
bly be more fun than that?”

As a prime example, let me tell you about our
current Virginia State Bar Litigation Section Board.
We are a diverse group of lawyers from all over the
state, from all ages, and from all different back-
grounds. The one thing we have in common is that
we are all litigators—either current litigators or for-
mer litigators who now judge current litigators. We
have a Senior Justice of the Virginia Supreme
Court, a Federal Court Judge and a State Court
Judge. We have members who drive all the way
from Pulaski, Danville, Roanoke, Staunton,
Virginia Beach, Falls Church, Leesburg and
Norfolk just to attend meetings of our section
Board in Richmond. Whether we are working on
public service projects, planning articles for our
Litigation Section Newsletter, planning topics for
CLE courses or trying to solve current problems
that come before our Board for comment or resolu-
tion, our meetings are filled with a camaraderie that
has its foundation in working in the law, with the
law, and for the law.

In the fall of 2007, John Monahan, Ph.D., a
professor at the University of Virginia School of
Law, and Jeffrey Swanson, Ph.D., a professor at
Duke University School of Medicine, conducted a
survey that measured both the job satisfaction and
life satisfaction of the class of 1990 from the
University of Virginia School of Law. As a 1990
graduate from UVA law school, I took part in the
study, but even I was surprised when I learned of

the results. Professors Monahan and Swanson enti-
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Letter From The Chair ¢ Practicing Law with a Song
by Jennifer Lee Parrish

tled their study as follows: “Lawyers at Mid-
Career: A 20-Year Longitudinal Study of Job and
Life Satisfaction.” The response rate was 72.2% of
the 360 living graduates of the class, a rate high
enough to alleviate concerns about sample bias.
The study showed that 81.2% of all respondents
were either “extremely” or “moderately” satisfied
with their decisions to become lawyers.
Interestingly, there was no significant gender gap in
satisfaction with the decision to become a lawyer—
80.4% of the men and 82.5% of the women. The
study also showed that among this class of lawyers,
85.5% were satisfied with their lives overall.

In thinking about all the lawyers with whom I
work, have cases with, and have cases against, it
often seems easy to tell which lawyers have the song

in their hearts. Those lawyers who are happy with

their career choices and their lives in general are the
ones who make our profession a great one. They
are the ones who work to improve the reputation of
our profession to the public, and they are the ones
who donate countless hours of their time and ener-
gy (like those on the Litigation Section Board) to
make the practice of law a rewarding and satisfying
career for others.

Even when the hours grow long and the deci-
sions become harder and more elusive, most of us
probably still know that no other career could
make our lives complete. As we continue to serve
our clients, each other, and the public, and as we
each play our own roles in the shaping of our laws
and legal system, may we do so with a song in our
hearts.
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dures. But neither the state nor the federal FOIA pre-
vents a citizen from obtaining access to certain docu-
ments based on his or her motive or merely because the
documents may be used in litigation.5 Although the
acts were not designed as discovery tools, they neverthe-
less can be used as such.

Thus, the only factors that should be considered
when determining whether documents requested pur-
suant to FOIA should be produced are (1) whether the
requester is a citizen of Virginia (for purposes of
Virginia FOIA), (2) whether the documents are the
type of records covered by the FOIAs, (3) whether any
exceptions apply to preclude the
disclosure of certain documents,
and (4) whether the requester
will pay the cost of production.6
If you can satisfy the prerequi-
sites, it may be worthwhile to
consider using FOIA to supple-

ment other discovery tools.

The benefits and draw-
backs to issuing a FOIA
request.

Even if you meet the require-
ments of the applicable FOIA,
you still should analyze whether

made available by the public body.

obtaining documents pursuant to
FOIA is helpful, whether it meets
your identified goals, and
whether the applicable rules of
civil procedure are better tools.
The following is a summary of the issues you should
keep in mind when considering a FOIA request.

A. What time frames are you facing?

One of the most significant benefits that Virginia’s
FOIA provides is the short time frame in which such
documents must be produced or made available by the
public body. A Virginia public body must initially
respond to a FOIA request within 5 business days.
Before the close of that 5 day time frame, the public
body must respond that either (a) the requested docu-
ments will be provided; (b) the requested documents

One of the most significant benefits
that Virginia’s FOIA provides is the
short time frame in which such

documents must be produced or

... the total time for a public body
to respond is about 16-18 calendar
days, depending on which day of
the week the FOIA is served, and

excluding holidays.

will be entirely withheld because they are exempt under
Va. Code §§ 2.2-3705; 1-3706 and identify the nature
of the specific exemption; (c) that the documents will
be provided in part and withheld in part; or (d) that an
additional 7 business days is necessary to provide one of
the responses listed above. Thus, the total time for a
public body to respond is about 16-18 calendar days,
depending on which day of the week the FOIA is
served, and excluding holidays. Accordingly, in many
(but not all) cases, the public body may produce docu-
ments in a shorter time frame than a party or third
party would need to respond to discovery requests or a
subpoena. Although a Virginia
FOIA request can result in a
response time that is longer than
the time third parties are required
to respond to subpoenas duces
tecum, a public body has much
less leeway in delaying its response
to a properly issued FOIA request
than a third party would in
responding to a subpoena. For
example, it is common for a third
party to fail to respond, to refuse
to respond, or to object to discov-
ery for a myriad reasons, forcing
the issuing party to file a motion
to compel, obtain a court date,
prepare arguments, and attend
hearings—all of which require
additional time and money to
obtain the requested documents.
By contrast, most public bodies take their FOIA
responsibilities seriously and do not want to risk failing
to timely respond to FOIA requests due to the potential
consequences if they do so. These consequences can
include penalties as well as the payment of attorneys’
fees to the petitioner for having to bring an action to
obtain the requested documents. Accordingly, you are
more likely to get the documents you need from a pub-
lic body through a FOIA request.
The time frame in which you may expect to receive
documents pursuant to a Federal FOIA, though, may
not be as expeditious. Upon receipt of a FOIA request,
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a federal agency generally has 20 business days to
respond, equating to approximately 28-30 calendar
days.” This may be too long of a time frame—especial-
ly if you are trying a case in the United States District
Court for the Eastern District of Virginia. Moreover, if
the agency then responds that the sought-after docu-
ments are exempt under a particular provision, you can
appeal that decision to the agency head, or designee.
(Whether such an appeal must be filed before filing an
action to force production is debatable and will depend
on your specific situation.) The agency head then has
20 more business days to consider the appeal. Thus,
your Federal FOIAs need to be issued early on in your
case to be of more benefit.

B. What documents can the public body/agency withhold?

Unlike in the discovery process, a local government
cannot object to producing documents on the theory
that such documents are not relevant, would not lead
to the discovery of admissible evidence, or other simi-
lar grounds under the applicable rules of civil proce-
dure. Va. Code §§ 2.2-3705.1 to -3705.8 enumerate
the specific exemptions up on which a public body
may rely in withholding documents. Further, although
some of the listed exemptions are more general—e.g.,
those that allow the withholding of documents involv-
ing “consultation with legal counsel” or the “disciplin-
ing or resignation of . . . public officers, appointees
or employees of any public body’—many of the
exemptions are very narrowly tailored, and often refer
only to specific documents produced in the normal
course of business by a specific public body. Therefore,
many of the exemptions are not applicable to a wide
variety of litigated matters. Moreover, the statute is
interpreted strictly, so a withheld document must fit
squarely into the exemption in order to be properly
exempted. Thus, a public body has little discretion to
determine whether a document is exempt or not.
Accordingly, if a public body possesses a document
requested by a citizen, and it is not specifically exclud-
ed by statute from production, the public body must
produce or provide access to the document. Such a
requirement eliminates the legal wrangling that often
occurs when parties differ over what documents are rel-

evant to a case, what documents are “confidential,” and
which objections are legitimate.

C. Involvement of opposing parties/counsel?

FOIA requests also differ from subpoenas in that
there is no requirement to copy opposing counsel or the
opposing party on the transmittal of such request.
Further, even if copied on such a transmittal, opposing
counsel has no right to file a motion to quash or simi-
lar objections to such a request to block the FOIA
response. Although arguably opposing counsel could
communicate with the respective public body or agency
to identify what he or she believed to be specific exemp-
tions that would prevent the production of the request-
ed documents, the “objections” could not be predicated
on an argument that the documents sought were irrele-
vant or would not lead to the discovery of admissible
evidence in the case. Moreover, these communications
would themselves be subject to FOIA, giving you access
to them.

Nevertheless, upon receiving documents pursuant
to FOIA, you should assess whether it is necessary to
turn over to the other side some—or all—of the docu-
ments obtained from the public body or agency. Thus,
you should review the discovery requests, scheduling
orders, and any other obligations you may have under
the respective rules of civil procedure.

D. Has the discovery deadline passed?

If the documents you need are public records in con-
trol of a public body or agency, FOIA can also be a won-
derful safety net if you are pushing up on—or have
passed—the discovery deadline in your case. Because
FOIA is not “discovery,” a rule or order cutting off dis-
covery would not apply to a FOIA request. Thus, if dis-
covery deadlines have passed, it may be possible to obtain
documents from another source using FOIA. But be
wary. Even though a FOIA request itself is not subject to
discovery cut offs, you still need to comply with schedul-
ing and other orders requiring disclosure of exhibits and
witnesses, and/or may need to take depositions within
the existing discovery deadline to authenticate or other-
wise lay proper foundation to introduce documents

Discovering FOIA — contd on page 6
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received pursuant to FOIA into evidence at trial.

E. What is the cost to obtain documents pursuant to FOIA
as compared to through document requests or subpoenas?

The cost to obtain docu-
ments pursuant to FOIA some-
times can be less expensive than
obtaining such  documents
through regular discovery meth-
ods. For example, when issuing
requests for production of docu-
ments or subpoenas, additional
time and money are often spent
negotiating with opposing or
third party counsel as to what
will and what will not be pro-
duced, what will be the terms of any confidentiality
agreement, etc. Also you may need to file a motion to
compel, prepare a brief, and attend a hearing on a
motion to obtain such documents.

Although obtaining documents pursuant to a FOIA
is not free, a well-drafted FOIA request can cut down
on costs. Virginia Code § 2.2-3704(E) allows a “public
body [to] make reasonable charges for its actual cost
incurred in accessing, duplicating, supplying or search-
ing for the requested records.” This includes the cost of
employee time necessary to retrieve the documents
requested.8 Federal l;OIA has similar—although not

There are a couple of things you can do, though, to

identical—provisions.

reduce these costs. First, you can draft a very narrow
FOIA request—provided you know the specific docu-
ments you want to obtain. This will reduce the time
necessary for the public body’s staff to access and
retrieve the documents you seek. Second, if you do
need to issue a broad request (e.g., because you are
uncertain about the nature and extent of documents the
public body possesses) you can request that the docu-
ments be made available to review, and that copies of
such documents be made later. (And, if you want to
even reduce attorney time in reviewing these docu-
ments, the client may be able to review in your
stead.)lo This option will reduce your actual copying
costs, as well as the charges associated with the public

The cost to obtain documents
pursuant to FOIA sometimes can be
less expensive than obtaining such
documents through regular

discovery methods.

body’s time spent in copying all the potentially respon-
sive documents. The important part of the process,
though, is to evaluate what documents you need and
the costs associated with obtaining them. Then you can
carefully draft the FOIA request
to meet your and your client’s
needs in a cost-efficient manner.

E  Whar happens if properly
requested documents are not pro-
duced?

In addition to FOIA costs asso-
ciated with obtaining documents,
if a public body or agency does
not respond and/or refuses to pro-
duce documents believed to be
subject to the FOIAs, you may have to resort to legal
action to compel production of such documents. The
remedy for such cases in Virginia is to file a petition for
mandamus or injunction against the public body.1 IFor
a federal FOIA, the filing of a complaint is the appro-
priate mechanism.12 The Virginia petition can be filed
in either the general district court or the circuit court of
the jurisdiction where the “aggrieved party” lives, in the
City of Richmond or where the public body is locat-
ed. 13 Although having to file a writ of mandamus is

14 and can increase

“an extraordinary remedial process,”
the time and cost associated with obtaining documents
pursuant to FOIA, such a petition must generally be
heard by the court within seven days of its filing.
Further, any failure by a public body to follow the spe-
cific procedures outlined by FOIA is presumed to be a
violation of the act. Accordingly, the public body, not
you, bears the burden of proving that it has properly
withheld a document pursuant to a specific authorized
exemption. If successful, an aggrieved party can also
obtain its costs and fees (including attorneys fees) asso-
ciated with filing the mandamus or petition, so public
bodies generally try to comply with FOIA require-
ments. However, in analyzing the “worst case” cost
associated with obtaining documents through FOIA or
discovery, you must balance the costs and hurdles asso-
ciated with a motion to compel as compared to bring-

ing a mandamus or separate action.
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G. What type of relationship do you need to maintain
with the public body or agency?

You will also want to consider the time, cost, and
effort that filing a FOIA request may have on the pub-
lic body or agency, which may
already be short on resources
and/or have other very critical
matters to attend to. That pub-
lic body or agency may also be a
client who you do not want to

drag into the middle of litiga-

tion. Is there a way to easily about the nature of the documents you

obtain such documents through
another source? Is a motion to
compel likely to succeed? How
fast can you obtain a motion to
compel? All of these questions
must be analyzed.

If you do need to file a FOIA,
make sure to be courteous to
those assisting you with your
request. Ity to be precise about
the nature of the documents you
are seecking. Make prompt pay-
ment for the costs associated with
retrieving and preparing the doc-
uments. And if, upon review of
the documents, you determine that a public employee
may be a necessary witness, consider contacting the
entity’s counsel to discuss the matter with him or her
first. In short, think about the relationship with the
public body or agency and its representatives—how
they will play as a witness at trial, the inconveniences
presented and other similar matters—the same as you
would with any other third party or potential witness
you must work with.

Conclusion

So, should you go ahead and issue that FOIA request to
the locality who has terminated your clients contract, as dis-
cussed above? Only you and your client can answer that
question, but make sure to read the applicable FOIA statute,
the rules of civil procedure and orders controlling your case,
and consider all of the other issues discussed above.

If you do need to file a FOIA, make sure
to be courteous to those assisting you

with your request. Try to be precise

are seeking. Make prompt payment for
the costs associated with retrieving and
preparing the documents. And if, upon
review of the documents, you
determine that a public official may be
a necessary witness, consider
contacting the entity’s counsel to

discuss the matter with him or her first.

See Va. Code § 2.2-3701.
Id.
See 5 U.S.C. § 552.

See Va. Code §§ 2.2-3705.1-3705.8. See also 5.U.S.C. § 552.

5 See Deering Milliken, Inc. v. NLRB,
548 F2d 1131 (4™ Cir. 1977) (Under
federal FOIA [the requester’s] right to

obtain information is neither enhanced

1
2
3
4

nor diminished because of its needs as a
litigant. Its access to agency documents
must be determined by the public’s right
to obtain them.”) See also Associated Tax
Service, Inc. v. Fitzpatrick, 236 Va. 181,
187-88, 372 S.E.2d 625 (1988) (“the
motivation behind a [Virginia FOIA]
request is irrelevant to a citizen’s entitle-
ment to requested information.”)

6 See Associated Tax Service, 236 Va. at
187, 372 S.E.2d at 626.

7 See 5 US.C. § 552.

8 See Virginia FOI Advisory Council
Opinion AO-05-02, May 24, 2002.
95US.C. § 552

10 FO1A grants the requester of the doc-
uments the authority to determine
whether he or she wants the requested
documents copied, or just available for
inspection. See Va. Code § 2.2-3704; see
also Virginia FOI Advisory Council
Opinion AO 04-04, March 19, 2004
(“the choice lies with the requester, and
not the public body, to decide whether or
not to obtain copies of the requested records.”)

1 See Va. Code § 2.2-3713.

125ys.c.§552.

13 See Va. Code § 2.2-3713.

14 See Richmond-Greyhound Lines v. Davis, 200 Va. 147, 104
S.E.2d 813 (1958).

15 See Va. Code §§ 2.2-3713(D).
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Hiss v. Friedberg:
An Exception to the

American Rule

Barring an Award of
Attorneys’ Fees

by David N. Anthony*
Megan C. Rahman™*
Andrea M. Sullivan***

INTRODUCTION

“Can I recover my attorneys fees?” Who of us has
not been asked that by a client considering the pros and
cons in initiating litigation over a business deal gone
badly or a broken contract? And, as has been drilled in
our heads, we recite the “American rule’l that each
party bears its own attorneys’ fees unless a statute or
contract provides otherwise. Virginia jurisprudence,
however, recognizes one narrow exception to the
“American rule” where certain, well-defined circum-
stances may provide an additional vehicle for the recov-
ery of fees even in the absence of an applicable contract
or statute.

HISS v. FRIEDBERG

In what is commonly referred to as the “Hiss excep-
tion,” the Supreme Court of Virginia, nearly 50 years
ago, in the case of Hiss v. Friedberg, held that reasonable
attorneys fees are recoverable even if the contract con-
tains no attorneys fees provision when one party’s
breach of contract forces a non-breaching party to liti-
gate with a third party.2

Hiss involved a real estate deal in which the pur-
chasers of land in Fairfax County hired two attorneys,
Hiss and Rutledge, to handle the transaction. The sell-
ers assured the purchasers that the property was free of

any encumbrances. Another individual, however,

claimed an unrecorded leasehold interest in the prop-
erty.? To protect the purchasers, the parties entered
into an escrow agreement with Hiss and Rutledge by
which the attorneys agreed to hold the purchase
money in escrow until a title company issued a policy
insuring title “free and clear of any liens and encum-
brances whatsoever.”

Hiss and Rutledge applied for the insurance poli-
cy, but they represented that no other parties had
rights to possess the property aside from the seller.
The individual claiming a leasehold interest had
informed Hiss and Rutledge of his intention to retain
possession of the property. Despite receiving this
information, Hiss and Rutledge paid the purchase
money to the seller. When the title insurance was
issued, the policy contained an exclusion of claims by
parties in actual possession of the property, other than
the insured. Upon discovery of the lease and the terms
of the title insurance policy, the purchasers sued the
sellers. The parties reached a settlement agreement,
which preserved the purchasers’ right to sue Hiss and
Rutledge. The purchasers then successfully sued Hiss
and Rutledge for breach of the escrow agreement.

As part of the judgment against Hiss and Rutledge,
the trial court awarded the purchasers their attorneys’
fees incurred in litigating against the sellers. The
Supreme Court of Virginia affirmed this decision, hold-
ing that “where a breach of contract has forced the
plaintiff to maintain or defend a suit with a third per-
son, he may recover the counsel fees incurred by him in
the former suit provided they are reasonable in amount
The Court stated that the

purchasers could recover their attorneys™ fees because

and reasonably incurred.”®

the purchasers’ “employment of [trial] counsel . . . was
a direct and necessary consequence of the breach of the
contract of [Hiss and Rutledge] . . . 7 Importantly,
the exception does not deal with the cost of litigation
with the defendant itself.8 The rationale underlying the
exception is that losses suffered by a plaintiff because of
a defendant’s breach of contract may include the
expenses of litigation with the third party, and these

expenses are properly recoverable from the defendant.
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INTERPRETATION AND APPLICA-
TION OF THE HISS EXCEPTION

Since Hiss was decided, most cases have found the
exception not applicable and declined to award attor-
neys fees despite creative arguments by counsel.?
Attorneys should consider the specific facts of the case
within the context of the almost sixty decisions over
nearly fifty years interpreting Hiss before asserting or
defending a claim for attorneys’ fees outside of the
American Rule. For example, the Supreme Court of
Virginia repeatedly has stressed that any award of
attorneys fees under the exception is inappropriate
unless the damages were the “direct and necessary con-
sequence” of the alleged breach of contract.10 Thus,
where a defendant was said to have violated an agency
agreement, the Court held that, in order to recover
attorneys’ fees, a plaintiff had to have maintained or
defended a suit with a third party because of the
breach of the agency agreement.11 Other instances
where the Hiss exception did not apply include when
the contract at issue provides for attorneys fees,12
where the plaintiff is partly responsible for the
h,13 14 .

obviously—where the plaintiff did not have to litigate

breac where no breach of contract exists,

against a third party.}>  So when is the exception
16

In Owen v. Shelton, the Supreme Court of Virginia

available? Actually not very often.

affirmed the award of fees under the Hiss exception
where sellers of real property instructed their broker not
to close on the sale of property unless the buyers paid
interest for failing to close by the original date.1” The
broker accepted the buyers’' check for interest, along
with a letter preserving the buyers’ right to contest the
interest payment. The buyers filed suit against the sell-
ers, and the sellers obtained a judgment against the bro-
ker for the attorneys’ fees incurred by the sellers in the
litigation with the buyers.18

The Court also affirmed the award of attorneys’ fees
incurred by a buyer who purchased all of the stock of a
corporation pursuant to an agreement under which the
seller assumed responsibility for all of the undisclosed
liabilities of the corporation. After the sale, the IRS
asserted a deficiency claim against the corporation and
the seller refused to negotiate with the IRS. The seller

was ordered to pay the buyer the fees incurred by the
buyer in his dispute with the IRS, but not the fees
incurred in litigation between the buyer and the seller.19

In other cases, courts have applied Hiss to award fees
incurred during litigation with third parties, but not in
prior litigation between the same parties.zo Hiss also
has been cited for the proposition that an indemnitee
may recover its attorneys fees to defend a third party
claim, but not to establish the right of indemnity.21
The Fairfax County Circuit Court even extended the
Hiss exception to apply to situations in which a party’s
torts have caused the plaintiff to maintain a suit against

a third party.22

CONCLUSION

The bottom line is that a court typically will not
award attorneys fees absent an applicable contractual
provision or statute. Courts have cautioned against an
expansive interpretation of the Hiss exception in order
to avoid “the first step toward obliterating the general
rule.”23 In those few narrow cases that fall under the
Hiss exception, the breaching party may be liable for
more than compensatory damages, and a recovery of
attorneys fees may be a significant pro or con for your
client. Given this potentially significant impact and
ready opportunity for misapplication, attorneys should
analyze with caution the possible application of the Hiss
exception at the start of every case.

* David Anthony is a partner in the Richmond, Virginia office of
Troutman Sanders LLP  He regularly handles business litigation dis-
putes in federal and state court. Mr. Anthony is the immediate past
Chair of the Civil Litigation Section of the Virginia Bar Association.
** Megan C. Rabhman is an associate in the Richmond, Virginia
office of Troutman Sanders LLP Ms. Rahman has considerable expe-
rience litigating business, contract and tort disputes.

*** Andrea M. Sullivan is an associate in the Complex Litigation
Practice Group in the Richmond, Virginia office of Troutman
Sanders LLE  Her practice focuses on commercial litigation.
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Sinclair, FRIEND’S VIRGINIA PLEADING & PRACTICE § 23.03[7]b], at

Hiss v. Friedberg — contd on page 10
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View from the Bench

by Elizabeth B. Lacy

The author of the View from the Bench often

uses this opportunity to provide observations or sug-
gestions to litigators that will improve the trial
process or the litigators’ skill. At times the column
may be used by its author to highlight particular
practices by litigators that the author finds either
outstanding or annoying. In any event, the column
is intended to present the members of the Litigation
section with a judge’s perspective on litigation or lit-
igators. I would like to use the column to talk about
a litigator rather than the litigation practice—and,
more specifically one particular litigator, one who is
no longer with us—Robert E. Shepherd, Jr.

In this Commonwealth and indeed throughout
legal circles in this country, the name Bob Shepherd
is synonymous with issues involving the rights and
legal treatment of children. Bob’s contributions on
informing and molding public policy for juveniles
and juvenile justice are legendary. Bob was tireless in
his efforts to secure legislation on the legal rights of
juveniles, child abuse and special education. His con-
tributions to legislative initiatives in Virginia include
his role as co-chair of the committee that produced
the suggested revision of the Juvenile Code in 1975-
77 and his work with the Virginia Bar Association in
creating standards for guardian ad litems in Virginia
Courts, to name only a few.

Bob Shepherd’s sphere of influence extended
beyond the Old Dominion. He was a nationally rec-
ognized expert in his field, serving as an expert wit-
ness in the courtroom as well as in congressional
hearing rooms. He chaired the American Bar
Association’s Juvenile Justice Committee. Not sur-
prisingly, Bob was also widely recognized for his
work. Among his accolades were the Virginia State
Bar Family Law Section Lifetime Achievement
Award, the Criminal Law Section’s Harry L. Carrico
Professionalism Award, and the American Bar

Justice Lacy is a Senior Justice of the Supreme Court of Virginia. |

Association’s prestigious Livingston Hall Award in
Juvenile Justice, which he received for his “positive
and significant contributions to juvenile justice and
the children it serves.”

In addition to thinking of Bob Shepherd as an
advocate for juvenile justice, most lawyers in this
state think of Bob Shepherd as a professor and
teacher of law. Bob had served on the faculty of the
University of Richmond Law School from 1978 to
2001, and when he died in December 2008, he held
the position of Professor Emeritus. Most likely any
graduate of that law school since 1978 was taught,
mentored or befriended in one way or another by
Professor Shepherd.

Mentally pigeonholing Bob Shepherd as a law
professor or as a nationally recognized expert on
issues of juvenile justice and children’s law, however,
leaves out a significant part of Bob’s 40-year legal
career. For a quarter of his professional life—for 10
years before he entered academia—Bob Shepherd
was a litigator, serving in the Army JAG Corps, in
private practice, and in the Virginia Attorney
General’s office. It was in the crucible of litigation
that his interest in juvenile law was nurtured and
grew. Bob represented juveniles in criminal matters
before such representation was recognized as consti-
tutionally required in the landmark case of In re
Gault, 387 U.S. 1 (1967), and, while in the Attorney
General’s office, he was the first assistant attorney
general assigned solely to youth services. It was in the
actual practice of law that Bob Shepherd’s life-long
journey of working to improve the juvenile justice
system and other issues concerning children and
family law began.

With all due respect to non-litigators, it is in lit-
igation, in the courtroom, that the deficiencies of the
legal system, the needs of the litigants, and the obsta-
cles presented by the process become glaringly evi-

dent. Those who litigate are often in the best posi-
View from the Bench — contd on page 15
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The Impact of
Inadvertent
Disclosure Under

Fed. R. Evid. 502

by Sharon Goodwyn

It is among a lawyer’s worst nightmares. Tens of thou-
sands of documents (including of course electronically
stored information) have been produced after months
of litigation. Now you lie awake at night wondering
whether—despite multiple level of review prior to pro-
duction—a privileged document managed to slip
through. Prior to September 19, 2008, there was the
added concern that, depending on the jurisdiction in
which your case was pending, the inadvertent disclosure
would be construed as a waiver of the attorney-client
privilege.  But the enactment of Federal Rule of
Evidence 502 on that date now provides some comfort
that inadvertent production of privileged material will
not automatically waive the privilege.

Fed. R. Evid. 502 states, in relevant part:

(b) Inadvertent disclosure. When made in a fed-
eral proceeding or to a federal office or agency,
the disclosure does not operate as a waiver in a
federal or state proceeding if:

(1) the disclosure is inadvertent;

(2) the holder of the privilege or protection
took reasonable steps to prevent disclo-
sure; and

(3) the holder promptly took reasonable steps
to rectify the error, including (if applica-
ble) following Fed. R. Civ. P. 26(b)(5)(B).

| Sharon Goodwyn is Counsel at the Norfolk Office of Hunton & Williams. |

Courts addressing the issue of inadvertent disclosure
post-Fed. R. Civ. P. 502 have shown that the rule does
not amount to a free pass. In assessing whether inad-
vertent disclosure waives the privilege, Courts have
focused on whether the holder of the privilege (1) took
“reasonable steps to prevent disclosure;” and (2)
“promptly took reasonable steps to rectify the error.”

The Oregon District Court considered the impact of
Fed. R. Evid. 502 in the context of request for attor-
neys’ fees in Relion, Inc. v. Hydra Fuel Cell Corp., 2008
U.S. Dist. LEXIS 98400 (D. Or. December 4, 2008).
Defendant American Security Resources Corporation’s
(ASRC) fee request included two e-mails produced by
Relion. Relion alleged that the inadvertently produced
e-mails were privileged and moved the Court to compel

ASRC to return the e-mails and all copies thereof to
Relion pursuant to the parties’ protective order. Id. at
*4. The Court explained that in accordance with Rule
502(b), it “will find the privilege preserved if the privi-
lege holder has made efforts ‘reasonably designed’ to
protect and preserve the privilege; conversely, the court
deems the privilege waived if the privilege holder fails to
pursue all reasonable means of preserving the confiden-
tiality of the privileged matter.” Id. at *5-6.

In October 2007, Relions counsel, Wells St. John,
assembled documents that occupied more than 40 feet
of shelf space for production to defendant Hydra.
Before the documents were made available to Hydra’s
counsel, attorneys and staff from Wells St. John
reviewed the documents and removed attorney-client
and work-product materials. Id. at *7. During her
review of the documents at Wells St. Johns office,
Hydra’s counsel came across a file less than three inches
thick marked “re-exam.” She immediately alerted a
Wells St. John paralegal and expressed concern that the
re-exam file may have been inadvertently produced.
She also asked Wells St. John to remove the file from the
conference room. Id. Hydra’s counsel had the docu-
ments selected from its review copied off-site and gave
Relion’s counsel a copy of the documents. Id. Hydra’s
counsel also provided Relion’s counsel, at its own
expense, with electronic, text searchable copies of the
documents. Id.

12
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On February 18, 2008, four months after the docu-
ments were produced, and in response to a February 15
letter about the two e-mails from Hydras counsel,
Relion’s counsel asserted for the first time that the e-
mails were privileged and had been
inadvertently produced. Relion’s
counsel claimed that he did not
realize that the e-mails had been
produced until he received the let-
ter from Hyrda’s counsel and that a
subsequent review of his file
revealed that the e-mails had been
“misfiled” such that they were not
removed from the
made available to Hydra. Id. at *8.

documents

reasonable steps to rectify the error.”

The Court concluded that Relion

had not met its burden of disprov-

ing waiver because it did not “pursue all reasonable
means of preserving the confidentiality of documents
produced to Hydra.” Id. at *9. Specifically, there was
no deception on the part of Hydras counsel.
Moreover, Wells St. John had a chance to review the
documents before they were produced and could have
reviewed the hard copies or electronic text searchable

Id. The

Court’s analysis suggests that after the oversight involv-

copies of documents selected by Hydra.

ing the “re-exam” file, it would have been prudent for
Relion’s counsel to review the documents that Hydra
selected for copying to ensure that they did not contain
any privileged material.

By contrast, the Plaintiffs’ inadvertent production of
over 800 privileged electronic documents in Rhoads
Industries, Inc. v. Building Materials Corp. of America,
2008 U.S. Dist. LEXIS 93333 (E.D. Pa. November 14,
2008) did not waive the privilege. Before it produced
electronically stored information, Rhoads hired a con-

sultant who used a sophisticated computer program to
perform electronic searches designed to screen for priv-
ileged material. The consultant ran and re-ran searches
using terms identified by Rhoads’s counsel and Rhoads’s
counsel manually reviewed e-mails from select e-mail
boxes, removed privileged e-mails from that group, and
listed the e-mails on a privilege log. Id. at *15-19.
Rhoads produced hard drives containing 78,000 docu-

In assessing whether inadvertent
disclosure waives the privilege,
Courts have focused on whether the
holder of the privilege (1) took
“reasonable steps to prevent

disclosure;” and (2) “promptly took

ments on May 13, 2008. On June 5, counsel for
Defendant GAF informed Rhoads’s counsel that a
number of documents produced appeared to be privi-
leged. Rhoads’s counsel responded immediately and
asserted the privilege. But due to
the deposition schedule over the
following weeks and the need to
defendant  R.W.

motion to dismiss,

respond  to
Cooper’s
Rhoads’s counsel was not able to
follow-up and manually review the
78,000 e-mails produced for privi-
leged documents for two weeks.
The manual review revealed that
812 of the 78,000 e-mails pro-
duced were, in fact, privileged. On
June 30, Rhoads’s counsel gave
GAF’s counsel a privilege log listing
812 privileged documents. Thereafter, Defendants
R.W. Cooper and GAF filed a motion claiming that
Rhoads had waived the privilege. Id. at *19-20.

Evaluating whether waiver was warranted under Rule
502, the Court analyzed (1) the reasonableness of
Rhoads’s precautions to prevent disclosure; (2) the
number of inadvertent disclosures; (3) the extent of the
disclosure; (4) the promptness and nature of measures
taken to rectify the disclosure; and (5) “whether the
overriding interests of justice would or would not be
served by relieving the party of its errors.” Id. at *23-
29. While the Court found that the first four factors
weighed in favor of waiver, the fifth favor weighed over-
whelmingly against waiver.

With regard to the reasonableness of steps taken to pre-
vent disclosure, the Court noted that Rhoads purchased
sophisticated software in order to meet its discovery
obligations, its consultant performed trial searches to
evaluate the software before it was purchased, and
Rhoads’s attorneys spent significant time conducting a
privilege review prior to production. But the Court
found that those precautions were tempered by the facts
that (1) Rhoads should have used additional search
terms to identify potentially privileged documents, (2)
an attorney without prior privilege-review experience

Fed. R. Evid. 502 — contd on page 14
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Fed.R. Evid. 502 .oz from page 13

conducted the review with little oversight, (3) the key-
word searches used to weed out potentially privileged e-
mails were limited to the e-mail address lines and did
not include the body of e-mails; and (5) Rhoads failed
to develop searches that would weed out all potentially
privileged documents and the search terms it used did
not identify all of the e-mails that should have been
flagged using those limited terms. Id. at *22-25.

Concerning the number of disclosures, the Court
opined that while the privileged e-mails that were pro-
duced constituted only 2% of the 78,000 e-mail files
produced, in absolute numbers over 800 documents
was still a lot of documents. Id. at *25-26. There was
no evidence as to the extent of disclosure so the Court
did not evaluate this factor. Id. at *26.

As to the fourth factor—the promptness and effective-
ness of measures taken to rectify the disclosure—the
Court noted that Rhoads immediately responded to
GAF’s e-mail and stated that the disclosure was inadver-
tent. Further, although the attorney primarily respon-
sible for the privilege review was helping to prepare for
nine depositions taken over twelve days following
GAF’s e-mail and Rhoads had to respond to Defendant
R.W. Cooper’s Motion to Dismiss, Rhoads produced a
privilege log for the inadvertently disclosed documents
three weeks after they were produced. Id. at *26-27.
Rhoads also asked to have the documents sequestered
pursuant to FRCP 26(b)(5)(B) and offered to produce
a hard drive without the privileged documents in
September. Id. But the Court also noted that, notwith-
standing Rhoads’s actions, Rhoads initiated the lawsuit
and had ample time to review and segregate privileged
Moreover, the
time constraints that existed after Rhoads received

documents before production began.

GAF’s e-mail were attributable in large measure to the
fact that Rhoads had not previously devoted sufficient
resources to the privileged-communication issue. And
not only did Rhoads not catch its own mistake; it took
over three weeks to produce a privilege log after it
learned of the disclosure. Finally, Rhoads did not offer
the cleansed hard drive until two months after it learned
of the inadvertent disclosure, and Rhoads waited four

months to offer suggestions to rectify the inadvertent
production. Id. at *27-28.

On the last factor—i.e., whether the interests of justice
would be served by allowing Rhoads to avoid waiver—
the Court noted (1) Rhoads’s general compliance with
Rule 502, (2) that Rhoads should have conducted a
more rigorous privilege review and that (3) allowing
Rhoads to preserve the privilege may not deter Rhoads
from engaging in similar conduct in the future. But it
also observed that loss of the privilege would be highly
prejudicial to Rhoads and that Defendants had not
demonstrated that they would suffer substantial unfair-
ness as a result of their inability to review the privileged
documents. Id. at 28-29.

Summarizing its findings, the Court found that:

Although Rhoads took steps to prevent disclo-
sure and to rectify the error, its efforts were, to
some extent, not reasonable. As to the five-
factor balancing test, reviewed in the context
of the evidence summarized above, I find that
the first four factors favor Defendants. The
most significant factor . . . is that Rhoads failed
to prepare for the segregation and review of
privileged documents sufficiently far in
advance of the inevitable production of such a
large volume of documents.

Id. at *32. Notwithstanding its holding concerning
the first four factors, the Court found that “the fifth
factor, the interest of justice, strongly favors Rhoads.”
While waiver could lead to “serious prejudice” for
Rhoads, Defendants would not be prejudiced if they
were denied the documents because “they have no
right or expectation to any of Rhoads’s privileged com-
munications.” Id. at *33. The potential for serious
prejudice to Rhoads coupled with the Defendants’
failure to carry their burden, as the moving party, to
prove waiver led the Court to hold that the privilege
was not waived with respect to the 800 plus docu-
ments that were inadvertently produced.

14
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The Court in Reckley v. Springfield, 2008 U.S. Dist.
LEXIS 103663 (S.D. Ohio December 12, 2008), con-
ducted a relatively cursory analysis of the Rule 502
factors. The defendant in Reckley inadvertently pro-
duced five admittedly privileged e-mails. The Court
noted that the disclosure “took place in a context par-
ticularly intended to be addressed by [Rule 502]” and
concluded that the Rule 502 factors were satisfied
because some of the e-mails were endorsed “ATTOR-
NEY-CLIENT PRIVILEGED” and Defendants’
counsel took prompt action to claim the privilege and
retrieve them. Id. at *6-7.

While it is impossible to predict how courts will
interpret Fed. R. Evid. 502, these cases suggest that
the factors in Rule 502 will be evaluated on a case-
by-case basis. They also show that Rule 502 does not
excuse counsel from taking appropriate precautions
to prevent and limit inadvertent disclosure of privi-
leged material.

cont. from page 11

tion not only to identify these imperfections, but
also to devise or prescribe alternative strategies and
programs that can enhance rather than hinder access
to a more efficient, effective, and fair legal playing
field. But the task of addressing areas within the
system that should be improved is not an easy
undertaking. It is time-consuming. It does not nec-
essarily result in making new friends or attracting
new clients. Indeed, changing the status quo can
require “stepping on toes” and otherwise alienating
some aspects of the profession or public. But if lit-
igators are not involved in correcting the imperfec-
tions and obstacles presented by the legal process,
who will be? Who will assure that any suggested
change will really work in the real world of litigation
or will not be rife with unintended consequences?

When Bob Shepherd moved from the court-
room to the classroom, his scholarly and research
work, including interdisciplinary activities, provided
an expanded horizon as he sought solutions to issues
of juvenile law. But I believe that his early experi-
ence as a litigator provided the first and continuing
backdrop for the solutions he suggested for the
many aspects of juvenile justice he championed.
The contributions Bob Shepherd gave to the cause
of juvenile rights are a good example of the type of
contributions a litigator can make to the improve-
ment of the legal system we hold so dear. He will be
missed by all, but his legacy of identifying the cracks
in the legal system and working to fill those cracks
remains as an inspiration and challenge to all
lawyers—especially litigators.
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Industry. 5 Ind. Health L. Rev. 337-370 (2008).

Leach, David C. Medical Professionalism and the
Formation of Residents: A Journey Toward
Authenticity. 5 U. St. Thomas L.J. 512-521 (2008).

McLean, Thomas R. Telemedicine and
Commoditization of Medical Services. 10 DePaul J.
Health Care L. 131-175 (2007).

Rausch, Christopher. Note. The Midwife and the
Forceps: The Wild Terrain of Midwifery Law in the
United States and Where North Dakota Is Heading in
the Birthing Debate. 84 N.D. L. Rev. 219-255
(2008).

Richardson, Anna M. Student Article. Informed
Patients Go Homeo Happy: Applying the Doctrine of

Informed Consent to Homeopathic Practitioners. 34
Ohio N.U. L. Rev. 593-612 (2008).

Wertheimer, Ellen. Calling it a Leg Doesn't Make It
a Leg: Doctors, Lawyers, and Tort Reform. 13 Roger
Williams U. L. Rev. 154-188 (2008).

PRACTICE AND PROCEDURE

Hytken, Rachel. Comment. Electronic Discovery: To
What Extent Do The 2006 Amendments Satisfy Their
Purposes? 12 Lewis & Clark L. Rev. 875-902
(2008).

Lewis, Kevin W. Comment. E-service: Ensuring the
Integrity of International E-Mail Service of Process.
13 Roger Williams U. L. Rev. 285-307 (2008).

Pelot, Amber. Casenote. Mere adjustment or
Stringent New Requirement in Pleading?  (Bell
Atlantic Corp. v. Twombly, 127 S. Ct. 1955 (2007))
59 Mercer L. Rev. 1371-1390 (2008).

Robbins-Tiscione, Kristen Konrad. From Snail Mail
to E-Mail: The Traditional Legal Memorandum in
the Twenty-First Century. 58 J. Legal Educ. 32-60
(2008).

Tuck, Andrew P. The Finality Question: Appellate
Rights and Review of Arbitral Awards in the
Americas. 14 Law & Bus. Rev. Am. 569-588 (2008).

PRODUCTS LIABILITY

Slawotsky, Joel. Liability for Defective Chinese
Products Under the Alien Tort Claims Act. 7 Wash.
U. Global Stud. L. Rev. 519-541 (2008).
PROFESSIONAL ETHICS

Cain, Paul J. Doing the Right Thing: An Analytical
Model Examining the Interplay Between Ethical
Professional Conduct, Morality, and Justice. 10 T.M.
Cooley J. Prac. & Clin. L. 149-203 (2008).

Goldschmidt, Jona. Strategies for Dealing With Self-

Recent Law Review Articles — contd on page 18
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Represented Litigants. 30 N.C. Cent. L. Rev. 130-

150 (2008).

Foreword by Kimberlee K. Kovach; articles by
Kimberlee K. Kovach, James J. Alfini, Amy J.
Schmitz, David Allen Larson, Harold Abramson,
Maureen E. Laflin, Jeffrey S. Lubbers, Charles Pou,
Jr., Janice M. Fleischer and Paula M. Young. Ethics
in the Expanding World of ADR: Considerations,
Conundrums, and Conflicts. 49 S. Tex. L. Rev. 787-
1293 (2008).

REMEDIES
Anzivino, Ralph C. The Economic Loss Doctrine:
Distinguishing Economic Loss From Non-Economic

Loss. 91 Marq. L. Rev. 1081-1117 (2008).

Leal, Manuel, D. Why There Is Disobedience of

Court Orders: Contempt of Court and
Neuroeconomics. 26 QLR 1015-1068 (2008).
TORTS

Durkin, Chelsea Sage. Comment. How Strong

Stands the Federal Tort Claims Act Wall? The Effect
of the Good Samaritan and Negligence Per Se
Doctrines on Governmental Tort Liability. 39 Ariz.
St. L. J. 269-295 (2007).

Ginsberg, Marc D. and Tricia E. McVicker. Not for
the Faint of Heart: Does a Hospital Owe a Duty To
Warn a Squeamish Visitor? 41 J. Marshall L. Rev.
473-486 (2008).

Katz, Elizabeth. Note. How Automobile Accidents
Stalled the Development of Interspousal Liability. 94
Va. L. Rev. 1213-1258 (2008).

Krstulic, Anna M. Comment. America’s Most
Shocking Standard: When Innocent Parties Are
Injured or Killed in High-Speed Pursuits, What
Police Conduct Sufficiently “Shocks the Conscience”
To Allow Recovery? (Meals v. City of Memphis 493
F3d 720, 2007.) 47 Washburn L. J. 785-815 (2008).

I Lee Livingston is a partner with Tremblay & Smith in
Charlottesville.
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