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“Waive the Tort and
Sue in Contract” —
The Current State of
Virginia Law

by Ronald M. Ayers

~\ nly the old-timers remember the adage,
“Waive the tort and sue in contract,” and its

reverse, “Waive the contract and sue in tort.”
Before 1977, Virginia law embodied a strict doctrine

of election of remedies, grounded in both procedure

and substance, that dictated the proper scope of
pleadings and forbade the joinder of tort actions and
contract actions. The legislature’s abolition of the
procedural objection in 1977 has cleared the land-
scape, and similarly, post-1977 judicial decisions
make much clearer the substantive impropriety of
trying to plead a contract claim as a tort. To place
current law in perspective, this article will briefly
describe the operation of the old rule, its legislative
modification, and the subsequent case law establish-
ing that the breach of a contractual duty does not
give rise to a tort claim.

Standard Products Co. v. Wooldridge & Co., 214
Va. 476, 201 S.E.2d 801 (1974), illustrates the old
rfule. In that case, the plaintiff attempted to pursue
both a claim in contract and one in tort against the
defendants, an insurance brokerage business and an

- individual agent. The trial court sustained the defen-

dants’ demurrer on the ground that the motion for
judgment constituted a misjoinder of actions, and

required the plaintiff to elect between its tort and .

contract counts. The plaintiff elected to proceed in

tort, but then filed a separate action for breach of
contract. In that contract action, the plaintiff

obtained a default judgment against the defendant

brokerage business, after the plaintiff nonsuited the -

agent.
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'In the companion tort action, the agent’s special
plea was sustained by the trial court, on the ground
that the plamtlff was barred from prOccedmg against

-the agent by virtue of the default judgment against
the brokerage business in the conttact action. The

Suprcmc Cotirt of Vitginia affirmed and discussed at

length the prrncrplc that:
[O]ne waiving a tort dand suing in contract
makes such a binding election of remedy as
cannot be reconsidered.... He cannot thete-
after treat the action brought as if it were a
tort action, or bring an action of tort with
regard to the same cause of action, notwith--
standing he was unsuccessful in the action of
contract.... By waiving the tort and suing in
contract, a party necessarily waives the entire
tort....

Id. at 483, 201 S.E.2d at 806. See wlso
Kavanaugh v. Donovpm 186 Va.- 85, 93, 41 S.E.2d
489, 493 (1947) (“It is elcmcntary that causes of
action in tort arid contract should not be joined in
the same notice of motion or declaration. They are
not of the same nature.”) The Standard Products
Court held that the plaintiff, by instituting its second

. Tort — cont’d on page 6
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