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Who Holds the
Physician-Patient

Privilege in
Virginia?:

The Astounding
Answer to an

Unlikely Enigma
Professor James J. Duane

Every lawyer in Virginia knows at least a little bit about the
statutory privilege entitled “Communications Between
Physicians and Patients,” Code § 8.01-399. The statute is

not a model of clarity or simplicity. It is over 900 words long, and
probably no lawyer on earth is thoroughly conversant with its
labyrinth of exceptions to exceptions. Just the same, if you are a trial
lawyer in Virginia, you presumably imagine that you understand at
least the most fundamental features of this law and its operation.
Before you finish this essay, however, you will learn something quite
unexpected about this statute that is sure to astound you.

The most fundamental issue involving the interpretation of §
8.01-399, like any other privilege, is the question of who controls
the privilege. In the jargon of evidence law, we might ask: who is the
holder of the privilege?  Probably the most “distinctive attribute of a
privilege is that it has a holder,” and “only the holder has the ulti-
mate authority to assert or waive the privilege,”1 although others
may also be authorized to assert it on his behalf. If the physician and
the patient disagree over whether the patient’s secrets should be dis-
closed in court, whose preference will prevail?

Try your hand at the following simple multiple-choice ques-
tion. Let us assume that a civil case involves a confidential commu-
nication by a patient to his physician that is clearly privileged under
Virginia Code § 8.01-399 (that is, we assume the case does not fall

within any of the exceptions in the statute). Under that statute,
when may the physician testify at trial and disclose privileged med-
ical information that he obtained in confidence from the patient?

A. Only if the patient consents; it is up to the patient, who is
the holder of the privilege, no matter what the physician
wants to do.

B. Only if the physician does so willingly; it is up to the physi-
cian, who is the holder of the privilege, no matter what the
patient wants.

C. Only if both the patient and the physician consent to the
disclosure, since the privilege is held jointly by both.

D. He may testify if either the patient or the physician consents
to the disclosure; either one may unilaterally waive the priv-
ilege, even over the objection of the other, and neither one
may assert the privilege if the other wishes to waive it.

Sounds simple, doesn’t it? At least, it should be ridiculously sim-
ple, since it involves the most basic aspect of the statute. Circle what
you think is the correct answer before you read any further. As it
turns out, the answer to this question is certain to amaze you. In
fact, the more you know about evidence law, the less likely you are
to get this question right!2

In any state but Virginia, the answer would be too obvious to
deserve even a one-paragraph explanation. Here in Virginia, as it
turns out, the matter is much more complicated.
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In twenty-five years of trial practice, I have been called many
things, some not mentionable in print. Recently, a close
friend from college derided me as “a camel.” He pointed out

that I have worked for the same law firm for over twenty years;
I never took part in the entrepreneurial opportunities of the
tech boom; and I have spent my adult life advocating the inter-
ests of others rather than pursuing my own “will.”

The insult, which probably sounds odd to the reader, was
familiar to me. It invoked “Thus Spake Zarathustra”, a quirky
personal “scripture” written by the 19th century philosopher
Fredrich Nietzsche. 

Nietzsche, who famously declared: “God is dead” and
coined the phrases: “The Will to Power” and “the Übermensch”
(“The Superman”) had his prophet Zarathustra argue that
Judeo-Christian men behave like camels. They kneel down to
take upon themselves whatever is heavy, believing that bearing
the load of another man is their natural function. Zarathustra
scorned as weakness the pursuit of knowledge for the sake of
truth and the love of those who despise us. Zarathustra
preached that the camel follows a false god named: “Thou
Shalt” when the name of the true god is: “I Will.” The
Superman he extolled transformed himself into a lion because
the lion’s world responds to his will alone.

Like many American undergraduates (most infamously
Leopold and Loeb), my friend and I enjoyed Nietzsche’s frontal
assault on Christian morality. Maybe our Christianity really was
a “slave religion” that enshrined humility as the highest virtue,
justified the eventual submission of the proud and powerful to
the meek and powerless, and inverted the just social order in
which the “best” men and women should exercise power.
(Sophomoric graffiti in my dorm read: “Nietzsche is peachy”).

The claims of Nietzsche, and other egoist ethicists like Ayn
Rand, harmonized powerfully with the principles of the Law
and Economics movement that became influential after we left
law school. Ronald Coase theorized that efficient markets com-
posed of perfectly rational self-interested actors are better suit-
ed than governments to adjust among themselves the “external
transaction costs” of commerce (like air pollution). Richard
Posner’s seminal “The Economics of Law” spawned the amoral
theory of “efficient breach of contract” that sought to replace,
as outmoded, the notion that the duty to strictly perform con-
tractual covenants was “sacred” (because they were modeled
after the original Abrahamic covenant between God and man).

The profound expansion of personal freedoms and free markets
that animated the American business and legal culture of the
1980s and 1990s surely found its moral foundation in egoist
ethics and “Chicago School” economics.

We never imagined that in the twenty-first century Allah
would demonstrate that while the Judeo-Christian god might
be dead, He was alive and well in the Muslim nation states of
the Middle East. We failed to realize that millions of young men
and women in those countries never heard the Nietzschian mes-
sage that the submission of the self to the will of god is ante-
diluvian, irrational, and the slave master’s moral code.

So, what has this camel insult and its allusion to Nietzsche’s
moral philosophy got to do with the Litigation Section of the
Virginia State Bar? Perhaps everything. Perhaps nothing.

Thinking about ethical philosophy is essential for trial
lawyers. Philosophy is sometimes defined as the rediscovery of
the lost original wisdom of mankind. Justice is a large part of
that original wisdom. Justice is what we trial lawyers claim to be
about. We should think seriously about that claim.

We live in a world of dramatically different claims about
the nature of justice. We modern Americans increasingly see
justice as the protection of our “natural right” to exercise our
personal political, economic and moral freedoms. Much of the
rest of the world understands justice as surrendering to the
revealed will of God. That is what the word “Islam” means. For
many centuries the Judeo-Christian west thought of justice in
the very same way. Job’s demand that God explain himself, in
particular his infliction of miseries which Job perceived as
unjust, was unthinkable. It is what makes the Book of Job such
a radical text and justifies William Safire’s claim that Job was
“The First Dissident.”

There is a powerful but often forgotten theory of justice
that preceded ethical egoism, theocracy, Immanuel Kant’s cat-
egorical imperative and John Rawl’s thought experiments. I
think it is relevant to our time and circumstances. In Plato’s
“The Republic,” Socrates describes justice as harmony, both
internal and external. Internal justice is a proper balance in the
soul. External harmony is the pursuit of harmony within the
state. Plato argued that in order to live a good life, the just
individual must live in a just society. In fact, the just individ-
ual and the just society depend upon one another. Neither one
can exist alone. 

I am convinced that in our stridently secular society, in
which law has become a kind of substitute civic religion, trial
lawyers have a powerful opportunity to advance the Platonic
ideals of personal justice and the just society. We are servants,
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Ghostwriting:
A Violation of
Ethics Rules
Christopher L. Spinelli, Esquire

Consider the following hypothetical:
Attorney Alice is meeting with the potential client who merely

wants her to review a Motion for Judgment that he has drafted pro
se for court filing. The potential client wants Alice to add necessary
details to the pleading so as to survive demurrer, but he doesn’t want
to retain Alice for full representation in the litigation matter. “I just
want to pay you for a little legal editing,” he says. Such assistance is
known as “ghostwriting” and, under Virginia’s Code of Professional
Responsibility, must be declined.

Kk Kk Kk
Assuming the client has a bona fide cause of action, what should

Alice do? Hungry for business, she reviews the law and ethics in favor
of this particular unbundled representation. Rule 1.2 of the Rules of
Professional Conduct states in part that “a lawyer shall abide by a
client’s decisions concerning the objectives of representation….”
Comment 4 under Rule 1.2 states in part, “The objectives or scope
of services provided by a lawyer may be limited by agreement with
the client or by the terms under which the lawyer’s services are made
available to the client.” Alice considers, that in some contexts,
unbundling of services makes attorneys more affordable for clients
who need legal help. 

However, she looks to Virginia Legal Ethics Opinions for fur-
ther guidance. In Legal Ethics Opinion 1592 (1994), the attorney
for one codefendant ghostwrote related discovery responses for a pro
se codefendant. Conflicts aside, the Opinion held that attorneys who
draft documents for pro se litigants would likely be deemed counsel
of record, and would therefore be making misrepresentations to the
court. Because the attorney is allowing the pro se codefendant to rep-
resent to the court that he is still pro se, the attorney may be violat-
ing Rule 3.3 of the Rules of Professional Conduct disallowing mis-
representation to the court.

Upon reflection, Attorney Alice declines representation of the
potential client. While she appreciates the value of unbundling legal
services, she concludes that the risk to her integrity and reputation is
too great to ghostwrite in a litigation context.

Kk Kk Kk
Assume instead that the case could be heard in federal court.

Although the Rules of Professional Conduct still apply in federal
court, does Alice have a broader range of discretion to unbundle lit-
igation services? The simple answer is no. In Laremont-Lopez v.
Southeastern Tidewater Opportunity Center, 968 F. Supp. 1075 (E.D.

Va. 1997), attorneys anonymously drafted complaints for the pro
se plaintiff. Upon discovery of this practice, the Court noted that
ghostwriting skews the playing field, and issued a rule to show
cause why the attorneys should not be held in contempt. Id. See
also Clarke v. United States, 955 F. Supp. 593 (E.D Va. 1997) (hold-
ing that ghostwriting pleadings for a pro se litigant is “unethical and
contemptuous”). 

A more recent federal case dealing with ghostwriting is
Washington v. Hampton Roads Shipping Assoc., No. ____________,
2002 WL 32488476 (E.D. Va. date 2002). In that case, the defen-
dants called for sanctions under Rule 11 of the Federal Rules of Civil
Procedure against an attorney who was accused of ghostwriting the
pro se plaintiff ’s pleadings. While the Court found no evidence of
ghostwriting, it commented in dicta that “Ghost-writing is in viola-
tion of Rule 11.” Id. at 5 n.6. 

As a result of her research, Attorney Alice concludes that, with-
out being fully retained for the entire litigation matter, she is unable
to assist the potential client regardless whether the pleadings should
be filed in federal or state court.

Kk Kk Kk
Later that same day, Attorney Alice’s supervising attorney,

Partner Patrick, asks Alice to proof-read and ghostwrite a pro se
Motion for Judgment drafted by Confident Cal, a non-attorney pro-
fessional and friend of Partner Patrick. While Cal’s pro se claims are
clearly frivolous, Cal indicates that he would withdraw the pleadings
once Cal got what he wanted from the prospective defendant. “I just
want to scare the defendant a little bit,” he says. However, Rule 3.1
of the Rules of Professional Conduct states that “[a] lawyer shall not
bring … a proceeding … unless there is a basis for doing so which is
not frivolous….” Comment 2 of Rule 3.1 states that “The action is
frivolous … if the client desires to have the action taken primarily for
the purpose of harassing or maliciously injuring a person….” 

Ethically, Attorney Alice cannot ghostwrite any pleadings.
Moreover, she cannot become involved in a plaintiff ’s frivolous or
harassing lawsuits, even anonymously. What’s more, once Cal’s friv-
olous lawsuit is dismissed in court, who will Cal most likely blame
for the dismissal? Why, the associate attorney assigned to the imper-
missible task. Accordingly, Alice tactfully and discretely advises
Partner Patrick of her analysis.

With certain legal services, however, ghostwritten documents
can serve clients well because the clients may only request limited
legal services or legal services for which they can or are willing to
pay. Retaining an attorney to review and edit a simple contract prior
to execution is a typical example. However, when an attorney works
on a pleading to be submitted to a court, even a brief editing job
potentially renders the attorney the client’s attorney of record for the
entire matter although that lawyer may have no further control over
the outcome of the case. Moreover, that lawyer may not have any
intention to represent the client for the duration of the litigation,
and the client may not have the financial resources to compensate
the attorney for her continued, albeit involuntary, representation.
Attorneys should avoid ghostwriting as it is impermissible and only
conjures trouble. U
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The Most Sensible Reading of the Statute
To anyone who knows anything about evidence law, but not much
about the Virginia statute, the “obvious” answer would be “A” – it
all depends on what the patient wants, since he holds the privilege.
That would be the correct answer under the law of probably every
other state, including all those that have adopted Uniform Rule of
Evidence 503(b), which provides that the “patient has a privilege to
refuse to disclose and to prevent any other person from disclosing
confidential communications” made to his physician for the pur-
pose of diagnosis or treatment. Even the leading reference work on
Virginia evidence law categorically asserted just last year (although
without any explanation or supporting authority) that the privilege
created by § 8.01-399 “may be waived by the patient, and only by
the patient.”3

If that were true, of course, it would be typical of virtually
every American privilege. Whenever a privilege is created for con-
fidential communications between a layman and a professional
(such as a physician, lawyer, therapist, or rabbi), the laws of every
state almost invariably make the layman the holder of the privi-
lege.4 That is no surprise, since any other rule would be impossi-
ble to reconcile with the purpose of the privilege. For centuries,
courts have reasoned that privileges are justified either by the need
to encourage people to speak with candor in certain important set-
tings, or else by the intrinsic value of protecting the secrecy of cer-
tain extremely sensitive matters. Under either of those theories, the
privilege naturally belongs only to the patient or the client. After
all, he is the only one at the meeting who is supposed to be disclos-
ing sensitive secrets about his medical or legal or spiritual problems
(at least there is no good reason for them to be talking about his
doctor’s medical problems) — not to mention that he is the one
paying for the meeting. The “humanistic values of autonomy and
privacy” amply justify the creation of a physician-patient privi-
lege,5 which has been codified in 42 out of 50 states.6

Moreover, that is precisely how the Supreme Court of
Virginia once interpreted this same law. Just seven years ago, in
Fairfax Hospital v. Curtis, the Supreme Court held that § 8.01-399
reflects a health care provider’s “obligation to preserve the confi-
dentiality of information about the patient,” who often “must
reveal the most intimate aspects of his or her life to the health care
provider during the course of treatment.”7 Admittedly, the court
was resolving the scope of a physician’s duty of confidentiality
under state tort law, and not the reach of the privilege. Still, the
Court held that this very statute, § 8.01-399, defines and limits
when a physician is “permitted” to disclose a patient’s medical
records,8 and creates a legal duty to not release the patient’s records
without first obtaining “permission from either a court or the
patient.”9 That language plainly suggests that the privilege belongs
to the patient – as it does in probably every other state – and may
be waived only with her consent. 

The Most Literal Reading of the Statute
Unfortunately, the matter is not nearly that simple, because there
is a radical deviation between the purpose and the language of the
statute. Contrary to what the court asserted in Fairfax Hospital v.
Curtis, the literal language of Virginia Code § 8.01-399 does not
limit or define the circumstances under which a physician is “per-
mitted” to disclose privileged secrets while on the witness stand.
On the contrary, the statute actually specifies when a physician
may or may not “be required to testify in any civil action, respect-
ing any information that he may have acquired in attending, exam-
ining or treating the patient in a professional capacity.”10 That lan-
guage, taken literally and in isolation, imposes limits only on the
physician’s involuntary testimony, and sets no limits on when the
physician can freely testify to things that he is willing to disclose.
The statute requires the patient’s consent only if the physician is to
be required to disclose privileged information (presumably over the
physician’s futile “objection”); no such consent from the patient is
explicitly required before the physician is permitted to make a vol-
untary disclosure.

Under a literal reading, therefore, the patient actually has no
privilege of any kind, and no right to preclude the physician from
voluntarily disclosing anything he wishes in court.11 That stingy
reading of the statute is obviously consistent with a decision by the
United States Court of Appeals for the Fourth Circuit, which relied
on similar language in Virginia’s priest-penitent privilege to con-
clude that only the clergyman holds that privilege and has standing
to decide whether to disclose confidences related to him by a
parishioner. The court concluded that because Virginia Code §
8.01-400 provides only that a priest may not be “required” to make
disclosure of certain confidences, the law “plainly invests the priest
with the privilege” and is therefore “his alone to claim.”12

Moreover, well-settled principles of statutory construction fur-
nish substantial precedent for that sort of narrow interpretation.
The appellate courts of Virginia have repeatedly announced their
preference for interpreting all privileges strictly and narrowly, and
for enforcing all laws according to their plain language. When
those two principles coincide – that is, when the literal reading of
a privilege statute is also the reading that is more restrictive of the
privilege – the Virginia courts never hesitate to summarily adopt
that interpretation without any explanation or analysis.13 That
approach is applied with special force in the context of § 8.01-399,
since the common law recognized no physician-patient privilege at
all, and the Virginia courts therefore do not recognize any such
privilege beyond the protection created by the statute.14

The Problems with the Literal Reading of the
Statute
But all this does not mean that the literal reading of Virginia’s
physician-patient privilege is the only proper interpretation, or
even that it is the most natural. The Supreme Court of Virginia has
said that a statute must be interpreted in accordance with its plain
and unambiguous language “unless a literal interpretation would
result in a manifest absurdity.”15 There is ample room for a pow-

Who Holds the Physician-Patient
Privilege in Virginia? cont’d from page 1
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erful argument that the narrow and literal reading of § 8.01-
399(A) would indeed render the law “a manifest absurdity.” In
every state other than Virginia, it is unheard of to place a so-called
privilege outside the control of the very party whose confidential
disclosures are supposedly protected by the privilege. Not one of
the privileges set forth in the Uniform Rules of Evidence or the
proposed Federal Rules of Evidence is written that way.

Moreover, it must be remembered that this lengthy statute
begins with the statement that physicians may not be required to
testify to privileged medical information “[e]xcept at the request or
with the consent of the patient.”16 These words, the very first
words in the statute, make it plain that the statute never gives a
physician any absolute privilege to refuse to testify (at least not with-
out the concurrence of the patient), and clearly confirm that the
General Assembly was interested in giv-
ing the patient some sort of important
say in the matter. (No similar reference to
the “consent” of the layman, by the way,
is contained in § 8.01-400, which the
Fourth Circuit interpreted as giving a
privilege only to the priest and not to the
penitent.) This suggests that perhaps the
General Assembly really meant to define
when a physician is permitted to disclose
confidences without the consent of the
patient — as privilege statutes almost
invariably do — and that its unfortunate
use of the word “required” in this context
was an awkward oversight. Indeed, you
need not take my word for it. That is pre-
cisely how the Supreme Court of Virginia
read this same language in Fairfax
Hospital v. Curtis, when it declared that
this statute “permitted disclosure” by the
physician only when the case fell within
one of the exceptions set forth in the statute!17

Besides, a literal reading of the first line of this clumsily word-
ed statute would flagrantly violate “the settled principle of statuto-
ry construction that every part of a statute is presumed to have
some effect and no part will be considered meaningless unless
absolutely necessary.”18 If the plain language of § 8.01-399(A) is
taken out of context and examined in isolation, as I have said, it
would seem to define only when a physician may be required to
involuntarily disclose medical secrets over his objection, but would
never give the patient any right to stop him from making a volun-
tary disclosure any time he pleases. But that reading would make
superfluous most of subsection (F) of that same law, which spells
out exceptions for several specific situations in which the physician
is “permitted” to make a voluntary disclosure even without the
patient’s consent — for example, to protect himself from malprac-
tice accusations.19 There would be no need for those exceptions if
the statute had been intended to give a privilege only to the physi-
cian, and to give patients no rights to prevent a physician from

making a voluntary disclosure of privileged communications.
The unfortunate truth is that Code § 8.01-399 was very clum-

sily drafted, and there is no interpretation of that law that does not
conflict with at least one of the most well settled principles of statu-
tory interpretation.

What Difference Does It Make?
Some may respond to this discussion of the privilege statute by
pointing out that Virginia tort law already imposes a duty on
physicians to refrain from at least certain kinds of extrajudicial dis-
closures of medical confidences without the consent of the patient,
as the court held in Fairfax Hospital v. Curtis. And so, some may
argue, there is no need for the statutory privilege to give the patient
any rights at all, because the physician is already under a pre-exist-

ing duty to assert the privilege when he
can. But the matter, unfortunately, is not
nearly that simple. 

First of all, the Fairfax Hospital case
based its reading of state tort law largely
on its assumption that § 8.01-399
imposes limits on when a physician is
“permitted” to disclose privileged infor-
mation, an assumption that would fall if
the courts ever adopt a literal reading of
the statute.20 Moreover, in Fairfax
Hospital, the court specifically noted that
the forbidden disclosure in that case was
“extrajudicial,” so it did not decide
whether the duty of confidentiality
applies to a physician who is invited to
relate what he knows about relevant and
unprivileged medical information dur-
ing pretrial discovery proceedings or at
trial.21 And it is unclear whether any-
thing of the common law rule

announced in Fairfax Hospital survived the subsequent enactment
of Virginia’s extremely detailed statutory provisions regulating the
privacy of a patient’s medical records, codified under the title of
“Health Records Privacy.”22 That elaborate legislative scheme reg-
ulates in minute detail all of the same privacy concerns identified
by the court in Fairfax Hospital, but specifically provides that it
imposes no limitations on “testimony in accordance with § 8.01-
399,”23 so that Act gives a patient no greater rights than he enjoys
under the privilege statute to stop his physician from revealing
medical secrets through testimony in a judicial proceeding. 

A physician is normally obligated to safeguard patient confi-
dences and privacy only “within the constraints of the law,”24

whatever that means. In the absence of a valid privilege, it is quite
likely that physicians, just like lawyers, have no ethical duty to
refrain from answering questions about even “confidential” (but
unprivileged) matters that are relevant to a pending lawsuit.25

That is why, even when a witness has a professional ethical obliga-
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tion of confidentiality to refrain from unauthorized extrajudicial
disclosures, “complete confidentiality can generally be guaranteed
only if an evidentiary privilege also applies.”26

For all these many reasons, it is likely to make a great deal of
practical difference in the long run whether the statutory privilege
of § 8.01-399 should be interpreted as giving the patient any rights
to prevent her physician from making a voluntary disclosure of her
medical history on the witness stand.

The Tragic Holding in Wright v. Kaye
As we have seen, the proper interpretation of this important privilege
requires the delicate balancing of the most fundamental principles of
statutory interpretation, which point to two conflicting interpreta-
tions of the law and its reach. Tragically, however, the Supreme Court
of Virginia has now resolved this critical issue in a passing comment
so cursory as to be almost accidental, and with no indication that the
court even realized the intricacy of the matter at all.

Just last year, in Wright v. Kaye,27 a case involving a most
unusual set of facts, the Supreme Court had to decide whether §
8.01-399 could be used by a personal injury plaintiff to preclude a
physician from testifying as a paid expert witness for the defense,
even though he had never seen or treated her, merely because she
had been treated by another physician who was employed in the
same medical group. The court held that she could not, reasoning
that the law is limited to physicians who have treated a patient or
have acquired confidential information about her in that capacity,
and there was no evidence that the expert witness had ever done
either in that case.28

That should have been the end of the matter. There was no
need for the court to give any other reason for its holding, in keep-
ing with the cardinal axiom that appellate courts should always
refrain from attempting to decide a case on any broader grounds
than necessary. (Indeed, it is surprising the Court even went that
far, since her objection presumably could have been overruled sim-
ply on the grounds that she had waived any claim of privilege she
might have had by electing to become the plaintiff in a personal
injury action, although the court gave no indication that it consid-
ered that possibility.29)

Unfortunately, however, the court did not stop there. Not
nearly. As an alternative and independent basis for its holding —
indeed, the first of the three reasons given by it — the Supreme
Court also concluded that her privilege objection had to be over-
ruled simply because:

First, Code § 8.01-399 states that no practitioner of the
healing arts “shall be required” to offer testimony. Dr.
Krebs agreed to testify voluntarily – his testimony was in
no way “required.”30

That’s it. In the span of two short sentences, with no indica-
tion that it was aware of the conflicting arguments that can be
made on both sides of this vital question, the Supreme Court
decided to read the statute narrowly and literally so that it has no
applicability to physicians who “agree to testify voluntarily.”  With
all due respect, this passage is reminiscent of the sort of analysis one
frequently sees near the very end of a bluebook written by a law
student who is rapidly running out of time on a final examination.

That dubious reasoning sweeps far too broadly, since it cannot
be logically limited to expert witnesses who never treated the
patient. If the statute only prevents physicians from being
“required” to testify and therefore does not apply to physicians
“who agree to testify voluntarily,” as the court held in Wright, then
any physician — even a patient’s treating physician — can always
testify and disclose privileged information about her health and
treatment any time he wishes without violating this statute, even if
the patient was not a party to the case and had never placed her
medical condition at issue, as long as the traitorous physician was
not required to testify but did so voluntarily, perhaps for pay.
Moreover, the same conclusion presumably also must follow for
confidential communications with one’s counselor, social worker,
or psychologist, since the privilege for communications with those
professionals contains the same operative language, declaring only
that they may not be “required” to disclose such confidences unless
the client consents.31

Under the holding in Wright v. Kaye, therefore, the astounding
answer to the multiple-choice question at the beginning of this arti-
cle is “D”: disclosure is proper as long as either the physician or the
patient consents, no matter how strenuously the other one objects.

That is nothing short of bizarre. I have not read every privi-
lege statute written in America (I am not being paid to write this,
after all), but I have read a great number of them, and I have never
seen any other statutory privilege that works that way. I ran this
question past Professor Edward Imwinkelried, the author of the
nation’s preeminent reference work on privilege law, and he told
me that he has never seen one either.32

I will be the first to concede that the holding in Wright v. Kaye
is perfectly consistent with a literal reading of the first sentence of
Code § 8.01-399, at least if that line is wrenched out of context and
interpreted with no regard for the obvious conflicting implications
of subsection (F) of the same law. But I for one have no hesitation
in pronouncing that result “a manifest absurdity.” That logic oblit-
erates the main purpose behind the privilege by completely elimi-
nating the ability of the patient to decide when his sensitive and
confidential statements to his physician would be kept out of evi-
dence. It would render most of subsection (F) a futile and meaning-
less nullity. And it would also seem to overrule much of the court’s
reasoning in Fairfax Hospital v. Curtis, at least sub silentio.33

I acknowledge that Virginia’s physician-patient privilege is rid-
dled with so many exceptions that the patient would often be
unable to prevent disclosure of his medical records no matter who
is given standing to assert the objection. But the holding in Wright
v. Kaye seemingly eliminates any possibility that the patient could
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ever use this statute to prevent his physician from giving voluntary
testimony in any case.  It is difficult to believe that the General
Assembly could have intended to write a law with so many words
and so little value.

Perhaps the most bizarre implication of the holding in Wright
v. Kaye is that it means that this statute is not a true “privilege” at
all. Every privilege from every other American jurisdiction always
has at least one holder – a person who has the right to decide
whether to assert the objection and thereby prevent others from
disclosing the information in court. (A few privileges sometimes
have more than one holder; for example, the privilege for confiden-
tial marital communications typically is held by both spouses,
either of whom may assert the privilege with or without the con-
currence of the other.) 

Under the literal reading of § 8.01-399 adopted by the
Supreme Court of Virginia in Wright, however, neither the physi-
cian nor the patient may be fairly described as the holder of this so-
called privilege. The patient cannot refuse to answer questions
about what he told his physician, and cannot prevent his physician
from doing so voluntarily. The physician, likewise, can neither pre-
vent the patient from disclosing those details, and cannot even
refuse to do so himself if the patient consents to the disclosure. As
construed in Wright, all this maladroit “privilege” statute supposed-
ly does is give the physician the right to refuse to answer such ques-
tions if and only if neither the patient nor the physician consents to
the question. Neither party is given an absolute unilateral right
under this law to object to any question to either one of them about
what passed between them in private. No legal “right” is a true
privilege (or even a genuine right, for that matter) if it can only be
exercised with the consent of someone else.34

I am in no position to proclaim with confidence that the hold-
ing in Wright was wrong. It is faithful to the literal language of at
least part of this terribly worded statute, on the one hand, and that
is no small matter. On the other hand, it produces several results
that are manifestly absurd, which is the one time that courts should
refuse to interpret a law in accordance with its literal terms. All I
can say with confidence is that this issue is close enough, and
important enough, that it never should have been resolved in a
two-sentence “drive-by decision,” especially in a case that easily
could have been decided on incomparably narrower grounds. U 

1. CHRISTOPHER MUELLER AND LAIRD KIRKPATRICK, EVIDENCE 291 (3rd ed. 2003).
2. On May 12 and 14, two months after the Supreme Court of Virginia decided this

question in Wright v. Kaye, 267 Va. 510, 593 S.E.2d 307 (2004), I put this same
multiple-choice question to hundreds of Virginia lawyers at a CLE evidence semi-
nar sponsored by the Virginia CLE Foundation and conducted in Tysons Corner
and Richmond. Fewer than 5% of the lawyers guessed the answer chosen by the
Supreme Court – and many of them by that point in my talk had simply figured
out that all of my questions, by design, involved the most surprising and unlikely
aspects of Virginia evidence law, so that the “right” answer was usually the one that
seemed to make the least sense.

3. CHARLES E. FRIEND, THE LAW OF EVIDENCE IN VIRGINIA 260 (6th ed. 2003); accord
CRAIG D. JOHNSTON, TRIAL HANDBOOK FOR VIRGINIA LAWYERS §18:14 (2004)
(“The physician-patient privilege belongs to the patient, and only the patient may
invoke or waive it.”) Oddly, neither reference work cites any authority for this asser-

tion about the operation of the statute.
4. MUELLER & KIRKPATRICK, supra note 1, at 291 (“With respect to professional serv-

ices, the holder is usually the recipient of the professional services rather than the
provider. It is … the patient[,] not the psychotherapist, who decides whether the
privilege will be waived or asserted.”)

5. EDWARD J. IMWINKELRIED, THE NEW WIGMORE: EVIDENTIARY PRIVILEGES § 6.2.6,
at 497 (2002).

6. Id. at 490.
7. Fairfax Hosp. v. Curtis, 254 Va. 437, 442, 492 S.E.2d 642, 644 (1997).
8. Id. at 443, 492 S.E.2d at 645. Indeed, in that case the court went so far as to hold

that a hospital that had already received a notice of claim by a plaintiff intending to
sue the hospital because of its alleged negligence in the delivery of her baby could
not, without court permission or the consent of the patient, privately disclose her
medical records to its attorney and to one of its nurses named as a codefendant. Id.
It is surprisingly unclear how much of that narrow holding is still good law after
Archambault v. Roller, 254 Va. 210, 213, 491 S.E.2d 729, 731 (1997), which held
that Code § 8.01-399(F) allowed a nonparty physician preparing for a deposition to
disclose medical records to her lawyer for the protection of her unspecified “legal
rights,” even though she was not even a potential party to the case and “could not
have been drawn into the litigation because all applicable statutes of limitations had
run.” Although Fairfax Hospital was decided first, it was based on events from an
earlier point in time, before the enactment of § 8.01-399(F). Unfortunately, Fairfax
Hospital never even cited, much less distinguished, its holding several weeks earlier
in Archambault, leaving it for the bar to only guess how those holdings are to be rec-
onciled in cases arising since the enactment of § 8.01-399(F).

9. Id. The court was interpreting the statute as it was worded before its 1993 amend-
ment, but the earlier version contained the same language that now appears in Code
§ 8.01-399(A), the portion of the law that is critical to our inquiry here.

10. Code § 8.01-399(A) (emphasis added).
11. To be precise, under a strict literal reading, the only right this bizarre law reserves to

a patient is the right to force his physician to testify to what the patient told him,
even if the physician would rather not do so. That is not what any objective observ-
er would call a “privilege.” Moreover, the patient would have that right even if this
statute had never been enacted.

12. Seidman v. Fishburne-Hudgins Educational Foundation, Inc., 724 F.2d 413, 416 (4th
Cir. 1984).

13. As I observed several years ago, “In the four most recent cases where a literal read-
ing of a statute yielded a result that was more restrictive of the scope of some privi-
lege, the Virginia appellate courts have summarily adopted that interpretation, often
with little or no discussion of whether that conclusion was the most sensible one.”
James J. Duane, The Bizarre Drafting Errors in the Virginia Statute on Privileged
Marital Communications, 12 REGENT UNIV. L. REV. 91, 95 (1999-2000) (citing
cases). For two subsequent cases in which the supreme court has done it again, see
Wright v. Kaye, 267 Va. 510, 593 S.E.2d 307 (2004), and Burns v. Commonwealth,
261 Va. 307, 332-33, 541 S.E.2d 872, 889-90 (2001).

14. Gibson v. Commonwealth, 216 Va. 412, 414, 219 S.E.2d 845, 847 (1975).
15. Horner v. Department of Mental Health, 268 Va. 187, 192, 597 S.E.2d 202, 204

(2004).
16. Code § 8.01-399(A).
17. 254 Va. at 443, 492 S.E.2d at 645 (emphasis added). Admittedly, to say that no

physician “shall be required” to disclose information without a patient’s consent (as
the statute reads) is not the same as saying that he is not “permitted” to do so, as the
court concluded in Curtis, but that is how the court read this very language. The
court gave no indication of any awareness that it was actually departing from the
plain language of the law, much less did it explain why it was doing so.

18. Sansom v. Board of Supervisors of Madison County, 257 Va. 589, 595, 514 S.E.2d
345, 349 (1999).

19. The statute affirmatively declares that it does not prevent a physician “from disclos-
ing any information that he may have acquired in attending, examining or treating a
patient in a professional capacity where such disclosure is necessary in connection
with … the protection or enforcement of the practitioner’s legal rights including such
rights with respect to medical malpractice actions, or the operations of a health care
facility or health maintenance organization or in order to comply with state or feder-
al law.” Code § 8.01-399(F). None of those exceptions would be necessary if the
statute had been intended to give the privilege entirely to the physician and to place
no limits on his ability to make voluntary disclosures when it suits him to do so. This
list is not exhaustive, by the way, and includes other “legal rights” not listed there,
including a physician’s right to the assistance of counsel in preparation for a deposi-
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One Bad Actor
Spoils the Case:
Dismissal as a
Sanction for
Spoliation of

Evidence
Mandi M. Smith
Randall T. Perdue

Both Virginia and federal law recognize the application of the
affirmative defense of spoliation of evidence. “The textbook
definition of ‘spoliation’ is ‘the intentional destruction of

evidence [.’] . . . However, spoliation issues also arise when evi-
dence is lost, altered or cannot be produced.”1 “Spoliation ‘encom-
passes [conduct that is either] . . . intentional or negligent.’”2 “A
spoliation inference may be applied in an existing action if, at the
time the evidence was lost or destroyed, ‘a reasonable person in the
[possessor’s] position should have foreseen that the evidence was
material to a potential civil action.’”3 This article will examine the
divergent treatment by the Virginia state courts and the federal
courts when presented with a claim of spoliation of evidence seek-
ing the ultimate defensive sanction: dismissal of the civil action.

Dismissal of Claims for Spoliation of Evidence
in Virginia Courts
The primary case on spoliation of evidence as an affirmative
defense to claims in a pending civil action is Gentry v. Toyota Motor
Corp.4 In Gentry, the driver of a motor vehicle was injured as a
result of a single-vehicle accident following circumstances under
which the engine of the motor vehicle began “racing” and the
motor vehicle accelerated.5 The driver brought an action against
the manufacturer and the sales dealer of the motor vehicle under a
causal theory of “sudden acceleration.” An expert retained by the
driver examined the subject vehicle and concluded that a tempera-
ture control cable impinged on the accelerator pedal rod and
caused the sudden acceleration.6 The expert then “without author-
ization or permission from anyone,” used a hacksaw on the vehi-
cle’s instrument panel and removed the temperature control cable.7

The defendants in Gentry moved to dismiss for spoliation of evi-
dence under a theory that removal of the temperature control cable
deprived the defendants of their right to inspect the vehicle for any
evidence of defect and that their ability to defend was severely prej-
udiced.8 After a hearing, the plaintiff moved for a stay of the spo-
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tion, even when the physician is neither an actual nor a potential party to any mal-
practice suit. Archambault v. Roller, 254 Va. 210, 213, 491 S.E.2d 729, 731 (1997).

20. Indeed, as we shall see, the state supreme court unwittingly overturned that very
assumption in Wright v. Kaye, 267 Va. 510, 593 S.E.2d 307 (2004).

21. Fairfax Hospital v. Curtis, 254 Va. 437, 445, 492 S.E.2d 642, 646 (1997).
22. The “Health Records Privacy” Act, Code § 32.1-127.1:03(A), was enacted pursuant

to the policies reflected in the federal Health Insurance Portability and
Accountability Act (“HIPAA”), Public Law 104-191. The Virginia version of the act
was enacted in 1997 and went into effect in 1998, after the decision in Fairfax
Hospital.

23. Virginia’s Health Records Privacy Act declares that “There is hereby recognized an
individual’s right of privacy in the content of his health records,” Code § 32.1-
127.1:03(A), but then adds in subsection (D)(3) that “health care entities may dis-
close health records … in testimony in accordance with §§ 8.01-399 and 8.01-
400.2.”

24. AMERICAN MEDICAL ASSOCIATION, PRINCIPLES OF MEDICAL ETHICS, Principle IV
(2001)

25. See AMERICAN BAR ASSOCIATION, MODEL RULES OF PROFESSIONAL CONDUCT 1.6(b).
26. MUELLER & KIRKPATRICK, supra note 1, at 291.
27. 267 Va. 510, 593 S.E.2d 307 (2004).
28. Id. at 526-27, 593 S.E.2d at 316.
29. See Code § 8.01-399(B).
30. Id.
31. Code § 8.01-400.2.
32. Professor Imwinkelried, who teaches at UC Davis Law School, is the author of the

two volumes on Evidentiary Privileges in The New Wigmore (Aspen Publishing
2002). He gave me his written consent to quote him on this point.

33. This is actually the second time in the last several years that the state supreme court,
in an almost casual adoption of a narrow and literal reading of a statutory privilege,
gave no indication of any awareness that it was essentially overruling an earlier case
in which it had adopted a broader reading of the statute that was inconsistent with
its language but perfectly consistent with its obvious purpose. See James J. Duane,
The Virginia Supreme Court Takes a Big Bite Out of the Privilege for Marital
Communications, 29 THE VIRGINIA BAR ASSOCIATION NEWS JOURNAL 8 (March
2003).

34. Imagine rewriting the Fifth Amendment to provide “You have an absolute right to
remain silent — unless your wife gives us her consent to make you talk.”

ZZZZZZZZZZZ
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Mandi M. Smith, Esquire and Randall T. Perdue, Esquire are Members in the
Staunton, Virginia law firm of Timberlake, Smith, Thomas & Moses, P.C.

but not slaves. We serve our clients’ desires without abandoning
our own ethical norms. We engage our intellect, energy and
rhetorical skill in the service of the ends they choose. Yet, in
doing so, we remain constrained by the essential personal
virtues of the just man: loyalty, courage, truthfulness, propor-
tionality and piety.

Our trial work does not manifest our personal “will to
power” in the world. Our efforts are of interest only to the par-
ties involved. Few of us will ever handle a case, like Brown v.
The Board of Education, which redesigns the very fabric of social
justice. Yet, if we develop the proper balance in ourselves and
seek true excellence in our courts, we can rightly claim to be the
hand maidens of Platonic justice. When we do it well, our work
is neither slave labor nor the grunt of a beast of burden. It is,
instead, the essence of personal and civic virtue – the practice
of Justice. U
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liation motion.9 The plaintiff then retained and designated a new
expert who offered an opinion that a defect existed also in the
design or manufacture of the vehicle’s carburetor which caused the
sudden acceleration.10 The defendants’ expert had the opportuni-
ty to examine the carburetor and concluded that the carburetor
functioned properly.11 The defendants renewed their spoliation
motion, and the trial court dismissed the action with prejudice.
The plaintiff appealed. 

The Supreme Court of Virginia reversed. The Gentry Court
applied a five-pronged test to determine whether the sanction of
dismissal was warranted under the facts of the case. A party seek-
ing dismissal for spoliation of evidence must establish:

1. that evidence existed that was relevant to pending or
reasonably foreseeable litigation;

2. that modification, alteration, or destruction of the
evidence occurred;

3. that an adverse party or its agent made the modifica-
tions or alterations;

4. that the modifications or alterations were made in bad
faith; and

5. that the modifications or alterations unfairly preju-
dice the moving party’s ability to prosecute or defend
a case.12

The Court’s ultimate decision in Gentry turned on application of
the fourth and fifth prongs.

First, the Supreme Court reasoned that the “wrongful act” in
removing the temperature control cable was not committed by the
plaintiff or her counsel; rather, the removal was effected by an
expert acting without the permission or authority of either the
plaintiff or her counsel. Thus, there was no direct act of “bad faith”
on the part of the plaintiff or her counsel.13

Secondly, the Gentry Court ruled that the removal of the tem-
perature control cable by plaintiff ’s first expert was not prejudicial
to the defendants because the plaintiff subsequently sought to
recover under a theory arising from alleged malfunction of the car-
buretor – a theory unrelated to the part of the vehicle destroyed by
the plaintiff ’s first expert. Thus, the Gentry Court concluded that
dismissal of the plaintiff ’s action was too severe a sanction consid-
ering the lack of prejudice suffered by the defendants.14

By contrast, in a recent case decided by the Circuit Court of
Rockingham County, the court found that dismissal of claims was
warranted by the facts presented. In Elizabeth A. Beard v. Climate
Control of Harrisonburg, Inc.,15 the plaintiff sought to recover
damages for loss of personal property destroyed by fire occurring in
a rental house in which the plaintiff resided. The plaintiff alleged
that the subject fire originated in the basement of the rental unit
and was caused by a malfunction in the liquid propane (LP)-fueled
furnace in service at the residence.16 Specifically, the plaintiff char-
acterized the subject malfunction as “delayed ignition.”17 The
plaintiff alleged that “delayed ignition” occurred when there was a
delay in the ignition of gas delivered to the burners of the furnace,
which delay allowed gas to accumulate at or near the burners of the
furnace.18 The subsequent delayed ignition of the accumulated gas
allegedly resulted in sudden ignition characterized as a “low-order”
explosion.19 The plaintiff brought her claim against defendant

alleging that the defendant negligently serviced the subject furnace
approximately seven weeks prior to the fire when the defendant
installed a replacement burner assembly in the furnace.20

On the morning immediately following the fire, the plaintiff
suspected that the furnace was the cause of the fire.21 The plain-
tiff ’s insurance carrier retained an expert in the field of cause and
origin to inspect the furnace and residence in its undisturbed con-
dition within four days following the fire.22 The plaintiff ’s insur-
ance carrier retained an expert in the field of mechanical engineer-
ing to inspect the furnace in its undisturbed condition within
twelve days following the fire.23

Within a month following the fire, the plaintiff consulted an
attorney.24 The plaintiff ’s counsel retained an expert in the field of
mechanical engineering to inspect the furnace in its undisturbed
condition within eight weeks following the fire.25 The plaintiff ’s
expert concluded that the furnace had experienced “delayed igni-
tion” at the inception of the fire and that certain omissions by the
defendant contributed to cause the “delayed ignition.”26

Within seven to ten months following the fire, the plaintiff
substantially cleaned the house of all fire debris.27 The fire debris
was collected in a dumpster located at the house and was ultimate-
ly removed from the property.28 In addition, the subject furnace
was removed from its original placement within the residence and
was relocated to an unsecured barn located across the public high-
way from the house.29 The plaintiff testified that she coordinated
her clean-up activities with her counsel.30

More than three months following the clean-up activities, and
thirteen months following the fire, the plaintiff initiated her action
against the defendant. In its Grounds of Defense, the defendant
raised the affirmative defense of spoliation of evidence based upon
the suspicion that the furnace had remained at the property unse-
cured and unprotected from additional degradation.31

Approximately six months following the initiation of plain-
tiff ’s action, the defendant retained experts in the fields of fire
cause and origin, and mechanical engineering, each of whom
inspected the property and the furnace. The defendant’s inspection
revealed that the residence had been cleaned of fire debris; that the
floor joists immediately above the furnace had been removed from
the premises; and that the basement floor in the area surrounding
the furnace had been swept clean. The furnace was not in its
original placement within the residence at the time of the inspec-
tion. The defendant’s experts discovered the furnace in the barn
located across the highway, but discovered that the internal func-
tional components had been removed from the furnace’s cabinet.
At her subsequent deposition, the plaintiff testified that at some
time prior to the defendant’s inspection she had been instructed to
remove the components from the furnace to prevent theft of the
components because the barn could not be locked.32

At a subsequent inspection of the missing components, a sig-
nificant number of the components remained missing. The defen-
dant’s experts determined that the missing components which
would have been encased in fire-resistant materials would not
have been destroyed by the fire. The defendant’s expert in
mechanical engineering concluded that “the loss and/or destruc-

One Bad Actor — cont’d on page 10
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tion of physical evidence that was recovered after the fire preclude
a complete investigation of the furnace.” At the deposition of the
plaintiff ’s expert in the field of mechanical engineering, the
expert testified that he had examined several furnace components
during his inspection and that the condition of such components
was a factor upon which he relied in reaching his conclusions.33

In regard to alternative causes of possible furnace malfunction,
the plaintiff ’s expert testified at deposition that certain compo-
nents were no longer available to permit an analysis of alternate
scenarios of cause.34

One month prior to the scheduled trial, discovery elapsed.
The defendant then moved the court to dismiss the plaintiff ’s
claims against the defendant on the basis of spoliation of evi-
dence.35 In addition, the defendant moved in limine to exclude
the proposed expert opinions of the plaintiff ’s expert in mechani-
cal engineering on the basis that the expert’s opinions were specu-
lative and conjectural, and that the plaintiff ’s expert had failed to
consider all variables that factor into the cause of “delayed igni-
tion,” which variables could not longer be considered due to the
loss of the internal components of the furnace.36

The court conducted hearings on the defendant’s pre-trial
motions. At the hearings, the court heard testimony of the plain-
tiff, the plaintiff ’s mechanical engineering expert, and the defen-
dant’s experts in the fields of fire cause and origin, and mechani-
cal engineering. 37 The evidence introduced at the hearings
included prototypes of the components missing from the furnace
to demonstrate the likelihood that the components would have
survived the fire.38

The circuit court dismissed the plaintiff ’s claim.39 There was
no question that the first, second, and third factors of the Gentry
test were resolved in favor of the defendant: (1) the furnace com-
ponents were relevant to pending or reasonably foreseeable litiga-
tion; (2) modification and destruction of the furnace components
occurred; and (3) the plaintiff, with concurrence of her counsel,
caused the modifications to and destruction of the furnace compo-
nents. In Beard, as in Gentry, the court’s determination turned on
application of the fourth and fifth prongs.

First, on the issue of “bad faith,” the Beard court found that
plaintiff had suspected as early as the day following the fire that the
furnace had contributed to the fire.40 The plaintiff ’s insurance car-
rier and the plaintiff ’s experts were provided the opportunity to
inspect the furnace in an undisturbed condition. The plaintiff
argued that there was no proof of “bad faith” because the plaintiff
did not intentionally remove the components with the specific
motive to deprive the defendant of the opportunity to inspect the
missing components. The Beard court rejected the plaintiff ’s asser-
tion that “bad faith” requires a finding of intentionality coupled
with improper motives. Indeed, the Beard court found evidence
sufficient to constitute “bad faith” notwithstanding its express find-
ing that plaintiff did not act intentionally with improper motives;
rather, the Beard court adopted a negligence standard in finding
facts sufficient to establish “bad faith.”41 The court found that the
plaintiff suspected the furnace was a cause of the fire; that plaintiff

then knew or should have known that the furnace components
would be relevant and material to her claim against the defendant;
and that plaintiff then had a duty to preserve the furnace compo-
nents.42 Because the plaintiff negligently failed to preserve the fur-
nace components, the plaintiff acted in “bad faith.”

Second, the Beard court distinguished the Gentry case on the
“prejudice” factor. In the Beard case, the plaintiff ’s theory
remained throughout the litigation that the furnace experienced
“delayed ignition.” The missing components were relevant to the
plaintiff ’s sole theory of “delayed ignition.” Because the defendant
was entitled to inspect the furnace with its components and to
defend against plaintiff ’s claims with alternate theories of causa-
tion, the defendant suffered prejudice warranting dismissal of the
plaintiff ’s claims.43

In addition, the Beard court reached an essential determina-
tion which justified application of the ultimate sanction of dis-
missal. The circuit court concluded that any less drastic yet appro-
priate sanction would ultimately produce the same result of dis-
missal of the plaintiff ’s claims. Because the defendant had moved
also to exclude the opinions of plaintiff ’s experts,44 the court
found an appropriate less drastic sanction would be to exclude the
expert opinions of any of plaintiff ’s experts who had an opportu-
nity to inspect the furnace in its undisturbed condition. Because
application of the less drastic sanction of excluding the plaintiff ’s
experts would render plaintiff unable to prove that malfunction of
the furnace caused the fire, then the court would be presented with
the certain issue of dismissal on defendant’s motion to strike plain-
tiff ’s evidence at the trial of the plaintiff ’s claims.45

Dismissal of Claims for Spoliation of Evidence
in Federal Courts
Not often do federal courts in the Fourth Circuit find themselves
bound by Virginia’s law on spoliation. Most recently in Hodge v.
Wal-mart Stores, Inc., the Fourth Circuit reaffirmed that spoliation
is “not a substantive claim or defense but a rule of evidence
administered in the discretion of the trial court.”46 Thus, whether
sanctions are appropriate in a federal case is governed by the “fed-
eral law of spoliation,” which arises from the court’s inherent
power to control the judicial process and litigation.47 The Fourth
Circuit’s law on spoliation recognizes several sanctions as a means
of “leveling the playing field and sanctioning the conduct of [the
spoliator]”: dismissal, summary judgment, exclusion of testimony
relating to the lost or destroyed evidence, and an adverse infer-
ence.48 In formulating the appropriate remedy and punitive
action for spoliation in an individual case, a federal court will con-
sider the degree of culpability of the spoliator and the prejudice
suffered by the moving party.49 Under the “federal law of spolia-
tion,” the ultimate sanction should be the least severe sanction
that will most effectively avoid substantial unfairness to the mov-
ing party and deter spoliation.50

Although Fourth Circuit courts list dismissal as an available
sanction under the “federal law of spoliation,”51 reported cases
primarily involve motions for adverse inference jury instructions
rather than motions to dismiss.52 In the Fourth Circuit, the
adverse inference sanction for spoliation is appropriate only where

One Bad Actor cont’d from page 9
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(1) the spoliator knew the evidence was relevant to some issue at
trial (2) and by his willful conduct, not mere negligence, such evi-
dence was lost or destroyed.53 However, proof of bad faith is
expressly not required for an adverse inference instruction as a
sanction under the “federal law of spoliation.”54 In Vodusek v
Bayliner Marine Corp., an explosion on a boat led to a personal
injury and products liability suit which was filed in federal court
based on diversity jurisdiction.55 During his examination of the
allegedly defective boat, the plaintiff ’s expert “employed destruc-
tive methods,” which rendered the boat useless for any subsequent
examination by the defendants or their experts.56 Relying gener-
ally on federal law for its approach to spoliation,57 the Fourth
Circuit affirmed the Maryland trial court’s adverse inference
instruction based on the plaintiff ’s expert’s destructive examina-
tion of the boat.58 The Fourth Circuit held that while bad faith
is sufficient to justify sanctions for spoliation, bad faith is not
required for an adverse inference instruction.59

Notwithstanding the “evidentiary rule” approach to spolia-
tion, two Fourth Circuit cases have confronted spoliation claims
by analyzing the issue under Virginia law. In Cole v. Keller
Industries, Inc., the plaintiff was injured when rivets broke in a lad-
der manufactured by the defendant.60 The ladder collapsed as the
plaintiff descended.61 As in Vodusek, the plaintiff ’s products lia-
bility suit was filed in federal court, presumably based upon diver-
sity. The plaintiff ’s first expert removed parts from the ladder,
including a step and the allegedly defective rivets.62 The first
expert then lost the allegedly defective rivets before any other
experts had opportunities to evaluate the ladder, although ulti-
mately three more experts (one for the plaintiff and two for the
defendant) were able to evaluate the ladder — albeit without the
rivets — and reach useful conclusions.63

In Cole, the district court granted the defendant’s motion for
summary judgment, holding that the plaintiff ’s destructive testing
“substantially prejudiced [the defendant] and justified imposing a
sanction.”64 Using a rationale similar to the rationale subsequent-
ly employed by the Rockingham County Circuit Court in Beard,
the district court reasoned that dismissal (by grant of summary
judgment) was functionally equivalent to the “lesser sanction” of
excluding all evidence concerning the condition of the allegedly
defective but lost product, as exclusion of such evidence would pre-
clude the plaintiff from establishing a prima facie case for products
liability under Virginia law.65

The Fourth Circuit reversed the grant of summary judgment,
which it deemed “too severe” under the circumstances.66 The
court began by noting that spoliation of evidence rules are “rules of
evidence to be administered in the discretion of the trial court,”67

but then expressly applied Virginia law on spoliation.68 Relying
on the purposes of the Erie doctrine, as elucidated in Guaranty
Trust Co. of New York v. York69 and Hanna v. Plumer,70 the Cole
court looked to Virginia’s spoliation law as a means of avoiding dif-
ferent outcomes on a state law claim depending on whether the
case is pending before a federal court or a state court.71 Reversing
the district court, the Fourth Circuit interpreted Gentry v. Toyota
Motor Corp.72 as requiring bad faith before any case could be dis-
missed for spoliation of evidence.73 Because the plaintiff did not

“intentionally destroy the evidence or act with intent to prevent the
defendant from inspecting and testing” the allegedly defective
product, the court did not find bad faith sufficient to justify dis-
missal of the case.74 According to the court, under Virginia law, in
the absence of bad faith, exclusion of the plaintiff ’s evidence and
the grant of summary judgment was “excessive and ... an abuse of
discretion.”75 However, though dismissal was too severe under the
circumstances of Cole, the court noted that a jury instruction per-
mitting an adverse inference, as in Vodusek, might have been appro-
priate because the plaintiff did destroy evidence that was relevant
to foreseeable litigation.76

In the more recent case of Green v. Ford Motor Co.,77 the dis-
trict court refused to dismiss claims based on alleged spoliation,
following Cole’s narrow definition of bad faith. In Green, a single-
vehicle accident and fire led to a products liability action brought
by and on behalf of occupants of a rental vehicle against the rental
company and the vehicle’s manufacturer.78 The plaintiffs alleged
that a defective design caused a rupture in the fuel tank, which
allowed fuel to leak and ignite, causing serious injuries and death
to the passengers of the vehicle.79 Before the products liability suit
was ever filed, experts for the plaintiff and for the defendant rental
company inspected the burned vehicle.80 Thereafter, the vehicle
was released from storage and had been partially destroyed at the
time the plaintiffs filed the suit against the rental company and the
manufacturer.81 The defendant manufacturer, apparently unaware
of the accident until the suit was served, sought to have all claims
dismissed against it based on spoliation of evidence.82 Specifically,
the defendant manufacturer argued that the “inability of its experts
to inspect the subject vehicle ‘[had] severely hampered their analy-
sis of several critical aspects of this case.’”83

The district court noted that various sanctions, including dis-
missal of claims, are available when a party fails to fulfill its duty to
preserve evidence, which duty arises once a party has been served
with a complaint or when litigation is foreseeable.84 However,
according to the court, “dismissal is considered an extreme sanc-
tion, and thus is reserved for the most flagrant abuses.”85 The
court noted that the defendant rental company was aware of pend-
ing litigation at the time it authorized the release and destruction
of the vehicle and thus had a duty to preserve the physical evi-
dence.86 However, because the defendant rental company was
only “careless,” and its actions “did not rise to the level of bad faith”
as defined in Cole, dismissal of the claims against the defendant
manufacturer was inappropriate.87 Moreover, according to the
court there was no clear prejudice against the defendant manufac-
turer, as the theory of the case was defective design and identical
exemplar vehicles were available for testing inspection.88

A lesser sanction was applied in Ward v. Texas Steak Ltd. The
plaintiff, a customer at the defendant’s steakhouse, was injured
when a wooden chair provided by the defendant suddenly col-
lapsed while the plaintiff was sitting in the chair.89 In Ward, unlike
in Cole, Gentry, and Beard, the defendant (rather than the plaintiff )
destroyed evidence by placing the collapsed chair in a dumpster
allegedly not realizing the chair might be relevant to a later law
suit.90 In response to the defendant’s motion for summary judg-

One Bad Actor — cont’d on page 12
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ment, the plaintiff argued that the court should impose sanctions
in the form of an adverse inference on the defendant for spoliation
of the evidence.91

As in Cole, the district court began by noting that imposition
of sanctions for spoliation of evidence is an inherent power of fed-
eral courts and as such is governed by federal law.92 The “inherent
power” is available to sanction litigation abuse, and federal courts
are not bound by state law in fashioning sanctions.93 However, the
Ward court noted that if the alleged spoliation occurs before a suit
is filed and a federal court is not bound by state law, there is a pos-
sibility that the outcome of a state-created cause of action would
differ depending upon whether the suit is ultimately filed in state
court or in federal court, and consequently that forum shopping
will be encouraged based upon the divergent spoliation rules.94 As
the court noted in Cole, this is one concern underlying the Erie
doctrine as clarified in Guaranty Trust and Hanna.95 Thus, the
court held that when the alleged spoliation occurs before the filing
of a suit, the federal court does not have “inherent power” and
instead must apply the spoliation rules of the forum state in fash-
ioning and imposing an appropriate sanction.96

The Ward court then noted that Virginia recognizes an adverse
inference for spoliation of evidence,97 and that such inferences can
be outcome determinative in litigation.98 Because “spoliation
‘encompasses conduct that is either intentional or negligent,’”99

and the defendant negligently failed to preserve the chair, the
plaintiff was entitled to an inference that the chair, had it been pre-
served, would have provided some evidence unfavorable to the
defendant.100 Thus, the defendant’s motion for summary judg-
ment asserting that the plaintiff was not able to establish a prima
facie case for negligence against a premises owner was denied.101

Practice Considerations: How to Best Posture your
Spoliation Claim
Dismissal is certainly the ultimate defensive sanction for spoliation
of evidence.102 Overall, federal courts – whether applying the
“federal law of spoliation” or Virginia law – are much less likely to
dismiss a claim for spoliation. On the other hand, Virginia courts,
after Beard, may be more likely to dismiss cases for spoliation of
evidence. Comparison of case law from Virginia state courts and
federal courts sitting in Virginia suggests that two factors primari-
ly influence the outcome of a motion to dismiss for spoliation: (1)
who engaged in the conduct which resulted in the loss or destruc-
tion of the evidence, and (2) how the court defines “bad faith.” 

Where the conduct occurs by the hands of or under the direc-
tion of a party to the case, it is clear that “bad faith” is required
before dismissal is an appropriate sanction. However, Virginia
courts and federal courts seem to diverge on the meaning of “bad
faith” under Virginia law. Virginia courts have granted dismissal
upon a finding of mere negligence in failing to preserve the
integrity of physical evidence.103 However, federal courts employ
a more narrow definition of “bad faith,” requiring that a party
“intentionally destroy the evidence or act with intent to prevent
the defendant from inspecting and testing” the evidence before

dismissal is a justified sanction.104 Upon a showing that a party
merely acted negligently in failing to preserve evidence, only less-
er sanctions will be granted in federal court, whereas a Virginia
court might grant dismissal. 

When the conduct occurs at the hands of a third party with-
out the knowledge and consent of a party litigant or her attorney,
courts seem to agree that only lesser sanctions, such as an adverse
inference, are appropriate.105

As a practical matter, when a spoliation issue arises, it is
important to evaluate the facts underlying the spoliation claim
before selecting a litigation strategy. When the alleged spoliation
can be cast as “at the hands or direction of the plaintiff,” a plaintiff
may prefer to file in federal court, where dismissal of the case is
rarely granted. Once in federal court, the plaintiff must be careful
to present facts showing that any spoliation was “merely negligent”
or accidental, rather than intentional. On the other hand, a defen-
dant facing spoliation directly by the plaintiff may find that keep-
ing a case in state courts is advantageous as dismissal for spoliation
is a more likely possibility in Virginia courts. If dismissal is not
desired or if the alleged spoliation occurred entirely at the hands of
a third party, a motion for lesser sanctions such as exclusion of
expert testimony or an adverse inference instruction, or both, may
be more beneficial. U

o
1. Wolfe v. Virginia Birth-Related Neurological Injury Compensation Program, 40 Va.

App. 565, 581, 580 S.E.2d 467, 475 (2003) (quoting Steven E. Couch, Spoliation
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19. See id.
20. See id. ¶¶12-13.2.
21. See Transcript of Proceedings, Dec. 11, 2003.
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trol components and the outward bowing deformation of the front covers which
could be suggestive of a mild or low order explosion, detonation or pressure
release.
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Because of the severity of fire damage, we cannot rule out some type of
subtle malfunction or failure that might have been obscured by the subsequent
severe fire damage.

. . .
Because of the severely degraded condition of the furnace, it is difficult to

determine at this time what, if any, of [the defendant’s] activities may have had to
do with this fire.
See Defendant’s Motion to Dismiss, Exhibit “B.”

24. See Transcript of Proceedings, Dec. 11, 2003.
25. See Defendant’s Motion to Dismiss, Exhibit “C.”
26. See id.
27. See Defendant’s Motion to Dismiss, Exhibit “E.”
28. See id.
29. See id.
30. See Defendant’s Motion to Dismiss, Exhibit “F” at 58.
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32. See Defendant’s Motion to Dismiss, Exhibit “F” at 64-65. 
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39. See Final Order (Feb. 6, 2004).
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diagnose an ectopic pregnancy. The defendant took a Pap smear for evaluation and
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became a crucial issue in the case. At trial, the defendant sought to call his expert,
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this crucial evidence that was lost while in the exclusive possession or control of
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2001); see also Trigon Ins. Co. v. United States, 204 F.R.D. 277, 285 (E.D. Va.
2001).
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49. See id. at 286.
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59. See id. at 156.
60. 132 F.3d 1044, 1045 (4th Cir. 1998).
61. See id.
62. See id. at 1046.
63. See id. at 1045-46.
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Motor Co., Civil Action No. 3:00CV00049 Mem. Op. at 69 (W.D. Va. Nov. 3,
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