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MEMORANDUM:

TO: Members of Virginia State Bar’s Executive Committee and Bar Council

FROM: Darrel Tillar Mason, Chair c& 77

Special Committee on Lawyer Malpractice Insurance
RE: Revisions to Mandatory Malpractice Insurance Proposal

Based on the initial reaction by Council members to the Mandatory Malpractice Insurance
Proposal (“the Proposal”) as articulated at the March 1, 2008 meeting of Bar Council, the Client
Protection Subcommittee of the Lawyer Malpractice Insurance Committee determined that certain
immediate revisions should be considered. Specifically, it appeared to those present and involved
in the work of the subcommittee, that Council wanted us to further study the impact of the
proposed rule on those participating in pro bono representation. Comments from members of the
bar in response to publicity about the proposal additionally questioned the impact of the proposal
on those providing representation to members of the public on only an occasional basis.

It was never the intent of the subcommittee to propose a rule that would have a chilling
effect on pro bono representation. At the same time, the subcommittee did not, and does not,
believe that there should be a different measure of protection for those receiving pro bono as
opposed to fee-based representation. It has consistently been the intent of the subcommittee to
propose a rule that would require those lawyers engaged in the private practice of law who
regularly represent clients drawn from the public to maintain minimum malpractice insurance
coverage.

Phrasing the Trigeer Question

Therefore, the subcommittee considered how to better word the question that triggers the
requirement for malpractice coverage.

The wording as it appeared in the proposed rule discussed on March 1™ read:

Are you engaged in the private practice of Iaw representing clients (individuals or
entities) drawn from the public?

This construction creates a potential ethical problem for certain groups of our members as
illustrated in the following examples.



Example 1 ~ George is a licensed active member of the Virginia State Bar who is employed full
time as a non-private practice attorney (federal, state, or local government attorney or in-house
counsel). George does not consider himself to be engaged in the private practice of law because
he does not maintain a separate office for the provision of legal services to the public, does not
advertise in the phone book, and basically does not seek out clients. However, from time to time,
George has in the past responded to a request for legal assistance on either a fee-based or pro-bono
basis and provided such legal services. He would like to continue to be in a position to do so, but
does not want to go to the expense of purchasing malpractice insurance because he does not
believe the cost is justified in view of the limited nature of his provision of legal services.

Example 2 — Sally is a licensed active member of the Virginia State Bar who used to have a full
time practice with a firm, but who now is a full time parent. She maintains active status because
she wants to stay current and may resume her practice in the future. Sally does not consider
herself to be engaged in the private practice of law because she does not maintain a separate office
for the provision of legal services, does not advertise in the phone book or elsewhere, and
basically does not seek out clients. Sally is active in her Church and other non-profit
organizations, including a local bar association, and occasionally has agreed to provide free legal
advice or representation to contacts made through these groups. Sally cannot justify the cost of
malpractice insurance on top of bar dues and CLE costs.

Both George and Sally are concerned that even if they only represent one “public” client a year,
they would be ethically bound to answer the certification question in the affirmative.

Consequently, the subcommittee is now proposing that the question triggering the
requirement for mandatory malpractice insurance be worded as follows:

Are you engaged in the private practice of law regularly
representing clients (individuals or entities) drawn from the public?

Under this construction, both George and Sally could ethically answer “no” to the triggering
question and would not be required to have malpractice insurance.

Interpretation of “Regularly”

The subcommittee anticipates that Council will question who is to define “regularly.”
Fortunately, there is ample precedent in our current Rules of Professional Conduct for the use of
words that require some subjective interpretation, words such as “regularly,” “adequately,” and
“reasonably,” For example, Rule 1:5 states, “The lawyer’s fee shall be adequately explained to
the client. When the lawyer has not regularly represented the client, the amount, basis or rate of
the fee shall be communicated to the client, preferably in writing, before or within a reasonable
time after commencing the representation. Another example appears in Rule 7.5 which states,
“The name of a lawyer holding a public office shall not be used in the name of a law firm, or in
communications on its behalf, during any substantial period in which the lawyer is not actively
and regularly practicing with the firm.”

If a mandatory malpractice insurance rule were adopted, guidance on interpreting the
trigger question would be provided as part of the anticipated educational effort. The subcommittee
trusts our members and our ethics counsel to work together to resolve any interpretation concerns.



Additional Protection for Pro Bono Clients

The subcommittee also considered whether there was adequate protection for pro bono
clients under the proposed rule incorporating the revised language.

Example 3 - Henry is a retired lawyer who never expects to return to the active private practice of
law. He maintains active status because he enjoys the association with fellow members of the bar.
At least once a year, and sometimes several times a year, Henry agrees to participate on a pro bono
basis in a program providing legal services organized by a licensed legal aid society, a state-wide
or local bar association, or the Virginia State Bar. While he was in active private practice, Henry
always maintained malpractice insurance to protect himself and his clients, but he does not believe
the expense of such insurance is justified in his retirement. He is reassured by the knowledge that
the organizations sponsoring the pro bono programs he participates in do maintain malpractice
policies under which his actions would be covered.

Like Henry, the subcommittee is reassured that lawyers providing and clients benefiting
from pro bono representation made available through organized pro bono programs are protected.
Licensed legal aid societies have malpractice insurance coverage for participating members as do
most on-going organized pro bono programs. The Virginia State Bar maintains a policy covering
participants in such programs as: “No Bills Night,” “Wills for Heroes,” and “Pro Bono Legal
Assistance to Military Personnel” to name a few. Law schools provide policies for their faculty as
do some companies committed to public service. Fortunately, because the incidence of pro bono
clients initiating malpractice litigation is minimal, the premiums for these policies is likewise
minimal.

Conclusion

The subcommittee’s intent in offering this revision to the mandatory malpractice insurance
proposal exempting those active lawyers who do not regularly engage in the practice of law
representing clients drawn from the public is twofold. First, we hope to eliminate the concern that
the proposed rule would have an unintended chilling effect on pro bono representation. Second,
we hope to eliminate the concern that the proposed rule would place an unjustified financial
burden on members practicing less than on a part-time basis. Instead, we hope Council will focus
on the central issue of lawyer and client protection from financial harm arising from malpractice
committed by those lawyers who daily represent clients drawn from the public.

Thank you.

C: Members of the Special Committee on Lawyer Malpractice Insurance.
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The Need For Professional Liability Insurance

Malpractice insurance is essential to:
+ Reduce the chance that a claim will resuit in a severe financial hardship.

» Provide the insured attorney with objective advice when faced with a
malpractice claim.

+ Assure a prompt and reasonable settlement or dismissal of a claim.

* Provide access to valuable risk management resources,

¢ Save time and reduce the frustration of dealing with spurious claims,
» Provide protection for an attorney’s reputation and

» Ultimately, protect the client’s interests in the face of a credible claim.

Although the debate over mandatory insurance continues, as of today attorneys in Virginia are not
required fo maintain malpractice coverage. However, many of the Commonwealth's citizens assume
to their detriment that they will have access to compensation in the event a mistake is made. To our
credit as a profession, most Virginia lawyers in private practice recognize malpractice litigation as an
ever present risk for today's professional.

To help our members meet that threat head on, the Virginia State Bar supports the work of its
Special Committee on Lawyer Malpractice Insurance and endorses and works closely with one
malpractice insurance carrier: the Attorneys Liability Protection Society ("ALPS"). ALPS provided
this committee with concrete data to help understand the risks and the solutions available in today’s
market place.

For example, about 4% of lawyers insured by ALPS submitted potential malpractice claims in 2007.
ALPS' clients represent a cross-section of the attorneys in Virginia, so we can conclude that a firm of
20 lawyers will likely have a malpractice claim every year of its existence. In spite of this substantial
and growing risk of claims, the Bar's records indicate that as of 2007 approximately 2,000 of its
members who represent clients drawn from the general public (aimost 12%) are practicing without
any malpractice coverage. We respectfully submit that this lack of preventative action is
unacceptable.

The Special Committee on Lawyer Malpractice Insurance has created this guide as a resource to
assist a lawyer in making an informed decision when purchasing professional liability coverage.

The Parties

The insured is you, the aftorney or law firm purchasing legal malpractice coverage. The named
insured is also sometimes referred

to as “the policy holder”. The
insurance company or "carrier” is
the primary company that provides
the policy form, terms, conditions,
and limits. The carrier handies your
claim in conjunction with the local
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defense attorney assigned to your claim. It is the source of your insurance product and provides
coverage for claims against you. In some cases the carrier will be a direct writer and in other
instances the carrier will be represented by a broker. A direct writer markets and sells its products
through employees of the carrier or agents who have substantial expertise in the specific company’s
pohcy A broker works as an intermediary between multiple carriers and the lawyer requesting
insurance.

Both direct writer agents and intermediary brokers will assist you in obtaining the proper coverage,
answer questions about coverage and detail the limits of liability that fit your practice profile. They
will also discuss current claim trends and assist with legal malpractice prevention programs. You
should work with direct writer agents or brokers with specific expertise in lawyers’ professional
liability insurance within the Virginia market.

The Paperwork

There are four basic documents you need to know about: the Application, the Declarations Page,
the Certificate of Insurance, and the Policy.

In the Application you provide the -
carrier with information regarding Pohcy Pomter Some compames g
yourself, your firm and your : refer ’ro lowyers whos l* i
practice. The carrier then takes an: :
that information and determines
what type of risk you present, in
what is called the underwriting
process. The most important
factors in the underwriting and R R i
premium setting process are: claims history, firm size, Jurlsdzctlon loss inclusion date and areas of
practice. To obtain an accurate guote, it is essential that you report this information fully.
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For most purchasers, completing the application is the most difficult and time consuming part of the
insurance process. Some carriers provide forms that
can be completed digitally or as online applications that
you can complete at your convenience. If you are
evaluating whether it is worth your time to completea | _
new application, you can usually submit a copy of your | it may. Gppea,; fo be. D’,Shonesw of ’rhe
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complete in just a few minutes to get a non-binding

estimate.

The Declarations Page, as its name suggests, is generally a one page document that the carrier will
provide outlining the terms of your coverage including: the identity of the named insured, the policy's
period the limits of liability on a per claim and aggregate basis, and your deductible. Some policies
list the prior acts (retroactive) date on the declarations page and others identify this date in an
endorsement. This short summary details all the most important features of your policy in a simple to
understand format, and is generally sufficient proof of insurance if requested by one of the groups or
individuals for whom you provide legal services.

The Certificate of Insurance is a similar form, which also serves as proof of insurance, but in
circumstances where a more up to date document is required. If you are working, for example, with
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