VIRGINIA:

BEFORE THE VIRGINIA STATE BAR DISCIPLINARY BOARD
IN THE MATTER OF ROBERT JOHN HARRIS, ESQUIRE
VSB DOCKET NOS. 05-070-2914, 05-070-2969, 05-070-4587, and 06-070-0684

ORDER OF SUSPENSION

THIS MATTER came on to be heard on December 15, 2006, before a panel of
the Disciplinary Board consisting of Robert E. Eicher, Chair, Glenn M. Hodge, Esquire, Thomas
R. Scott, Jr., Esquire, Stephen A. Wannall, Lay Member, and H. Taylor Williams, IV, Esquire.
The Virginia State Bar was represented by Alfred L. Carr, Esquire, Assistant Bar Counsel. The
Respondent, Robert John Harris, appeared in person and was represented by Spencer D, Ault,
Esquire. The Chair polled the members of the Board Panel as to whether any of them was
conscious of any personal or financial interest or bias which would impair, or reasonably could
be perceived to impair, his ability to be impartial in this matter, to which inquiry each member
responded in the negative. Tracy J. Stroh, court reporter, of Chandler and Halasz, Post Office
Box 9349, Richmond, Virginia, 23227, (804) 730-1222, after being duly sworn, reported the
hearing and transcribed the proceedings.

The matter came before the Board on the District Committee Determination for
certification by the Seventh District Committee.

1. FINDINGS OF FACT

VSB’s Exhibits 1 through 19 were admitted without objection. Respondent’s
Exhibits 1 through 33 were admitted without objection. The Bar and Respondent entered into a

Stipulation of Fact admitted as VSB’s Exhibit 20 without objection. The Board makes the



following findings of fact on the basis of clear and convincing evidence:

1.

At all times relevant hereto, Robert John Harris, hereinafter the
“respondent,” has been an attorney licensed to practice law in the Commonwealth
of Virginia and his official address of record with the Virginia State Bar has been
Stone Manor, 13193 Mountain Road, Lovettsville, Virginia, 20180. The
respondent received proper notice of this proceeding as required by Part Six, § IV,

€ 13 (E) and (I)(a) of the Rules of Virginia Supreme Court.

VSB Docket Numbers 05-070-2914

2.

On April 25, 2005, the Assistant Bar Counsel assigned to this matter
referred this complaint to the Seventh District Committee for further investigation
because Respondent Harris did not lawfully respond within twenty-one (21) days
as instructed by the Virginia State Bar’s February 15, 2005 letter, in violation of
Rule of Professional Conduct 8.1(c). Investigator Ronald H. McCall received the
assignment to investigate this matter and submitted his report on June 27, 2005.

On May 19, 2004, the Frederick County Circuit Court sentenced Michael
Lee Shanholtz on charges of felony neglect and malicious wounding of a minor.
Respondent Harris represented Mr. Shanholtz in the appeal of his conviction. On
June 11, 2004, Respondent filed a Notice of Appeal in the Frederick County
Circuit Court. On June 17, 2004, he filed a Motion for the Production of
Transcripts. On June 22, 2004, the Court of Appeals received the Notice of
Appeal. On September 16, 2004, the Court of Appeals received the record of Mr.

Shanholtz’s trial from the lower court and so notified Respondent Harris.



On November 16, 2004, the Virginia Court of Appeals dismissed Mr.
Shanholtz’s appeal because Respondent Harris did not file a Petition for Appeal.
In response to the dismissal, on November 30, 2004, Respondent filed a Petition
for Rehearing in the Court of Appeals. On January 20, 2005, the Court of
Appeals denied the Petition for Rehearing.

On February 22, 2005, because the Court of Appeals denied the Petition
for Rehearing, Respondent Harris filed in the Supreme Court of Virginia a Motion
for Enlargement of Time to File a Petition for Appeal, a Notice of Change of
Address and Telephone Number and a Notice of Appeal.

Tn the Motion for Enlargement of Time to File a Petition for Appeal,
Respondent Harris informed the Court that he was a solo practitioner and
involved in “numerous demanding cases . . . and...recently moved his office.” He
also contended that the relocation of his office caused the malfunctioning of his
computer equipment and this justified his failure to file Mr. Shanholtz’s Petition
for Appeal in a timely fashion. On March 21, 2005, the Supreme Court of
Virginia denied his Motion for Enlargement of Time to File a Petition for Appeal.

In July of 2005, Investigator McCall interviewed Respondent Harris.
During the interview, Respondent Harris stated that he was aware of the Rule
5A:12 requiring that the petition be filed within forty (40) days after the record is
received by the Court of Appeal, but he missed the deadline because he “lost track
of things.” Further, Respondent Harris stated that he did not keep up with the

deadlines, and admitted that he did not have a tickler system and could not recall



if he had calendared the appeal’s deadline date.



10.

11
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On May 10, 2005, the Assistant Bar Counsel assigned to this matter
referred this complaint to the Seventh District Committee for further investigation
because Respondent Harris did not lawfully respond within twenty-one (21) days,
as instructed by the Virginia State Bar’s February 23, 2005 letter, in violation of
Rule of Professional Conduct 8.1(c). Investigator Ronald H. McCall received the
assignment to investigate this matter and submitted his report on July 19, 2005.

On October 12, 2000, the Complainant, Jennifer Glowner, was injured ma
car accident. At the time of the accident, Miss Glowner was a minor. She turned
eighteen in June of 2001.

In September of 2002, Miss Glowner and her mother hired Respondent
Harris to represent Miss Glowner in the personal injury case. Miss Glowner paid
Respondent $200.00 in advance costs and signed a medical release form.
Respondent deposited these unearned advance legal fees into his law practice
operating account rather than into his trust account. Respondent informed Miss
Glowner that he would use the medical release form to get copies of her medical
records.

On October 15, 2002, after Miss Glowner turned eighteen, Respondent
filed a Motion for Judgment in Miss Glowner’s case, Glowner v. Argueta, At Law
No. 02-204, in the Circuit Court of Frederick County. However, he never served

the defendant.



12.

13.

On or about November 22, 2002, Progressive Insurance, defendant
Argueta’s insurance carrier, contacted Respondent Harris by letter in an effort to
settle. Progressive stated that although Respondent Harris had not sent a formal
letter of representation, it was their understanding that he was legal counsel for
Miss Glowner. The letter also requested that Respondent Harris, as Miss
Glowner’s attorney, provide the following: medical bills relevant to the claim;
Miss Glowner’s medical treatment records for the last five years; her prescription
medication history; all hospital admission and discharge summaries for any
hospitalizations related to the claim; all documentation of lost wages relevant to
the claim; detailed medical reports which indicated the full extent of Miss
Glowner’s injuries; and, the records of any treatment provided by specialists for
any orthopedic and/or neurological conditions or injurtes. Respondent did not
respond with a formal letter of representation or provide Progressive with any of
the requested documentation. Respondent did not inform Miss Glowner that
Progressive had requested such documentation in an effort to settle the claim.

On or about December 9, 2002, Progressive Insurance again contacted
Respondent Harris and requested that he provide the previously mentioned
documentation. Enclosed with the letter were pictures of the vehicle Miss
Glowner occupied at the time of the accident and an estimate for repair.
Respondent Harris did not respond to this second request from Progressive for
information in their attempt to settle the claim. Respondent Harris again did not

inform Miss Glowner or her mother of Progressive’s attempt to settle the claim.



14.

15.

16.

17.

Respondent Harris did not pursue the gathering of necessary information to
prepare and present a demand letter for settlement on behalf of Miss Glowner,
even after being prompted to do so by the defendant’s insurance company,
Progressive Insurance.

In August of 2003, Judge Posser of the Frederick County Circuit Court
issued a Notice to Appear on September 9, 2003 because the case had been
pending for over six months and had not been set for trial.

On September 22, 2003, the Court dismissed Miss Glowner’s case. Miss
Glowner and her mother contend that Respondent Harris did not inform them of
the September 9, 2003, court date.

After Miss Glowner and her mother hired Respondent, Miss Glowner
called Respondent repeatedly to find out the status of her case. Respondent rarely
returned her calls.  In January of 2005, Miss Glowner was able to reach
Respondent Harris in his office. Only then did he inform Miss Glowner that the
Court had dismissed her case and that the statute of limitations had expired so she
could not re-file it. He also asserted that the dismissal and lapsing of the statute
of limitations was due to Miss Glowner’s not keeping in touch with him and her
failure to provide him with copies of the documentation that he needed to prepare
a demand letter.

In his response to a subpoena duces tecum, Respondent Harris did not
provide the Virginia State Bar with the following: documentation in support of his

contentions that he communicated with Miss Glowner regarding Progressive’s



two requests for documentation to settie the accident; documentation that he had
notified her or her mother of the September 9, 2003 court date to set a date for
trial; or documentation that he had informed Miss Glowner of the necessity to re-

file to toll the running of the statute of lirnitations.

VSB Docket Number 05-070-4587

I8.

19.

20.

Respondent Harris did not lawfully respond within twenty-one (21) days
as instructed in the Virginia State Bar’s June 30, 2005 letter, in violation of Rule
of Professional Conduct 8.1(c). Investigator Ronald H. McCall received the
assignment to investigate this matter and submitted his report on July 19, 2005.

In August of 2004, the husband of the Complainant, Sheletta Faucette,
hired Respondent to file an appeal for Ms. Faucette, who had been convicted of
child endangerment and driving under the influence in Fauquier County. Mr.
Faucette paid Respondent $2,650.00 in advance fees. Respondent Harris
contends that Complainant’s family paid him in irregular installments.
Respondent deposited these unearned advance legal fees into his law practice
operating account rather than into his trust account.

On September 2, 2004, Respondent filed a Notice of Appeal and Motion
for Transcripts on behalf of Ms. Faucette. On October 6, 2004, he filed a motion
for an extension of time to file the transcript, which the court granted on October
8, 2004. On November 4, 2004, Respondent filed a second motion for an
extension of time to file, which the court granted on November 16, 2004.

Respondent now had until December 3, 2004 to file the transcript. On December



21.

8, 2004, the Court of Appeals issued a Show Cause directing that Respondent
Harris respond by December 23, 2004 why the appeal should not be dismissed
because a transcript or statement of facts had not been filed by December 3, 2004.
Respondent Harris did not respond to the Show Cause Order. On December 29,
2004, the Court of Appeals dismissed Ms. Faucette’s appeal because Respondent
Harris did not file the transcript or a statement of facts.

Respondent’s Harris” Motion for Production of Transcripts contends that
Ms. Faucette is indigent and unable to pay for the transcripts. However, on
November 10, 2004, Tina Ochser, Deputy Clerk of the Fauquier County Circuit
Court, notified Respondent Harris that Judge Parker had asked, “Under what
authority am I to enter this Order?” Deputy Clerk Oehser’s letter further
explained that because Respondent Harris had not been appointed by the Court as
counsel for Ms. Jackson and nothing had been filed indicating a need based on
indigence on behalf of Ms. Faucette triggered the judge’s question. Ms. Faucette
states that Respondent Harris contacted her and requested that she execute a
sworn statement that she had been incarcerated since May 6, 2004 and therefore
had no income. She complied with his request and executed the sworn statement.
However, he did pick up the swomn statement, but did not file it with the court.
However, Ms. Faucette and her family informed Respondent Harris that should he
have trouble getting the State to pay for the transcript, they would do whatever
was necessary to obtain the money to pay for the trial transcripts. Respondent

Harris did not inform them of his trouble getting the State to pay for the transcript



or that they needed to pay for the transcripts. Respondent Harris contends,
however, that he could not continue the appeal because Ms. Faucette could not

afford to purchase the trial transcripts. Further, Respondent Harris contends that
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22,

his last conversation with Ms. Faucette’s family specifically addressed the need
to pay for the transcripts in a lump sum payment to the court reporter.

After expiration of the second extension to file the transcripts, he did not
fully respond to her inquiries or those from her family regarding the status of her
appeal. He moved his office and changed his telephone numbers without
informing Ms. Faucette or her family. When the Court of Appeals dismissed her
appeal, Respondent did not inform Ms. Faucette or her family. Ms. Faucette
finally heard that her appeal had been dismissed in June of 2005 when her
Department of Corrections counselor informed her. Respondent Harris did not
respond to the Department of Corrections counselor’s telephone calls seeking an

update on the status of Ms. Faucette’s appeal.

VSB Docket Number 06-070-0684

23.

On November 1, 2005, the Assistant Bar Counsel assigned to this matter
referred this matter to the Seventh District Committee for further investigation
and issued a subpoena duces tecum for Respondent Harris” file on the
Complainant, Warren J. Rankin and his case. Respondent Harris did not respond
within twenty-one (21) days to the Virginia State Bar’s September 15, 2005 letter
in violation of Rule of Professional Conduct 8.1(c). Respondent Harris did not
respond to the subpoena duces tecum. Respondent Harris contends that he did not
receive service of the subpoena duces tecum. During Investigator McCall’s
investigation of Respondent Harris, he gave Investigator McCall one page of hand

written notes, claiming it was a copy of his entire file on the Rankin case.

-11-



24.

25.

26.

Tn January of 2005, the Complainant, Warren J. Rankin spoke with
Eugene Gunter, Esquire’s assistant about re-establishing Mr. Rankin’s rights to
vote and to own firearmns, which had been revoked when he was convicted ofa
felony. Mr. Gunter’s assistant referred Mr. Rankin to Respondent Harris, who
had shared office space with Mr. Gunter. On January 19, 2005, Respondent
Harris visited Mr. Rankin at his home and he paid Respondent $750.00 cash in
advance legal fees. Respondent deposited these unearned advance legal fees into
his law practice operating account rather than into his trust account.

In January of 2005, but before his visit to Mr. Rankin’s home, Respondent
moved his office out of the office space he shared with Mr. Gunter. At the
conclusion of Respondent Harris’ visit with Mr. Rankin at his home, he gave Mr.
Rankin a hand-written receipt for his advance legal fees on Respondent’s new
office letterhead which included his new office address and phone number.
Between January of 2005 and August of 2005, Mr. Rankin left numerous
messages at Respondent’s previous office, thch Respondent did not return. Mr.
Rankin did not realize that he was calling the wrong office. In March of 2005,
Respondent Harris did call Mr. Rankin and left a message in response to a cell
phone message left by Mr. Rankin. Respondent Harris” message did not convey
an update on the status of his work on Mr. Rankin’s case.

On August 20, 2005, Mr. Rankin filed his complaint with the Virginia
State Bar. On October 6, 2005, Respondent contacted Mr. Rankin after receiving

the complaint and the Bar’s opening letter. During that phone conversation, Mr.

~12-



27.

Rankin informed Respondent that he was fired and requested that Respondent
refund his unearned advance legal fee of $750.00. To date, Respondent Harris
has not refunded Mr. Rankin’s fees.

Respondent contends that he required more time than he had anticipated to
research Mr. Rankin’s felony conviction because the conviction had occurred so
many vears before, and he put off completing the work. However, Respondent
never informed Mr. Rankin why he was taking so long to complete the work on
the case.

I1. MISCONDUCT

The Certification charged violations of the following provisions of the Virginia Rules of

Professional Conduct:

VSB Docket Numbers 05-070-2914

RULE 1.3

(a)

(b)

(c)

RULE 1.4

(2)

Diligence

A lawyer shall act with reasonable diligence and promptness in representing a
client.

A lawyer shall not intentionally fail to carry out a contract of employment entered
into with a client for professional services, but may withdraw as permitted under
Rule 1.16.

A lawyer shall not intentionally prejudice or damage a client during the course of
the professional relationship, except as required or permitted under Rule 1.6 and
Rule 3.3.

Communication

A lawyer shall keep a client reasonably informed about the status of a matter and

promptly comply with reasonable requests for information.

13-



(b)

(c)

RULE 8.1

A lawyer shall explain a matter to the extent reasonably necessary to permit the
client to make informed decisions regarding the representation.

A lawyer shall inform the client of facts pertinent to the matter and of
communications from another party that may significantly affect settlement or

resolution of the matter.

Bar Admission And Disciplinary Matters

An applicant for admission to the bar, or a lawyer already admitted to the bar, in
connection with a bar admission application, any certification required to be filed as a
condition of maintaining or renewing a license to practice law, or in connection with a
disciplinary matter, shall not:

(©)

fail to respond to a lawful demand for information from an admissions or
disciplinary authority, except that this Rule does not require disclosure of
information otherwise protected by Rule 1.6; or

VSB Docket Numbers 05-070-2969

RULE 1.1

Competence

A lawyer shall provide competent representation to a client. Competent representation
requires the legal knowledge, skill, thoroughness and preparation reasonably necessary
for the representation.

RULE 1.3

(a)

(b)

(c)

RULE 1.4

(2)

Diligence

A lawyer shall act with reasonable diligence and promptness in representing a
client.

A lawyer shall not intentionally fail to carry out a contract of employment entered
into with a client for professional services, but may withdraw as permitted under
Rule 1.16.

A lawyer shall not intentionally prejudice or damage a client during the course of
the professional relationship, except as required or permitted under Rule 1.6 and
Rule 3.3.

Communication

A lawyer shall keep a client reasonably informed about the status of a matter and
promptly comply with reasonable requests for information.

14~



{b) A lawyer shall explain a matter to the extent reasonably necessary to permit the
client to make informed decisions regarding the representation.

-15-



(c)

RULE 1.15

(2)

(e)

A lawyer shall inform the client of facts pertinent to the matter and of
communications from another party that may significantly affect settlement or
resolution of the matter.

Safekeeping Property

All funds received or held by a lawyer or law firm on behalf of a client, other than
reimbursement of advances for costs and expenses, shall be deposited in one or
more identifiable escrow accounts maintained at a financial institution in the state
in which the law office is situated and no funds belonging to the lawyer or law
firm shall be deposited therein except as follows:

(H funds reasonably sufficient to pay service or other charges or fees imposed
by the financial institution may be deposited therein; or

(2) funds belonging in part to a client and in part presently or potentially to
the lawyer or law firm must be deposited therein, and the portion
belonging to the lawyer or law firm must be withdrawn promptly after it is
due unless the right of the lawyer or law firm to receive it is disputed by
the client, in which event the disputed portion shall not be withdrawn until
the dispute is finally resolved.

Record-Keeping Requirements, Required Books and Records. As a minimum
requirement every lawyer engaged in the private practice of law in Virginia,
hereinafter called “lawyer,” shall maintain or cause to be maintained, on a current
basis, books and records which establish compliance with Rule 1.15(a) and (c).
Whether a lawyer or law firm maintains computerized records or a manual
accounting system, such system must produce the records and information
required by this Rule.

(1) In the case of funds held in an escrow account subject to this Rule, the
required books and records include:

(i) a cash receipts journal or journals listing all funds received, the
sources of the receipts and the date of receipts. Checkbook entries
of receipts and deposits, if adequately detailed and bound, may
constitute a journal for this purpose. If separate cash receipts
journals are not maintained for escrow and non-escrow funds, then
the consolidated cash receipts journal shall contain separate
columns for escrow and non-escrow receipts;

(i)  acash disbursements journal listing and identifying all

disbursements from the escrow account. Checkbook entries of
disbursements, if adequately detailed and bound, may constitute a

-16-
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(2)

(i)

(iv)
)

journal for this purpose. If separate disbursements journals are not
maintained for escrow and non-escrow disbursements then the
consolidated disbursements journal shall contain separate columns
for escrow and non-escrow disbursements;

subsidiary ledger. A subsidiary ledger containing a separate
account for each client and for every other person or entity from
whom money has been received in escrow shall be maintained.
The ledger account shall by separate columns or otherwise clearly
identify escrow funds disbursed, and escrow funds balance on
hand. The ledger account for a client or a separate subsidiary
ledger account for a client shall clearly indicate all fees paid from
trust accounts;

reconciliations and supporting records required under this Rule;
the records required under this paragraph shall be preserved for at

least five full calendar years following the termination of the
fiduciary relationship.

in the case of funds or property held by a lawyer or law firm as a fiduciary
subject to Rule 1.15(d), the required books and records include:

(1)

(i)

(iii)

an annual summary of all receipts and disbursements and changes
in assets comparable to an accounting that would be required of a
court supervised fiduciary in the same or similar capacity. Such
annual summary shall be in sufficient detail as to allow a
reasonable person to determine whether the lawyer is properly
discharging the obligations of the fiduciary relationship;

original source documents sufficient to substantiate and, when
necessary, to explain the annual summary required under (i),
above;

the records required under this paragraph shall be preserved for at
least five full calendar years following the termination of the
fiduciary relationship.

Required Escrow Accounting Procedures. The following minimum escrow

accounting procedures are applicable to all escrow accounts subject to Rule
1.15(a) and (c) by lawyers practicing in Virginia.

(N

Insufficient fund check reporting.

-17-



(i)

(iii)

Clearly identified escrow accounts required. A lawyer or law firm
shall deposit all funds held in escrow in a clearly identified
account, and shall inform the financial institution in writing of the
purpose and identify of such account. Lawyer escrow accounts
shall be maintained only in financial institutions approved by the
Virginia State Bar, except as otherwise expressly directed in
writing by the client for whom the funds are being deposited;

Overdraft notification agreement required. A financial institution
shall be approved as a depository for lawyer escrow accounts if it
shall file with the Virginia State Bar an agreement, in a form
provided by the Bar, to report to the Virginia State Bar in the event
any instrument which would be properly payable if sufficient funds

were available, is presented against a lawyer escrow
account containing insufficient funds, irrespective of whether or
not the instrument is honored. The Virginia State Bar shall
establish rules govermning approval and termination of approved
status for {inancial institutions. The Virginia State Bar shall
maintain and publish from time to time a list of approved
financial institutions.

No escrow account shall be maintained in any financial institution
which does not agree to make such reports. Any such agreement
shall apply to all branches of the financial institution and shall not
be canceled by the financial institution except upon thirty (30) days
notice writing to the Virginia State Bar, or as otherwise agreed to
by the Virginia State Bar. Any such agreement may be canceled
without prior notice by the Virginia State Bar if the financial
institution fails to abide by the terms of the agreement;

Overdraft reports. The overdraft notification agreement shall
provide that all reports made by the financial institution shall be in
the following format:

(a) in the case of a dishonored instrument, the report shall be
identical to the overdraft notice customarily forwarded to
the depositor, and should include a copy of the dishonored
instrument, if such a copy is normally provided to
depositors;

(b) in the case of instruments that are presented against
insufficient funds but which instruments are honored, the
report shall identify the financial institution, the lawyer or
law firm, the account name, the account number, the date

18-



(iv)

v)

(vi)

of presentation for payment, and the date paid, as well as
the amount of the overdraft created thereby;

(c) such reports shall be made simultaneously with and within
the time provided by law for notice of dishonor to the
depositor, if any. If an instrument presented against
insufficient funds is honored, then the report shall be made
within five (5) banking days of the date of presentation for
payment against insufficient funds;

Financial institution cooperation. In addition to making the reports
specified above, approved financial institutions shall agree to
cooperate fully with the Virginia State Bar and to produce any
lawyer escrow account or other account records upon receipt of a
subpoena therefore.

A financial institution may charge for the reasonable costs of
producing the records required by this Rule.

Lawyer cooperation. Every lawyer or law firm shall be
conclusively deemed to have consented to the reporting and
production requirements mandated by this Rule;

Definitions. “Lawyer” means a member of the Virginia State Bar,
any other lawyer admitted to regular or limited practice in this
State, and any member of the bar of any other jurisdiction while
engaged, pro hac vice or otherwise, in the practice of law in
Virginia;

“Lawyer escrow account” or “escrow account” means an account
maintained in a financial institution for the deposit of funds
received or held by a lawyer or law firm on behalf of a client;

“Client” includes any individual, firm, or entity for which a lawyer
performs any legal service, including acting as an escrow agent or
as legal representative of a fiduciary, but not as a fiduciary. The
term does not include a public or private entity of which a lawyer
is a full-time employee,

“Dishonored” shall refer to instruments which have been
dishonored because of insufficient funds as defined above;

“Financial institution” and “bank” include regulated state or
federally chartered banks, savings institutions and credit unions

-19-



2)

(3)

(4)

which have signed the approved Notification Agreement, which
are licensed and authorized to do business and in which the
deposits are insured by an agency of the Federal Government;

“Insufficient Funds” refers to an overdraft in the commonly
accepted sense of there being an insufficient balance as shown on
the bank’s accounting records; and does not include funds which at
the moment may be on deposit, but uncollected,;

“Law firm” includes a partnership of lawyers, a professional or
nonprofit corporation of lawyers, and a combination thereof
engaged in the practice of law. In the case of a law firm with
offices in this State and in other jurisdictions, these Rules apply to
the offices in this State, to escrow accounts in other jurisdictions
holding funds of clients who are located in this State, and to
escrow accounts in other jurisdictions holding client {funds from a
transaction arising in this State;

“Notice of Dishonor” refers to the notice which, pursuant to
Uniform Commercial Code Section 3-508(2), must be given by a
bank before its midnight deadline and by any other person or
institution before midnight of the third business day after dishonor
or receipt of notice of dishonor. As generally used hereunder, the
term notice of dishonor shall refer only to dishonor for the purpose
of insufficient funds, or because the drawer of the bank has no
account with the depository institution,;

“Properly payable” refers to an instrument which, if presented in
the normal course of business, is in a form requiring payment
under Uniform Commercial Code Section 4-104, if sufficient funds
were available.

Deposits. All receipts of escrow money shall be deposited intact and a
retained duplicate deposit slip or other such record shall be sufficiently

detailed to show the identity of each item;

Deposit of mixed escrow and non-escrow funds other than fees and

retainers. Mixed escrow and non-escrow funds shall be deposited mtact to
the escrow account. The non-escrow portion shall be withdrawn upon the

clearing of the mixed fund deposit instrument;

Periodic trial balance. A regular periodic trial balance of the subsidiary

ledger shall be made at least quarter annually, within 30 days after the
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RULE 1.16

(d)

RULE 8.1

)

(6)

close of the period and shall show the escrow account balance of the chient
or other person at the end of each period.

@

(ii)

The total of the trial balance must agree with the control figure
computed by taking the beginning balance, adding the total of
monies received in escrow for the period and deducting the total of
escrow monies disbursed for the period; and

The trial balance shall identify the preparer and be approved by the
lawyer or one of the lawyers in the law firm.

Reconciliations.

(1)

(i)

(iii)

A monthly reconciliation shall be made at month end of the cash
balance derived from the cash receipts journal and cash
disbursements journal total, the escrow account checkbook
balance, and the escrow account bank statement balance;

A periodic reconciliation shall be made at least quarter annually,
within 30 days after the close of the period, reconciling cash
balances to the subsidiary ledger trial balance;

Reconciliations shall identify the preparer and be approved by the
lawyer or one of the lawyers in the law firm.

Receipts and disbursements explained. The purpose of all receipts and
disbursements of escrow funds reported in the escrow journals and
subsidiary ledgers shall be fully explained and supported by adequate
records.

Declining Or Terminating Representation

Upon termination of representation, a lawyer shall take steps to the extent
reasonably practicable to protect a client's interests, such as giving reasonable
notice to the client, allowing time for employment of other counsel, refunding any
advance payment of fee that has not been earned and handling records as
indicated in paragraph (e).

Bar Admission And Disciplinary Matters

An applicant for admission to the bar, or a lawyer already admitted to the bar, in connection with
a bar admission application, any certification required to be filed as a condition of maintaining or
renewing a license to practice law, or in connection with a disciplinary matter, shall not:
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(©)

RULE 8.4

fail to respond to a lawful demand for information from an admissions or
disciplinary authority, except that this Rule does not require disclosure of
information otherwise protected by Rule 1.6; or

Misconduct

It is professional misconduct for a lawyer to:

(a)

(b)

(©)

violate or attempt to violate the Rules of Professional Conduct, knowingly assist
or induce another to do so, or do so through the acts of another;

commit a criminal or deliberately wrongful act that reflects adversely on the
lawyer's honesty, trustworthiness or fitness to practice law;

engage in conduct involving dishonesty, fraud, deceit or misrepresentation which
reflects adversely on the lawyers fitness to practice law,

VSB Docket Number 05-070-4587

RULE 1.1

Competence

A lawyer shall provide competent representation to a client. Competent representation
requires the legal knowledge, skill, thoroughness and preparation reasonably necessary
for the representation.

RULE 1.3

(2)

()

©

RULE 1.4

(a)

(b)

Diligence

A lawyer shall act with reasonable diligence and promptness in representing a
client.

A lawyer shall not intentionally fail to carry out a contract of employment entered
into with a client for professional services, but may withdraw as permitted under
Rule 1.16.

A lawyer shall not intentionally prejudice or damage a client during the course of
the professional relationship, except as required or permitted under Rule 1.6 and
Rule 3.3.

Communication

A lawyer shall keep a client reasonably informed about the status of a matter and
promptly comply with reasonable requests for information.

A lawyer shall explain a matter to the extent reasonably necessary to permit the
client to make informed decisions regarding the representation.

22



(©)

RULE 1.15

(a)

(e)

A lawyer shall inform the client of facts pertinent to the maiter and of
communications from another party that may significantly affect seitlement or
resolution of the matter.

Safekeeping Property

All funds received or held by a lawyer or law firm on behalf of a client, other than
reimbursement of advances for costs and expenses, shall be deposited in one or
more identifiable escrow accounts maintained at a financial institution in the state
in which the law office is situated and no funds belonging to the lawyer or law
firm shall be deposited therein except as follows:

(1 funds reasonably sufficient to pay service or other charges or fees imposed
by the financial institution may be deposited therein; or

(2) funds belonging in part to a client and in part presently or potentially to
the lawyer or law firm must be deposited therein, and the portion
belonging to the lawyer or law firm must be withdrawn promptly after it is
due unless the right of the lawyer or law firm to receive it is disputed by
the client, in which event the disputed portion shall not be withdrawn until
the dispute is finally resolved.

Record-Keeping Requirements, Required Books and Records. As a minimum
requirement every lawyer engaged in the private practice of law in Virginia,
hereinafter called “lawyer,” shall maintain or cause to be maintained, on a current
basis, books and records which establish compliance with Rule 1.15(a} and (c}.
Whether a lawyer or law firm maintains computerized records or a manual
accounting system, such system must produce the records and information
required by this Rule.

(1) In the case of funds held in an escrow account subject to this Rule, the
required books and records include:

(i) a cash receipts journal or journals listing all funds received, the
sources of the receipts and the date of receipts. Checkbook entries
of receipts and deposits, if adequately detailed and bound, may
constitute a journal for this purpose. If separate cash receipts
journals are not maintained for escrow and non-escrow funds, then
the consolidated cash receipts journal shall contain separate
columns for escrow and non-escrow receipts;

(ii)  acash disbursements journal listing and identifying all
dishursements from the escrow account. Checkbook entries of
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(5

@)

(111)

(iv)
(V)

disbursements, if adequately detailed and bound, may constitute a
journal for this purpose. If separate disbursements journals are not
maintained for escrow and non-escrow disbursements then the
consolidated disbursements journal shall contain separate columns
for escrow and non-escrow disbursements,

subsidiary ledger. A subsidiary ledger containing a separate
account for each client and for every other person or entity from
whom money has been received in escrow shall be maintained.
The ledger account shall by separate columns or otherwise clearly
identify escrow funds disbursed, and escrow funds balance on
hand. The ledger account for a client or a separate subsidiary
ledger account for a client shall clearly indicate all fees paid from
trust accounts;

reconciliations and supporting records required under this Rule;
the records required under this paragraph shall be preserved for at

Jeast five full calendar years following the termination of the
fiduciary relationship.

in the case of funds or property held by a lawyer or law firm as a fiduciary
subject to Rule 1.15(d), the required books and records include:

®

(ii)

(i)

an annual summary of all receipts and disbursements and changes
in assets comparable to an accounting that would be required of a
court supervised fiduciary in the same or similar capacity. Such
annual summary shall be in sufficient detail as to allow a
reasonable person to determine whether the lawyer is properly
discharging the obligations of the fiduciary relationship;

original source documents sufficient to substantiate and, when
necessary, to explain the annual summary required under (1),
above;

the records required under this paragraph shall be preserved for at
least five full calendar years following the termination of the
fiduciary relationship.

Required Escrow Accounting Procedures. The following minimum escrow
accounting procedures are applicable to all escrow accounts subject to Rule
1.15(a) and (c) by lawyers practicing in Virginia.

(1)

Insufficient fund check reporting.
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(1)

(1)

(iii)

Clearly identified escrow accounts required. A lawyer or law firm
shall deposit all funds held in escrow in a clearly identified
account, and shall inform the financial institution in writing of the
purpose and identify of such account. Lawyer escrow accounts
shall be maintained only in financial institutions approved by the
Virginia State Bar, except as otherwise expressly directed in
writing by the client for whom the funds are being deposited;

Overdraft notification agreement required. A financial institution
shall be approved as a depository for lawyer escrow accounts if it
shall file with the Virginia State Bar an agreement, in a form
provided by the Bar, to report to the Virginia State Bar in the event
any instrument which would be properly payable if sufficient funds
were available, is presented against a lawyer escrow account
containing insufficient funds, irrespective of whether or not the
instrument is honored. The Virginia State Bar shall establish rules
governing approval and termination of approved status for
financial institutions. The Virginia State Bar shall maintain and
publish from time to time a list of approved financial institutions.

No escrow account shall be maintained in any financial institution
which does not agree to make such reports. Any such agreement
shall apply to all branches of the financial institution and shall not
be canceled by the financial institution except upon thirty (30) days
notice writing to the Virginia State Bar, or as otherwise agreed to
by the Virginia State Bar. Any such agreement may be canceled
without prior notice by the Virginia State Bar if the financial
institution fails to abide by the terms of the agreement;

Overdraft reports. The overdraft notification agreement shall

provide that all reports made by the financial institution shall be n
the following format:

(a) in the case of a dishonored instrument, the report shall be
identical to the overdraft notice customarily forwarded to
the depositor, and should include a copy of the dishonored
instrument, if such a copy is normally provided to
depositors;

(b) in the case of instruments that are presented agaimst
insufficient funds but which instruments are honored, the
report shall identify the financial institution, the lawyer or
law firm, the account name, the account number, the date
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(iv)

(vi)

of presentation for payment, and the date paid, as well as
the amount of the overdraft created thereby;

(¢) such reports shall be made simultaneously with and within
the time provided by law for notice of dishonor to the
depositor, if any. If an instrument presented against
insufficient funds is honored, then the report shall be made
within five (5) banking days of the date of presentation for
payment against insufficient funds,

Financial institation cooperation. In addition to making the reports
specified above, approved financial institutions shall agree to
cooperate fully with the Virginia State Bar and to produce any
lawyer escrow account or other account records upon receipt of a
subpoena therefore. '

A financial institution may charge for the reasonable costs of
producing the records required by this Rule.

Lawyer cooperation. Every lawyer or law firm shall be
conclusively deemed to have consented to the reporting and
production requirements mandated by this Rule;

Definitions. “Lawyer” means 2 member of the Virginia State Bar,
any other lawyer admitted to regular or limited practice in this
State, and any member of the bar of any other jurisdiction while
engaged, pro hac vice or otherwise, in the practice of law in
Virginia;

“Lawyer escrow account” or “escrow account” means an account
maintained in a financial institution for the deposit of funds
received or held by a lawyer or law firm on behalf of a client;

“Client” includes any individual, firm, or entity for which a lawyer
performs any legal service, including acting as an escrow agent or
as legal representative of a fiduciary, but not as a fiduciary. The
term does not include a public or private entity of which a lawyer
is a full-time employee;

“Dishonored” shall refer to instruments which have been
dishonored because of insufficient funds as defined above,

“Financial institution” and “bank” include regulated state or
federally chartered banks, savings institutions and credit unions
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@)

()

(4)

which have signed the approved Notification Agreement, which
are licensed and authorized to do business and in which the
deposits are insured by an agency of the Federal Government;

“Tnsufficient Funds” refers to an overdraft in the commonly
accepted sense of there being an insufficient balance as shown on
the bank’s accounting records; and does not include funds which at
the moment may be on deposit, but uncollected;

“Law firm” includes a parinership of lawyers, a professional or
nonprofit corporation of lawyers, and a combination thereof
engaged in the practice of law. In the case of a law firm with
offices in this State and in other jurisdictions, these Rules apply to
the offices in this State, to escrow accounts in other jurisdictions
holding funds of clients who are located in this State, and to
escrow accounts in other jurisdictions holding client funds from a
transaction arising in this State;

“Notice of Dishonor” refers to the notice which, pursuant to
Uniform Commercial Code Section 3-508(2), must be given by a
bank before its midnight deadline and by any other person or
institution before midnight of the third business day after dishonor
or receipt of notice of dishonor. As generally used hereunder, the
term notice of dishonor shall refer only to dishonor for the purpose
of insufficient funds, or because the drawer of the bank has no
account with the depository institution;

“Properly payable” refers to an instrument which, if presented in
the normal course of business, is in a form requiring payment
under Uniform Commercial Code Section 4-104, if sufficient funds
were available.

Deposits, All receipts of escrow money shall be deposited intact and a
retained duplicate deposit slip or other such record shall be sufficiently

detailed to show the identity of each item;

Deposit of mixed escrow and non-escrow funds other than fees and

retainers. Mixed escrow and non-escrow funds shall be deposited intact to
the escrow account. The non-escrow portion shall be withdrawn upon the

clearing of the mixed fund deposit instrument;

Periodic trial balance. A regular periodic trial balance of the subsidiary

ledger shall be made at least quarter annually, within 30 days afier the

close of the period and shall show the escrow account balance of the client

or other person at the end of each period.
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RULE 8.1

)

(6)

(@)

(i)

The total of the trial balance must agree with the control figure
computed by taking the beginning balance, adding the total of
monies received in escrow for the period and deducting the total of
escrow monies disbursed for the period; and

The trial balance shall identify the preparer and be approved by the
lawyer or one of the lawyers in the law firm,

Reconciliations.

(i)

(i)

(iii)

A monthly reconciliation shall be made at month end of the cash
balance derived from the cash receipts journal and cash
disbursements journal total, the escrow account checkbook
balance, and the escrow account bank statement balance;

A periodic reconciliation shall be made at least quarter annually,
within 30 days after the close of the period, reconciling cash
balances to the subsidiary ledger trial balance;

Reconciliations shall identify the preparer and be approved by the
Jawyer or one of the lawyers in the law firm.

Receipts and disbursements explained. The purpose of all receipts and
disbursements of escrow funds reported in the escrow journals and
subsidiary ledgers shall be fully explained and supported by adequate
records.

Bar Admission And Disciplinary Matters

An applicant for admission to the bar, or a lawyer already admitted to the bar, in
connection with a bar admission application, any certification required to be filed as a
condition of maintaining or renewing a license to practice law, or in connection with a
disciplinary matter, shall not:

(©)

RULE 8.4

fail to respond to a lawful demand for information from an admissions or
disciplinary authority, except that this Rule does not require disclosure of
information otherwise protected by Rule 1.6; or

Misconduct

It is professional misconduct for a lawyer to:

(a)

violate or attempt to violate the Rules of Professional Conduct, knowingly assist
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or induce another to do so, or do so through the acts of another;

(b) commit a criminal or deliberately wrongful act that reflects adversely on the
lawyer's honesty, trustworthiness or fitness to practice law;

(c) engage in conduct involving dishonesty, fraud, deceit or misrepresentation which
reflects adversely on the lawyers fitness to practice law;
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VSB Docket Number 06-070-0684

RULE 1.1

Competence

A lawyer shall provide competent representation to a client. Competent representation
requires the legal knowledge, skill, thoroughness and preparation reasonably necessary
for the representation.

RULE 1.3

(2)

®

(c)

RULE 1.4

(a)

(b)

(c)

RULE 1.15

(2)

Diligence

A lawyer shall act with reasonable diligence and promptness in representing a
client.

A lawyer shall not intentionally fail to carry out a contract of employment entered
into with a client for professional services, but may withdraw as permitted under
Rule 1.16.

A lawyer shall not intentionally prejudice or damage a client during the course of
the professional relationship, except as required or permitted under Rule 1.6 and
Rule 3.3.

Communication

A lawyer shall keep a client reasonably informed about the status of a matter and
promptly comply with reasonable requests for information.

A lawyer shall explain a matter to the extent reasonably necessary to permit the
client to make informed decisions regarding the representation.

A lawyer shall inform the client of facts pertinent to the matter and of
communications from another party that may significantly affect settlement or
resolution of the matter.

Safekeeping Property

All funds received or held by a lawyer or law firm on behalf of a client, other than
reimbursement of advances for costs and expenses, shall be deposited in one or
more identifiable escrow accounts maintained at a financial institution in the state
in which the law office is situated and no funds belonging to the lawyer or law
firm shall be deposited therein except as follows:

(1) funds reasonably sufficient to pay service or other charges or fees imposed
by the financial institution may be deposited therein; or
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(e)

(2)

funds belonging in part to a client and in part presently or potentially to
the lawyer or law firm must be deposited therein, and the portion
belonging to the lawyer or law firm must be withdrawn promptly after it is
due unless the right of the lawyer or law firm to receive it is disputed by
the client, in which event the disputed portion shall not be withdrawn until
the dispute is finally resolved.

Record-Keeping Requirements, Required Books and Records. As a minimum
requirement every lawyer engaged in the private practice of law in Virginia,
hereinafter called “lawyer,” shall maintain or cause to be maintained, on a current
basis, books and records which establish compliance with Rule 1.15(a) and (c).
Whether a lawyer or law firm maintains computerized records or a manual
accounting system, such system must produce the records and information
required by this Rule.

(1

In the case of funds held in an escrow account subject to this Rule, the
required books and records include:

)

(i)

(iif)

(iv)

a cash receipts journal or journals listing all funds received, the
sources of the receipts and the date of receipts. Checkbook entries
of receipts and deposits, if adequately detailed and bound, may
constitute a journal for this purpose. If separate cash receipts
journals are not maintained for escrow and non-escrow funds, then
the consolidated cash receipts journal shall contain separate
columns for escrow and non-escrow receipts;

a cash disbursements journal listing and identifying all
disbursements from the escrow account. Checkbook entries of
disbursements, if adequately detailed and bound, may constitute a
journal for this purpose. If separate disbursements journals are not
maintained for escrow and non-escrow disbursements then the
consolidated disbursements journal shall contain separate columns
for escrow and non-escrow disbursements;

subsidiary ledger. A subsidiary ledger containing a separate
account for each client and for every other person or entity from
whom money has been received in escrow shall be maintained.
The ledger account shall by separate columns or otherwise clearly
identify escrow funds disbursed, and escrow funds balance on
hand. The ledger account for a client or a separate subsidiary
ledger account for a client shall clearly indicate all fees paid from
frust accounts;

reconciliations and supporting records required under this Rule;
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)

the records required under this paragraph shall be preserved for at
least five full calendar years following the termination of the
fiduciary relationship.

(2) in the case of funds or property held by a lawyer or law firm as a fiduciary
subject to Rule 1.15(d), the required books and records include:

(1)

(ii)

(iif)

an annual summary of all receipts and disbursements and changes
in assets comparable to an accounting that would be required of a
court supervised fiduciary in the same or similar capacity. Such
annual summary shall be in sufficient detail as to allow a
reasonable person to determine whether the lawyer 1s properly
discharging the obligations of the fiduciary relationship;

original source documents sufficient to substantiate and, when
necessary, to explain the annual summary required under (1),
above,

the records required under this paragraph shall be preserved for at
least five full calendar years following the termination of the
fiduciary relationship.

Required Escrow Accounting Procedures. The following mMinimum escrow
accounting procedures are applicable to all escrow accounts subject to Rule
1.15(a) and (c) by lawyers practicing in Virginia.

(1) Insufficient fund check reporting.

@

(i1)

Clearly identified escrow accounts required. A lawyer or law firm
shall deposit all funds held in escrow in a clearly identified
account, and shall inform the financial institution in writing of the
purpose and identify of such account. Lawyer escrow accounts
shall be maintained only in financial institutions approved by the
Virginia State Bar, except as otherwise expressly directed in
writing by the client for whom the funds are being deposited;

Overdraft notification agreement required. A financial institution
shall be approved as a depository for lawyer escrow accounts if it
shall file with the Virginia State Bar an agreement, in a form
provided by the Bar, to report to the Virginia State Bar in the event
any instrument which would be properly payable if sufficient funds
were available, is presented against a lawyer escrow account
containing insufficient funds, irrespective of whether or not the
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(iii)

(iv)

instrument is honored. The Virginia State Bar shall establish rules
governing approval and termination of approved status for
financial institutions. The Virginia State Bar shall maintain and
publish from time to time a list of approved financial institutions.

No escrow account shall be maintained in any financial institution
which does not agree to make such reports. Any such agreement
shall apply to all branches of the financial institution and shall not
be canceled by the financial institution except upon thirty (30) days
notice writing to the Virginia State Bar, or as otherwise agreed to
by the Virginia State Bar. Any such agreement may be canceled
without prior notice by the Virginia State Bar if the financial
institution fails to abide by the terms of the agreement;

Overdraft reports. The overdraft notification agreement shall
provide that all reports made by the financial institution shall be in
the following format:

(a) in the case of a dishonored instrument, the report shall be
identical to the overdraft notice customarily forwarded to
the depositor, and should include a copy of the dishonored
instrument, if such a copy is normally provided to
depositors;

(b} in the case of instruments that are presented against
insufficient funds but which instruments are honored, the
report shall identify the financial institution, the lawyer or
law firm, the account name, the account number, the date
of presentation for payment, and the date paid, as well as
the amount of the overdraft created thereby;

(c) such reports shall be made simultaneously with and withmn
the time provided by law for notice of dishonor to the
depositor, if any. If an instrument presented against
insufficient funds is honored, then the report shall be made
within five (5) banking days of the date of presentation for
payment against insufficient funds;

Financial institution cooperation. In addition to making the reports
specified above, approved financial institutions shall agree to
cooperate fully with the Virginia State Bar and to produce any
lawyer escrow account or other account records upon receipt of a
subpoena therefore .A financial institution may charge for the
reasonable costs of producing the records required by this Rule.

-33-



v)

()

Lawyer cooperation. Every lawyer or law firm shall be
conclusively deemed to have consented to the reporting and
production requirements mandated by this Rule;

Definitions. “Lawyer” means a member of the Virginia State Bar,
any other lawyer admitted to regular or limited practice in this
State, and any member of the bar of any other jurisdiction while
engaged, pro hac vice or otherwise, in the practice of law in
Virginia;

“Lawyer escrow account” or “escrow account” means an account
maintained in a financial institution for the deposit of funds
received or held by a lawyer or law firm on behalf of a client;

“Client” includes any individual, firm, or entity for which a lawyer
performs any legal service, including acting as an escrow agent of
as legal representative of a fiduciary, but not as a fiduciary. The
term does not include a public or private entity of which a lawyer
is a full-time employee;

“Dishonored” shall refer to instruments which have been
dishonored because of insufficient funds as defined above;

“Financial institution” and “bank™ include regulated state or
federally chartered banks, savings institutions and credit unions
which have signed the approved Notification Agreement, which
are licensed and authorized to do business and in which the
deposits are insured by an agency of the Federal Government;

“Insufficient Funds” refers to an overdraft in the commonly
accepted sense of there being an insufficient balance as shown on
the bank’s accounting records; and does not include funds which at
the moment may be on deposit, but uncollected;

“Law firm” includes a partnership of lawyers, a professional or
nonprofit corporation of lawyers, and a combination thereof
engaged in the practice of law. In the case of a law firm with
offices in this State and in other jurisdictions, these Rules apply to
the offices in this State, to escrow accounts in other jurisdictions
holding funds of clients who are located in this State, and to
escrow accounts in other jurisdictions holding client funds from a
transaction arising in this State;
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3

“4)

(5)

“Notice of Dishonor” refers to the notice which, pursuant to
Uniform Commercial Code Section 3-508(2), must be given by a
bank before its midnight deadline and by any other person or
institution before midnight of the third business day after dishonor
or receipt of notice of dishonor. As generally used hereunder, the
term notice of dishonor shall refer only to dishonor for the purpose
of insufficient funds, or because the drawer of the bank has no
account with the depository institution,

“Properly payable” refers to an instrument which, if presented in
the normal course of business, is in a form requiring payment
under Uniform Commercial Code Section 4-104, if sufficient funds
were available.

Deposits. All receipts of escrow money shall be deposited intact and a
retained duplicate deposit slip or other such record shall be sufficiently
detailed to show the identity of each item;

Deposit of mixed escrow and non-escrow funds other than fees and
retainers. Mixed escrow and non-escrow funds shall be deposited intact to
the escrow account. The non-escrow portion shall be withdrawn upon the
clearing of the mixed fund deposit instrument;

Periodic trial balance. A regular periodic trial balance of the subsidiary
ledger shall be made at least quarter annually, within 30 days after the
close of the period and shall show the escrow account balance of the client
or other person at the end of each period.

(1) The total of the trial balance must agree with the control figure
computed by taking the beginning balance, adding the total of
monies received in escrow for the period and deducting the total of
escrow monies disbursed for the period; and

(i)  The trial balance shall identify the preparer and be approved by the
lawyer or one of the lawyers in the law firm.

Reconciliations.
(1) A monthly reconciliation shall be made at month end of the cash
balance derived from the cash receipts journal and cash

disbursements journal total, the escrow account checkbook
balance, and the escrow account bank statement balance;
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(ii) A periodic reconciliation shall be made at least quarter annually,
within 30 days after the close of the period, reconciling cash
balances to the subsidiary ledger trial balance;

(iii)  Reconciliations shall identify the preparer and be approved by the
lawyer or one of the lawyers in the law firm.

(6)  Receipts and disbursements explained. The purpose of all receipts and
disbursements of escrow funds reported in the escrow journals and

subsidiary ledgers shall be fully explained and supported by adequate
records.

RULE 84  Misconduct
It is professional misconduct for a lawyer to:

(a) violate or attempt to violate the Rules of Professional Conduct, knowingly assist
or induce another to do so, or do so through the acts of another;

(b) commiit a criminal or deliberately wrongful act that reflects adversely on the
lawyer's honesty, trustworthiness or fitness to practice law;

(c) engage in conduct involving dishonesty, fraud, deceit or misrepresentation which
reflects adversely on the lawyers fitness to practice law;

III._DISPOSITION

Upon review of the foregoing findings of fact, upon review of exhibits presented
by Bar Counsel on behalf of the VSB as Exhibits 1 through 19, and the Stipulation of Facts
admitted as VSB Exhibit 20, upon evidence from witnesses presented on behalf of VSB, upon
review of exhibits presented by Respondent as Exhibits 1 through 30, upon evidence from
witnesses presented on behalf of Respondent, and upon evidence presented by Respondent in the
form of his own testimony, and at the conclusion of the evidence regarding misconduct, the
Board recessed to deliberate. After due deliberation the Board reconvened and stated its findings

as follows:
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I.

Upon motion by Bar Counsel that the following charges be dismissed, the board

does dismiss the following charges of misconduct:

2.

(a.) VSB Docket Number 05-070-2914, Rule 1.3(c),

(b.) VSB Docket Number 05-070-2969, Rule 1.1, Rule 1.3(c), and Rule
8.4(a)(b)(c);

(¢.) VSB Docket Number 05-070-4587, Rule 1.1, Rule 1.3(c), and Rule
8.4(a)(b)(c); and '

(d.) VSB Docket Number 05-070-0684, Rule 1.1, Rule 1.3(c), and Rule
8.4(a)b)(c).

The Board determined that the Bar did prove by clear and convincing evidence

that the Respondent violated the following Rules of Professional Conduct:

RULE 1.3

(a)

(b)

RULE 1.4

(a)

(®)

(c)

(a.) VSB Docket Number 05-070-2914:
Diligence

A lawyer shall act with reasonable diligence and promptness in representing a
client.

A lawyer shall not intentionally fail to carry out a contract of employment entered
into with a client for professional services, but may withdraw as permitted under
Rule 1.16.

Communication

A lawyer shall keep a client reasonably informed about the status of a matter and
promptly comply with reasonable requests for information.

A lawyer shall explain a matter to the extent reasonably necessary to permit the
client to make informed decisions regarding the representation.

A lawyer shall inform the client of facts pertinent to the matter and of

communications from another party that may significantly affect settlement or
resolution of the matter.
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RULE 8.1

Bar Admission And Disciplinary Matters

An applicant for admission to the bar, or a lawyer already admitted to the bar, in
connection with a bar admission application, any certification required to be filed as a
condition of maintaining or renewing a license to practice law, or in connection with a
disciplinary matter, shall not:

(©)

RULE 1.3

(a)

®

RULE 1.4

(2)

(b)

(c)

RULE 1.15

(a)

fail to respond to a lawful demand for information from an admissions or
disciplinary authority, except that this Rule does not require disclosure of
information otherwise protected by Rule 1.6; or

(b.) VSB Docket Number 05-070-2969:
Diligence

A lawyer shall act with reasonable diligence and promptness in representing a
client.

A lawyer shall not intentionally fail to carry out a contract of employment entered
into with a client for professional services, but may withdraw as permitted under
Rule 1.16.

Communication

A lawyer shall keep a client reasonably informed about the status of a matter and
promptly comply with reasonable requests for information.

A lawyer shall explain a matter to the extent reasonably necessary to permit the
client to make informed decisions regarding the representation.

A lawyer shall inform the client of facts pertinent to the matter and of
communications from another party that may significantly affect seitlement or
resolution of the matter.

Safekeeping Property

All funds received or held by a lawyer or law firm on behalf of a client, other than
reimbursement of advances for costs and expenses, shall be deposited in one or
more identifiable escrow accounts maintained at a financial institution in the state
in which the law office is situated and no funds belonging to the lawyer or law
firm shall be deposited therein except as follows:

(D funds reasonably sufficient to pay service or other charges or fees imposed
by the financial institution may be deposited therein; or
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(e)

2)

(1)

funds belonging in part to a client and in part presently or potentially to
the lawyer or law firm must be deposited therein, and the portion
belonging to the lawyer or law firm must be withdrawn promptly after it is
due unless the right of the lawyer or law firm to receive it is disputed by
the client, in which event the disputed portion shall not be withdrawn until
the dispute is finally resolved.

Record-Keeping Requirements, Required Books and Records. As a minimum
requirement every lawyer engaged in the private practice of law in Virginia,
hereinafter called “lawyer,” shall maintain or cause to be maintained, on a current
basis, books and records which establish compliance with Rule 1.15(a) and (¢).
Whether a lawyer or law firm maintains computerized records or a manual
accounting system, such system must produce the records and information
required by this Rule.

In the case of funds held in an escrow account subject to this Rule, the
required books and records include:

®

(i)

(iii)

@v)

a cash receipts journal or journals listing all funds received, the
sources of the receipts and the date of receipts. Checkbook entries
of receipts and deposits, if adequately detailed and bound, may
constitute a journal for this purpose. If separate cash receipts
journals are not maintained for escrow and non-escrow funds, then
the consolidated cash receipts journal shall contain separate
columns for escrow and non-escrow receipts;

a cash disbursements journal listing and identifying all
disbursements from the escrow account. Checkbook entries of
disbursements, if adequately detailed and bound, may constitute a
journal for this purpose. If separate disbursements journals are not
maintained for escrow and non-escrow disbursements then the
consolidated disbursements journal shall contain separate columns
for escrow and non-escrow disbursements;

subsidiary ledger. A subsidiary ledger containing a separate
account for each client and for every other person or entity from
whom money has been received in escrow shall be maintained.
The ledger account shall by separate columns or otherwise clearly
identify escrow funds disbursed, and escrow funds balance on
hand. The ledger account for a client or a separate subsidiary
ledger account for a client shall clearly indicate all fees paid from
trust accounts;

reconciliations and supporting records required under this Rule;
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v)

the records required under this paragraph shall be preserved for at
ieast five full calendar years following the termination of the
fiduciary relationship.

(2) in the case of funds or property held by a lawyer or law firm as a fiduciary
subject to Rule 1.15(d), the required books and records include:

M

(i1)

(i)

an annual summary of all receipts and disbursements and changes
in assets comparable to an accounting that would be required of a
court supervised fiduciary in the same or similar capacity. Such
annual summary shall be in sufficient detail as to allow a
reasonable person to determine whether the lawyer is properly
discharging the obligations of the fiduciary relationship;

original source documents sufficient to substantiate and, when
necessary, to explain the annual summary required under (1),
above;

the records required under this paragraph shall be preserved for at
Jeast five full calendar years following the termination of the
fiduciary relationship.

Required Escrow Accounting Procedures. The following minimum escrow
accounting procedures are applicable to all escrow accounts subject to Rule
1.15(a) and (c) by lawyers practicing in Virginia.

(1)  Insufficient fund check reporting.

()

(i1)

Clearly identified escrow accounts required. A lawyer or law firm
shall deposit all funds held in escrow in a clearly identified
account, and shall inform the financial institution in writing of the
purpose and identify of such account. Lawyer escrow accounts
shall be maintained only in financial institutions approved by the
Virginia State Bar, except as otherwise expressly directed in
writing by the client for whom the funds are being deposited;

Overdraft notification agreement required. A financial institution
shall be approved as a depository for lawyer escrow accounts if it
shall file with the Virginia State Bar an agreement, in a form
provided by the Bar, to report to the Virginia State Bar in the event
any instrument which would be properly payable if sufficient funds
were available, is presented against a lawyer escrow
account containing insufficient funds, irrespective of whether or
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(ii1)

(iv)

not the instrument is honored. The Virginia State Bar shall
establish rules governing approval and termination of approved
status for financial institutions. The Virginia State Bar shall
maintain and publish from time to time a list of approved
financial institutions.

No escrow account shall be maintained in any financial institution
which does not agree to make such reports. Any such agreement
shall apply to all branches of the financial institution and shall not
be canceled by the financial institution except upon thirty (30) days
notice writing to the Virginia State Bar, or as otherwise agreed to
by the Virginia State Bar. Any such agreement may be canceled
without prior notice by the Virginia State Bar if the financial
institution fails to abide by the terms of the agreement,

Overdraft reports. The overdraft notification agreement shall
provide that all reports made by the financial institution shall be in
the following format:

(a) in the case of a dishonored instrument, the report shall be
identical to the overdraft notice customarily forwarded to
the depositor, and should include a copy of the dishonored
instrument, if such a copy is normally provided to
depositors;

(b) in the case of instruments that are presented against
insufficient funds but which instruments are honored, the
report shall identify the financial institution, the lawyer or
law firm, the account name, the account number, the date
of presentation for payment, and the date paid, as well as
the amount of the overdraft created thereby;

(c) such reports shall be made simultaneously with and within
the time provided by law for notice of dishonor to the
depositor, if any. If an instrument presented against
insufficient funds is honored, then the report shall be made
within five (5) banking days of the date of presentation for
payment against insufficient funds;

Financial institution cooperation. In addition to making the reports
specified above, approved financial institutions shall agree to
cooperate fully with the Virginia State Bar and to produce any
Jawyer escrow account or other account records upon receipt of a
subpoena therefore.
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(v)

(vi)

A financial institution may charge for the reasonable costs of
producing the records required by this Rule.

Lawyer cooperation. Every lawyer or law firm shall be
conclusively deemed to have consented to the reporting and
production requirements mandated by this Rule;

Definitions. “Lawyer” means a member of the Virginia State Bar,
any other lawyer admitted to regular or limited practice in this
State, and any member of the bar of any other jurisdiction while
engaged, pro hac vice or otherwise, in the practice of law m
Virginia;

“Lawyer escrow account” or “escrow account” means an account
maintained in a financial institution for the deposit of funds
received or held by a lawyer or law firm on behalf of a client;

“Client” includes any individual, firm, or entity for which a lawyer
performs any legal service, including acting as an escrow agent or
as legal representative of a fiduciary, but not as a fiduciary. The
term does not include a public or private entity of which a lawyer
is a full-time employee;

“Dishonored” shall refer to instruments which have been
dishonored because of insufficient funds as defined above;

“Financial institution” and “bank”™ include regulated state or
federally chartered banks, savings institutions and credit unions
which have signed the approved Notification Agreement, which
are licensed and authorized to do business and in which the
deposits are insured by an agency of the Federal Government;

“Insufficient Funds” refers to an overdraft in the commonly
accepted sense of there being an insufficient balance as shown on
the bank’s accounting records; and does not include funds which at
the moment may be on deposit, but uncollected;

“Law firm” includes a partnership of lawyers, a professional or
nonprofit corporation of lawyers, and a combination thereof
engaged in the practice of law. In the case of a law firm with
offices in this State and in other jurisdictions, these Rules apply to
the offices in this State, to escrow accounts in other jurisdictions
holding funds of clients who are located in this State, and to
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(2)

3)

(4)

escrow accounts in other jurisdictions holding client funds from a
transaction arising in this State;

“Notice of Dishonor” refers to the notice which, pursuant to
Uniform Commercial Code Section 3-508(2), must be given by a
bank before its midnight deadline and by any other person or
institution before midnight of the third business day after dishonor
or receipt of notice of dishonor. As generally used hereunder, the
term notice of dishonor shall refer only to dishonor for the purpose
of insufficient funds, or because the drawer of the bank has no
account with the depository institution;

“Properly payable” refers to an instrument which, if
presented in the normal course of business, is in a form requiring
payment under Uniform Commercial Code Section 4-104, if
sufficient funds were available.

Deposits. All receipts of escrow money shall be deposited intact and a
retained duplicate deposit slip or other such record shall be sufficiently
detailed to show the identity of each item;

Deposit of mixed escrow and non-escrow funds other than fees and
retainers. Mixed escrow and non-escrow funds shall be deposited intact to
the escrow account. The non-escrow portion shall be withdrawn upon the
clearing of the mixed fund deposit mstrument;

Periodic trial balance. A regular periodic trial balance of the subsidiary
ledger shall be made at least quarter annually, within 30 days after the
close of the period and shall show the escrow account balance of the client
or other person at the end of each period.

(1) The total of the trial balance must agree with the control figure
computed by taking the beginning balance, adding the total of
monies received in escrow for the period and deducting the total of

®)

escrow monies disbursed for the period; and

(i)  The trial balance shall identify the preparer and be approved by the
lawyer or one of the lawyers in the law firm.

Reconciliations.
® A monthly reconciliation shall be made at month end of the cash
balance derived from the cash receipts journal and cash

disbursements journal total, the escrow account checkbook
balance, and the escrow account bank statement balance;
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RULE 1.16

(d)

RULE 8.1

(i) A periodic reconciliation shall be made at least quarter annually,
within 30 days after the close of the period, reconciling cash
balances to the subsidiary ledger trial balance,

(iii)  Reconciliations shall identify the preparer and be approved by the
lawyer or one of the lawyers in the law firm.

(6)  Receipts and disbursements explained. The purpose of all receipts and
disbursements of escrow funds reported in the escrow journals and
subsidiary ledgers shall be fully explained and supported by adequate
records.

Declining Or Terminating Representation

Upon termination of representation, a lawyer shall take steps to the extent
reasonably practicable to protect a client's interests, such as giving reasonable
notice to the client, allowing time for employment of other counsel, refunding any
advance payment of fee that has not been earned and handling records as
indicated in paragraph (e).

Bar Admission And Disciplinary Matters

An applicant for admission to the bar, or a lawyer already admitted to the bar, in connection with
a bar admission application, any certification required to be filed as a condition of maintaining or
renewing a license to practice law, or in connection with a disciplinary matter, shall not:

(c)

RULE 1.3

(a)

(b)

RULE 1.4

fail to respond to a lawful demand for information from an admissions or
disciplinary authority, except that this Rule does not require disclosure of
information otherwise protected by Rule 1.6; or '
(c.) YSB Docket Number 05-070-4587; and

Diligence

A lawyer shall act with reasonable diligence and promptness in representing a
client.

A lawyer shall not intentionally fail to carry out a contract of employment entered
into with a client for professional services, but may withdraw as permitted under
Rule 1.16.

Communication
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(a)

(b)

(c)

A lawyer shall keep a client reasonably informed about the status of a matter and
promptly comply with reasonable requests for information.

A lawyer shall explain a matter to the extent reasonably necessary to permit the
client to make informed decisions regarding the representation.

A lawyer shall inform the client of facts pertinent to the matter and of

communications from another party that may significantly affect settlement or
resolution of the matter.
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RULE 1.15

(2)

(e)

Safekeeping Property

All funds received or held by a lawyer or law firm on behalf of a client, other than
reimbursement of advances for costs and expenses, shall be deposited in one or
more identifiable escrow accounts maintained at a financial institution in the state
in which the law office is situated and no funds belonging to the lawyer or law
firm shall be deposited therein except as follows:

(1) funds reasonably sufficient to pay setvice or other charges or fees imposed
by the financial institution may be deposited therein; or

(2) funds belonging in part to a client and in part presently or potentially to
the lawyer or law firm must be deposited therein, and the portion
belonging to the lawyer or law firm must be withdrawn promptly after it is
due unless the right of the lawyer or law firm to receive it is disputed by
the client, in which event the disputed portion shall not be withdrawn until
the dispute is finally resolved.

Record-Keeping Requirements, Required Books and Records. As a minimum
requirement every lawyer engaged in the private practice of law in Virginia,
hereinafter called “lawyer,” shall maintain or cause to be maintained, on a current
basis, books and records which establish compliance with Rule 1.15(a) and (c).
Whether a lawyer or law firm maintains computerized records or a manual
accounting system, such system must produce the records and information
required by this Rule.

(1) In the case of funds held in an escrow account subject to this Rule, the
required books and records include:

(1) a cash receipts journal or journals listing all funds received, the
sources of the receipts and the date of receipts. Checkbook entries
of receipts and deposits, if adequately detailed and bound, may
constitute a journal for this purpose. If separate cash receipts
journals are not maintained for escrow and non-escrow funds, then
the consolidated cash receipts journal shall contain separate
columns for escrow and non-escrow receipts;

(ii) a cash disbursements journal listing and identifyimg all
disbursements from the escrow account. Checkbook entries of
disbursements, if adequately detailed and bound, may constitute a
journal for this purpose. If separate disbursements journals are not
maintained for escrow and non-escrow disbursements then the
consolidated disbursements journal shall contain separate columns
for escrow and non-escrow disbursements;
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(iii)

(iv)
)

subsidiary ledger. A subsidiary ledger containing a separate
account for each client and for every other person or entity from
whom money has been received in escrow shall be maintained.
The ledger account shall by separate colummns or otherwise clearly
identify escrow funds disbursed, and escrow funds balance on
hand. The ledger account for a client or a separate subsidiary
ledger account for a client shall clearly indicate all fees paid from
trust accounts;

reconciliations and supporting records required under this Rule;
the records required under this paragraph shall be preserved for at

least five full calendar years following the termination of the
fiduciary relationship.

(2) in the case of funds or property held by a lawyer or law firm as a fiduciary
subject to Rule 1.15(d), the required books and records include:

®

(ii)

(iii)

an annual summary of all receipts and disbursements and changes
in assets comparable to an accounting that would be required of a
court supervised fiduciary in the same or similar capacity. Such
annual summary shall be in sufficient detail as to allow a
reasonable person to determine whether the lawyer is properly
discharging the obligations of the fiduciary relationship;

original source documents sufficient to substantiate and, when
necessary, to explain the annual summary required under (i),
above;

the records required under this paragraph shall be preserved for at
least five full calendar vears following the termination of the
fiduciary relationship.

Required Escrow Accounting Procedures. The following minimum escrow
accounting procedures are applicable to all escrow accounts subject to Rule
1.15(a) and (c) by lawyers practicing in Virginia.

(DO Insufficient fund check reporting.

(i)

Clearly identified escrow accounts required. A lawyer or law firm
shall deposit all funds held in escrow in a clearly identified
account, and shall inform the financial institution in writing of the
purpose and identify of such account. Lawyer escrow accounts
shall be maintained only in financial institutions approved by the
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(i1)

(iii)

Virginia State Bar, except as otherwise expressly directed in
writing by the client for whom the funds are being deposited;

Overdraft notification agreement required. A financial institution
shall be approved as a depository for lawyer escrow accounts if it
shall file with the Virginia State Bar an agreement, in a form
provided by the Bar, to report to the Virginia State Bar in the event
any instrument which would be properly payable if sufficient funds
were available, is presented against a lawyer escrow account
containing insufficient funds, irrespective of whether or not the
instrument is honored. The Virginia State Bar shall establish rules
governing approval and termination of approved status for
financial institutions. The Virginia State Bar shall maintain and
publish from time to time a list of approved financial institutions.

No escrow account shall be maintained in any financial institution
which does not agree to make such reports. Any such agreement
shall apply to all branches of the financial institution and shall not
be canceled by the financial institution except upon thirty (30) days
notice writing to the Virginia State Bar, or as otherwise agreed to
by the Virginia State Bar. Any such agreement may be canceled
without prior notice by the Virginia State Bar if the financial
institution fails to abide by the terms of the agreement;

Overdraft reports. The overdraft notification agreement shall
provide that all reports made by the financial institution shall be in
the following format:

(a) in the case of a dishonored instrument, the report shall be
identical to the overdraft notice customarily forwarded to
the depositor, and should include a copy of the dishonored
instrument, if such a copy is normally provided to
depositors;

(b) in the case of instruments that are presented against
insufficient funds but which instruments are honored, the
report shall identify the financial institution, the lawyer or
law firm, the account name, the account number, the date
of presentation for payment, and the date paid, as well as
the amount of the overdraft created thereby;

{c) such reports shall be made simultaneously with and within

the time provided by law for notice of dishonor to the
depositor, if any. If an instrument presented against
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(iv)

(v)

(vi)

insufficient funds is honored, then the report shall be made
within five (5) banking days of the date of presentation for
payment against insufficient funds;

Financial institution cooperation. In addition to making the reports
specified above, approved financial institutions shall agree to
cooperate fully with the Virginia State Bar and to produce any
Jawver escrow account or other account records upon receipt of a
subpoena therefore.

A financial institution may charge for the reasonable costs of
producing the records required by this Rule.

Lawyer cooperation. Every lawyer or law firm shall be
conclusively deemed to have consented to the reporting and
production requirements mandated by this Rule;

Definitions. “Lawyer” means a member of the Virginia State Bar,
any other lawyer admitted to regular or limited practice in this
State, and any member of the bar of any other jurisdiction while
engaged, pro hac vice or otherwise, in the practice of law in
Virginia;

“Lawyer escrow account” or “escrow account” means an account
maintained in a financial institution for the deposit of funds
received or held by a lawyer or law firm on behalf of a client;

“Client” includes any individual, firm, or entity for which a lawyer
performs any legal service, including acting as an escrow agent or
as legal representative of a fiduciary, but not as a fiduciary. The
term does not include a public or private entity of which a lawyer
is a full-time employee;

“Dishonored” shall refer to instruments which have been
dishonored because of insufficient funds as defined above;

“Financial institution” and “bank’ include regulated state or
federally chartered banks, savings institutions and credit unions
which have signed the approved Notification Agreement, which
are licensed and authorized to do business and in which the
deposits are insured by an agency of the Federal Government;

“Insufficient Funds™ refers to an overdraft in the commonly
accepted sense of there being an insufficient balance as shown on
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&)

4)

the bank’s accounting records; and does not include funds which at
the moment may be on deposit, but uncollected;

“Law firm” includes a partnership of lawyers, a professional or
nonprofit corporation of lawyers, and a combination thereof
engaged in the practice of law. In the case of a law firm with
offices in this State and in other jurisdictions, these Rules apply to
the offices in this State, to escrow accounts in other jurisdictions
holding funds of clients who are located in this State, and to
escrow accounts in other jurisdictions holding client funds from a
transaction arising in this State;

“Notice of Dishonor” refers to the notice which, pursuant to
Uniform Commercial Code Section 3-508(2), must be given by a
bank before its midnight deadline and by any other person or
institution before midnight of the third business day after dishonor
or receipt of notice of dishonor. As generally used hereunder, the
term notice of dishonor shall refer only to dishonor for the purpose
of insufficient funds, or because the drawer of the bank has no
account with the depository institution;

“Properly payable” refers to an instrument which, if presented in
the normal course of business, is in a form requiring payment
under Uniform Commercial Code Section 4-104, if sufficient funds
were available.

Deposits. All receipts of escrow money shall be deposited intact and a
retained duplicate deposit slip or other such record shall be sufficiently
detailed to show the identity of each item;

Deposit of mixed escrow and non-escrow funds other than fees and
retainers. Mixed escrow and non-escrow funds shall be deposited ntact to
the escrow account. The non-escrow portion shall be withdrawn upon the
clearing of the mixed fund deposit mstrument;

Periodic trial balance. A regular periodic trial balance of the subsidiary
ledger shall be made at least quarter annually, within 30 days after the
close of the period and shall show the escrow account balance of the client
or other person at the end of each period.

(i) The total of the trial balance must agree with the control figure
computed by taking the beginning balance, adding the total of
monies received in escrow for the period and deducting the total of
escrow monies disbursed for the period; and
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(i)  The trial balance shall identify the preparer and be approved by the
lawyer or one of the lawyers in the law firm.

(5) Reconctiliations.

i) A monthly reconciliation shall be made at month end of the cash
balance derived from the cash receipts journal and cash
disbursements journal total, the escrow account checkbook
balance, and the escrow account bank statement balance;

(ii) A periodic reconciliation shall be made at least quarter annually,
within 30 days after the close of the period, reconciling cash
balances to the subsidiary ledger trial balance;

(iiiy  Reconciliations shall identify the preparer and be approved by the
lawyer or one of the lawyers in the law firm.

(6)  Receipts and disbursements explained. The purpose of all receipts and
disbursements of escrow funds reported in the escrow journals and
subsidiary ledgers shall be fully explained and supported by adequate
records.

RULE 8.1  Bar Admission And Disciplinary Matters

An applicant for admission to the bar, or a lawyer already admitted to the bar, in
connection with a bar admission application, any certification required to be filed as a
condition of maintaining or renewing a license to practice law, or in connection with a
disciplinary matter, shall not:

(c) fail to respond to a lawful demand for information from an admissions or
disciplinary authority, except that this Rule does not require disclosure of
information otherwise protected by Rule 1.6; or
(d.) VSB Docket Number 06-070-0684.

RULE 1.3  Diligence

(a) A lawyer shall act with reasonable diligence and promptness in representing a
client.

(b) A lawyer shall not intentionally fail to carry out a contract of employment entered

into with a client for professional services, but may withdraw as permitted under
Rule 1.16.
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RULE 1.4

@

(b)

(©)

RULE 1.15

(2)

(e)

Communication

A lawyer shall keep a client reasonably informed about the status of a matter and
promptly comply with reasonable requests for information.

A lawyer shall explain a matter to the extent reasonably necessary to permit the
client to make informed decisions regarding the representation.

A Jawyer shall inform the client of facts pertinent to the matter and of
communications from another party that may significantly affect settlement or
resolution of the matter.

Safekeeping Property

All funds received or held by a lawyer or law firm on behalf of a client, other than
reimbursement of advances for costs and expenses, shall be deposited in one or
more identifiable escrow accounts maintained at a financial institution in the state
in which the law office is situated and no funds belonging to the lawyer or law
firm shall be deposited therein except as follows:

(1 funds reasonably sufficient to pay service or other charges or fees imposed
by the financial institution may be deposited therein; or

(2) funds belonging in part to a client and in part presently or potentially to
the lawyer or law firm must be deposited therein, and the portion
belonging to the lawyer or law firm must be withdrawn promptly after it is
due unless the right of the lawyer or law firm to receive it is disputed by
the client, in which event the disputed portion shall not be withdrawn until
the dispute is finally resolved.

Record-Keeping Requirements, Required Books and Records. As a minimum
requirement every lawyer engaged in the private practice of law in Virginia,
hereinafter called “lawyer,” shall maintain or cause to be maintained, on a current
basis, books and records which establish compliance with Rule 1.15(a) and (c).
Whether a lawyer or law firm maintains computerized records or a manual
accounting system, such system must produce the records and information
required by this Rule.

(1) Inthe case of funds held in an escrow account subject to this Rule, the
required books and records include:

(1) a cash receipts journal or journals listing all funds received, the

sources of the receipts and the date of receipts. Checkbook entries
of receipts and deposits, if adequately detailed and bound, may
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(i)

(iif)

(iv)
)

constitute a journal for this purpose. If separate cash receipts
journals are not maintained for escrow and non-escrow funds, then
the consolidated cash receipts journal shall contain separate
columns for escrow and non-escrow receipts;

a cash disbursements journal listing and identifying all
disbursements from the escrow account. Checkbook entries of
disbursements, if adequately detailed and bound, may constitute a
journal for this purpose. If separate disbursements journals are not
maintained for escrow and non-escrow disbursements then the
consolidated disbursements journal shall contain separate columns
for escrow and non-escrow disbursements,

subsidiary ledger. A subsidiary ledger containing a separate
account for each client and for every other person or entity from
whom money has been received in escrow shall be maintained.
The ledger account shall by separate columns or otherwise clearly
identify escrow funds disbursed, and escrow funds balance on
hand. The ledger account for a client or a separate subsidiary
ledger account for a client shall clearly indicate all fees paid from
trust accounts;

reconciliations and supporting records required under this Rule;
the records required under this paragraph shall be preserved for at

least five full calendar years following the termination of the
fiduciary relationship.

in the case of funds or property held by a lawyer or law firm as a fiduciary
subject to Rule 1.15(d), the required books and records include:

®

(it)

an annual summary of all receipts and disbursements and changes
in assets comparable to an accounting that would be required of a
court supervised fiduciary in the same or similar capacity. Such
annual summary shall be in sufficient detail as to allow a
reasonable person to determine whether the lawyer is properly
discharging the obligations of the fiduciary relationship;

original source documents sufficient to substantiate and, when

necessary, to explain the annual summary required under (i),
above;
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(111}

the records required under this paragraph shall be preserved for at
least five full calendar years following the termination of the
fiduciary relationship.

Required Escrow Accounting Procedures. The following minimum escrow
accounting procedures are applicable to all escrow accounts subject to Rule
1.15(a) and (c) by lawyers practicing in Virginia.

(1) Insufficient fund check reporting.

(1)

(i)

Clearly identified escrow accounts required. A lawyer or law firm
shall deposit all funds held in escrow in a clearly identified
account, and shall inform the financial institution in writing of the
purpose and identify of such account. Lawyer escrow accounts
shall be maintained only in financial institutions approved by the
Virginia State Bar, except as otherwise expressly directed in
writing by the client for whom the funds are being deposited,

Overdraft notification agreement required. A financial institution
shall be approved as a depository for lawyer escrow accounts if it
shall file with the Virginia State Bar an agreement, in a form
provided by the Bar, to report to the Virginia State Bar in the event
any instrument which would be properly payable if sufficient funds
were available, is presented against a lawyer escrow account
containing insufficient funds, irrespective of whether or not the
instrument is honored. The Virginia State Bar shall establish rules
governing approval and termination of approved status for
financial institutions. The Virginia State Bar shall maintain and
publish from time to time a list of approved financial institutions.

No escrow account shall be maintained in any financial institution
which does not agree to make such reports. Any such agreement
shall apply to all branches of the financial institution and shall not
be canceled by the financial institution except upon thirty (30) days
notice writing fo the Virgimia State Bar, or as otherwise agreed to
by the Virginia State Bar. Any such agreement may be canceled
without prior notice by the Virginia State Bar if the financial
institution fails to abide by the terms of the agreement;

(iiiy  Overdraft reports. The overdraft notification agreement
shall provide that all reports made by the financial institution shall
be n the following format:

(a) in the case of a dishonored instrument, the report shall be
identical to the overdraft notice customarily forwarded to
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(iv)

v)

(vi)

the depositor, and should include a copy of the dishonored
instrument, if such a copy is normally provided to
depositors;

(b) in the case of instruments that are presented against
imsufficient funds but which instruments are honored, the
report shall identify the financial institution, the lawyer or
law firm, the account name, the account number, the date
of presentation for payment, and the date paid, as well as
the amount of the overdraft created thereby;

(c) such reports shall be made simultaneously with and within
the time provided by law for notice of dishonor to the
depositor, if any. If an instrument presented agamst
insufficient funds is honored, then the report shall be made
within five (5) banking days of the date of presentation for
payment against insufficient funds;

Financial institution cooperation. In addition to making the reports
specified above, approved financial institutions shall agree to
cooperate fully with the Virginia State Bar and to produce any
lawyer escrow account or other account records upon receipt of a
subpoena therefore .A financial institution may charge for the
reasonable costs of producing the records required by this Rule.

Lawyer cooperation. Every lawyer or law firm shall be
conclusively deemed to have consented to the reporting and
production requirements mandated by this Rule;

Definitions. “Lawyer” means a member of the Virginia State Bar,
any other lawyer admitted to regular or limited practice in this
State, and any member of the bar of any other jurisdiction while
engaged, pro hac vice or otherwise, in the practice of law in
Virginia,

“Lawyer escrow account” or “escrow account” means an account
maintained in a financial institution for the deposit of funds
received or held by a lawyer or law firm on behalf of a client;

“Client” includes any individual, firm, or entity for which a lawyer
performs any legal service, including acting as an escrow agent or
as legal representative of a fiduciary, but not as a fiduciary. The
term does not include a public or private entity of which a lawyer
is a full-time employee;
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(3)

“Dishonored” shall refer to instruments which have been
dishonored because of insufficient funds as defined above;

“Financial institution” and “bank” include regulated state or
federally chartered banks, savings institutions and credit unions
which have signed the approved Notification Agreement, which
are licensed and authorized to do business and in which the
deposits are insured by an agency of the Federal Government;
“Insufficient Funds” refers to an overdraft in the commonly
accepted sense of there being an insufficient balance as shown on
the bank’s accounting records; and does not include funds which at
the moment may be on deposit, but uncollected;

“Law firm” includes a partnership of lawyers, a professional or
nonprofit corporation of lawyers, and a combination thereof
engaged in the practice of law. In the case of a law firm with
offices in this State and in other jurisdictions, these Rules apply to
the offices in this State, to escrow accounts in other jurisdictions
holding funds of clients who are located in this State, and to
escrow accounts in other jurisdictions holding client funds from a
transaction arising in this State;

“Notice of Dishonor” refers to the notice which, pursuant to
Uniform Commercial Code Section 3-508(2), must be given by a
bank before its midnight deadline and by any other person or
institution before midnight of the third business day after dishonor
or receipt of notice of dishonor. As generally used hereunder, the
term notice of dishonor shall refer only to dishonor for the purpose
of insufficient funds, or because the drawer of the bank has no
account with the depository institution;

“Properly payable” refers to an instrument which, if presented in
the normal course of business, is in a form requiring payment
under Uniform Commercial Code Section 4-104, if sufficient funds
were available.

Deposits. All receipts of escrow money shall be deposited intact and a
retained duplicate deposit slip or other such record shall be sufficiently
detailed to show the identity of each item;

Deposit of mixed escrow and non-escrow funds other than fees and
retainers. Mixed escrow and non-escrow funds shall be deposited intact to
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the escrow account. The non-escrow portion shall be withdrawn upon the
clearing of the mixed fund deposit instrument;

(4) Periodic trial balance. A regular periodic trial balance of the subsidiary
ledger shall be made at least quarter annually, within 30 days after the
close of the period and shall show the escrow account balance of the client
or other person at the end of each period.

(1) The total of the trial balance must agree with the control figure
computed by taking the beginning balance, adding the total of
monies received in escrow for the period and deducting the total of
escrow monies disbursed for the period; and

(i}  The trial balance shall identify the preparer and be approved by the
lawyer or one of the lawyers in the law firm.

(5} Reconciliations.

() A monthly reconciliation shall be made at month end of the cash
balance derived from the cash receipts journal and cash
disbursements journal total, the escrow account checkboolk
balance, and the escrow account bank statement balance;

(i) A periodic reconciliation shall be made at least quarter annually,
within 30 days after the close of the period, reconciling cash

balances to the subsidiary ledger trial balance;

(iii)  Reconciliations shall identify the preparer and be approved by the
lawyer or one of the lawyers in the law firm.

(6) Receipts and disbursements explained. The purpose of all receipts and
disbursements of escrow funds reported in the escrow journals and
subsidiary ledgers shall be fully explained and supported by adequate
records.

Thereafter, the Board received evidence of aggravation from the Bar, including

Respondent’s prior disciplinary record.
The Board received evidence of mitigation from the Respondent himself, from his

wife, and from Janean Johnson, a risk management specialist. Respondent testified in his own

behalf that he had practiced law as a sole practitioner from 1979 to 2002 without incident. A lot
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of his practice was dependent upon referrals from Mr. Massey, an attorney that Respondent
considered his mentor. This gentlemen died near the end of 2002, With this event, a lot of the
cases Respondent relied upon as referrals ceased. Respondent saw his income decrease
dramatically. Then, on July 11, 2003, a dramatic event occurred involving his wife’s health. Mrs.
Harris was struck down with an illness that left her paralyzed and in need of help around the
clock. She was in the hospital for an extended period of time and then at home in need of
constant help from Respondent. All of these events greatly affected Respondent’s ability to
operate his law practice.

In a prior event, Respondent was disciplined and given terms. He was not able to
comply with the terms because his practice had evaporated and his wife’s illness demanded
much of his time. He reached out for help from Spencer D. Ault, an attorney and friend.

At present, Respondent is working in Mr. Ault’s office trying to take care of his
open files and assisting Mr. Ault in his practice. Mr. Ault has assisted Respondent with funds to
pay refunds ordered in past discipline and to pay for the services of a law office management
specialist. Mr. Aulf is also mentoring Respondent regarding his time management.

Janean Johnson, J.D., testified on behalf of Respondent. She is a law office
management specialist hired by Mr. Ault to advise Respondent (to comply with the terms of
previous discipline). She testified that Respondent has accepted her recommendation and is
doing well. She sees no reason why Respondent couldn’t continue to practice without the
problems that have dogged him in the past by following her recommendations. Trust account
procedures are in place and are being followed by Respondent. Reference is made to the letter

reports from Ms. Johnson marked as Respondent’s Exhibits 32 and 33.

-58-



The Board recessed to deliberate the evidence of aggravation and mitigation and
what sanctions to impose upon its findings of misconduct by Respondent. After due deliberation,
the Board convened to announce the sanction imposed. The Chair announced the sanction as a
sixty-day (60) suspension of Respondent’s license to practice law.

Accordingly, it is ORDERED that the license of Respondent, Robert John Harris,
to practice law in the Commonwealth of Virginia be, and is hereby, SUSPENDED for a period of
sixty (60) days effective December 15, 2006.

It is further ORDERED that, as directed in the Board’s December 15, 2006,
summary order in this matter, Respondent must comply with the requirements of Part Six, § IV,
4 13(M) of the Rules of the Supreme Court of Virginia. The Respondent shall forthwith give
notice by certified mail, retumn receipt requested, of the suspension of his license to practice law
in the Commonwealth of Virginia, to all clients for whom he is currently handling matters and to
all opposing attorneys and presiding judges in pending litigation. The Respondent shall also
make appropriate arrangements for the disposition of matters then in his care in conformity with
the wishes of his clients. Respondent shall give such notice within 14 days of the effective date
of the suspension, and make such arrangements as are required herein within 45 days of the
effective date of the suspension. The Respondent shall also furnish proof to the Bar within 60
days of the effective day of the suspension that such notices have been timely given and such
arrangements made for the disposition of matters.

It is further ORDERED that if the Respondent is not handling any client matters
on the effective date of suspension, December 15, 2006, he shall submit an affidavit to that effect

to the Clerk of the Disciplinary System at the Virginia State Bar. All issues concerning the
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adequacy of the notice and arrangements required by Paragraph 13 (M) shall be determined by
the Virginia State Bar Disciplinary }S;oard, unless the Respondent makes a timely request for
hearing before a three-judge court.

It is further ORDERED that pursuant to Part Six, § IV, § 13.B.8.c. of the Rules of
the Supreme Court of Virginia, the Clerk of the Disciplinary System shall assess all costs against
the Respondent.

It is further ORDERED that the Clerk of the Disciplinary System shall mail an
attested copy of this order to Respondent at his official address of record with the Virginia State
Bar, being Stone Manor, 13193 Mountain Road, Lovettsville, Virginia,20180, by certified mail,
return receipt requested, and by regular mail to Alfred L. Carr, Assistant Bar Counsel, Virginia

State Bar, Suite 310, 100 North Pitt Street, Alexandria, Virgima, 22314-3133.

ENTERED this & % dayof 3}% ., 2007,

VIRGINIA STATE BAR DISCIPLINARY BOARD

Roberf¥. Eicher, Chair
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