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On October 28, 2009 and May 26, 2011 came the Virginia State
Bar, by Jon D. Huddleston and Irving M. Blank, its Presidents, and
Karen A. Gould, its Executive Director and Chief Operating Officer,
and presented to the Court a petition, approved by the Council of
the Virginia State Bar, and a modified prcpecsal, resﬁectively,
praying that Rule 1.18, Section I1I, of the Rules for Integration of
the Virginia State Bar, Part Six of the Rules of Court, be approved

to read as follows:

Rule 1.18. Duties To Prospective Client.

{a) A person who discusses with a lawyer the possibility of
forming a client-lawyer relationship with respect tco a matter is a
prospective client.

(b) Even when no client-lawyer relationship ensues, a lawyer
who hag had discussions with a prospective client shall not use or
reveal information learmed in the consultation, except as Rule 1.5
would permif with respect to information of a former client.

(c) A lawyer subject to paragraph (k) shall not represent a
client with interests materially adverse to those of a prospective
client in the same or a subsgstantially related matter if the lawyer
received information from the prospective client that could be
gignificantly harmful to that person in the matter, except as
provided in paragraph (d). If a lawyer is disqualified from
representation under this paragraph, no lawyer in a firm with which
that lawyer is associated may knowingly undertake or continue
representation in such a matter, except as provided in paragraph

(d).




(d) When the lawyer has received disqualifving information as
defined in paragraph (¢), representation is permissible if:
(1) both the affected client and the prospective client
have given informed consent, confirmed in writing, or
(2) the lawyer who received the information took
reagonable measures to avold exposure to more disqualifying
informatiocn than was reasonably necessary tc determine whether to
represent. the prospective client; and
(1) the disqualified lawyer is timely screened from
any participation in the matter; the disgualified lawyer
reascnably believes that the screen would be effective to
sufficiently protect information that could ke
significantly harmful to the prospective client; and
(ii) written notice that includes a general
description of the subject matter about which the lawyer
was consulted and the screening proceduresg employed is

promptly given to the prospective client.

COMMENT

[1] Prospective clients, like clients, may disclose
information to a lawyer, place documents or other property in the
lawyer's custedy, or rely on the lawyer's advice. A lawyer's
discussions with a prospective client usually are limited in time
and depth and leave both the prospective client and the lawyer free
(and sometimes required) to proceed no further. The principle of
loyalty diminishes in importance if the socle reason for an
individual lawyer’s disqualification ig the lawyer’s initial

congultation with a prospective new client with whom no client-
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lawyer relationship is formed, either because the lawyer detected a
conflict of interest as a result of an initial consultation, or for
some other reascn (e.g., the prospective client decided not to
retain the firm). Hence, prospective clients should receive some
but not all of the protection afforded clients.

[2] Not all persons who communicate information to a lawyer
are entitled to protection under thisg Rule. A person who
unilaterally communicates informaticn to a lawyef, without any
reasonable expectation that the lawyer is willing to discuss the
peossibility of forming a client-lawyer relationship, is not a
"prospective client" within the meaning of paragraph (a).

[3] It is often necessary for a prospective client to reveal
information to the lawyer during an initial consultation pricr to
the decision about formation of a client-lawyer relationship. The
client may disclose guch information as part of the process of
determining whether the client wishes to form a client-lawyer
relationship. The lawyer often must learn such information to
determine whether there is a conflict of interest with an existing
client and whether the matter is cne that the lawyer is willing to
undertake. Paragraph (b} prohibits the lawyer from using or
revealing that information, except as permitted by Rule 1.2, even
if the client or lawyer decides not to proceed with the
representation. The duty exists regardless of how brief the initial
confereﬁce may be.

(4] In order to avoild acquiring disgualifying information from
a prospective client, a lawyer congidering whether or not to
undertake a new matter should limit the initial interview to only

such informaticn as reasonably appears neceggary for that purpose.
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Where the information indicates that a conflict of interest or
other reason for non-representation exists, the lawyer should =o
inform the prospective client or decline the representation. If the
prospective client wishes to retain the lawyer, and if consent is
possible under Rule 1.7, then consent from all affected present or
former clients must be obtained before accepting the
representation.

[5] A lawyer may condition conversations with & progpective
client on the person's informed consent that no information
disclosed during the consultation will prohibit the lawyer from
representing a different client in the matter. If the agreement
expresely so provides, the prospective client may also consent to
the lawyer's subsequent use of information received from the
prospective client.

[6] Even in the absence of an agreement, under paragraph (c),
the lawyer is not prohibited from representing a client with
interests adverse to those of the prospective client in the same or
a substantially related matter unless the lawyer has received from
the prospective client information that could be significantly
harmful if used in the matter and the lawyer believes that an
effective screen could not be engaged to protect the prospective
client.

{7] Under paragraph (¢}, the prohibition in this Rule is
imputed to other lawyers as provided in Rule 1.10, but, under
paragraph (d) (1), imputation may be avoided if the lawyer obtains
the informed consent, confirmed in writing, of both the prospective
anc affected clients. In the alternative, imputation may be avoided

if the conditions of paragraph (d) (2) are met and all disqualified
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lawyers are timely screened and written notice is promptly given to
the prospective client and the lawyer reasconably believes that an
effective screen will protect the confidential information of the
prospective client.

[8] Notice, including a general description of the subiject
matter about which the lawyer was consulted, and of the screening
procedures employed, generally should be given as socn as
practicable after the need for screening becomeslapparent.

[9] For the duty of competence of a lawyer who gives
asgistance on the merits of a matter to a prospective client, see
Rule 1.1. For a lawyer's duties when a prospective client entrusts

valuables or papers to the lawyer's care, see Rule 1.15.

Upon consideration whereof, it is ordered that the Rules for
Integraticn of the Virginia State Bar, Part Six of the Rules of
Court, be and the same hereby are amended in accordance with the

prayer of the petition aforesaid, effective immediately.
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