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W/OUT REDLINE — October 19, 2009

RULE 1.15 Safekeeping Property

(a) Required Accounts. All funds received or held by a lawyer or law firm on
behalf of a client or a third party, or held by a lawyer as a fiduciary, other than
reimbursement of advances for costs and expenses:

(1) shall be deposited in one or more identifiable trust accounts; or

(2) placed in a safe deposit box or other place of safekeeping as soon
as practicable;

(3) for lawyers or law firms located in Virginia, a lawyer trust account
shall be maintained only at a financial institution approved by the Virginia
State Bar, unless otherwise expressly directed in writing by the client for
whom the funds are being held; and

{4) no funds belonging to the lawyer or law firm shall be deposited
therein except as follows:

(i) funds reasonably sufficient to pay service or other charges
or fees imposed by the financial institution or to maintain a required
minimum balance to avoid the imposition of service fees, provided the
funds deposited are no more than necessary to do so; or

(ii) funds in which two or more persons (one of whom may be
the lawyer) claim an interest shall be held in trust until the dispute is
resolved and there is an accounting and severance of their interests.
Any portion belonging to the lawyer or law firm must be withdrawn
promptly unless those monies are disputed.

(b) Fiduciary. For purposes of this Rule, the term “fiduciary” includes
personal representative, trustee, receiver, guardian, committee, custodian and

attorney-in-fact.

(c) Specific Duties. A lawyer shall:

(1) promptly notify a client of the receipt of the client’s funds,
securities, or other properties;

(2) identify and label securities and properties of a client, or those
held by a lawyer as a fiduciary, promptly upon receipt;
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(3) maintain complete records of all funds, securities, and other
properties of a client coming into the possession of the lawyer and render
appropriate accountings to the client regarding them;

(4) promptly pay or deliver to the client or another as requested by
such person the funds, securities, or other properties in the possession of the
lawyer that such person is entitled to receive; and

(5) not disburse funds or use property of a client or third party
without their consent or convert or misappropriate funds or property of a
client or third party, except as directed by a tribunal.

(d) Record-Keeping Requirements. A lawyer shall, at a minimum, maintain
the following books and records demonstrating compliance with this Rule:

(1) Cash receipts and disbursements journals for each trust account,
including entries for receipts, disbursements, and transfers, and also
including, at a minimum: an identification of the client matter; the date of
the transaction; the name of the payor or payee; and the manner in which
trust funds were received, disbursed, or transferred from an account.

(2) A subsidiary ledger containing a separate entry for each client,
other person, or entity from whom money has been received in trust.

The ledger should:

| (i) clearly identify the client or matter, including the date of the
transaction and the payor or payee and the means or methods by
which trust funds were received, disbursed or transferred; and

(ii) any unexpended balance.

(3) In the case of funds or property held by a lawyer as a fiduciary,
the required books and records shall include an annual summary of all
receipts and disbursements and changes in assets comparable in detail to an
accounting that would be required of a court supervised fiduciary in the
same or similar capacity; including all source documents sufficient to
substantiate the annual summary.

(4) All records subject to this Rule shall be preserved for at least five
calendar years after termination of the representation.

(e) Required Trust Accounting Procedures. In addition to the requirements
set forth in Rule 1.15 (a) through (c), the following minimum trust accounting
procedures are applicable to all trust accounts.
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(1) Insufficient Fand Reporting. All accounts are subject to the
requirements and regulations of insufficient fund check reporting as
regulated by the Regulations for the Approval of Financial Institutions as a
Depository for Attorney Trust Accounts in Virginia.

(2) Deposits. All receipts of trust money shall be deposited intact.
Mixed trust and non-trust funds shall be deposited intact into the trust fund
and the non-trust portion should be withdrawn upon the clearing of the
mixed fund deposit instrument. All such deposits should include a detailed
deposit slip or record that sufficiently identifies each item. '

(3) Reconciliations.

(i) At least quarterly a reconciliation shall be made that reflects
the trust account balance for the client or other entity.

(ii) A monthly reconciliation shall be made of the cash balance
that is derived from the cash receipts journal, cash disbursements
journal, the trust account checkbook balance and the trust account
bank statement balance.

(iii) At least quarterly, a reconciliation shall be made that
reconciles the cash balance from (e)(3)(ii) above and the subsidiary
ledger balance from (e)(3)(i).

(iv) Reconciliations must be approved by a lawyer in the law
firm.

(4) The purpose of all receipts and disbursements of trust funds
reported in the trust journals and ledgers shall be fully explained and
supported by adequate records.

COMMENT

[1] A lawyer should hold property of others with the care required of a
professional fiduciary. Securities should be kept in a safe deposit box, except when some
other form of safekeeping is warranted by special circumstances. All property which is
the property of clients or third persons should be kept separate from the lawyer's business
and personal property and, if monies, in one or more trust accounts. Separate frust
accounts may be warranted when administering estate monies or acting in similar
fiduciary capacities.

[2] Separation of the funds of a client from those of the lawyer not only serves to
protect the client but also avoids even the appearance of impropriety, and therefore
commingling of such funds should be avoided.
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[2a] In relation to (c)(5) consent can be inferred from the engagement agreement
or any consequential agreement between the lawyer and the client regarding the
disbursement of fees; i.e.; when earned fees are routinely withdrawn from the lawyer’s
trust account upon an accounting to the client; when costs and expenses of litigation are
routinely withdrawn; or when other fees/costs or expenses are agreed upon in advance.

[3] Lawyers often receive funds from third parties from which the lawyer's fee
will be paid. If there is risk that the client may divert the funds without paying the fee,
the lawyer is not required to remit the portion from which the fee is to be paid. However,
a lawyer may not hold funds to coerce a client into accepting the lawyer's contention.
The disputed portion of the funds should be kept in trust and the lawyer should suggest
means for prompt resolution of the dispute, such as arbitration or mediation. The
undisputed portion of the funds shall be promptly distributed.

[4] Third parties, such as a client's creditors, may have just claims against funds
or other property in a lawyer's custody. A lawyer may have a duty under applicable law
to protect such third-party claims against wrongful interference by the client, and
accordingly may refuse to surrender the property to the client. However, a lawyer should
not mediate or negotiate a dispute between the client and the third party.

[5] The obligations of a lawyer under this Rule are independent of those arising
from activity other than rendering legal services. For example, a lawyer who serves as an
escrow agent is governed by the applicable law relating to fiduciaries even though the
lawyer does not render legal services in the transaction.

[6] Nothing in this Rule is intended to prohibit an attorney from using electronic
checking for his trust account so long as all requirements in this Rule are fulfilled. It is
the lawyer’s responsibility to assure that complete and accurate records of the receipt and
disbursement of entrusted property are maintained in accordance with this rule. Many
businesses are now converting paper checks o automated clearinghouse (ACH) debits.
Authorized ACH debits that are electronic transfers of funds (in which no checks are
involved) are allowed provided the lawyer maintains a record of the transaction as
required by this rule. The record, whether consisting of the instructions or authorization
to debit the account, a record or receipt from the financial institution, or the lawyer’s
independent record of the transaction, must show the amount, date, recipient of the
transfer or disbursement, and the name of the client or other person to whom the funds
belong.
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Prior RULE COMPARISON

This rule is substantially the same as the original Rule 1.15 adopted January 1, 2000
except that the language has been substantially simplified for ease of understanding and
the portions regarding the Financial Institutions duties redacted as they are appropriately
incorporated into the “Trust Account Notification Agreement” signed by all Virginia
approved financial institutions.

COMMITTEE COMMENTARY
The Committee chose to modify the rule for ease of understanding and enforcement with

no substantive changes to a lawyer’s safekeeping property and recordkeeping
requirements.
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RULE 1.15  Safekeeping Property

(a) Required Accounts. All funds received or held by a lawyer or law firm on
behalf of a client or a third party. or held by a lawver as a fiduciary, other than
reimbursement of advances for costs and expenses;;

(1) shall be deposited in one or more identifiable eserowtrust accounts maintained

(2) placed in a safe deposit box or other place of safekeeping as soon as
practicable;

maintained only at a ﬁndnucti zmututxon approvcd by the Vir;z;mia. Statc Bar, unh,ss
otherwise expressly directed in writing by the client for whom the funds are being heid:
and

{23(4) no funds belonging in-part-to-a-client
the lawyer or iaw firm mﬁ%%hail be dep051ted therem—ané—the—pef%ﬁ—be%eﬁgmg_teﬁe

(1) funds reasonably sufficient to pav service or other charses or feeg

imposed by the financial institution or to maintain a reguired minimum balance 1o
avoid the imposition of service fees, provided the funds deposited are no more
than necessary to do $0; or

(eii) funds in which two or more persons (one of whom may be the
lawver) claim an interest shall be held in trust until the dispute is resolved and
there is an accounting and severance of their inferests. Any portion belonging to
the lawyer or law firm must be withdrawn promptly unless those monies are

disputed.
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(b) Fiduciary. For purposes of this Rule, the term “fiduciary” includes personal
representatlve trustee, recewer guardlan committee, custodian and attorney-in-

(¢) Specific Duties. A lawyer shall:

(1) promptly notify a client of the receipt of the client’s funds, securities,
or other properties;

(2) identify and label securities and properties of a cllent or those huld by
a lawvcr asafi duma:w promptly upon recelpt

(3) maintain complete records of all funds, securities, and other properties
of a client coming into the possession of the lawyer and render appropriate
accountings to the client regarding thems-and;

(4) promptly pay or deliver to the client or another as requested by such
person the funds, securities, or other properties in the possession of the lawyer
whieh-that such person is entitled to receive; and -
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r-funds-that-will-ikely-be-disbursed-or distributed-within-thirty
(30rdays-ofdeposit-orreceipt:

(5) not disburse funds or use property of a client or third party without

their consent or convert or misappropriate funds or property of a client or third
party. except as directed by a tribunal,
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(d) Record-Keeping Requirements. A lawver shall, at a minimum, maintain the
following books and records demonstrating compliance with this Rule:

1) Cash receipis and disbursements journals for each trust account,
inchuding entries for receipts, disbursements. and transfers. and also including, at
a minimum: an identification of the client matter; the date of the transaction; the
name of the pavor or pavee: and the manner in which trust funds were received,
disbursed, or transferred from an account,

(2) A subsidiary ledeer containing a separate entry for each client. other
nerson, or entity from whom money has been received in trust.

The ledeer should:

(1) cicarlv identify the client or matter, including the date of the
transaction and the pavor or pavee and the means or methods by which
trust Tunds were received, disbursed or transferred: and

(i1) anv unexpended balance,

.
et

each-fund;-security-or-other property-held-in-the common-acoount-the
sotals-of-which-assets-reconcile-with-the-totals-of the-common-account{e}

er-lavw-frmorfunds-or property-held-by-the-lavwyer-or-the-Javwfirm-other
than-as-a-fiduciary-are-held-in-the-commen-aecount:
(3) In the case of {unds or property held by a lawyer as a fiduciary, the

reauired books and records shali include an annual summary of all receipts and
disbursements and changes in assets comparable in detail to an accounting that
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would be required of a court supervised fiduciary in the same or similar capacity:
inciuding all source documenis sufficient to subsiantiate the annual summary.
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(4) All records subject to this Rule shall be preserved for at least five

calendar vears afier termination of the representation.
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184 (e) Required Trust Accounting Procedures. In addition to the requirements set
185 | forth in Rule 1.15 (a) through (¢). the following minimum trust accounting procedures are
186 | applicable to all trust accounts.
187
188 (1) Insufficient Fund Reporting. All accounts are subject to the
189 requirements and regulations of insufficient fund check reporting as regulated by
190 the Regulations for the Approval of Financial Institutions as a Depository for
191 Attorney Trust Accounts in Virginia,
192
193 (2) Deposits. All receipts of trust money shall be deposited intact. Mixed
194 trust and non-trust funds shall be deposited intact into the trust fund and the non-
195 trust portion should be withdrawn upon the clearing of the mixed fund deposit
196 instrument. All such deposits should include a detailed deposit slip or record that
197 sufficiently identifies each item.
198
199 | (3) Reconciliations,
200
201 (i) At least quarterly a reconciliation shall be made that reflects the
202 trust account balance for the client or other entity.
203
204 (i1) A monthly reconciliation shall be made of the cash balance that
205 is derived from the cash receipts journal, cash disbursements journal, the
206 trust account checkbook balance and the trust account bank statement
207 nalance.
208
209 (iii) At least quarterly, a reconciliation shall be made that
210 reconciles the cash balance from (e)(3)(ii) above and the subsidiary ledger
211 balance from (e)}3)(i),
212
213 (iv)} Reconciliations must be approved by a lawyer in the law firm.
214
215 (4) The purpose of all receipts and disbursements of trust funds reported
216 in the trust journals and ledgers shall be fully explained and supported b
217 adequate records.
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396

397 [1] A lawyer should hold property of others with the care required of a

398  professional fiduciary. Securities should be kept in a safe deposit box, except when some
399  other form of safekeeping is warranted by special circumstances. All property which is
400  the property of clients or third persons should be kept separate from the lawyer's business
401  and personal property and, if monies, in one or more trust accounts. Separate trust

402  accounts may be warranted when administering estate monies or acting in similar

403  fiduciary capacities.

404

405 [2] Separation of the funds of a client from those of the lawyer not only serves to
406  protect the client but also avoids even the appearance of impropriety, and therefore

407 | commingling of such funds should be avoided.
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[2al In relation to (c)(5) consent can be inferred from the engagement agreement
or any consequential agreement between the lawyer and the client regarding the
disbursement of fees; L.e.; when earned fees are routinely withdrawn from the lawyer’s
frust gccount upon an accounting to the client; when costs and expenses of litigation are
routinely withdrawn, or when other fees/costs or expenses are agreed upon in advance,

[3] Lawyers often receive funds from third parties from which the lawyer's fee
will be paid. If there is risk that the client may divert the funds without paying the fee,
the lawyer is not required to remit the portion from which the fee is to be paid. However,
a lawyer may not hold funds to coerce a client into accepting the lawyer's contention.
The disputed portion of the funds should be kept in trust and the lawyer should suggest
means for prompt resolution of the dispute, such as arbitration_or mediation. The
undisputed portion of the funds shall be promptly distributed.

[4] Third parties, such as a client's creditors, may have just claims against funds
or other property in a lawyer's custody. A lawyer may have a duty under applicable law
to protect such third-party claims against wrongful interference by the client, and
accordmgly may refuse o surrender the property to the client. However, a lawyer should
not g arbitrate-mediate or negotiate a dispute between the client and
the third party

[5] The obligations of a lawyer under this Rule are independent of those arising
from activity other than rendering legal services. For example, a lawyer who serves as an
escrow agent is governed by the applicable law relating to fiduciaries even though the
lawyer does not render legal services in the transaction.

WM%&%&WW%%@@@”Nothmg in this Rule is intended to prohibit an
attorney from using electronic checking for his trust account so long as all requirements
in this Rule are fulfilled._It is the lawyer’s responsibility to assure that complete and

accurate records of the receipt and disbursement of entrusted property are maintained in
accordance with this rule. Many businesses are now converting paper checks to
automated clearinghouse (ACH) debits. Authorized ACH debits that are electronic
fransfers of funds (in which no checks are involved) are allowed provided the lawyer
maintains a record of the transaction as required by this rule. The record, whether
consisting of the instructions or authorization to debit the account, a record or receipt
from the financial institution. or the lawver’s independent record of the transaction, must
show the amount, date, recipient of the transfer or disbursement, and the name of the
client or other person to whom the funds belong,
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VRGHRHA-CORE-PRIOR RULE COMPARISON

This rule is substantially the same as the original Rule 1.15 adopted January 1, 2000
except that the language has been substantially simplified for ease of understanding and
the portions regarding the Financial Institutions duties redacted as thev are appropriately
incorporated into the “T'rust Account Notification Agreement” siened by all Virginia
approved financial institutions.

COMMITTEE COMMENTARY
Funds-as-fiduciares:

The Committee chose to modify the rule for ease of understanding and enforcement with
no substantive changes to a lawyer’s safekeeping property and recordkeeping
requirements.



